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PREFACE. 


When  we  undertook  the  present  work  our  intention 
was  to  prepare  a  third  edition  of  Tudor's  Charitable 
Trusts.  Before  we  had  progressed  far,  however,  we  found 
that  since  1862,  when  the  last  edition  was  published,  the 
changes  which  had  been  effected  in  the  law  of  charities  by 
legislation  and,  to  a  less  extent,  by  decided  cases,  rendered 
it  impossible  for  us  to  proceed  upon  the  lines  usually  adopted 
in  preparing  a  new  edition  of  an  existing  book.  We  there- 
fore discarded  our  original  plan  and  determined  to  employ 
IMdor's  book  merely  as  the  foundation  upon  which  to  base 
a  new  work.  The  present  treatise  contains  everything 
which  was  comprised  in  its  predecessor,  but  it  has  been 
entirely  re-written  and  re-arranged.  We  have  at  the  same 
time  enlarged  its  scope,  and  have  aimed  at  rendering  it  a 
complete  work  on  the  law  of  charities  and  mortmain. 

In  dealing  with  the  statutory  portions  of  the  law,  we 
have  adopted  the  plan  of  printing  the  Acts  in  full,  and 
of  treating  the  cases  bearing  upon  and  the  questions 
arising  in  respect  of  them,  in  notes  to  the  various 
sections.  Part  II.  of  the  book  contains  the  Mortmain  and 
Charitable  Uses  Act,  1888,  and  Part  III.  all  the  Acts  and 
portions  of  Acts  relating  to  the  Charity  Commission. 
Each  of  these  parts  is  preceded  by  a  historical  introduction. 
Some  miscellaneous  Acts,  bearing  more  or  less  directly  on 
the  main  subject,  are  printed  in  Appendix  I. 


VIU  PREFACE. 


In  the  notes  to  the  Acts  comprised  in  Part  III.  special 
attention  has  been  directed  to  the  practice  of  the  Charity 
Commissioners,  in  the  hope  that  the  work  may  prove 
useful  to  Charity  Trustees  and  others  having  dealings  with 
the  Commission.  With  this  view,  also,  all  the  forms 
now  in  use  at  the  Charity  Commission  are  inserted  in 
Appendix  II.,  with  a  selection  of  schemes. 

Reports  of  two  cases,  hitherto  unreported,  are  printed 
in  Appendix  III.  The  same  Appendix  also  contains  two 
notes,  one  on  the  meaning  of  inhabitants  and  parishioners, 
the  other  on  directory  powers.  These  are  matters  which 
are  not  sufl&ciently  connected  with  the  law  of  charities  to 
permit  of  thtir  being  inserted  in  the  text  of  the  work,  and 
they  are  dealt  with  at  too  great  length  to  allow  of  their 
insertion  as  foot-notes. 

The  Table  of  Cases  contains  references  to  all  the 
Reports.  Many  Irish  cases,  and  some  Scotch,  are 
included. 

It  only  remains  for  us  to  record  our  gratitude  to 
Sir  Henry  Longley,  K.C.B.,  Chief  Charity  Commissioner, 
to  Mr.  C.  Archer  Cook,  Assistant  Commissioner,  and  to 
Mr.  Henry  Vane  and  others  on  the  staff  of  the  Charity 
Commission,  for  assistance  of  inestimable  benefit  to  us,  most 
kindly  and  patiently  rendered. 

Li.  S.  S. 

W.  I.  c. 

1,  New  Sqttahe. 
4,  Stone  Bunj)iNG8. 

November^  1889. 
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6.  Assurances  for  a   public   park,  elementary  school,  or  public 

museum     ------  428—425 

7.  Assurances  for  certain  universities,  colleges,  and  societies-    425 — 429 

8.  Substitution  of  proyisions  of  Act  for  corresponding  repealed  enact- 

ments    -           -           -            -            -  -            --429 

Exemptions/romPartl.oftheAct      -           -  -      429— i32 

Exemptions  from  Part  II.  of  the  Act           -  -             432—434 

Augmentation  of  benefices,  church  Imtlding,  <fec  -      434 — 439 

Pabt  IV.— Supplemental. 

9.  Adaptation  of  law  to  system  of  land  registration — 38  &  39  Yict. 

0.  87 439 

10.  Definitions  ------      439, 440 

11.  Extent  of  Act 440,441 

12.  Savings  for  existing  customs,  &o.  -  -  -       441,  442 

13.  Bepeal 442,  443 

14.  Shorttitle 443 

SCHEDTTLB      ------  -443,  444 
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CHAEITY  COMMISSION  ACTS. 


INTRODUCTION. 

History  of  the  earlier  Charity  Commissioiis,  and  of  the  origin  and 
growth  of  the  present  Charity  Commission  -  -  .      445 — 465 

THE  CHAEITABLE  TRUSTS  ACT,  1853. 
16  &  17  Vict.  c.  137. 

BBCT. 

1.  Appointment,  &c.  of  Charity  Commissioners,  secretary,  and  in- 

spectors ------       466, 467 

2.  Qualification  of  Commissioners — Chief  Commissioners  -467,  468 

3.  Appointment  of  clerks  and  messengers     -  -  -  -  468 

4.  Salaries  -  -  -  -  -  -  --468 

5.  No  paid  Commissioner,  secretary,  or  inspector,  to  sit  in  House  of 

Commons    ------  468,  469 

6.  Style  and  seal  of  Commissioners — Any  two  may  form  a  Board    -  469 

7.  Board  to  frame  regulations  by  general  minutes,  &c,  -  -      -  469 

8.  Minutes  of  proceedings  and  orders,  &c.  to  be  entered,  and  copies 

of  entries  signed  by  the  secretary  to  be  received  in  evidence-  469,  470 

9.  Board  to  inquire  into  condition  and  management  of  charities  in 

England  and  Wales 470,  471 

10.  Board  may  require  accounts  and  statements  -  -  -      -  471 

11 .  Officers  having  custody  of  documents  relating  to  any  charity  shall 

furnish  copies  and  extracts,  if  required  by  the  Board,  and  may 
examine  registers,  &c.  -  -  -  -  -       471, 472 

12.  Inspectors  may  require  attendance  of  witnesses  and  examine  them 

on  oath,  &c.  -----  -472,473 

13.  Persons  giving  false  evidence  guilty  of  a  misdemeanor   -  -  473 

14.  Persons  refusing  to  render  accounts  or  to  attend,  &c.  to  be  deemed 

guilty  of  a  contempt  of  the  Court  of  Chancery,  &c.  -   473, 474 

15.  Saving  as  to  persons  claiming  adversely  to  charities        -  -  474 

16.  Board  to  receive  applications  for  their  opinion  or  advice — Persons 

acting  on  the  advice  of  the  Board  to  be  indemnified    -       474 — 476 

17.  Notice  of  legal  proceedings  as  to  any  chariW  by  any  person  except 

the  Attorney-General  to  be  given  to  tne  Board  -  476 — 482 

Cases  to  which  section  applies     -  -  -  -       477,  478 

Cases  to  which  section  does  not  apply  -  -  478 — 482 

18.  Saving  for  the  Attorney-General  acting  ex  officio-  -       482,  483 

19.  Board  may,  upon  the  report  of  an  inspector,  &c.  authorize  proceed- 

ings, and  may  in  other  cases  cause  local  inquiries  by  their 
inspector   -------  483,  484 

20.  Board  may  certify  certain  cases  to  the  Attorney-General  -  484 

21.  Board  may  sanction  the  granting  of   building,  &c.  leases,  the 

workmg  of  mines,  the  doinff  of  repairs  and  improvements; 
and  may  authorize  the  application  of  the  chanty  funds  or 
the  raismg  of  money  on  mortgage  for  those  purposes     484 — 487 
Procedure  of  Board       -----      485—487 

22.  Board  may  authorize  trustees  to  remove  officers        -  -487,  488 

23.  Board  may  sanction  compromise  of  claims  on  behalf  of  charity  -  488, 489 
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24.  Board,  under  special  drcmnstanoes,  may  authorize  sale  or  ex- 

change of  charity  lands  -  -  -  -  489,  492 

Procedure  in  case  of  mU  -  -  -  .       490,491 

Procedure  in  case  of  eoxhange  -  -  -  -  491,  492 

25.  Board  may  authorize  the  sale  or  redemption  of  rent-charges  -  492,  493 

26.  Leases,  sales,  &c.,  authorized  by  the  Board  to  be  valid  -      -  493 

27.  Trustees   of   charities  may   purchase  sites  for   building  from 

owners  under  disability,  &c.,  according  to  the  provisions  of 
8  &  9  Vict.  c.  18    -  -.  -  -  -  -493,  494 

28.  In  cases  of  charities  the  incomes  whereof  exceed  307.  per  annum, 

the  Master  of  the  Bolls  and  Yice-Chancellors  in  chambers  shall 
have  the  same  jurisdiction  as  the  Court  of  Chancery  or  Lord 
Chancellor  now  has  in  a  suit  or  upon  petition,  &c. — 15  &  16 
Vict.  c.  80 494—497 

29.  Provision  as  to  charities  within  the  jurisdiction  of  'the  Court  of 

Giancery  of  the  County  Palatine  of  Lancaster      -  -      -  497 

30.  Provisions  as  to  charities  within  the  City  of  London,  the  incomes 

whereof  do  not  exceed  307.  per  annimi-  -  -       497,  498 

31.  Lord  Chancellor,  with  the  advice  of  the  Master  of  the  Bolls  and 

Yice-Chancellors,  may  make  general  orders,  &c.  -  -     -  498 

32.  County  Courts  to  have  jurisdiction  in  cases  of  charities,  the  in- 

comes whereof  do  not  exceed  30Z.  per  annum  -  -      498 — 500 

33.  Deputy  sitting  for  County  Court  judge  not  to  exerdse  jurisdic- 

tion -  -  -  -  -  -  --500 

34.  Where  two  or  more  Courts  have  concurrent  jurisdiction,  Board  to 

direct  to  which  Court  applications  shall  be  made         -       500,  501 

35.  Board  may  direct  applications  within  the  jurisdiction  of  a  County 

Court  to  be  made  before  a  judge  of  the  Court  of  Chancery,  &c.-  501 

36.  Orders  of  County  Court  for  the  appointment  or  removal  of  trus- 

tees, or  approving  of  a  scheme  to  be  transmitted  to  the  Board, 
and  not  to  be  yahd  until  approved  by  them     -  -       501,  502 

37.  Board,  if  dissatisfied  with  the  order  of  the  County  Court,  may 

remit  the  same  for  re-consideration,  or  may  transfer  the  matter 
to  a  judge  of  the  Court  of  Chancery,  &c.  -  -  -502,  503 

38.  Proceedings  in  County  Courts  under  this  Act — 9  &  10  Yict. 

c.  95 503,  504 

39.  Appeal  from  order  of  County  Court  -  -  -  -504,505 

40.  Proceedings  on  appeal      -----       505,  506 

41.  No  Chancery  jud^,  or  County  Court,  in  proceedings  under  this 

Act,  shall  try  titles  to  property,  &c.  -  -  -  506,  507 

42.  Notice  to  be  given  of  applications  for  establishment,  &c.  of 

schemes,  or  for  appointment  or  removal  of  trustees  under  this 
Act 507 

43.  By  whom  applications  may  be  made — ^Attorney-General  may 

petition  under  52  Qeo.  ILL.  c.  101,  &c.       -  -  -507,  508 

44.  Board  to  declare  the  annual  incomes  of  charities  for  determining 

the  jurisdiction  under  this  Act  -  -  .       508,  509 

45.  Lord  Chancellor  to  make  orders  for  regulating  proceedings  before 

County  Courts,  &c.  -  -  -  -  -509,510 

46«  Saying  of  subsisting  rights  of  the  Church  of  England  and  members 

thereof  with  respect  to  charities  -  -  -  -  510 

47.  Secretary  of  Board  to  be  the  treasurer  of  public  charities ;  and 

such  treasurer  to  be  a  corporation       -  -  -  -  510 

48.  Land  held  upon  trust  for  a  charity  may  in  certain  cases  be  vested 

in  the  treasurer    -----  -510—512 
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49.  Land  may  be  revested  in  the  tnistees  of  the  charity        -       512,  513 

50.  Treasurer  to  be  a  bare  trustee,  &c.     -  -  -  -     -  513 

51.  Secretary,  &c.,  shall  be  Official  Tnistees  of  Charitable  Funds;  and 

stock,  &c.,  held  in  trust  for  a  charity  may  be  transferred  to 
them 513—515 

52.  Secretary  to  keep  separate  accounts  of  the  stock,  &c.  of  each 

charity,  &c.  -  -  -  -  -  -      -  515 

53.  Deeds  of  charities  may  be  deposited  in  a  repository  provided  by 

the  Board 515,616 

54.  Board  may  provisionally  approve  and  certify  schemes  which  can- 

not be  carried  into  effect  except  by  authority  of  Parliament    -  516 

55.  Notice  before  provisional  approval  of  scheme       -  -       516,  517 
66,  Board  shall  consider  objections,  &c.,  and  may  afterwards  approve 

scheme       -  -  -  -  -  -  --  517 

57.  The  matter  of  the  scheme  may  be  referred  to  an  inspector  for 

local  inquiry    ------       517,  518 

58.  Inspectors  to  report  results  of  inquiries  to  the  Board  -  -518,  519 

59.  Scheme  when  approved  to  be  certified  by  the  Board — Copies  of  cer- 

tificates to  be  deposited  in  the  parish,  &c.,  and  notice  U)  be  given  519 

60.  Annual  report  to  be  laid  before  Parliament,  setting  forth  all  the 

schemes  provisionally  approved,  &c. — ^Acts  confimiing  schemes 
to  be  deemed  public  Acts   -  -  -  -  -519,520 

61.  Trustees  of  charities  to  keep  accounts      .  -  -      520 — 522 

62.  Exemptions  from  operation  of  Act     -  -  -  522 — 528 

Voltmtary  mhscriptiona  -  -  -  -      525 — 528 

63.  Exempted  charities  may  petition  Commissioners  to  have  benefit 

of  Act 528,529 

64.  Disputes  amona;  members  of  charities  may  be  referred  to  the 

arbitration  of  the  Commissioners         -  -  -       529,  530 

65.  Legal  estate  in  charity  lands  vested  in  municipal  corporations,  &c. 

at  the  date  of  5  &  6  Will.  IV.  c.  76,  and  not  since  conveyed  to 
trustees,  shall  vest  in  trustees  without  conveyance,  &c.     -  530,  531 

66.  Literpretation  of  terms    -----      531 — 534 

Endowment  -----  -533,  534 

67.  Extent  of  Act 534 

68.  Short  title 534 

THE  CHARITABLE  TRUSTS  AMENDMENT  ACT,  1855. 
18  &  19  Vict.  o.  124. 

1.  16  &  17  Yict.  0.  137,  and  this  Act  to  be  construed  together         -  535 

2.  Provision  as  to  the  salary  of  one  of  the  Commissioners  repealed  -  535 

3.  Power  to  appoint  additional  inspectors     -  -  -  -  536 

4.  The  acts  of  the  Board,  how  to  be  authenticated         -  -      -  536 

5.  Entries  in  and  extracts  from  the  books  of  the  Board,  how  to  be 

authenticated  -------  536 

6.  The  powers  of  the  Commissioners  and  inspectors  to  inquire  into 

charities  extended  -----  537,  538 

7.  Power  to  require  trustees  and  others  to  attend  and  be  examined  -  538 

8.  Precepts  or  orders  for  the  preceding  purposes,  how  to  be  made    -  538 

9.  Persons  not  complving  with  requisitions,  &c.,  to  be  deemed  guilty 

of  a  contempt  of  the  Court  of  Chancery  -  -       538,  539 

10.  Power  to  Board  to  apportion  smaU  parodiial  charities  after  divi- 
sion of  parishes      .  -  -  -  .  539, 540 
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11.  Eyidence  as  to  the  annual  income  of  any  such  charity  not  exceed- 

ing3<M 540 

12.  The  Offidal  Trosteee  of  Charitable  Funda  may  be  empowered  to 

call  for  transfers  to  them  of  stock,  &c.       -  -  -      -  540 

13.  Notices  to  be  given  of  proposals  to  apportion  any  charities      540,  541 

14.  Board  to  consider  objections  to  proposals— Orders  of  apportion- 

ment to  be  open  to  inspection,  &c.  -  -  -      -  541 

15.  Secretary  of  Board  shall  be  a  ooiporation  sole,  by  name  of  "  The 

Offici^  Trustee  of  Charity  Lands ;  *'  and  land  vested  in  and 
provisions  referring  to  treasurer  of  public  charities  shall  vest 
m  and  refer  to  such  official  trustee       ...       541,  542 

16.  Power  to   acting  trustees  to  grant  leases  of  lands  vested  in 

official  trustee  as  if  thev  were  vested  in  themselvee — Cove- 
nants, &c.  to  be  enforceable  by  and  against  them  -  -      -  542 

17.  Appointments  of  Official  Trustees  of  Charitable  Funds  r^^ulated-  543 

18.  Such  trustees  to  have  perpetual  succession,  and  may  hold  funds 

in  that  name  -  -  ->  -  -  -      -  543 

19.  Funds  to  vest  in  the  official  trustees  for  the  time  being  -  -  543 

20.  Official  trustees  to  keep  a  banking  account,  and  secretary  to 

keep  separate  accounts  for  each  charity     -  -  -543,  544 

21.  Mode  of  drawing  on  the  banking  account  ...  544 

22.  Trustees  may  transfer  stock  to  official  trustees  -  -      -  544 

23.  As  to  payment  and  investment  of  principal  moneys  directed  to  be 

paid  to  them     ......       544,  545 

24.  All  dividends  and  interest  due  to  the  Official  Trustees  of  Charit- 

able Funds  to  be  received  by  the  Bank  of  England  for  their 
account      .--..-  -545, 546 

25.  For  the  regulation  of  transfers  and  payments  to  or  by  Hie  offidal 

trustees  -.--..-  546 

26.  Comes  of  orders  affecting  the  account  of  the  official  trustees  to 

oe  sent  to  the  Board  -  -  -  -  -      -  546 

27.  Indemnity  to  the  Bank  and  others  for  acting  on  orders  as  to 

transfers  and  payments  ....  -  547 

28.  Dividends  on  stock  in  name  of  official  trustees,  or  in  any  other 

names,  certified  by  Board  to  be  exempt  from  income  tax,  shall 
be  paid  free  from  such  tax  -  -  -  -      -  547 

29.  Bestrictions  of  sales,  charges,  and  leases  of  charity  estates       547,  548 

30.  Board  shall  order  sinking  funds  to  be  provided  for  paying  off 

mortgages  of  charity  estates  ...  .548,549 

31.  Extension  of  power  of  Board  as  to  compromise  of  claims  under 

16  &  17  Vict  c.  137,  8.  23 549 

32.  Board  may  authorize  payments  for  equality  of  exchange  or  par- 

tition, and  mortgages  to  raise  money  for  such  payments     549,  550 

33.  Power  to  ascertain  the  specific  parts  of  lands  charged  with  small 

rents  to  charities  which  shall  be  charged  with  such  rents  -      -  550 

34.  Expenses  of  orders  for  exchanges  or  partitions,  or  orders  deter- 

mining the  lands  charged  with  rents   ....  550 

35.  Incorporated  charities  and  trustees  for  charities  may  re-invest  in 

land  moneys  arising  from  sale,  or  received  on  exchanges,  &c.  -  551 

36.  Orders  of  Board  for  investments  and  for  providing  moneys  for 
costs,  to  be  carried  into  effect  by  trustees  ...  551 

37*  Board  may  direct  official  trustees  of  lands  and  funds  to  convey 

lands,  transfer  stocks,  &c  -  -  -  -  -     -  551 

T.  b 
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38.  Leases,  fto.,  authorized  by  Board  to  be  yalid  notwithstanding 

13  Eliz.  0.  10;  14  Eliz.  oc.  11,  U ;  18  Eliz.  cc.  6,  11 ;  39  Eliz. 
0.  6;  21  Jao.  I.  o.  1,  or  otJier  disabling  Acts   -  -  -  552 

39.  Board  may  approve  sohemes  for  letting  charitable  property  -     -  552 

40.  Power  to  Board  to  refer  bills  of  costs  in  charity  matters  to  taxa- 

tion— Costs  of  taxation — ^Taxation  after  payment — Eeoovery 
of  amount  taxed  off     -  -  -  -  -       552,  553 

41.  Amendment  of  sect.  27  of  16  &  17  Vict.  c.  137— Incorporated  trus- 

tees may  purchase  lands  under  that  section  witiiout  licence  553,  554 

42.  Deeds,  &c.  relating  to  charities  may  be  enrolled  at  the  office,  and 

copies  to  be  eyidence    ---...  554 

43.  Construction  of  sects.  55  and  59  of  16  &  17  Yict.  c.  137         -     -  554 

44.  Provisions  as  to  the  annual  returns  of  accounts  by  trustees  of 

charities — Copies  of  accounts  to  be  sent  to  Commissioners, 
and  of  parochial  accounts  to  churchwardens,  &c.,  and  such 
copies  to  be  open  to  inspection-  ...      554 — 555 

45.  Board  may  make  orders  as  to  delivery  and  forms  of  accounts      -  556 

46.  Application  of  sect.  64  of  16  &  17  Vict.  c.  137      -  -  -  556 

47.  This  Act  not  to  apply  to  cases  excepted  by  16  &  17  Vict.  c.  137, 

s.  62 556,557 

48.  As  to  the  term  "Charity"— "Person"  to  include  "corporation"  -  557 

49.  Acts  not  to  extend  to  Eton  or  Winchester     -  -  -     -  557 

50.  Short  title  -  -  -  -  -  -  -  557 

THE  CHAETTABLE  TEUSTS  ACT,  1860. 
23tfe24ViCT.  0.  136. 

1.  Acts  to  be  construed  together,  &o.     -  -  -  -     -  558 

2.  Certain  administrative  powers  to  be  exercisable  by  the  Board  of 

Charity  Commissioners        -  .  .  -      558—564 

Appointment  of  trusted       ...  -  -560,561 

SchemeB  ---.-.      561—564 

8.  Board  to  notify  to  trustees  of  charity  their  intention  of  exercising 

powers       ------  -564, 565 

4.  The  powers  not  to  be  exercisable  over  charities  of  which  the 

gross  income  exceeds  50/.,  except  on  application  of  trustees 
— ^Trustee  not  to  be  removed  for  religious  belief  -  -  565 

5.  The  Board  shall  not  exercise  jurisdiction  in  contentious  cases     -  565 

6.  Notices  to  be  given  of  certain  orders,  and  objections  or  sugges- 

tions to  be  received      ------  566 

7.  Publication  of  orders,  &c.       -  -  -  -  -      -  567 

8.  Power  to  appeal  against  orders  of  Board  -  -  -     567 — 569 

9.  Who  may  be  respondent  on  appeals,  &c.        -  -  -     -  569 

10.  Powers  to  apply  to  charities  vested  in  corporations  interested 

therein-  -------  559 

11.  Jurisdiction  of  the  District  Courts  of  Bankruptcy  and  County 

Courts  enlarged      -  -  -  -  -  -      -  569 

12.  Official  Trustees  of  Charitable  Funds  may  be  empowered  to 

receive  arrears  of  dividends      ....       569,  570 

13.  Power  for  justices  to  give  possession  of  school  building  and  pro- 

perty held  over  by  officers  or  recipients  of  chcuities — 1  &  2 
Vict.  c.  74 570,571 

14.  Bemoval  of  masters  and  mistresses  of  schools      -  -       571,  572 

15.  Extension  of  power  of  Board  under  16  ft  17  Viot.  0. 137,  s.  21  •  572, 573 
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16.  A  majority  of  tarusteee  to  have  legal  power  of  dealing  with 

chanty  estates  -  -.-.-.  573 

17.  No  official  trostee  to  be  accountable  for  loss  unless  occasioned 

by  his  own  neglect  -  -  -    .       -  -     -  673 

18.  Accounts  of  official  trustees  to  be  laid  before  Parliament    -     573,  674 

19.  Transmission  of  documents  belonging  to  charities  for  examination ; 

and  retention  thereof  in  the  repository  provided  under  16  &  17 
Vict.  o.  137,  s.  63  {aemb.  s.  63)       - ,  -  -  -      -  674 

20.  Orders  under  this  Act  to  be  enforceable,  &c.,  as  orders  under 

former  Acts      -------  674 

21.  Board  to  make  minutes  -  -  -  -  -    -  674 

22.  Salary  of  the  secretary     ..---.  676 

23.  Orders  under  this  Act  shall  afford  indemnity  to  the  Bank  of 

England,  &c ;  who  shall  give  effect  to  them,  &o,  -      -  676 

24.  GommissionerB,  &c.,  exempted  from  serving  on  juries     -  -  676 

25.  Short  title      -  -  -  -  -  -  .-676 

THE  EOMAN  OATHOMO  CHARITIES  ACT. 
23  &  24  Vict.  c.  134. 

1.  Charities  for  lawful  purposes  not  to  be  invalidated  by  the  addition 

of  unlawful  trust ;  but  the  property  may  be  apportioned  and 
the  whole  applied  to  lawful  purposes         -  -  -  676, 677 

2.  No  proceedings  to  be  instituted  as  to  dealings  with  Boman 

Catholic  charities  prior  to  2  &  3  Will.  lY.  c.  116  -       677,  678 
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Page  3,  note  (r). — A  legacy  for  providing  legacies  for  XJnitarianfl  not 

under  50  years  of  age  attending  a  certain  chapel  has  been  held 

to  be  charitable :  Be  Wall,  Pomeroy  v.  Willioay,  37  W.  E.  779. 
4,  note  {z),-^Add  Cruwya  v.  Colman,  9  Ves.  319 ;  Pope  v.  Whii- 

combe,  3  Mer.  689 ;  Finch  v.  Hollingvworthy  26  L.  J.  Ch.  66. 
12,  note  (6) ;  111,  note  (n) ;  1 12,  note  («) ;  113,  note (jr).— jBe  Parish 

of  St.  Nicholas  Aeons  is  now  reported  60  L.  T.  N.  S.  632. 
15,  note  (0,  406,  407,  ¥^.—Buckley  v.  Boyal  National  Lifeboat 

Institution,  which  is  reported  41  Ch.  D.  168,  has  been  aflBrmed 

on  appeal :  Times,  14th  Nov.  1889. 
note  M,—Re  Dean,  Cooper-Dean  v.  Stephens  is  now  reported  41 

Ch.  D.  552. 
23,  note  (5). — Add  Re  Fleetwood,  Sidgreaves  v.  Brewer,  16  Ch.  D.  at 

p.  609. 
26,  note  {m),  line  l%.—For  17,  read  16. 

29,  note  {u),—For  3  Atk.  356,  read  1  Atk.  356. 

30,  note  {/).—For  Freem.  261,  read  Freem.  Ch.  261. 
36,  note  {p).'-For  99,  read  399. 

42,  note  lg).—For  2  J.  &  W.  170,  read  2  J.  &  W.  270. 

63,  note  («). — Be  Fitzgerald,   Adolph  v.   Dolman  is  reported   26 

W.  E.  53. 

note  («) ;-  64,  note  {y),—Add  Priehard  v.  Norris,  4  W.  E.  733 ; 

Be  Young,  Young  v.  Dolman,  44  L.  T.  N.  8. 499 ;  Halse  v.  Btm- 

ford,  47  L.  J.  Ch.  659. 
66,  note  (n). — Charity  legacies  carry  interest  from  a  year  after  the 

testator's  death :  Fisher  v.  Brierley  (No*  3),  30  Beav.  268. 
70,  note  (u),  last  line  but  one. — After  *' printed,"  insert  *'the  former 

in  App.  I.  and  the  latter." 

76,  note  («). — Add   AtL-Oen.  v.  Luhbock,   C.  P.  Coop.  16;   Be 
St.  John's  College,  2  E.  &  M.  603. 

77,  note  («). — For  clauses  67  and  68,  read  dauses  52  and  63. 

96,  note  (/). — ^As  to  the  Court  having  no  jurisdiction  over  the 
general  property  of  ecclesiastical  corporations^  see  also  Att.- 
Gen,  V.  Brereton,  2  Ves.  Sen.  at  p.  426. 
104,  note  (/). — Strike  out  reference  to  Be  Douglas,  Ohert  v.  Barrow, 
106,  note  (2) ;   156,  note  (/) ;    161,  note  («).— ^tt.-G^en.  v.  Duke  of 

Northumberland  was  affirmed  on  appeal  6  Times  L.  E.  719. 
126,  note  {t).—F(yr  2  S.  &  S.,  read  1  S.  &  S. 

126,  note  \a).—'For  M'Call  v.  Atherton,  read  M'Coll  v.  Atherton. 

127,  note  (t) ;  153,  note  {k^—Be  Hyde's  Trusts  is  reported  22  W.  E.  69, 
145,  note  {j).—For  3  Hare,  194,  n.,  read  3  Hare,  195,  n. 

147,  note  (<). — ^A  legacy  for  a  synagogue  at  Jerusalem,  which  the 
trustees  disclaimed,  was  applied  for  a  parish  school  at  Jeru- 
salem :  Be  Davis*  Trusts,  Times,  6th  August,  1889. 

167,  note  (i),  533. — For  Att.-Oen.  v.  Ironmongers*  Co.,  read  Iron' 
mongers*  Co,  v.  Att.-Qen. 

160,  note  {t), — For  Att.^Gen.  v.  Wrights  of  Glasgow,  read  Anderson  y» 
Wrignts  of  Glasgow. 

175,  note  {r).-'Add  Be  NoHh  Wingfield  Charity,  3  L.  T.  N.  S.  237. 
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Page  195,  note  (0;  210,  note  (n);  214,  note  {z);  234,  note  {t).^AU.'(hn. 
V.  Lawson,  add  reference  to  36  L.  J.  Ch.  130. 
199,  note  (r).— ^cW  Be  Orantham  Charities,  26  L.  T.  302. 
205,  note  {hy—Add  Re  St  John's  College,  2  E.  &  M.  603. 
207,  note  (a). — ^As  to  the  powers  of  the  University  Commissioners, 
see  Re  Paunce/ort,  Corporation  of  the  Sofis  of  the  Clergy  v.  Chri^ 
Church,  Oxford,  61  L.  T.  N.  S.  109. 
note  {h), — For  App.  11.,  read  App.  I. 

noteTA:). — Add  Herbert  v.  Dean  and  Chapter  of  Westminster,  1 
P.  Wms.  773. 
221,  note  (sY—Re  Parish  of  St,  Edmund  is  now  reported  60  L.  T. 

N.  S.  622. 
235,  note  {s),-'For  d.  16,  read  el.  17. 

237,  note  (a). — Add  Guardians  of  Fidham  v.  Guardians  of  Thanet, 

7  Q.  B.  D.  539. 

238,  note  (a);  248,  note  («). — Newsome  v.  Flowers,  add  reference  to 

30  Beay.  461. 

239,  note  {oy.—For  Times,  13  Dec.  1881,  read  App.  HI.  post. 

240,  note  {y).—Add  Re  Dixon's  Trust,  1  W.  E.  244. 

246,  note  (a). — Re  St,  John  the  Evangelist  is  also  reported  59  L.  T. 

N.  S.  617. 
253,  524,  528,  534,  651.— For  Royal  Society  of  London  v.  Thompson, 

read  Royal  Society  of  London  and  Thompson, 

275,  line  20.— The  Hst  of  trustees'  inyestments  has  been  greatly  ex- 

tended by  the  Trust  Investment  Act,  1889  (52  &  53  Yici  o.  32), 
which  repeals  sect.  11  of  23  &  24  Vict.  c.  38. 

276,  note  (&}.— The  consent  of  the  charity  trustees  was  also  re- 

quired for  the  accep^ce  of  an  offer  of  exchange  or  payment 
under  the  National  i)ebt  Eedemption  Act,  1889  (52  Yict.  c.  4), 
in  the  case  of  consolidated  and  reduced  three  per  cent,  stock 
standing  in  the  name  of  the  official  trustees  of  charitable 
funds:  52  Yict.  c.  4,  s.  11. 

278,  line  6,— After  "however,"  insert  in  brackets  "subject  to  33  & 34 
Yict.  c.  34,  anU,  p.  277." 

288,  note  {g),—For  3  Mer.,  read  2  Mer. 

291,  note  {n),—For  17  Beav.  215,  read  17  Beav.  285. 

295,  last  line  but  two. — Strike  out  comma  after  "  cases." 

297,  396. — ^Charity  trustees  may,  where  the  trust  deed  is  void  for 
non-enrolment,  acquire  a  good  title  under  the  Statutes  of  limi- 
tation :  Churcher  v.  Martin,  42  Oh.  D.  312. 

309,  note  {k),—For  4  Sim.  272,  read  4  Sim.  275. 

313,  note  (7i). — As  to  the  election  of  medical  officer  of  an  infirmary, 
see  Howard  v.  HiU,  37  W.  E.  219.  There  is  no  ri&^ht  to  vote 
by  proxy  unless  given  by  statute  or  the  rules  of  tne  society, 
ana  a  proxy  is  only  valid  for  the  particular  election  for  which 
it  IB  given :  ibid, 

324,  note  [m\ — ^AU  the  beneficiaries  are  bound  by  proceedings  to 
whicn  the  Att.-Gen.  was  party :  Vince  v.  Walsh,  3  W.  E.  7. 

326,  note  {e),— Att.-Gen,  v.  GreenhUl,  add  reference  to  33  Beav.  193. 

331,  note  {x),-^For  Re  Lydford's  Charity,  read  ReLyford's  Charily, 

341,  note  {g), — For  an  attempt  made  by  the  Ecclesiastical  Commis- 
sioners to  attend  the  settlement  of  a  scheme,  see  Att.-Gen,  v. 
Wimbonie  School,  10  Beav.  209. 

346,  note  {m),—Add  AtU-Geti,  v.  Biddulph,  22  L.  T.  114. 

351,  note  {q). — Charities  having  the  same  interest  are  not  allowed 
the  costs  of  separate  appearance :  Foxen  v.  Foxen,  13  W.  E.  33. 
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Page  355,  note  (6).— iV  Be  Thorner's  Charity,  read  Ex  parte  Thamer^s 
Charity, 

356,  note  (p).— ^drf  Re  St.  Dumtan*8  Charity  Schools,  19  W.  E.  887. 

367,  note  {m),—For  Bex  v.  WiUon  and  Bex  v.  Vange,  read  Beg.  y. 

Wihon  and  Beg.  v.  Vange.    Beg.  v.  Baptist  Missionary  Society, 
add  reference  to  10  Q.  B.  884. 

368,  note  (d). — For  Bex  y.  Licensed  Victtiallers'  Society,  read  Beg.  v. 

Licensed  Victuallers^  Society, 
385,  line  1. — For  Bex  y.  Allen,  read  Bex  v.  Newton, 
391,  line  13. — For  AU.-Qen.  v.  Milhanh,  read  Milbank  y.  Lambert. 

line  9^.— Add  Howard  y.  Earl  of  Fingall,  1  W.  B.  515. 
394,  line  25. — For  purchases,  read  purchasers. 
396,  line  14.— In  Hoimrd  y.  Earl  of  Fingall,  1  W.  E.  515,  the  oon- 
yeyance  to  charitj  was  set  aside. 

409,  line  43. — Be  Taylor,  Martin  y.  Freeman,  is  also  reported  58 

L.  T.  N.  8.  538. 

410,  line  22. — A  legacy  to  **  create"  a  charitable  institution  has  been 

upheld :  Be  De  Bosaz,  Bymer  y.  De  Bosaz,  6  Times  L.  B.  606. 
412,  line  6.— Add,  after  35  Oh.  D.  460,  ibid.  50  L.  J.  Oh.  597;  51 

L.  J.  Oh.  464. 
414,  line  6.— Add  Be  Ovey,  Broadbent  y.  Barrow,  31  Oh.  D.  113. 

416,  line  27. — For  Precatory  or  Secret  Trusts,  read  Precatory  and 

Secret  Trusts. 

417,  line  12. — For  Brook  y.  Badley,  read  Jones  y.  Badley. 

last  line  but  two. — Churcher  y.  Martin  is  now  reported  42  Oh. 
D.  312. 

418,  last  line  but  one. — Duncan  y.  Lawson  is  now  reported  60  L.  T. 

N.  S.  732. 

441,  line  20. — ^The  Statute  of  Mortmain  has  not  been  introduced  into 
the  law  of  British  Honduras :  Jex  y.  McKinney,  14  App.  Oas. 
77. 

471,  line  37. — Be  St.  Bride*a,  &c.  Parish  Estate,  add  reference  to  35 
Oh,  D.  147,  n. 

481,  line  Q.^For  7  &  8  Vict.  c.  18,  read  8  «&  9  Vict.  o.  18. 

497,  line  2. — ^The  jurisdiction  conferred  by  this  section  is  extended 
by  sect.  9  of  the  Palatine  Oourt  of  Durham  Act,  1889  (52  &  53 
Vict  c.  47),  to  the  Palatine  Court  of  Durham. 

539,  line  33.— -Por  33  Beay.,  read  23  Beav. 

545,  last  line  of  note  (a). — ^This  bill  has  now  become  law  under  the 
name  of  the  Trust  Inyestment  Act,  1889  (52  &  53  Vict.  c.  32), 
which  repeals  sect.  11  of  23  &  24  Vict.  c.  38.  The  Act  is  not 
expressea  to  apply  to  the  official  trustees  of  charitable  funds. 

563,  line  19.— -For  p.  662,  read  p.  675. 

598,  599,  601,  607,  612,  616— 620.— The  case  of  Christ's  Hospital, 
which  was  heard  before  the  Priyy  Council  last  June  and  in 
which  judgment  has  not  yet  been  deliyered,  raises  questions 
of  ^Bat  importance  upon  sects.  5,  8,  13,  19,  24,  25  and  26,  of 
the  find.  Schools  Act,  1869,  and  upon  other  proyisions  of  the 
End.  Schools  Acts. 

655,  note  (c). — ^By  the  Expiring  Laws  Continuance  Act,  1889,  these 
powers  are  oontinuea  to  the  31st  of  March,  1891. 

699,  line  29.^ Add  Be  St.  Botolph,  Bishopsgate,  School,  Chapel,  and 

Curative  Besidence,  3  Times  L.  B.  553. 

700,  last  line  but  three. — ^By  the  Expiring  Laws  Continuance  Act, 

1889,  these  powers  are  continued  to  the  31st  of  March,  1891. 
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CHARITABLE    USES. 


With  regard  to  the  meaning  of  "  charity,"  Grant,  M.  R.,  said,  in  Meaning  of 
Morice  v.  BisAcp  of  Durham  {a)  y  "That  word  in  its  widest  sense  ^^^^^' 
denotes  all  the  good  affections  men  ought  to  bear  towards  each 
other ;  in  its  most  restricted  and  common  sense,  relief  of  the  poor. 
In  neither  of  these  senses  is  it  employed  in  this  Court.  Here  its 
signification  is  chiefly  derived  from  the  Statute  of  Elizabeth  (b). 
Those  purposes  are  charitable  which  the  statute  enumerates,  or 
which  by  analogies  are  deemed  within  its  spirit  and  intendment ; 
and  to  some  such  purpose  eveiy  bequest  to  charity  generally  shall 
be  applied." 

The  preamble  to  the  Statute  of  Elizabeth  contained  the  follow-  EnumeratdoxL 
ing  enumeration  of  charitable  objects : —  oV^te^ia^^ 

The  relief  of  aged,  impotent^  and  poor  people ;  the  maintenance  43  Eliz.  c.  4. 
of  sick  and  maimed  soldiers  and  mariners,  schools  of  learning,  free 
schools,  and  scholars  in  uniyersities ;  the  repair  of  bridges,  ports, 
havens,  causeways,  churches,  sea-banks,  and  highways ;  the  educa- 
tion and  preferment  of  orphans ;  relief,  stock,  or  maintenance  for 
houses  of  correction ;  marriages  of  poor  maids ;  supportation,  aid, 
and  help  of  young  tradesmen,  handicraftsmen,  and  persons  decayed; 
the  relief  or  redemption  of  prisoners  or  captives ;  and  the  aid  or 
ease  of  any  poor  inhabitants  concerning  payment  of  fifteens, 
setting  out  of  soldiers,  and  other  taxes. 

There  are  also  many  objects,  not  expressly  mentioned  in  the  Charitable 
above  enumeration,  which  the  Courts  nevertheless  hold  to  be  charit-  ^^^Z"***"* 
able,  as  being  within  the  spirit  and  intendment  of  the  Act.  43  Eiiz.  c.  4. 

(a)  9  Yes.  at  p.  405.  (b)  43  Eliz.  c.  4,  now  lepealed,  see  infra, 
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The  result  of  the  decisions  is,  as  will  be  seen  (c),  that  every 
public  trust  is  a  charitable  trust.  And  the  expressions  public  trust 
and  charitable  trust  are  synonymous  {d). 

The  Statute  of  Elizabeth,  which,  except  so  far  as  it  has  furnished 
the  definition  of  charity,  has  long  been  obsolete,  has  now  been 
repealed  by  the  Mortmain  and  Charitable  Uses  Act,  1888  {e). 

Sect.  13,  sub-s.  (2),  of  the  new  enactment,  however,  incorporates 
the  preamble  to  43  Eliz.  c.  4,  and,  after  reciting  that  in  divers 
enactments  and  documents  reference  is  made  to  charities  within 
the  meaning,  purview,  and  interpretation  of  that  Act,  provides 
that  references  to  such  charities  shall  be  construed  as  references  to 
charities  within  the  meaning,  purview,  and  interpretation  of  the 
said  preamble. 

In  the  Charitable  Trusts  Acts  (/)  "  charity"  is  defined  to  mean 
every  endowed  foundation  and  institution  taking  or  to  take  eflFect 
in  England  or  Wales,  and  coming  within  the  meaning,  purview, 
and  interpretation  of  the  Statute  43  Eliz.  c.  4,  or  as  to  which,  or 
the  administration  of  the  revenues  or  property  of  which,  the  Court 
of  Chancery  formerly  had  or  might  exercise  jurisdiction. 

It  is  proposed  in  the  present  Chapter  to  state  what  have  been 
held  to  be  charitable  objects,  whether  within  the  express  words  or 
within  the  spirit  of  the  Statute  of  Elizabeth. 

Helief  of  Poverty  and  Distress. 

The  relief  of  aged,  impotent,  and  poor  people  is  among  the 
objects  expressly  enumerated  in  the  preamble  to  the  Statute  of 
Elizabeth.  Gifts  to  or  for  the  benefit  of  the  poor  indefinitely  (^), 
or  the  poor  of  a  particular  parish  or  place  (A),  are  accordingly 
charitable. 

So  also  are  gifts  for  the  inmates  of  a  workhouse  (t),  or  the  persons 
maintained  in  a  hospital  (y),  or  emigrating  to  particular  colonies  (A-). 

Similarly,  gifts  to  poor  pious  persons  (/),  to  "poor  pious  persons 


{e)  Fatt,  pp.  II  et  seg. 

{d)  In  Jones  v.  William^  Amb.  661, 
bhanty  is  defined  to  be  a  general  public 
use:  Att.'Om.  v.  Atpinall,  2  My.  &  0. 
at  p.  623  ;  Goodman  v.  Mayor  ofSaltash,  7 
App.  Cas.  at  p.  660;  £s  Chrittchureh 
Ineloture  Act,  38  Ch.  D.  at  p.  632. 

{e)  61  ft  62  Vict.  c.  42,  s.  13,  po8ty 
Fart  II.  of  this  Book. 

(/)  Gharit.  TroBts  Act,  1863,  s.  66 ; 
Chant.  Trusta  Amend.  Act,  1866,  8.  48, 

P09t. 

(g)  Att.'Gen.  y.  Peacock^  Rep.  t.  Rnch, 
246  ;  AtL-Oen.  y.  MattXewSy  2  Lev.  167 ; 
Ait.'Gen,  v.  Itaneey  cited  Amb.  422;  Kash 
Y.  MorUy^  6  Boav.  177.  As  to  Who  are 
entitled  to  the  benefit  of  suoh  a  gift,  see 
poatf  pp.  104  et  aeq. 


{h)  Woodford  v.  Parkhunt,  Bake,  70 ; 
AiL'Gen.  y.  Clarke,  Amb.  422 ;  Att.' 
Gen,  y.  Sovill,  1  Ph.  762 ;  Att-Gen.  y. 
WUkinton,  1  Beay.  870;  Brietotc  y.  J»S#- 
tow,  6  Beay.  289 ;  Salter  r,  Feary,  7  Jur. 
831 ;  Jte  Lamheth  Charitiea^  22  L.  J.  Ch. 
969;  Att.'Gen.  y.  mUardf  21  Beay.  233; 
Thompson  y.  Corl»/,  27  Beay.  649 ;  JtusMell 
y.  Kellett,  3  Sm.  &  G.  264 ;  £e  St,  AU 
phaae,  London  Wall,  Farish  Estates,  69 
L.  T.  N.  S.  614. 

(•)  Att' Gen,  y.  Vint,  3  De  G.  &  Sm. 
704. 

0)  Corporation  of  Beadina  v.  Zone, 
Duke,  81,  HI. 

(*)  Barclay  y.  Maskelvne,  4  Jur.  N.  S. 
1294. 

(0  N^ash  V.  Jforley,  6  Bcav.  177. 
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of  the  Methodist  Sociefy"  in  a  paxtioulax  plooe  (m),  and  to  charit- 
able aind  deserying  objects  (n),  haye  been  held  to  be  charitable. 

The  same  is  the  case  with  gifts  for  distributing  clothes  or  bread  Doles. 
to  the  poor,  or  for  putting  out  their  children  as  apprentices  (o). 

Gifts  for  widows  and  orphans,  as  to  the  widows  and  children  of  Widows  and 
seamen  at  a  particular  port  (i?),  to  the  widows  and  orphans  of  a  °^      ' 
parish  (^),  to  "twenty  aged  widows  and  spinsters"  (r),  are  also 
qhaiitable. 

Gifts  for  the  benefit  of  the  poorer  classes  are  deemed  to  be  within  Gifts  for 
the  spirit  of  the  statute.  J^rdLe.. 

Thus,  bequests  for  lettiog  land  to  the  poor  at  a  low  rent  («),  for 
the  increase  and  encouragement  of  good  servants  (^),  for  deserving 
literary  men  who  have  not  been  successful  (t^),  for  the  benefit  of 
the  poor  members  of  a  particular  trade  {x\,  for  poor  housekeepers  (y), 
for  old  decayed  tradesmen  (z),  and  reduced  gentlewomen  (a),  are 
charitable. 

But  a  gift  for  building  labourers'  cottages   on  a  particular  Gifts  held  not 
estate  was  held  not  charitable  (b) ;  so,  also,  a  gift  to  the  children  of  °*^*"**^*®- 
the  tenantry  of  the  donor,  there  being  nothing  to  show  that  it  was 
intended  for  the  benefit  of  poor  persons  (c). 

Gifts  to  institutions  established  for  the  benefit  of  persons  belonging  Institations 
to  the  classes  above  mentioned  (d)^  as  hospitals,  infirmaries,  dispen-  ^yei-ty  or 
saries  and  abnshouses  (e),  orphan  and  other  asylums  (/),  orphanages  Siatress. 

(m)  Dawson  ▼.  Small,  L.  R.  18  Eq.  114.  (v)  AtL-Gen.  v.  Ptaree,  2  Atk.  87. 

(n)  Se  Sutton,  Stone  v.  Att.-Gm,,  28  (z)  Att.-Gen.  v.  Painters*  Co.,  2  Cox, 

Gh.  D.  464 ;  and  aeepost,  p.  29.  52  ;  Att.-Gen.  v.  Ironmongers*  Co.,  2  My. 

(0)  Att.'Gen.  Y.  Minshull,  4  Yes.  II ;  &£.  676.    So  also  a  legacy  for  rdeasing 

Ait.'Gen.  y.  JSarl  of  Winehelsea,  Z  Bro.  debtors  was  charitable:    Att.-Gen,  ▼. 

C.  C.   373;  Thompson  v.   Thwnpson,  1  Painters*  Co.,  supra;  and  see  Mayor  of 

CoH.  at  p.  392,  Zyons  v.  Advocate-Gen.  of  Bengal,  1  App. 

ip)  Powell  V.  Att.-Gen.,  3  Ifer.  48.  Gas.  91.    But  bequests  for  persons  un- 

\q)  Att.-Gen.  y.  Comber,  2  S.  &  S.  98;  prisoned  for  crimes  are  void)  as  being 

JlusseUY,Xellett,ZBm.&Q.  264.  contrary  to    the    policy   of  the    law: 

(r)  Thompson  y.  Corby,  27  Beav.  649.  Thrupp  y.  Collett,  26  Bear.  125,  post, 

(»)  Crafton  v.  FHth,  20  L.  J.  Ch.  198.  p.  17. 

See  also  Att.-Gen.  y.  Blizard^  21  Beay.  {a)  Att.-Gen.  y.  Power,  1  Ball  &  B.  145. 

233.  (b)  Be  Tunno,  Baikes  y.  Baikes,  W.  N. 

(0  tosoombe  y.  Wtntringham,  13  Beay.  1886,  154. 

87 ;  Bseve  y.  Att.-Gen.,  3  Hare,  191,  {e)  Browne  y.  King,  17  L.  B.  Ir.  448. 

(u)  Thompson   y.    Thompson,    1    GoU.  Wnere  the  charitable  purpose  is  suffl- 

395.    With  regard  to  gifts  to  a  limited  ciently  general,  poverty  in  the  recipients 

dasB  of  persona,  see  Att.-Gen.  v.  Lawes,  is  not  a  necessary  demei^t.  Bee  post,  p.  1 1 . 

8Hare,atp.  41,whereShadweU,y.-C.,  {d)  Baker  v.   Sutton,    1  Keen,    224; 

said  that  a  bequest  was  not  the  less  Wilkinson  v.  Lindgreti,  L.  B.  5  Ch.  570. 

charitable  becaose  it  was  for  the  benefit  (e)  Mayor  of  London* s  Case,  Duke,  83, 

of  a  limited  dass  of  persons ;  that  it  was  111;  Att.  -  Gen.  v.  Kell,  2  Beav.  675 ;  Har- 

not  the  number  of^  the  objects  which  bin  v.  Masterman,  L.  B.  12  Eq.  559 ; 

made  the  difference  between  a  public  Be  Aleh%n*s  Trusts,  L.  B.  14  Eq.  230 ; 

and  private  charity ;  that  it  was  not  the  Thomas  v.  Howell,  L.  B.  18  Eq.  198  ;  Be 

lessa.charity  because  it  was  confined  to  Ovey,  Broadbent  v.  Barrow,  29  Ch.  D. 

those  memliers  of  a  particular  class  of  560  ; .  Biseoe  v.  Jackson,  35  Ch.  D.  460. 

persons  who  were   subject   to   certain  (/)  Clark  y.  Taylor,  1  Dr.  642  ;  Har* 

grievances,  and  not  to  the  class  at  large.  bin  v.  Masterman,  L.  B.  12  Eq.  559. 

(ar)  Be  Whit€*s  Trusts^  33  Ch.  D.  449. 
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for  children  of  persons  of  a  particular  class,  as  railway  servants  (f/), 
policemen  (A),  or  clergy  (i),  homes  of  various' kinds  (fc),  and  charity 
organization  societies  (/),  or  to  officials  of  such  institutions  for  the 
benefit  of  the  institutions  (m),  as  the  master  and  governors  or 
treasurer  of  a  hospital  (w),  orphan  asylum,  or  other  charitable 
institution  (o),  are  charitable.  So,  also,  is  a  gift  for  endowing  or 
erecting  a  hospital  (p),  establishing  an  asylum  (g),  or  a  soup  kitchen 
or  cottage  hospital  (so  long  as  it  does  not  infringe  the  mortmain 
provisions)  (r). 

Friendly  societies,  at  least  where  poverty  is  an  ingredient  in  the 
qualification  required  for  receipt  of  the  benefits  of  them,  are 
charitable  institutions  (s). 

Gifts  to  "  poor  relations  "  (^),  poor  kinsmen  and  kinswomen  (w), 
the  lineal  descendants  of  the  testator's  uncle  "  as  they  may  sever- 
ally stand  in  need "  (^),  or  relations  "  if  they  shall  come  to 
want "  (y),  have  been  held  to  be  charitable. 

A  gift  to  poor  relations  is  not,  however,  necessarily  charitable,  as 
where  there  is  an  intention  to  give  an  immediate  legacy  to  parti- 
cular relations,  even  though  the  individuals  to  take  may  be  left 
to  the  selection  of  the  executors. 

In  such  a  case  only  relations  coming  within  the  Statute  of 
Distributions  will  take,  and  the  legacy  is  not  charitable  (a). 

In  Maho)i  v.  Samge  {a)  a  bequest  to  "  poor  relations,  and  such 


{g)  Hall  V.  Berhy  Sanitary  Authority, 
16  Q.  B.  D.  163. 

(h)  JRe  Ihuylat,  Obert  ▼.  Barrow,  36 
Ch.  D.  472. 

(i)  Re  Clergy  Society,  2  E.  &  J.  615. 

(At)  MolU  V.  Miller,  27  Oh.  D.  71 ; 
German  v.  Chapman,  7  Ch.  D.  271.  See 
further,  post,  pp.  16,  16. 

(C\  Be  Ovey,  Broadbent  v.  Barrow, 
29  Ch.  D.  660. 

(m)  See  per  Lord  St.  Leonards  in 
Incorporated  Society  y.  Biehards,  1  Dr.  & 
War.  at  p.  294  ;  per  Lord  Hatherley  in 
Att.'Gen,  ▼.  Sidney  Sussex  CoUege,  L.  B. 
4  Ch.  at  p.  730 ;  as  to  a  gift  to  a  charitable 
corporation  for  its  general  paiposes,  Be 
Douglas,  Obert  v.  Barrow,  36  Ch.  D.  472. 

(m)  Mayor  of  London's  Case,  Duke,  83, 
111;  Thomas  y.  EoweU,  L.  B.  18  Eq. 
198. 

(o)  Beaumont  y.  OUveira,  L.  B.  4  Ch. 
309. 

(p)  Pelham  y.  Anderson,  2  Eden,  296; 
AtU'Qen,  y.  KeU,  2  Beay.  676 ;  Att,* 
Gen.  y.  Gaseoigne,  2  My.  &  K.  647. 

(q)  Henshaw  y.  Atkinson,  3  Madd. 
306. 

(r)  Biseoe  y.  Jackson,  86  Ch.  D.  460. 
See  post.  Part  II.  of  this  Book,  as  to 
how  far  such  gifts  were  formerly  affected 
by  9  Geo.  II.  c.  36,  and  are  now  affected 


by  Part  II.  of  the  Mortmain  and  Charit, 
Uses  Act,  188S. 

(s)  Spillery,  Maude,  82  Ch.  D.  168,  n. ; 
Pease  Y,  Fattinson,  32  Ch.  D.  164;  contra, 
Be  Clark's  Trusts,  1  Ch.  D.  497.  See  Anon., 
3  Atk.  277. 

(0  White  Y,  White,  7  Ves.  422;  Isaac 
y.  De  Friez,  17  Ves.  373,  n. ;  Att.-Gen.  y, 
Duke  of  Northumberland,  7  Ch.  D.  746. 

(u)  Att.'Gen,  y.  Price,  17  Ves.  371. 
See  also  Goffy.  Webb,  Toth.  92 ;  Gower 
y.  Mainwaring,  2  Ves.  Sen.  87  ;  Goodinge 
y.  Goodinge,  1  Ves.  Sen.  231 ;  Edge  y. 
Salisbury,  Amb.  70. 

(x)  Gillam  y.  Taylor,  L.  B.  16  Eq. 
681 ;  but  see  Liley  y.  Hey,  1  Hare,  680 ; 
cf.  Att.-Gen.  y.  Sidney  Sussex  College, 
L.  B.  4  Ch.  722. 

(y)  Bemal  y.  Bemal,  3  My.  &  C.  669 ; 
Browne  y.  Whalley,  W.  N.  1866,  386. 
See  also  Att.^Gen,  y.  Sidney  Sussex 
College,  34  Beay.  664  ;  ibid,  L.  B.  4  Ch. 
722. 

(«)  Green  y.  Howard,  1  Bro.  C.  C.  81; 
Edge  y.  Salisbury,  Amb.  70 ;  Brunsden  y. 
Woolredge,  Amb.  607 ;  Widmore  y.  Wood- 
roffe,  Amb.  636 ;  Goodinge  y.  Goodinge,  1 
Ves.  Sen.  231 ;  Gower  y.  Mainwaring,  2 
Ves.  Sen.  87,  110.  See  also  Gillam  y. 
Taylor,  L.  B.  16  Eq.  681. 

(a)  I  Sch.  &  L.  111. 
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other  objects  of  charity  '^  as  the  testator  should  mention,  was  held 
to  be  charitable. 

"Where,  however,  there  is  a  perpetual  trust  in  favour  of  poor  Perpetual 
relations  it  is  charitable,  and  the  persons  to  take  cannot  be  confined 
to  those  coming  within  the  Statute  of  Distributions  (S). 

Where  the  gift  is  for  the  "poorest"  of  the  testator's  relations  or  "Pooiest." 
kindred,  it  can  only  be  charitable  if  upon  the  construction  of  the 
will  it  appears  to  be  intended  only  for  persons  actually  poor ;  that 
is  to  say,  "  poorest "  must  be  construed  to  mean  "  very  poor."  If 
it  were  not  intended  only  for  persons  actually  poor,  but  might 
include  the  least  wealthy  of  a  wealthy  class,  it  would  not  be  charit- 
able (c).  For  if  wealthy  persons  are  to  take  the  benefit  of  a  gift  of 
this  kind  it  is  not  charitable. 

Advancement  of  Learning. 

Gifts  for  schools  of  learning  (d)  are  within  the  express  language  Adyanoement 
of  the  Statute  of  Elizabeth,  and  gifts  for  the  advancement  of  ^^^^^^^fiT. 
learning  generally  are  charitable  within  its  intendment. 

Thus,  gifts  for  the  benefit  and  advancement  and  propagation  of 
learning  in  every  part  of  the  world  (^),  for  the  increase  of  know- 
ledge (/),  or  to  build  or  erect  a  school  or  free  granmiar  school  (^), 
or  a  school  for  boys,  with  preference  to  the  lineal  descendants  of  the 
testator's  grandfather  (A),  even  a  school  for  the  sons  of  gentie- 
men  (i),  or  to  support  a  school  (A-),  or  to  maintain  a  schoolmaster  (/)^ 
have  been  held  charitable. 

So  also  a  bequest  to  the  masters  and  fellows  of  a  college  (m),  Scholarships, 
a  bequest  for  the  foundation  of  a  scholarship  (»),  fellowship  (o),  or  P^««>  &c- 
lectureship  (/)),  for  founding  prizes   for    essays  (j),  or  for  the 

{h)  JFhiU  T.  White,  7  Yes.  423;  Isaac  1888,  poaL 

T.  J)e  Friez,  17  Ves.  373,  n. ;  Att,-Gen.  (A)  JBratmd  v.  Earl  of  Devon,  L.  R.  3 

V.  Friee,  ibid.  373.    See  Feek  v.  Peek,  17  Ch.  800. 

W.  B.  1069.  (0  Att.'Gen,  v.  Earl  of  Lonsdale,  1 

(e)  AiU'Qen,  y.  Ikike  of  Northumber-  Sim.  106. 

/tfjuf,  7  Ch.D.  746,  overruling  the  dictum  {k)  Ee    Sir   Eohert    TeeVs    School   at 

of  Wickeiis,  V.-C,  in  Gillam  v.  Taylor,  Tamworth,  L.  R.  3  Ch.  643;    and  see 

li.  B.  16  Eq.  681 ;  and  see  also  Isaac  v.  HarUhome  v.  Nieholsoft,  26  Beav.  68. 

JM  Fries,  Amb.  596;  Att.^Gen.  Y.Price,  (/)  Eynshawv.  Corporation  of  Morpeth, 

17Ve«.  371.  Duke,  69. 

(d)  Att.'Gen.  v.  Nash,  3  Bro.  C.  C.  {m)  Plate  v.  St.  JohnU  College,  Duke, 
587  :  Kirkbank  y.  Eudton,  7  Price,  212.  77,  111. 

(e)  Whicker  y.  Bume,  7  H.  L.  0.  124.  («)  Eex  v.  Neuman,  1  Lev.  284  ;  Ec 
See  also  Incorporated  Society  v.  Eiehards,  Marmaduke  Levitt,  1  Times  L.  B.  678. 

1  Dr.  &  W.  258.  (o)  Case  of  Jesus  College,  Duke,   78, 

(/)  President  of  United  States  y.  Drum-  111. 
wsond,  cited  7  H.  L.  0.  at  p.  166.  {p)  Att.-Gen.  v.  Margaret  and  Eegius 

(g)  Case  of  Eughy  School,  Dnke,  80 ;  Professors   at   Cambridge,    1    Vem.   66 ; 

Gibbons  y.  Mattyard,  Poph.  6.     But  as  Yates  r.  University  College,  L.  B.  7  H. 

to  bow  iar  sndi  ^ts  are  within  the  L.  438. 


MuutvauuMi  provisions,  see  note  (o)  to  sect.  (q)  Thompson  v.  Thompson,  1  Coll.  at 

4  of  the  Mortmain  and  Chant.  Uses  Act,      p.  398;   Farrer  v.  St.  Catherine's  Col' 
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education  of  relations  of  descendants  and  kindred  of  the  testator 
in  a  college  at  one  of  the  universities  (r),  have  been  held  to  be 
oharitable  within  the  intent  of  the  statute  (a). 

A  gift  to  Trinity  College,  Dublin,  for  the  promotion  of  know- 
ledge of  the  Irish  language  was  oharitable  (t). 


Keligious 
purposes. 

Repair  or 
ornament  of 
Gharch. 


Private 
chapel. 

Kcpair  of 
churchyard. 


Admnceinent  of  Religion. 

Gifts  for  the  advancement  of  religion  are  by  analogy  held  to  be 
within  the  Statute  of  Elizabeth'.  Thus,  bequests  for  the  good  («), 
for  the  reparation,  furniture,  or  ornaments  {x)  of  a  parish  church, 
or  for  building  and  endowing  a  church  (y),  or  for  keeping  in  repair 
a  chancel  (ss),  or  a  window  or  monument  in  a  church  (a),  or  any 
part  of  the  fabric  of  a  church,  are  charitable. 

Upon  tiie  same  principle,  a  bequest  for  providing  a  new  church 
clock  (J),  or  keeping  the  chimes  of  a  church  in  repair  ((?),  or  for 
keeping  up  an  organ  and  furnishing  a  stipend  to  the  organist  (rf), 
or  for  the  repair  of  a  parsonage  house  (c),  are  charitable. 

But  a  bequest  for  the  maintenance  and  repair  of  a  private  chapel 
is  not  charitable  (/). 

A  bequest  of  money  not  exceeding  500/.,  upon  trust  to  apply 
the  income  in  repairing  a  churchyard,  was  held  to  be  charitable,  as 
being  for  the  benefit  of  the  inhabitants  at  large,  and  to  come 
within  the  Church  Building  A.ci{g), 


Uge,  L.  R.  16  Eq.  19,  where  the  be- 
quest was  to  found  a  prize  for  an  essay 
on  primogeniture. 

(r)  Act,- Gen,  v.  Sidtiey  Sussex  Colleffe, 
34  Beay.  654 ;  ibid.,  L.  B.  4  Ch.  722. 
As  to  who  come  within  the  meaning  of 
a  giit  to  a  coUege  for  the  education  of 
the  donor's  kindred,  see  Spencer  v.  All 
SouU*  College,  Wilm.  at  p.  166,  where  it 
was  said  that  the  words  **  de  consanguini- 
tategenere  et  sanguine*^  were  as  general, 
comprehensiye,  and  indefinite  as  could 
be  found  in  l^e  Latin  language,  and 
took  in  all  persons  whatsoeyer  who  were 
of  the  same  blood  with  the  founder  to 
the  remotest  generation. 

(«)  Case  of  Chrisfs  College,  Cambri^e, 
1  W.  Bl.  90 ;  Att.-Gen,  v.  Cofnbe,  2  Ch. 
Ca.  18;  Porter's  Case,  1  Rep.  26  b; 
Alt,- Gen,  v.  JThoncood,  I  Ves.  Sen.  634; 
Braund  v.  £arl  of  Devon,  L.  R.  3  Ch. 
800. 

(0  Att,"Gen,  v.  Flood,  Hayes  &  J., 
App.  xxi.  Cf .  Broumjohn  v.  Gale,  W.  N. 
1869,  133. 

'    WingfieWs  Case,  Duke,  80. 
Att.-Gen.   v.  Super,   2  P.  Wms. 
126 ;  Att,'Gen,  v.  Vivian,  1  Russ.  226 ; 
£e  Estate  of  Church  of  Donington'On' 


Baine,  6  Jur.  N.  S.  290;  Alt,- Gen,  v. 
love,  23  Beay.  499 ;  :Re  Church  JEstate 
ChaHty,  L.  R.  6  Ch.  296 ;  Be  Palatine 
JEstate  CharUy,  39  Ch.  D.  64 ;  Att.-Gen. 
y.  Corporation  of  Dartmouth,  48  L.  T. 
N.  S.  933. 

(y)  Be  Parker,  4  H.  &  N.  666. 

(z)  Soare  y.  Osborne,  L.  R.  1  Eq.  686. 

\a)  Ibid, ;  Be  Bigley's  Trusts,  36  L.  J. 
Ch.  147. 

{b)  Be  Eendry,  Watson  v.  Blakeney, 
66  L.  T.  K.  S.  908;  Be  Church  EstaU 
CharUy,  L.  R.  6  Ch.  296. 

(e)  Ikirner  y.  Ogden,  1  Cox,  316. 

(a)  AtL-Gen.  y.  Oakover,  cited  1  Yes. 
Sen.  686..  Xiord  Hardwioke,  however, 
held  in  that  case  that  an  annuity  to 
choristers  of  a  parish  church  was  not 
charitable.  See  also  Durour  y.  Motteux, 
1  Yes.  Sen.  320;  Be  Palatine  Bstate 
Charity,  39  Ch.  D.  64. 

{e)  Alt,- Gen,  y.  Bishop  ^  CJtester,  1 
Bro.  C.  C.  444. 

(/)  Hoare  y.  Eoare,  66  L.  T.  N.  S., 
147. 

{jg)  43  Geo.  III.  c.  108.  See  note 
to  sect  8  of  the  Mortmain  and  Chant. 
Uses  Act,  1888,  post;  Be  Vaughan, 
Vaughan  y.  Thomas,  83  Ch.  D.  187. 
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But  a  bequest  for  building,  mamtaiiung,  or  keeping  in  repair  Buildinff  and 
the  vaults  or  tombs  of  the  testator  or  his  family,  not  being  within  ^^.^ 
a  ohuroh,  is  not  for  the  benefit  of  the  inhabitants  of  the  parish 
generally,  and  is  therefore  not  charitable  (A). 

And  a  trust  for  that  purpose  extending  beyond  the  limit  allowed 
by  the  rule  against  perpetuities  is  void  (t). 

But  there  is  nothing  to  render  suoh  a  bequest  invalid  if  a 
perpetual  trust  is  not  created  (k). 

A  bequest  of  this  kind,  not  being  oharitable,  is  not  within  the 
Church  Building  Act  (/). 

Bequests  to  a  minister  for  preaching  (m),  or  to  the  minister  for  IVoyiding 
the  time  being  (n),  for  a  priest  and  his  successors  as  an  addition  to  a^d^gmont- 
the  stipend  (o),  for  a  pension  for  a  perpetual  curate  (jt?),  for  un-  mgbeneficoB. 
beneficed  curates  (^),  for  the  incumbent  of  a  church  so  long  as  he 
shall  permit  the  sittings  to  be  occupied  free  (r),  or  to  a  minister 
and  his  successors  so  long  as  he  shall  teach  a  particular  doctrine  («), 
or  for  preaching    an  anniversary  sermon  (^),  or  to   establish  a 
bishopric  (f^),  are  charitable.     So,  also,  augmentations  by  eccle- 
Biastioal  persons  to  small  vicarages  and  curacies  (e^),  and  bequests 
to  Queen  Anne's  Bounty  (x). 


(A)  Itasiert  y.  Matters,  I  P.  Wms. 
422,  423,  n.  1;  Gravenor  v.  Mallum, 
Amb.  643;  Durour  v.  MoltmXj  1  Yes. 
Sen.  320 ;  Doe  y.  Pitcher,  3  M.  &  S.  407 ; 
and  Bee  Mitford  y.  Reynolde,  1  Ph.  185, 
198;  MeUiek  y.  President,  %e,  of  the 
Asylum,  Jac.  180;  Adnam  y.  Cole,  6 
Beay.  353 ;  Lloyd  y.  Lloyd,  2  Sim.  N.  S. 
256 ;  Willis  y.  Brown,  2  Jur.  987  ;  JOek- 
ard  y.  Hobson,  31  Beay.  244;  Fowler 
y.  Fowler,  83  Beay.  616 ;  Soars  y.  Os- 
borne, L.  B.  1  Eq.  6SS;  Se  Higley's 
Trusts,  36  L.  J.  Ch.  147  ;  FUIc  y.  Att,- 
Gen.,  L.  B.  4  Eq.  521 ;  Sunter  y.  BuUock, 
L.  B.  14  Eq.  45 ;  Dawson  y.  Small,  L.  B. 
18  Eq.  114 ;  J2«  Williams,  5  Ch.  D.  735  ; 
Be  B%rkett,  9  Ch.  D.  576 ;  Teap  Cheah 
Neo.  y.  Ong  Cheng  Nco,  L.  B.  6  P.  0. 
881. 

(t)  SeepM/,  p.  57. 

\k)  Lloyd  y.  Lloyd,  2  Sim.  K.  S.  255 ; 
Willis  y.  Brown,  2  Jur.  987 ;  Mitford  y. 
Beynolds,  1  Ph.  185  ;  MeUiek  y.  President, 
%e.  of  the  Asylum,  Jac.  180 ;  Adnam  y. 
Cole,  6  Beay.  353 ;  Trimmer  y.  Danhy,  25 
L.  J.  Oh.  424  ;  Mussett  y.  Bingle,  "W.  N. 
1876,  170. 

(0  43  Geo.  ni.  0.  108.  See  notes  to 
sect.  8  of  the  Mortmain  and  Charit. 
Uaes  Act,  1888,  post;  BeBigley^s  Trusts, 
36  L.  J.  Ch.  147 ;  Re  Vaughan,  Vaughan 
y.  Thomae,  33  Oh.  D.  187. 

(m)  Gthlnms   y.   Maltyard,  Poph.  6; 


Psmber  y.  Inhabitants  of  Knighton,  Duke, 
82 ;  Penstred  y.  Payer,  ibid,  ;  Be  Jlussey^s 
Charities,  7  Jur.  N.  S.  325.  See,  alao,  the 
obseryatlons  of  Sir  T.  Moore,  Duke,  131, 
132,  and  Durour  y,  Motteux,  1  Yes.  Sen. 
320. 

(n)  Att. -Gen,  y.  Sparkes,  Amb.  201. 
'  Thomber  y.  Wilson,  3  Drew*  245 ; 
y.  Dorrian,  Ir.  B.  11  C.  L.  292; 
Gibson  y.  Bepresentative  Church  Body,  9 
L.  B.  Ir.  1 ;  and  see  Att.-Gen.  y.  Cock, 
2  Yea.  Sen.  273. 

(p)  Att.-Gen.  y.  Parker,  1  Yes.  Sen. 
43.  The  question  whether  there  is  a 
perpetual  curacy  or  not  depends  on  three 
questions— (1)  whether  there  are  paro- 
chial rights  in  it ;  (2)  what  righ^  the 
inhabitants  haye  in  respect  of  it;  and 
(8)  what  are  the  rights  and  dues  of  the 
curate:  Att.-Geti,  y.  Brereton,  2  Yes. 
Sen.  at  pp.  426,  427. 

(q)  Pennington  y.  Buckley,  6  Hare,  453. 

(r)  Be  Bandell,  BandeU  y.  Dixon,  38 
Ch.D.  213. 

(s)  Att.-Gen.  y.  Molland,  1  You.  562. 
See  Milbank  y.  Lambert,  28  Beay.  206. 

(t)  Be  Parker's  Charity,  32  Beay.  654. 

(tt)  Att.-Gen.  y.  Bishcp  of  Chester,  1 
Bro.  C.  C.  444. 

(f>)  Att.-Gen.  y.  Brereton,  2  Yes.  Sen." 
426  ;  Milbank  y.  Lambert,  28  Beay.  206. 

(j;)  Widmore  y.  Woodroffe,  Amb.  636 ; 
Middleton  y.  Clitherow,  3  Yes.  Jun.  734. 
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Gifts  to 

individual 

preachers. 


Indiyiduals 
to  be  selected 
by  third 
person. 


VaUdity  of 
ffift  may 
depend  on 
whether  it  is 
to  individual 
or  not. 


Beligious 
institutions. 


Where,  however,  the  bequest  Is  not  intended  to  be  for  the  benefit 
of  the  person  for  the  time  being  holding  the  office  of  minister,  but 
is  merely  a  gift  to  the  particular  individual  then  occupying  the 
office,  it  is  not  charitable  (y).  A  gift  to  the  chaplain  of  a  private 
chapel  is  not  charitable  (s). 

This  may  be  the  case,  even  though  the  particular  individuals  to 
take  are  not  specified,  but  are  left  to  be  selected  by  another  person, 
and  notwithstanding  that  the  motive  of  the  gift  may  be  the  relief 
of  poverty. 

Thus,  a  bequest  to  sixty  pious  ejected  ministers  to  be  named  by 
another  person,  was  held  to  be  a  legacy  to  particidar  individuals, 
and  not  charitable  (a). 

Similarly,  in  Thomas  v.  Howell  {b)j  a  legacy  to  each  of  ten  poor 
clergymen  of  the  Church  of  Enghuad,  to  be  selected  by  a  specified 
person,  was  held  not  to  be  charitable. 

Where  the  gift  is  of  land  or  other  property  which,  under  the 
mortmain  provisions  (c),  cannot  be  given  to  charity,  the  validity  of 
the  gift  will  depend  on  the  question  whether  it  is  a  gift  to  the 
particular  individual  or  whether  it  is  annexed  to  the  office.  In  the 
former  case  it  will  be  good  (rf),  in  the  latter  bad  (e). 

Gifts  to  institutions  having  for  their  object  purposes  connected 
with  the  advancement  of  religion,  as  the  Church  Building  Society, 
the  Society  for  Promoting  Christian  Knowledge,  the  Church 
Missionary  Society  (/),  the  Additional  Curates'  Aid  Society,  the 
Society  for  the  Propagation  of  the  Gospel  in  Foreign  Parts,  the 
Church  Pastoral  Aid  Society  (g),  are  charitable. 

Similarly,  gifts  to  *^  charitable  institutions  and  purposes  within 
the  kingdom  of  England "  (A),  to  certain  religious  charitable 
institutions  by  name,  and  ''any  other  religious  institutions  or 
purposes''  as  the  trustees  might  think  proper  (t),  or  for  distribution. 


(y)  Doe  V.  Aldridge^  4  T.  B.  266.  See 
Donnellan  v.  O'NeiUy  Ir.  B.  5  Eq.  623  ; 
ThomberY,  WiUon,  3  Drew.  246 ;  Farrer 
Y.SL  Catherine* 8  College,  Cambridge,  L.  B. 
16  Eq.  19. 

(«)  mare  v.  Soare,  66  L.  T.  N.  S. 
147. 

(a)  Att.'Gen,  v.  Kughee,  2  Vem.  106, 
reversing  S.  C,  nom,  Att,'Oen,  v.  Box- 
ter,  1  Vem.  248.  See  Mogaridge  y. 
Thaektoell,  7  Yes.  at  p.  76,  wnere  this 
o&se  is  explained. 

(b)  L.  B.  18  Eq.  198 ;  cf.  Ziley  v.  JTiw, 
1  Hare,  680 ;  AtU-Oen,  v.  GUg,  Amb. 
684.  Legacies  payable  once  for  all 
are,  however,  often  charitable,  as  in  the 
case  of  gifts  for  poor  persons.  See  Ati,* 
Gen.  V.  Cotnber,  2  S.  &  S.  93 ;  Munell  v. 


Kellett,  3  Sm.  &  G.  264,  and  other  ( 
cited  ante,  p.  3, 

(c)  Mortmain  and  Gharit.  Uses  Act, 
1888,  s.  4,  and  notes,  poit. 

(d)  Doe  V.  Aldridge,  4  T.  B.  266  ;  and 
see  DonMllany,  O'Neill,  Ir.  B.  6  Eq. 
623. 

{e)  Thomber  v.  Wilson,  3  Drew.  246, 
See  also  Att.-Gen.  y.  Coek,  2  Yes.  Sen, 
273, 

(/)  jRe  Clergy  Society,  2  K.  &  J.  616. 

(g)  He  Maguire,  L.  B.  9  Eq.  632. 

(A)  JBaker  v.  Sutton,  1  Keen,  224. 

(i)  Wilkimon  v.  Lindgren,  L.  B.  6  Ch. 
670;  see  Townsend  v.  Carue,  3  Hare, 
267  ;  and  cf.  Dolan  y.  Macdermot,  L.  B. 
3Ch.  676,iw/,  p.  11. 
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as  by  a  oommimity  of  nuns,  among  the  poor  or  suffering  classes, 
have  been  held  good  as  charities  (k). 

So,  also,  a  bequest  to  a  voluntary  association,  as  an  association  Religiou« 
of  nuns,  sisters  of  mercy,  missionaries,  &c.,  united  for  the  purpose  ^"^'^  y- 
of  performing  charitable  functions,   as   teaching  the   poor   and 
nursing  the  sick,  is  charitable  (/). 

Gfifts  for  religious  purposes  are,  however,  only  charitable  where  C^ifte  for 
they  extend,  directly  or  indirectly,  to  the  instruction  or  benefit  of  JL^mb  not 

the  public.  charitable 

,  ...  wnere  puDlio 

Thus,  a  bequest  intended  for  the  benefit  of  the  individual  not  benefited 
members  of  a  religious  conmiunity  is  not  charitable  (m).  "^^^  ^^^ 

So,  also,  bequests  for  prayers  or  masses  for  the  soul  of  the  membenof 
testator  (w),  or  for  performing  religious  ceremonies  (o)  for  the  ©omm^inity' 
testator,  &o.,  are  not  charitable,  for  such  gifts  are  only  for  the  teetlto's^'^ 
benefit  or  solace  of  the  testator  or  his  family.  soul. 

Again,  a  gift  for  the  benefit  of   a  religious  community,  the  Gommani^ 
members  of  which  are  associated  for  the  sole  purpose  of  working  ^^^j^ 
out  their  own  salvation,  would  not  be  charitable  {p).  benefit  of  ite 

In  Cocks  V.  Mannei's  (g),  a  residue  consisting  of  pure  and  impure  ^f  "' 
personalty  was  left  between  two  religious  institutions.  One  of  Manners. 
them  was  a  Dominican  convent  where  Eoman  Catholic  women 
lived  together  by  mutual  agreement  for  the  purpose  of  sanctifying 
their  own  souls.  The  other  was  a  conmiunity  of  Sisters  of  Charity 
of  St.  Paul,  also  a  voluntary  association,  whose  primary  object  was 
personal  sanctification,  but  who,  as  a  means  thereto,  employed 
themselves  in  works  of  charity,  such  as  teaching  the  poor  and 
nursing  the  sick.  The  testator  directed  the  payments  to  be  made 
to  the  superior  for  the  time  being  of  each  institution.  Wickens, 
V.-C,  held,  first,  that  the  community  of  the  Sisters  of  St.  Paul  wbjs 
a  charitable  institution,  and  that  the  bequest  to  them  was  good  as 
to  the  pure  personalty  only:  secondly,  that  the  bequest  to  the 
Dominican  convent  was  not  charitable,  and  that,  as  it  was  not  void 
on  the  groimd  of  perpetuity,  it  was  good  both  as  to  pure  and 
impure  personalty, 

(k)  See  Diihn  y.  Seilly,  Ir.  B.  10  Eq.  L.  R.  166,  where  the  gift  was  void  for 

152;  Carberyy.  CoXy  3  ir.  Gh.  B.  231;  uncertainty. 

Na»h  V.  MorUy,  6  Beav.  177  ;  Townsend  («)   West  v.  ShuttUworth,  2  My.  &  K. 

V.  Caru8,  3  Hare,  257 ;  Wahh  y.  Glad'  684  ;   Seath  y.  Chapman,  2  Drew.  417  ; 

ttoney  1  Ph.  290.  Re  BlundelVe  Trusts,  30  Beay.  360  ;   see 

(I)  Cocks  y.  Manners,  L.  B.   12  Eq.  post,  p.  23.    Such  gifts  are  also  super- 

at  p.  584 ;  Mdhmy  y.  Jhtggan,  11  L.  B.  stitious :  ibid. 

It.  260.  (o)  Yeap  Cheah  Neo  y.  Ong  Cheng  Neo, 

(m)  Stewart  y.  Green,  Ir.  B.  5  Eq.  L.  K.  6  P.  C.  at  p.  396. 

470;  Se  LeJanyU  Estate,  9  L.  B.  Ir.  {p)  Coeks  y.  Manners,  L.  B.  12  Eq. 

22$;  Marrowy,  M^Conville,  II  Jj.B..  It.  574.    See    Stewart    y.    Green,    supra; 

236;  Ite  Wilkinson* s  Trusts,  19  L.B.  If.  Morrow  v.  M'Conville,  supra;   and  He 

531 ;  Bradshaw  y.  Jaekman,  21  L.  B.  Ir.  Wilkinson* s  Trusts,  supra. 

12.    See  also  Sogan  y.  Byme,  13  Ir.  0.  {q)  Supra, 


10  CHARITABLE  USES.                                    [CHAP.  1. 

for  In  a  recent  case,  an  opinion  was  expressed  that  let  gift  to  a  society, 

to  the  object  of  which  was  the  suppression  of  cruelty  to  animals  by 

'  ^y  means  of  private  prayer  on  the  part  of  the  individual  members, 


omei 
prayer. 

would  not  be  charitable  (r). 
General  Bequests  for  general  religious  purposes,  as  the  advancement  of 

re^oTifl  pur-  Ohrig^^jiity  among  infidels  (s),  for  tiie  distribution  of  bibles  and 
other  religious  books (^),  to  be  employed  "in  the  service  of  my 
Lord  and  Master  "  (u),  for  maintaining  the  worship  of  God  (a?),  or 
for  the  spread  of  the  Gospel  (y),  are  good  charitable  gifts. 

A  bequest  to  trustees  "upon  trust  to  pay,  divide,  or  dispose 

thereof  unto  or  for  the  benefit  or  advancement  of  such  societies, 

subscriptions,  or  purposes,  having  regard  to  the  gloiy  of  Gt)d  in  the 

spiritual  welfare  of  his  creatures,  sa  they  shall  in  their  discretion 

see  fit,"  was  held  to  be  a  gift  for  religious  purposes  and  was  so 

restricted  (2). 

Diaaenters,  It  makes  no  difference  that  the  gift  is  for  the  advancement  of 

CaSoSca,       religious  doctrines  difEering  from  those  of  the  Established  Church, 

Jews,  &o.        go  long  as  they  are  not  subversive  of  all  religion  and  morality  (a). 

Thus,  trusts  for  maintaining  dissenting  (6),  or  Soman  Catholic  (c) 

chapels  are   charitable.    So,  also,  a  gift  to  promote  the  Roman 

Catholic  religion  ((f),  "  for  the  use  of  Boman  Catholic  priests  in  and 

near  London  "  (^),  or  as  an  addition  to  the  stipend  of  the  priest  of 

a  Eoman  Catholic  chapel  (/).     But  a  bequest  to  Roman  Catholic 

bishops  and  their  successors,  there  being  no  such  persons  known  to 

the  law,  was  held  void  (ff). 

The  same  is  the  case  with  gifts  for  the  benefit  of  Unitarians  (A), 
Jews(t),  Baptists  (A),  Presbyterians  (/),  Irvingites  (m),  Metho- 
dists (n),  and  other  dissenting  bodies  (o). 

(r)  lie  Joy,  Furdoffv,  Johnson,  60L.T.  (c)  De  WimU  v.  De  Windt,  23  L.  J. 

N.  S.  176.  Ch.  776. 

(«)  Ait.' Gen,  v.  City  of  London,  1  Ves.  (d)  West  v.  ShuttUworih,  2  My.  &  K. 

Jun.  243.  684. 

(0  Att,"Gm,  V.  Stepney,  10  Vee.  22  ;  (e)  Att.-Oen.  v.  Gladstone,  18  Sim.  7. 

Thornton  v.  Howe,  81  Beav.  14.  (/)  Thomber  v.  Wihon,  3  Drew.  246; 

(u)  Powerseourt  v.  Powerseourt,  1  Moll.  and  see  Att,-Gen,  v.  Cock,  2  Yes.  Sen.  273. 

616  ;  and  see  Felan  v.  Mussell,  4  Ir.  Ke[.  (^)  Att.-Gen.  v.  P^wer,  1  Ball  &  B. 

R.  701.  146. 

{x)  Att.'Gen.  v.  Pearson,  3  Mer.  363,  (A)  Re  Samett,   29   L.  J.   Ch.   871 ; 

409,  Shrewsbury  v.  Hornby,    6  Hare,   406 ; 

(y)  Be  Lea,  Lea  v,  Cooke,  34  Ch.  D.  Shore  v.  JFUson,  9  CI.  &  F.  365. 

628.  (»)  Ha   Costa  v.  He   Paz,    2  Swanst, 

(z)  Toumsend  v.  Carus,  3  Hare,  267.  487,  n.  ;  Straus  v.  Goldsmid,  8  Sim.  614. 

(a)  Per  Romilly,  M.  R.,  in  Thornton  {k)  Att.-Gen.  v.  Cock,  2  Vee.  Sen.  273. 

V.  Howe,  31  Beav.  at  pp.  19,  20.  (/)  Lloyd  v.  Spillet,  2  Atk.  148. 

{b)  Att.-Gen  v.  Pearson,  3  Mer.  353 ;  (m)  Att.-Gen  v.  Lawes,  8  Hare,  32. 

Att.-Gen,  v.  Fowler,  16  Ves.  at  p.  88 ;  («)  Dawson  v.  Small,  L.  R.  18  Eq. 

Att.-Gen.    v.    Wansay,   ibid.    231,    and  114. 

other  cases  cited  post,2.  21.    And  see  (o)  Att.-Gen.  v.  Hiehnan,  2  £q.  Ca. 

Bunting  v.  Saryent,  13  Ch.  D.  330.  Ab.  193,  pi.  14  ;  TTaller  v.  Childs,  Amb. 

624. 
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A  bequest  for  distributing  the  works  of  Joanna  Southcote  was 
held  charitable  (p).  But  a  legacy  for  the  best  essay  on  the  suffi- 
oiency  of  Natural  Theology  treated  as  a  science,  was  held  void  as 
gubyersiye  of  Ohristianity  (q). 

Gefieral  Public  Purposes. 

Gifts  for  public  and  general  purposes,  although  beneficial  to  the  GiftH  for 
rich  as  well  as  the  poor,  are  held  to  be  charitable  within  the  intent  ^^*^^. 
of  the  Statute  of  Elizabeth.    It  is  not  material  that  the  particular  poses. 
public  or  general  purpose  is  not  expressed  in  the  statute,  all  other 
legal  public  or  general  purposes  being  within  its  purview  (r). 

So  a  bequest  ^^  for  the  discharge  of  the  tax  of  the  Commonalty  Discharging 
of  O.,  to  King  Henry  Vil.,  and  his  successors,  henceforth  to  be  **^®*' 
granted,"  was  charitable  («). 

A  bequest  "  to  the  Queen's  Chancellor  of  the  Exchequer  for  the  General 
time  being,  and  to  be  by  him  appropriated  to  the  benefit  and  ^^^m! 
adrantage  of  my  beloved  ooimtry  Great  Britain,"  was  held  a  good 
charitable  bequest  {f). 

And  the  same  would  be  the  case  with  a  gift  towards  payment  of  Kationaldebt. 
the  national  debt  (u). 

In  Milord  v.  Reynolds  (^),  a  gift  by  a  testator  of  the  remainder  Gift  for 
of  his  property  to  the  Government  of  Bengal,  to  be  appKed  "to  ^^^^"^^ 
charitable,  beneficial,  and  public  works,  at  and  in  the  city  of  Dacca 
in  Bengal,"  for  the  exclusive  benefit  of  the  native  inhabitants  in 
such  manner  as  they  and  the  government  might  regard  as  most 
conducive  to  that  end,  was  held  to  be  a  good  charitable  bequest. 

GKfts  for  the  benefit  of  a  parish  generally,  or  the  inhabitants  of  Gift  for 
a  particular  place  (y),  for  such  charities  and  other  public  purposes  as  ^^^ 
lawfully  might  be  in  a  particular  parish  (2),  or  for  the  use  or  town. 
benefit  of  a  borough  town,  or  the  inhabitants  thereof,  or  of  the 


{p)  Thornton  y.  Howe,  31  Beav.   14.  3  Mer.  684 ;    Truatm   of  Britiih  Mu- 

See  also  Pare  y.  Ciegg,  29  Beay.  689»  eeumy.TFTiife,  2  S.  &  S.594,  696;  Ashton 

and   JSuueil  y.  Jaekeon,   10   Hare,    at  y.  lord  Langdale,  4  De  G.  &  Sm.  402. 

p.  215,  with  regard  to  the  sooialifltic  doo*  {x)  1  Fh.  185. 

trines  of  Robert  Owen.  {jfy  West  y.  Knight,  1  Gh.  Oa.  134  ; 

[q)  Brigge  y.  Hturtley^  19  L.  J.  Ch.  Champion  y.  Smith,  Poke,   81 ;    Att.^ 

416.    See,  howeyer,  Farrer  y.  St.  Catha*  Gen.  y.  Broum,  1  Swanst.  265  ;   Att.- 

rin^a  CoUege,  Cambridge,  L.  R.  16  £q.  Gen.  y, Mayor  of  Dublin,  1  Bli.  N.S.812; 

19,  a2id'2:i<MN|M0M  y.  Thompeon^  1  Coll.  Att.-Gen.  y.  Earl  of  Lonadale,\  Sim.  105; 

at  p.  897.  Magor  of  Wrexham  y.  Tamplin,  21  W.  R. 

(r)  AU.'Oen.  y.  Jffeelie,  2  S.  &  S.  at  768 ;  Bogera  y.  ITiomae,  2  Keen,  8. 

p.  76.    SeealaojMt^,  p.  366,  n.  {e).  {z)  Dolan  y.  Maedermot,  L.  R.  3  Ch. 

(a)  AU.'Gen,    y.  Buahbg,    24    Beay.  676 ;  of.  Wilkinaon  y.  Zindgren,  L.  R.  5 

299.  Ch.  570 ;  and  disting^uish  Moriee  y.  Biahop 

it)  J^htimgakY.GoMUoum,2Fh.69i.  of  Durham,  10  Yos.  622;    JFUliama  y. 

(at)  See  ITkoliitMaon  y.  Woodford,  4  Yes.  Kerahaw,  6  CI.  &  F.  Ill,  and  other  cases 

235,  298,  310;   Neudand  T.  Ati.-Om.,  tntedpoat,  pp.  86,  37. 
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Grant  of 
pasture  for 
inhabitants. 


Goodman  v. 
Jfa^or  of  Salt' 
ath. 


WUson  V. 


Jte  Christ* 
church  Inch- 
8ure  Act, 


institutions  of  the  said  boroi^h  (a),  are  charitable.  And  any  trust 
of  property,  from  whatever  source  derived,  whether  from  the  gift  of 
the  legislatua^e  or  the  sovereign,  or  from  private  gift,  and  however 
the  trust  became  imposed,  in  favour  of  a  parish  or  a  town,  or  the 
inhabitants  thereof,  or  a  particular  class  of  such  inhabitants,  is  a 
charitable  trust  (ft). 

Thus,  an  ancient  grant  of  land  for  the  pasture,  during  three 
months  of  the  year,  of  the  cows  of  "  as  many  of  the  inhabitants  " 
of  a  certain  village  "as  were  able  to  buy  three  cows,"  and  during 
seven  months  of  the  rest  of  the  year  "  to  be  in  conmion  for  all  the 
inhabitants  "  was  held  a  charity  (c). 

In  Goodman  v.  Jfoyor  of  SaUash  (rf),  it  was  proved  that  a  pre- 
scriptive right  to  a  several  oyster  fishery  in  a  tidal  river  had  been 
exercised  from  time  immemorial  by  a  borough  corporation,  without 
any  qualification  except  that  during  a  certain  period  of  the  year  the 
free  inhabitants  of  ancient  tenements  in  the  borough  had  from 
time  immemorial  exercised  the  privilege  of  dredging  for  oysters. 
Upon  this,  it  was  presimied  by  the  Court  that  the  original  grant  to 
the  corporation  was  subject  to  a  trust  in  favour  of  the  free  in- 
habitants in  accordance  with  the  usage,  and  the  trust  so  created 
was  held  a  charitable  trust. 

In  another  case  (^),  the  copyhold  tenants  of  a  manor,  in  con- 
sideration of  their  undertaking  to  keep  a  sea-dyke  in  repair,  had 
had  granted  to  them  by  Queen  Elizabeth,  as  lady  of  the  manor,  the 
woods  growing  in  a  certain  wood  for  the  reparation  of  a  portion 
of  the  dyke.  The  wood  had  been  afterwards  cut  down  and  the 
proceeds  invested  by  the  tenants.  The  sea  having  receded,  there 
was  no  longer  any  need  to  repair  the  sea-wall.  It  was  held  that 
the  grant  of  the  woods  was  a  gift  for  charitable  purposes. 

So,  also,  where  Inclosure  Commissioners  had  allotted  a  portion  of 
waste  to  the  lord  of  the  manor  in  trust  for  the  occupiers  for  the 
time  being  of  certain  cottages  for  a  turf  common,  and  a  railway 


(a)  Mayor  qf  Wrexluun  v.  Tamplin,  21 
W.  R.  768  ;  Att,-Gen,  v.  Mayor  of 
Darttnouth,  48  L.  T.  N.  S.  933. 

(*)  Att.'Gen,  v.  Seelis,  2  8.  &  S.  at 
p.  76;  Att.'Gen.  v.  Lord  Eotham,  T.  & 
K.  209 ;  Att.'Gen.  v.  Mayor  of  Carlisle,  2 
Sim.  437 ;  Att.-Gm,  v.  Webster^  L.  R. 
20  Eq.  483 ;  Goodman  v.  Maytyr  ofSaltath^ 
7  App.  Cas.  at  p.  642;  £e  St.  Alphage, 
London  Wall,  Parish  Estates,  69 L.T.N.  S. 
614 ;  BeSt.^ride's,  Fleet  Street,  86  Oh.  D. 
147,  n. ;  He  St,  Botolph  Without  Bishops- 
gate  Parish  Estates,  36  Gh.  D.  142 ;  Be 
St,  Stephen,  Coleman  Street,  89  Ch,  D. 
492 ;  Be  Parish  of  St.  Nicholas,  Aeons^ 
'Bmes,  6  Haroh,  1889;  contra,  Att.-Gen, 


V.  Hewer,  2  Vem.  387. 

{e)  Wright  v.  Robert,  9  Mod.  64; 
Att.'Gen,  v.  Corporation  ofCashel,  3  Dr. 
&  W.  294. 

(d)  7  App.  Cas.  633;  and  see  Prestney 
V.  Mavor  (^Colchester,  21  Ch.  D.  at  p.  1 19, 
and  the  Scotch  cases  of  Dyee  y.  Hay,  1 
Haoq.  306,  and  Sanderson  v.  Lees,  22 
Sess.  Cas.  2nd  Ser.  24  ;  Stanley  v.  Mayor 
of  Norwich,  3  Times  L.  R.  606;  Be 
Norwich  Town  Close  Estate  Charity,  40 
Ch.  D.  298. 

(e)  Wilson  v.  Barnes,  88  Ch.  D.  607. 
See  Att.'Gen,  v.  Mayor  of  Galway,  1 
MoU.  96;  Att.'Gen.  v.  Mayor,  ^e,  of 
Carlisle,  2  Sim.  437. 
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company  had  purchased  a  portion  of  the  land,  it  was  held  that  the 
lord  of  the  manor  was  entitled  to  so  much  of  the  purchase-money 
as  represented  the  value  of  the  soil,  and  that  the  remainder  was 
subject  to  a  charitable  trust  for  the  benefit  of  the  occupiers  of  ^;he 
cottages  (/). 

In  Preatney  v.  Mayor ^  8fc.  of  Colchester  (g),  it  seems  to  have  been  PreitMyy, 
considered  that  property  held  by  the  corporation  on  trust  for  the  coUhnUr',  ^^ 
freemen  of  the  borough  was  not  subject  to  a  charitable  trust ;  but 
this  dedsion  seems  somewhat  inconsistent  with  the  cases  previously 
cited  (A). 

There  have  been  some  cases,  called  by  Jessel,  M.  B.  (t),  anoma-  Advowson. 
lous  cases,  in  which  it  appears  to  have  been  considered  that  an 
advowson  cannot  be  held  upon  a  charitable  trust,  even  when  the 
trust  is  for  the  benefit  of  the  parish  or  parishioners  for  ever  (i). 

On  the  other  hand,  there  are  old  cases  in  which  a  trust  of  an 
advowson  for  the  use  or  benefit  of  a  parish  has  been  held  to  be 
charitable  (/). 

In  this  conflict  of  authorities  it  has  recently  been  decided  that 
an  advowson  vested  in  trustees  for  the  benefit  of  the  parish,  the 
vicar  being  always  chosen  by  the  parishioners,  is  charity  pro- 
perty (m). 

Gifts  in  aid  of  the  rates  are  charitable.     Thus,  funds  derived  Gifts  in  aid  of 
from  the  gift  of  the  Crown  or  of  the  legislature,  or  from  private  '**^' 
gifts,  for  paving,  lighting,  cleaning,  and  improving  a  town  are 
within  the  equity  of  the  Statute  of  Elizabeth,  and  are  charit- 
able (n). 

Gifts  to  bring  spring  water  for  the  inhabitants  of  a  town  (o),  to 
build  a  sessions  house  or  house  of  correction  (jo),  for  the  repair  of 
highways  {q)y  or  bridges  (r),  or  for  repairing  the  church  and 

(/)  Re  ChrUUhureh  Inchture  Act,  38  {m)Be  St.  SUphen^   Coleman  St,,   89 

Ch.  I).  620.  Gh.  D.  492.    Aa  to  ci  vioara^  house 

(^)  21  Gh.  D.  atp.  119.  held  upon  trust   for   the   panshioners 

-    {h)  See  Goodman  v.  Mayor  of  Saltash,  there  could,  of  oourse,  be  no  question : 

and  JRe  Norunch  Toum  Close  Estate  Charity,  ibid,  at  p.  505. 
tupra.  (»)  Per  Leaoh,  V.-O.,  in  Att,-Gen.  t. 

(i)  Att.'Gen.  y.  Webtter,  L.  B.  20  Eq.  Seelis,  2  S.  &  S.  at  p.  77 ;  and  see  Sowse 

491.  y.  Chapman,  4  Yes.  542;    Att.-Gen  y. 

Att,-Gen,  y.  Parker,  1  Yes.  Sen.  Corporation  of  Limerioh,'ReaX,  b^Z  \  S.C, 

4Z';' Att.'Gen.  t.  Foreter,  10  Yes.  385;  on  appeal,   nom.   Gort  y.  Att.-Gen.,  6 

Att.'Gen.  y.  Sutter,  2  Russ.  101,  n. ;  Dow,  136  ;  Goodman  r.  Mayor  of  Saltash, 

Att.'Gen.    y.    Neweombe,    14    Yes.    1;  7  App.  Gas.  633,  642. 
Feanm  y.  Webb,  ibid.  13.    And  see  ^^/.«  (o)  Jones  y.  Williams,  Amb.  651. 

Gen.  y.  Webster,  supra.  (p)  Duke,  109,  136.   See  Att.-Gen.  y. 

(0  Att.'Gen.  y.   Scott,   1  Yes.    Sen.  Eeelie,  2  S.  &  S.  atp.  76. 
413;  Foley  y.  Att.'Gen,,  2  Bro.  P.  G.  {q)  EUham  Parish  y.  Warreyn,  Duke, 

368  ;  Att.'Gen,  y.  Bishop jrf  Litchfield,  67  ;  Collison's  Case,  Hob.  136. 
6  Yes.  826 ;  Att.-Gen.  y.  Ward,  7  L.  J.  (r)  Forbesy.  Forbes,  18  Beay.  652 ;  and 

O.  S.  Gh.  114,  where  it  was  held  that  see  Att.-Gen.  y.  Corporation  of  Shretcs- 

an  adyowBon  might  be  giyen  to  a  charit-  bury,  6  Beay.  220. 
able  use. 


atp.  4 
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Poor  rate. 


Workhouse. 


Source  from 
which  funds 
derived 
immaterial. 


Funds  derived 
from  rates 
and  tolls. 


oondtiits  of  the  town,  the  relief  of  the  poor  and  maintenance  of 
fortifications  («),  or  for  furnishing  a  lifeboat  (^),  are  charitable. 

So  a  gift  to  churchwardens  in  aid  of  the  poor  rate  {u\  or  to  a 
corporation  to  enable  it  to  perform  its  statutory  obligation  of  pro- 
viding relief  for  the  poor  (r),  is  charitable. 

"Where  part  of  a  common  was  granted  to  a  vestry  for  a  work- 
house and  cemetery,  and  another  part  for  the  benefit  of  the  poor  of 
the  parish,  it  was  held  that  the  grant  was  charitable  (x). 

In  one  case  (t/)  a  conveyance  of  land  to  the  overseers  of  the  poor 
and  churchwardens,  to  be  used  as  a  poor-house,  was  held  not  to  be 
within  9  Geo.  IE.  c.  36  (s),  on  the  ground  that  it  was  not  a  con- 
veyance to  charitable  uses.  But  this  is  inconsistent  with  the  cases 
previously  cited  (at),  and  has  recently  been  expressly  dissented 
from  (6). 

Sir  John  Leach  was  of  opinion  that  it  was  the  source  from  which 
funds  were  derived,  and  not  the  purposes  to  which  they  were 
dedicated,  which  constituted  them  charitable ;  and  that  although 
funds  derived  from  the  gift  of  the  Crown,  or  the  gift  of  the  legis- 
lature for  general  public  purposes,  would  be  charitable,  rates  levied 
under  Act  of  Parliament  for  such  purposes,  being  in  no  sense  derived 
from  bounty  or  charity  in  the  most  extensive  sense  of  the  word, 
would  not  be  charitable  (c). 

This  view  is,  however,  opposed  to  the  current  of  authorities; 
and  it  must  be  considered  that  in  deteimining  whether  a  fund  is 
charitable  the  source  from  which  it  was  derived  is  not  to  be 
regarded,  but  merely  the  purposes  to  which  it  is  applied  (rf). 

Funds,  therefore,  applicable  to  general  public  purposes,  even 
though  derived  from  taxation,  are  charitable  {e). 

Thus,  "an  imposition  granted  upon  commodities  imported  or 
transported,  to  be  employed  upon  repair  of  ports  or  havens  where 
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[a)  Ait. 'Gen.  t.  Mayor  of  Dartmouth, 

L.  T.  N.  S.  933. 

U)  Johnston  v.  Stoann,  3  Madd.  467 ; 
He  Richardwn's  Will,  68  L,  T.  N.  S.  45. 

(m)  Doe  y.  HowelU,  2  B.  &  Ad.  744. 

\v)  Luekrafi  v.  Fridham,  6  Oh.  D.  205. 

{x)  Att.-Gen.  t.  Slizard,  21  Beav. 
233.  See  also  Att.-Gen.  v.  Heelis,  2  S.  & 
S.  67;  Att.-Gen^  ▼.  Corporation  of  Der- 
iciek'Upon- Tweed,  Taml.  239  ;  Webster  y^ 
Southey,  86  Gh.  D.  9 ;  Ee  St.  Botolph 
Without  Biehopegate  Farieh  Estates,  36 
Ch.  D.  142. 

^)  Bumaby  y.  Barshy,  4  H.  &  K. 
690. 

(<)  Now  Part  II.  of  the  Mortmain  and 
Gharit.  Uses  Act,  1888,  post. 

(a)  Att.-Gen.  y.  Blizard,  supra.  See 
alfto  the  judgment  of  Leach,  V.-C,  in 


Att.  -  Gen.  v.  Heelis,  supra  ;  DoeY.  Howells, 
supra  ;Att.-Gen.Y.  Corporation  of  Berwick'' 
upon- Tweed,  supra. 

{b)  Webster  v.  Southey,  86  Ch.  D.  9. 
See  alao  Re  St.  Botolph  Without  Bishops^ 
yate  Charity  Estates,  36  Ch.  D.  142. 

(e)  Att.-Gen.  v.  J^eelis,  2  S.  &  S.  at 
p.  77.  &ee  Att.-Gen.  v.  Mayor  of  Gal^ 
way,  1  MoU.  96. 

{d}  Att.-Gen.  y.  Broum,  1  Swanat. 
265;  Att.-Gen.  Y.  Mayor  of  Dublin,  I 
Bli.  N.  S.  at  pp.  334—336;  Att.-Gen. 
y.  Eastlake,  11  Hare,  206;  Be  St.  Bride^s, 
Fleet  Street,  36  Ch.  D.  147,  n. ;  Be  St.  Bo* 
iolph  Without  Bishopsyate  Parish  Estates^ 
35  Ch.  D.  at  pp.  150, 151 ;  and  see  Mall 
y.  Derby  Sanitary  Authority.  16  Q.  B.  D. 
at  p.  171. 

(e)  Ibid.    See  also  post,  p.  70. 
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ihej  shall  land,  is  a  oharitable  use  "  (/).  So  also  ah  impost  levied 
tinder  an  Act  of  Parliament  to  protect  the  coast  against  encroach- 
ment by  the  sea  (g),  the  duties  on  coal  imposed  after  the  fire  of 
London  for  re-building  St.  Paul's  Church  (A),  tolls  granted  for  the 
reparation  of  bridges  and  walls  (t),  fimds  raised  bj  means  of  water 
rates  {k)y  or  rates  for  paving,  lighting,  and  improvement  purposes  {Fj. 
Similarly  land  purchased  imder  statutory  authoriiy  for  a  burial 
ground  (m). 

It  seems  that  land  purchased  by  one  of  the  wards  of  the  City  of  Property 
London  out  of  common  moneys  belonging  to  the  ward,  for  the  ^^J^^^i^^ 
purpose  of  providing  a  watchhouse  and  suitable  rooms  for  trans-  of  London  out 
acting  the  business  and  keeping  the  records  of  the  ward,  is  not  held  f u^da!^^^ 
on  a  charitable  trust  (n). 

Gifts  to  institutions  for  the  public  benefit  are  charitable.  Thus  Infititutiona 
a  gift  for  a  botanical  garden  for  the  pubUc  benefit  {o) ;  for  a  public  ^^efi^^**^ 
library  (p),  or  museum  (q) ;  to  the  Royal  Society,  the  object  of 
which  is  the  improvement  of  natural  knowledge;  to  the  Eoyal 
Q-eographical  Society,  the  object  of  which  is  the  improvement  and 
diffusion  of  geographical  knowledge  (r) ;  to  the  Boyal  Himiane 
Society  («),  the  Boyal  National  Lifeboat  Institution,  or  the  Boyal 
Literary  Society  of  London  (t). 

Gifts  for  the  benefit  or  protection  of  animals  are  also  charitable.  Protection  of 
Thus,  gifts  for  establishing  an  institution  for  investigating,  study-  ""°^*^- 
ing,  and  curing  maladies,  distemper,  and  injuries  any  quadrupeds  or 
birds  useful  to  man  may  be  found  subject  to  (u) ;  for  the  establish- 
ment of  lectures  against  (a?),  or  otherwise  preventing  cruelty  to 
animals  (y);  to  promote  prosecutions  for  cruelty  to  animals  (s),  or  to 
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f)  Duke,  p.  135.  {p)  Ahboit  ▼.  Fraaer,  L.  E.  6  P.  0. 

r)  Alt.- Gen.  v.  Broiony    1   Swanst.  96. 

266 ;  AtL'Qen,  t.  Mayor  of  Dublin^  1  {q)  TVutteei  of  th$  Britith  Muuum  v. 

BU.  N.  S.  at  p.  334.  WhUe,  2  S.   &  S.   694  ;   Be  Holbume, 

(A)  AU.'Oen,  v.  Brown,  tupra,  at  p.  Ooatet  v.  Mackiliop,    63  L.  T.  N.  S. 

297 ;  Att.'Gen.  v.  Heelit,  2  S.  &  S.  at  212;  Bo  AlUop,  GeUy,  Carvor,  1  Times 

pp.  76,  77.  L.  R.  4 ;  and  see  Thotmon  y.  Shaleoopeare, 

(i)  Att.'Gen,  v.  Corporation  ofShrewi"  John,  at  p.  616. 

bury,  6  Beay.  220.  (r)  Beaumont  y.  Oliveira,  L.  B.  4  Gh. 

(k)  Ait.' Gen.  y.  Mayor  of  Dublin,  I  309;  Boyal  Sooiety  of  London  and  Thomp" 

Bli.  N.  S.  312.    See  also  Att.-Gen.  y.  ton,  17  Oh.  D.  407. 


Corporation  of  Flymouth,  9    Beay.   67,  (#)  Beaumont  y.  OHveira,  supra. 

where  the  corporation  were  authorized  {t)  Thomat  y.  Howell,  L.  B.  18  Eq. 

by  statute  to  oonstmot  a  wateroonrse      IdS;  Be  Biehardeon's  Will,   68  L.    T. 


for  the  supply  of  fresh  water  to  a  town.  K.   S.   46 ;  Buckley  y.  Boyal  National 

(I)  Att.'Gen.  y.  Eaotlake,   11    Hare,  Lifeboat  Institution,  b'UmfA  Jj,'R.Z2(i. 
206.  (u)  University  of  London  y.  Yarrow,  I 

(m)  Be   St.  Bancnu  Burial    Ground,  De  G.  &  J.  72.     A  trust  to  support 

L.  R.  3  Eq.  173.  specific  animals  is  not  charitable:  Be 

(»)  Finnis  and  Touny  to  Forbes  and  JJean,  Cooper^Bean  y.  Stephens,  6  Times 

Boehin  (No.  I),  24  Gh.  D.  687.  L.  B.  404. 

(o)  Ihwnley  y.  BedweU,  6  Yes.  194 ;  (x)  Ibid. 

Harrison  y.  Corporation  of  Southampton^  ^   (y)  Marsh  y.  Means,  3  Jur.  N.  S.  790. 
2  Sm.  k  G.  337.  (z)  Be  Valtanee,  Set.  4th  ed.  p.  697. 
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CHABITABLE  TSES. 


[chap.  I. 


Private 
cliarity. 


Infltitationg 
not  for  pub- 
lic benefit. 


the  Eoyal  Society  for  the  Prevention  of  Cruelty  to  Animals  {a) ;  to 
anti-viyifiection  societies  (6),  and  the  Home  for  Lost  Dogs  (c),  have 
all  been  held  charitable. 

A  bequest  of  residue  "  to  be  given  in  private  charity  "  has  been 
held  to  be  not  charitable,  on  the  ground  that  the  charities  reoog- 
nized  by  the  Court  are  public  in  their  nature  and  such  as  the  Court 
can  see  to  the  execution  of  (d). 

The  same  is  the  case  with  regard  to  gifts  to  private  charities  («), 
but  it  is  not  clear  where  the  line  between  a  public  and  private 
charity  is  to  be  drawn.  In  Att.-Oen.  v.  Pearce{f)^  Lord  Hard- 
wieke  said  that  it  is  the  extensiveness  of  a  charity  which  constitutes 
it  a  public  charity  {g). 

It  is  not,  however,  easy  to  say  what  ought  to  be  called  private 
charities;  and  Lord  Hardwioke  said,  in^^^.-G^m.  v.  Pearce{h)^  that 
it  was  "almost  impossible  to  say  which  (charitable  institutions) 
are  public  and  which  are  private  in  their  nature."  And,  after 
all,  the  real  question  in  every  case  is  whether  or  not  the  object  is 
charitable  within  the  meaning  of  the  Statute  of  Elizabeth. 

Bequests  to  "  public  and  private  charities  "  (i),  "  to  be  distributed 
in  charity  »  •  •  •  either  to  private  individuals  or  public 
institutions  "  {k)y  have  been  held  to  be  charitable. 

Gfifts  to  various  institutions  have  been  held  not  charitable,  on  the 
ground  that  they  were  not  intended  to  benefit  the  public,  but  were 
for  purposes  of  a  private  character. 

Thus  a  devise  or  bequest  to  the  building  fund  of  a  mechanics' 
institution  (/),  or  to  foimd  a  private  museum  (m),  or  to  the  trustees 
of  a  library  kept  on  foot  by  and  for  the  benefit  of  the  subscribers  (n), 
or  a  Sacred  Harmonic  Society  (o),  or  to  distribute  rents  and  profits 


(a)  Re  Lwgloiy  Ohert  v.  Barrouff  36 
C5h.  D.  472  ;  Tatham  v.  Drummond,  4  De 
O.  J.  &  Sm.  484. 

{b)  Be  JDouffUu,  Ohert  ▼.  Barrow,  tupra  ; 
Be  Joy,  Furday  v.  Johnson,  60  L.  T.  N.  8. 
176. 

(e)  Be  Douglas,  Ohert  y.  Barrow,  tup, 

U)  Ommanmy  v.  Buteher,  T.  &  R, 
260.  See,  however,  Be  Sinclair's  Trust, 
13  L.  R.  Ir.  160;  Nightingale  t.  OouU 
bourn,  2  Ph.  694 ;  a.nd  post,  p.  36. 

(e)  See  caaeB  cited  in/ra. 

\f)  2  Atk.  at  p.  88. 

Ig)  See  Bolan  v.  Macdermot,  L.  R.  3 
Ch.  at  p.  678 ;  Hall  v.  Derby  Sanitary 
Authority,  16  Q.  B.  D.  at  p.  172.  A 
charity  is  not,  however,  necessarily  pri- 
vate because  it  is  confined  to  a  Imuted 
class  of  objects :  see  Att.-Gen,  v.  Lawes, 
8  Hare,  at  p.  41,  ante,  p.  3.  Of.  also  the 
cases  on  the  rateabili^  of  charities,  ^9^, 
pp.  367,  368. 


.  (A)  Supra,  and  see  Anon,,  3  Atk.  277; 
Nash  V.  MorUy,  6  Beav,  177. 

(i)  Johnston  v.  Swann,  3  Madd.  467 ; 
but  see  the  observations  of  Lord  Cotten- 
ham  in  Ellis  v.  Selby,  1  My.  &  G.  at 
pp.  292,  293. 

{k)  Horde  v.  Earl  of  Suffolk,  2  My.  & 
K  69. 

(/)  Be  Dutton,  4  Ex.  D.  64 ;  Be  Shera^ 
ton's  Trusts,  W.  N.  1884, 174 ;  of.  Anon,, 
3  Atk.  277. 

(m)  Thomson  v.  Shakespeare,  1  De  G. 
F.  &  J.  399.  The  members  for  the  time 
being  of  a  voluntary  society  which  has 
no  provisions  as  to  the  disposition  of  its 
property,  are  entitled  to  divide  the  funds 
among  themselves:  Brou;n  v.  Dale,  9 
Ch.  D.  78. 

(fi)  Came  v.  long,  2  De  G.  F.  &  J.  76. 
'  (o)  Be  Allsop,  Gfell  v.  Carver,  1  Times 
L.  B.  4. 
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annually  among  certain  families  according  to  their  circumstances  (;?), 
or  to  a  chartered  company  in  London  to  increase  the  stock  of  com 
they  were  compelled  to  keep  (q). 

In  cases  of  this  kind  where  an  indefinite  trust  is  created  it  is 
void  for  perpetuity  (r). 

Bequests  of  an  indefinite  and  general  character  for  purposes  of  Gifts  of 
benevolence  or  general  liberality  are  not  charitable,  and  are  con-  ^©Site^ 
sequently  void  for  uncertainty  («).     A  bequest  for  missionary  character, 
purposes  (^),  or  for  "  purchasing  such  books  as  may  have  a  tendency 
to  promote  the  interests  of  virtue  and  religion  and  the  interests .  of 
mankind  "  (w),  "  for  such  uses  as  trustees  should  think  fit "  (a?),  "  to 
such  persons  as  trustees  should  think  proper  "  (y)  or  most  deserv- 
ing {z)y  has  been  held  void  as  being  too  uncertain. 

The  question  what  gifts  are  void  on  the  ground  of  uncertainty  is 
further  dealt  with  by  Chap.  HI.  {a). 

Other  bequests,  apparently  charitable,  are  Void  on  the  ground  Oifta  contrary 
that  they  are  contrary  to  the  policy  of  the  law.  Thus,  although  j^^  ^  ° 
by  the  Statute  of  Elizabeth  "  relief  or  redemption  of  prisoners  "  is 
mentioned  as  a  charitable  purpose,  nevertheless  a  bequest  to  be 
applied  in  purchasing  the  discharge  of  persons  committed  to  prison 
for  non-payment  of  fines  under  the  Game  Laws,  was  held  void,  as 
being  contrary  to  public  policy  (J). 

A  bequest  "towards  the  political  restoration  of  the  Jews  to 
Jerusalem  and  to  their  own  land,"  was  held  not  to  be  charitable 
and  to  be  void.  "If  it  could,"  said  Knight-Bruce,  V.-C,  "be 
understood  to  mean  anything,  it  was  to  create  a  revolution  in  a 
friendly  country.  Jews  might  at  present  reside  in  Jerusalem; 
and  if  the  acquisition  of  political  power  by  them  was  intended,  the 
promotion  of  such  an  object  would  not  be  consistent  with  our 
amicable  relations  with  the  Sublime  Porte  "  (c). 

(p)  LiUy  y.  Hey,  I  Hare,  680 ;  but  m  EllU  t.  Setby,  1  My.  &  G.  at  p.  292. 
Bee  Gillam  y.  Taykr,  L.  B.  16  Eq.  681 ;  (Q  SeoU  y.  Broumrigg,  9  L.  B.   Ir. 

anU,  p.  4.  246. 

(q)  Att.'Gm.  y.  Sabirdashert*  Co.,  1  (»)  BrowneY.YeaU,  7  Ves.  60,n. ;  Bud- 

VLj.  &  K.  420.  geU  v.  Mulford,  W,  N.  1873,  176. 

(r)  I\nt,  p.  67.  (x)   Doe  y.   Copetlake,   6  East,   328 ; 

(«)  Moriee  y.  Bishop  of  Durham,   10  Fowler   y.    Garlike,    1   B.   &  M.   232 ; 

Yes.  622 ;   WilUanu  y.  Xer$haw,  6  a.  ft  Buckle  y.  Bristow,  13  W.  B.  68. 
F.   Ill;  EllU   y.   Selby,   7  Sim.   362;  (y)  (?t3^ y.  J2wm««y,  2  V.  ft  B.  296. 

Vetey  y.  Januon,  1  S.  ft  S.  69 ;  Kendall  (c)  SarrU  y.  Du  Fasquier,  20  W.  B. 

y.   Oranger,   6  Beay.   300.      And  see,  668 ;  bat  see  ante,  p.  3. 
fnztheTi  as  to  this,  pott,  p.  36.     Distin-  («)  Poet,  pp.  36  et  eeq. 

gniflh  Dolan  y.  Maedermot,  L.  B.  3  Gh.  [b)  Thrupp  y.  Colleti,  26  Beay.    126, 

676 ;  Be    Sutton,    Stone   y.   Att.-Oen.,  and  see  ante,  p.  3,  nJz). 
28  Gh.  D.  464 ;    Be  Douglas,  Obert[  y.  (<;)  Mabenhan  y.  Vardon,  4  De  G.  ft 

Barrow,  36  Gh.    D.    472.      See,  also,  Sm.  467 ;  see,  also,  Sime  y.  Quintan,  17 

Jemmit  y.  Verril,  Amb.  686,  n.,  and  the  Ir.  Gh.  B.  43  ;   Walsh  y.  JFalsh,  Ir.  B. 

obseryations  thereon  of  Lord  Gottenham  4  £q.  396. 

T.  C 


(    18    ) 


CHAPTER  11. 


SUPERSTITIOUS    USES. 

Definition  of    A  SUPERSTITIOUS  use  has  been  defined  to  be  "one  which  has  for  its 
Bnperatitioufl    ^j^jq^  ^j^q  propagation  of  the  rites  of  a  religion  not  tolerated  by 

the  law  "(^). 
Origin  of  law  The  law  relating  to  superstitious  uses  depends  partly  upon  the  oom- 
stitioufl'nfles  ^^^  ^^^  ^^^  partly  upon  statutes.  The  King,  it  has  been  laid  down, 
"is  by  the  common  law  obliged,  and  for  that  purpose  entrusted  and 
empowered,  to  see  that  nothing  be  done  to  the  disherison  of  the 
Crown,  or  the  propagation  of  a  false  religion  "  (6). 

There  has    been    no    statute   making  superstitious  uses  void 
23  Hen.  VIII.  generally  (c).    The  earliest  Act  relating  to  them  was  the  23  Hen. 
Vin.  0.  10  (d).    By  that  Act  assurances  and  trusts  of  land  to  the 
use  of  parish  churches,  chapels,  &o.,  or  to  uses  to  have  obits  per- 
petual, or  a  continual  service  of  a  priest  after  the  Ist  of  March, 
1531-2,    were    declared   void  for  any    term  exceeding   twenty 
years  {e). 
I  Edw.  VI.         The  next  Act  1  Edw.  VI.  o.  14  (/),  affected  previous  dispositions 
^'  ^^'  only.    It  vested  in  the  Crown  certain  free  chapels  and  chantries 

and  lands  and  hereditaments  thereto  belonging  theretofore  given 
for  finding  a  priest  (g)y  lands  given  for  terms  of  years  as  to  such 
terms  (A),  and  lands  and  other  hereditaments  given  or  appointed 
"  to  the  finding  or  maintenance  of  any  anniversary  or  obit,  or  other 
like  thing,  intent  or  purpose  (t),  or  of  any  light  or  lamp  in  any 
church  or  chapel,  to  have  continuance  for  ever,"  and  where  part  of 
the  revenue  of  any  lands  or  hereditaments  had  been  given  or 
appointed  for  such  purposes,  then  such  part  was  vested  in  the 
King(y). 

(a)  Boyle  on  the  Law  of  Charities,      oorporate. 

242.  (/)  Stm  in  force. 

(b)  Rex  y.  Fortinffton,  1  Salk.  162.  (})  Sect.  2. 

(e)  Per  Grant,  M.  B.,  in  Gary  y.  Abbot,  (h)  Sects.  3,  4. 

7  Yes.  at  p.  495.  (t)  Prajing   for  souls  comes  within 

(<;)  Hepped  and  not  re-enacted  by  the  these  words:  Adams  y.  Lambert^  4  Co. 

Mortmain  and  Charit.  Uses  Act,  1888,  104  b;  Att,-Gen.  y.  Futhmotigers*  Co,,  5 

B,iZ,po8t.  My.  &C.  11. 

(e)  The  Act  contained  a  saying  clause  (j)  Sects.  6,  6. 
in  fayour  of  certain  cities  and  towns 
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By  1  Geo.  I.  o.  55  (A:),  proyision  was  made    for  appointing  iGho.l.c.65. 
commiflsioners  to  inquire  {inter  alia)  of  estates  given  to  superstitious 
uses  in  order  to  raise  money  out  of  them  for  use  of  the  public. 

The  persons  who,  differing  from  the  established  religion,  were  PersonB  for- 
formerly  held  to  be  obnoxious  to  the  law  against  superstitious  no^ximis^to 
uses,  were  Protestant  Dissenters,  Roman  Catholics,  and  Jews.  law  of  super- 

Gifts  in  favour  of  the  places  of  worship,  ministers,  or  schools  of  q^^  decisions 
Protestant  Dissenters   were   formerly  invalid,   as   being   super-  astoPi-o- 

Btiti0US(/).  ^        ^^-^- 

So  bequests  for  the  maintenance  of  Boman  Catholic  monasteries,  Roman 
whether  at  home  or  abroad  (m),  for  maintaining  Eoman  Catholic  ^^^-^^o^^^- 
priests  (n),  for  such  purposes  as  the  superior  of  a  nunnery  should 
judge  most  expedient  {o) ;  gifts  for  masses,  or  prayers  for  a  person's 
soul  (i>),  or  for  disseminating  Roman  Catholic  doctrines,  either  by 
the  education  of  poor  scholars  or  the  children  of  the  poor  (^),  by 
maintaining  a  Roman  Catholic  priest  (r),  or  by  publication  of  a 
treatise  inculcating  the  doctrine  of  the  supremacy  of  the  Pope  in 
ecclesiastical  matters  («),  have  been  held  to  be  invalid. 

Similarly,  in  the  case  of  Jews,  a  bequest  for  the  maintenance  of  Jews. 
a  Jesiba,  or  assembly  for  reading  the  Jewish  law  and  advancing, 
the  Jewish  religion,  was  held  invalid  {t).     It  was  stated,  however, 
that  bequests  for  the  support  of  poor  persons  of  that  religion  were 
good  (tt). 

A  bequest  for  the  purchase  of  meat  and  wine  fit  for  the  service 
of  the  two  nights  of  Passover  was  held  good,  on  the  ground  that 
it  was  intended  to  enable  persons  professing  the  Jewish  religion  to 
observe  its  rites  {x). 

The  rigour  of  the  old  law  on  this  subject  was,  however,  relaxed  Rigour  of  old 
by  various  statutes. 


law  relaxed. 


(X)  Repealed  by  31  Geo.  III.  o.  32,  (o)  Smart  v.  Brujean,  6  Ves.  660 ;  and 

B.  21,  the  repealing  section  being  itself  see  Sims  v.  Quinian,  17  Ir.  Ch.  R.  43. 

repealed  by  34  &  36  Viet.  c.  48.  (p)  See  Adams  y.  Lambert,  4  Go.  629, 

(/)  Att.'Oen.  y.  Baxter,  I  Vem.  248.  and  caaeB  there  oited;   West  y.  Shuttle- 

Tua  decision  was  afterwards  reyened:  icorth,  2  My.  &  K.  684;  Att.-Gen,  y. 

fwm.  Att.'Oeu.  y.  Hughes,  2  Vem.  106 ;  Fishmmgers^  Co,,  6  My.  &  C.  11. 

bat  not  because  the  general  principle  (q)  Croft  y.  Evetts^  Moo.  784;  Att.' 

npon  which  it  was  decided  was  erroneons,  Oen,  y.  Fower,  1  BaU  &  B.  146 ;  Carg  y. 

bnt  because  a  wrong  interpretation  had  Abbott,  7  Yes.  490. 

been   placed  upon  the  testator's  will.  (r)  Att.-Gen.  y.  Ibdd,  1  Keen,  803. 

See  per  Lord  Uardwioke  in  Moggridge  y.  \s)  De  Themmines  y.  Be  Monneval,   6 

Thaekwell,  7  Yes.  at  p.  76.    The  re-  Russ.  288 ;  see  also  Briggs  y.  Hartley, 

yersal  was,  howeyer,  subsequent  to  the  14  Jur.  683. 

Toleration  Act,  1  Will,  k  M.  c.   18.  (t)  Be  Costa  y.  Be  Paz,   2  Swanst. 

See  also  Ati.'Oen.  y.  Whftrwood,  1  Yes.  487,  n. ;  and  see  Isaac  y.  Gompertz,  cited 

Sen.  at  p.  637.  7  Yes.  61. 

(m)  Be  Garein  y.  Zaicsan,  4  Yes.  433,  n.  (m)  Be  Costa  y.  Be  Paz,  supra,   at 

See  tilBopost,  pp.  23,  24.  p.  489 ;  cf.  Att.'Gen.  y.  Baxter,  1  Yem. 

(n)  Jones  and  Cross^  Case,  Cases  in  the  248,  as  explained  in  Moggridge  y.  Thaek- 

House  of  Lords,  1690,  cited  2  Yem.  266,  well,  7  Yes.  at  p.  76. 

nam.  Gales  and  Jones^  Case.  (r)  Straus  y.  Goldsmid,  8  Sim,  614. 
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SUPERSTITIOUS  USES. 


[chap.  IL 


Protestant 
Dissenters. 


Boman 
Catholics. 


Jews. 


The  first  of  these  was  the  Toleration  Act  (y),  passed  in  1688. 
By  that  and  subsequent  statutes  (s)  the  schools  and  places  for 
religious  worship,  education,  and  charitable  purposes  of  Protestant 
Dissenters  were  exempted  from  the  operation  of  certain  penal  and 
disabling  laws  to  which  they  had  previously  been  liable. 

Eoman  Catholics  were  the  next  to  be  relieved.  By  the  Roman 
Catholic  Charities  Act,  1832  (a),  they  were  placed  on  the  same 
footing  as  Protestant  Dissenters. 

The  Act  provides  that  from  and  after  the  passing  thereof  his 
Majesty's  subjects  professing  the  Roman  Catholic  religion,  in 
respect  to  their  schools,  places  for  religious  worship,  education,  and 
charitable  purposes  in  Great  Britain,  and  the  property  held  there- 
with, and  the  persons  employed  in  or  about  the  same,  shall  in 
respect  thereof  be  subject  to  the  same  laws  as  the  Protestant 
Dissenters  are  subject  to  in  England  in  respect  to  their  schools  and 
places  for  religious  worship,  education,  and  .charitable  purposes, 
and  not  further  or  otherwise  (6). 

But  nothing  in  the  Act  is  to  repeal  or  alter  any  provision  in 
10  Q-eo.  IV.  0.  7  (c),  respecting  the  suppression  or  prohibition  of  the 
religious  orders  or  societies  of  the  Church  of  Rome  bound  by 
monastic  or  religious  vows  {d).  And  it  was  provided  that  all 
property  to  be  acquired  or  held  for  such  purposes  of  religious 
worship  and  education,  and  charitable  purposes  in  England  and 
Wales,  should  remain  subject  to  the  provisions  of  9  Geo.  II. 
0.  36  {e)y  and  to  the  same  laws  as  Protestant  Dissenters  were  subject 
to  in  England  in  respect  of  the  acquiring  or  holding  of  such  pro- 
perty (/),  and  that  nothing  in  the  Act  should  be  taken  to  extend 
the  last  recited  Act  (9  Geo.  II.  c.  36)  to  Scotland  (g). . 

Lastly,  by  9  &  10  Vict.  c.  59,  the  privileges  already  granted  to 
Protestant  Dissenters  were  extended  to  Jews. 


(y)  1  WiU.  &  M.  c.  18,  repealed  by 
34  &  35  Vict.  0.  48,  except  sect.  6,  so 
much  of  sect.  8  as  spedfies  the  serrice 
and  offices  from  which  certain  persona 
are  exempt,  and  sect.  16. 

{z)  19  Geo.  III.  0.  44 ;  62  Geo.  ni. 
c.  156;  and  53  Geo.  III.  o.  160,  re- 

red  by  the  Stat.  Law  Rev.  Act,  1873. 
the  last  of  these  Acts  Unitarians 
were  placed  on  the  same  footing  as  other 
dissenters. 

(a)  2  &  3  Wm.  rV.  0.  116  ;  and  see 
18  &  19  Vict.  c.  86,  8.  2. 

{b)  Sect.  1.  See  also  18  &  19  Vict. 
0.  86,  s.  2. 

(e)  By  10  Geo.  IV.  o.  7,  ss.  28—38, 
stnngent  provisions  are  enacted,  de- 
sign^, as  stated  in  sect.  28,  to  effect  the 
gradual  suppression  and  final  prohibi- 


tion of  Jesuits  and  other  religious  orders 
of  the  Church  of  Home  bound  by  mo- 
nastic or  religious  vows.  The  sections 
provided  for  tine  registration  of  members 
of  such  orders  then  resident  in  the 
United  Kingdom,  and  they  imposed 
penalties  on  such  persons  coming  into 
the  kingdom  without  licence,  or  on  the 
admission  of  persons  as  members  of  such 
orders. 

^d)  Sect.  4.  A  provision  similar  to 
this  is  contained  in  sect.  7  of  the  Roman 
Catholic  Charities  Act,  1860,  post,  Part 
in.  of  this  Book. 

(e)  Now  Part  II.  of  the  Mortmain 
and  Chant.  Uses  Act,  1888,  poit, 

if)  Sect.  6. 

&)  Ibid. 
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That  Act  provides  (A)  that  "  Her  Majesty's  subjects  professing 
the  Jewish  religion  in  respect  of  their  schools,  places  of  religious 
worship,  education,  and  charitable  purposes,  and  the  property  held 
therewith,  shall  be  subject  to  the  same  laws  as  her  Majesty's 
Protestant  subjects  dissenting  from  the  Church  of  England  are 
subject  to,  and  not  further  or  otherwise." 

Both  the  Eoman  Catholic  Charities  Act,  1832  (0,  and  9  &  10  2  &  3  wm. 
Vict.  0.  59  (y),  were  retrospective  in  their  operation.  and  9'&  id 

"With  regard  to  Protestant  Dissenters,  it  has,  since  the  passing  ^^^Jj^^^' 
of  the  Toleration  Act,  been  decided  that  charitable  bequests  in  Decigions 
favour  of  schools,  chapels,  and  preachers  of  various  denominations  since  reliering 
of  Dissenters,  such  as   Quakers,  Baptists,  and   Lrvingites,  are  Digg^t^^ 
valid  (*). 

Similarly,  a  bequest  to  Unitarian  chapels  has  been  held  good(/) ; 
for  although  persons  denying  the  Trinity  were  expressly  excluded 
from  the  protection  of  the  Toleration  Act,  the  clause  by  which  they 
were  excluded  was  repealed  by  a  subsequent  statute  (m). 

Protestant  Dissenters  have  consequently,  since  the  Toleration  Right  to  hare 
Act,  been  entitled  to  have  the  trusts  relating  to  their  charities,  charities  exe- 
including  trusts  relating  to  their  places  of  worship,  regulated  by  5?*^^^ 
the  Court  (w).    And  Eoman  Catholics  and  Jews  having  been  placed 
upon  the  same  footing,  have  now  the  same  rights. 

The  jurisdiction  of  the  Charity  Commissioners  extends  to  all  Jurisdiction 
charities  in  England  and  Wales,  for  the  benefit  of  Dissenters,  cL^Ss-^ 
Boman  Catholics,  and  Jews  as  much  as  any  others  (o).  sioners. 

Since  the  passing  of  2  &  3  Will.  lY.  c.  115,  it  has  been  decided  Roman 
that  a  legacy  to  be  applied  to  the  use  of  a  Eoman  Catholic  ^^<>^<^ 
college  (/>),  or  for  the  use  of  Eoman  Catholic  priests  (^),  is  valid. 

{h)  Sect.  2.  Sen.  273;  AtL-Gen.  v.  Fowlefy  15  Vee. 

(t)  2  &  3  Will.  IV.  c.  116  ;  Bradshaw  at  p.  88 ;  AtL-Gen,  v.  Wantay,  16  Vos. 

T.  Tatker,  2  My.  &  K.  221 ;  except  as  to  231 ;  Davit  y.  Jenkins,  3  Y.  &  B.  151 ; 

suits  pieyionsiy  commenced:  AtL-Gen.  Att.-Gen,  y. Dudley,  G.  Coop.  146;  Att.- 

y.  Todd,  1  Keen,  803.     See  Att.-Gen,  y.  Gen.  y.  MoUand,  1  You.  662;  Att.-Gen. 

Drummond,  I  Dr.  &  W.  at  pp.  379,  380.  y.  Welsh,  4  Hare,  572  ;  and  whether  the 

{j)  Be  MicheVa  Trusts,  28  Beay.  39.  trusts  are  declared  in  writingc  or  not: 

(it)  Att.-Gen.  y.  Hickman,  2  Eq.  Ca.  Att.-Gen.  y.  Murdoch,  7  Hare,  445. 

Abr.  193,  pi.  14 ;   Waller  y.  Childs,  Amb.  (o)  See  the  definition  of  charity  in 

624;  Att.-Gen.  y.  Coek,2YeB.  sen.  273  ;  s.  66  of  the  Gharit.  Trusts  Act,   1853, 

Att.-Gen.  y.  rearst^HyZlilLeT.ZbZ',  Att.-  post.    Koman  Catholics  were  formerly 

Gen.  y.  Shori,  11  Sim.  592,  616;  Att.-  excepted  from  the  Acts,  but  that  exoep- 

Gen.  y.   Lawes,  8  Hare,   32 ;   West  y.  tion  has  since  been  remoyed,  see  n.  (a) 

Shuttletcorth,  2  My.  &  K.  684.    Lord  to  s.  1  of  the  Boman  Catholic  Charities 

Tenteiden*s  opinion  eontra  in  Doe  y.  Act,  1860,  post.    The  trusts  of  places 

Hawthorn,  2  B.  &  Al.  at  p.  103,  appears  of  worship  wore  also  formerly  entirely 

clearly  wrong'.    See  also  ante,  p.  10.  exempted  from  the  Acts,  but  that  exemp- 

(/)   Shrewsbury    y.  Hornby,   6  Haze,  tion  luis,  to  a  great  extent,  been  removed 


406 ;  Be  Bamett,  29  L.  J.  Ch.  871.  by  s.  16  of  the  Chant.  Trusts  Act,  1869, 

(m)  63  Qteo.  III.  c.  160,  repealed  by      post.    See  note  to  that  section, 
the  Stat.  Law  Bey.  Act,  1873.  ip)  Wahh  y.  Gladstone,  I  Ph.  290. 


(m)  63  Qeo.  III.  c.  160,  repealed  by      post.    See  note  to  that  section, 
ie  Stat.  Law  Bey.  Act,  1873.  (p)  Wahh  y.  Gladstone,  I  Ph 

(n)  Att.-Gen.  y.  Bearson,  3  Mer.  at  {q)  Att.-Gen.  y.  Gladstone,  13  Sim.  7. 


pp.  396,  897 ;  Att.-Gen  y.  Coek,  2  Yes. 
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In  Ireland  it  has  been  held  that  a  bequest  of  an  annuity  to  the 
monks  of  a  particular  place,  to  provide  clothing  for  the  poor 
children  attending  their  schools,  and  of  another  annuity  to  a  parish 
liriest  to  provide  for  the  expense  of  an  organ  and  organist  of  a 
lloman  Catholic  chapel,  is  good  (o). 

Jews.  Since  the  passing  of  9  &  10  Vict.  c.  59,  the  same  has  been  the 

case  with  regard  to  Jews. 

Thus  a  bequest  by  a  Jew  for  educational  purposes,  and  for 
I)rayers  to  be  recited  on  the  anniversary  of  his  death,  has  been  held 
valid. 

JteMicheVs  A  testator  bequeathed  an  annuity  to  the  pamosim,  or  war- 
dens of  a  congregation  for  the  time  being,  to  be  paid  by  them 
to  three  qualified  persons  to  learn  in  their  Beth  Hammadrass,  or 
college,  two  hours  daily  for  ever,  and  on  every  anniversary  of  his 
death  to  say  the  prayer  called  in  Hebrew  Candish  {p) .  It  was  stated 
tliat  the  term  to  "  learn  in  the  Beth  Hammadrass,  or  college,  for 
two  hours  daily,"  signified  to  study  either  the  Bible  or  the  Talmud; 
and  that  the  "  Candish  "  was  a  short  Hebrew  prayer  in  the  praise 
of  God,  and  expressive  of  resignation  to  his  will ;  that  both  were 
acts  of  piety,  and  that  the  prayer  was  generally  said  by  the  sons  of 
the  deceased  during  the  year  of  mourning  and  on  the  anniversary 
of  the  death,  but  if  there  were  none,  it  was  either  said  by  the 
relatives  or  by  some  other  person.  Eomilly,  M.  E.,  held  the 
bequest  to  be  valid.     "Here,"   said  his  Honour,  "nothing  is 

said  as  to  praying  for  the  soul  of  any  one [There  is]  no 

reference  to  praying  for  souls  of  the  founders,  and  I  do  not  know 
that  there  would  be  anything  superstitious  in  a  bequest  by 
members  of  the  Church  of  England  to  wardens  to  select  a  scholar 
to  learn  the  Greek  Testament  two  hours  daily,  and  on  a  certain 
day  to  repeat  the  Lord's  Prayer,  although  the  day  selected  may  be 
the  anniversary  or  birthday  of  the  foimder.  There  is  nothing 
here  to  show  that  this  was  to  be  done  \mder  the  notion  that  the 
soul  of  the  foimder  would  derive  any  benefit  from  it." 

Purposes  stiU       The  relieving  Acts  above  mentioned  do  not,  however,  repeal  the 

Btltious!^^"  whole  law  of  superstitious  uses.  They  expressly  make  valid  trusts 
for  schools,  places  for  religious  worship  and  education ;  they  relate 
also  to  charitable  purposes  generally.  Under  these  words  trusts 
for  purposes  which,  although  of  a  charitable  nature,  would  formerly 
have  been  considered  superstitious — ^as  for  instance,  trusts  for  the 
promotion  and  advancement  of  the  Eoman  Catholic  or  Jewish 
religion,  or  for  the  general  benefit  of  dissenting  sects — are  un- 

(o)  Carbert/  v.  Oox,  3  Ir.  CJh.  E.  231.  {p)  JEt$  MicheVs  Trust,  28  Beav.  39. 
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qnestionably  valid.  But  trusts  for  purposes  which  do  not  come 
within  those  words  and  are  superstitious,  are  not  within  the  pro- 
tection of  the  Acts  and  are  still  invalid. 

Bequests  for  prayers  for  the  soul  of  the  testator  are  still  void  as  Prayers  for 
superstitious  (q).  g^ul. 

In  West  V.  Shuttleicorth  (r),  a  testatrix  directed  sums  to  be  paid  West  y. 
to  certain  Soman  Catholic  priests  and  chapels,  that  she  might  have  •^«^**- 
the  benefit  of  their  prayers  and  masses ;  and  she  gave  the  residue 
of  her  property  to  trustees,  upon  trust  to  pay  £10  each  to  the 
ministers  of  certain  Soman  Catholic  chapels,  for  the  benefit  of 
their  prayers  for  the  repose  of  her  soul  and  that  of  her  deceased 
husband,  and  to  appropriate  the  remainder  as  they  might  judge 
best  to  promote  the  Catholic  Christian  religion  among  the  poor  and 
ignorant  inhabitants  of  certain  villages.  It  was  held  that  the 
gifts  to  priests  and  chapels  for  prayers  and  masses  were  void,  as 
being  superstitious,  but  that  the  gift  of  the  residue  was  valid. 

In  Heath  v.  Chapman  («),  funds  were  transferred  to  trustees  upon  Reath  ▼. 
trust  for  certain  Boman  Catholic  chapels,  for  saying  masses  and  ^'^*^' 
requiems  for  the  souls  of  the  donor  and  others,  and  for  the 
souls  of  ''  the  poor  dead,"  and  for  other  pious  uses ;  and  it  was  held 
that  the  gifts  for  requiems  and  masses  for  the  dead  were  super- 
stitious and  void ;  and  that  the  pious  uses  could  not,  as  religious 
uses,  be  separated  from  the  others,  and  failed  also. 

So,  also,  bequests  for  the  performance  of  religious  ceremonies  to  BeligiouB 
the  testatrix's  late  husband  and  herself  have  been  held  void  (t).        ^^^ 

In  Ireland  bequests  for  masses  for  the  testator's  soul  are  valid  (w) .  Valid  in 
And  it  has  been  recently  decided  that  a  bequest  for  masses  is  a  '"'^^*^- 
"pious  use"  within  sect.  16  of  the  Charitable  Donations  and 
Bequests  (Ireland)  Act  (a:). 

It  seems  probable  that  a  gift  such  as  that  which  was  held  void  Promoiing 
in  De  Thetmnines  v.  De  Bonmval  (y),  viz.,  a  gift  for  the  publication  papal  sapre- 
of  a  treatise  inculcating  the  doctrine  of  papal  supremacy,  would  ™**^y- 
still  be  invalid. 

A  bequest  for  the  education  and  maintenance  of  priests  of  the  Bequest  for 

monastio 
bodies. 

(q)  Adatnt  t.  Lambert,  4  Co.  529,  and  Hodgenty  ibid.  17  ;  Brennan  v.  Brennan, 
cases  there  cited;  Att.-Gen.  t.  FUh-  Ir.  B.  2  Eq.  321 ;  BradthawY.Jackman, 
mottgen'  Co.,  b  My.  ft  G.  11 ;  J2«  Bhm-  21  L.  B.  Ir.  12.  Sec,  howeyer,  Felan  t. 
deWt  TnuUy  30  Bear.  360.  Bumll,  4  Ir.  Eq.  B.   701 ;  IHlion  x. 

(r)  2  My.  ft  K.  684.  As  to  what  aio  JUiUg,  Ir.  B.  10  Eq.  152.  Such  a  gift 
not  prayers  for  the  soul  of  the  testator,  may,  neyertheless,  be  Toid  for  remote- 
see  Be  MicheVe  TnuU,  28  Beav.  39,  ness:  Morrow  t.  M*ContiUe,  11  L.  B. 
eupra,  Ir.  236  ;  and  see  Teap  Cheah  Seo  y.  Ong 


(«)  2  Drew.  417.  Cheng  Neo,  supra. 

[t]  Yeap  Cheah  Neo  t.  Ong  Cheng  Neo,  (x)  7  &  8  Vict. 

L.  B.  6  P.  G.  at  p.  396.  Ir.  B.  11  Eq.  433. 


(w)  Commiseionera  of  CharU.  Donationt  (y)  5  Buss.  288 ;  ante,  p.  19. 

JTaUh,  7  Ir.  Eq.  B.  34, n.;  Bead  v. 
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order  of  St.  Dominick,  and  a  bequest  for  the  redemption  of  the 

rent  of  a  Eoman  Catholic  Church  in  Ireland  held  in  trust  by 

certain  Dominican  monks,  has  been  held  invalid  as  contrary  to  the 

policy  of  10   Geo.  IV.  c.   7(2).    And  it  makes  no  difEerence 

■whether  the  monastic  body  settled  in  the  country  after  or  before 

the  passing  of  this  Act  (a). 

Colomea.  Although  the  statutes  relating  to  superstitious  uses  may  not  be 

imported  into  our  colonies,  gifts  therein  to  such  uses  in  perpetuity, 

not  being  charitable,  are  inyalid  {b). 

Cs/'prtsfkypU'      The  rule  has  been  that  where  a  general  charitable  intention  is 

chcStable  gift  stown,  a  bequest  which  fails  on  the  groimd  of  superstition  is  applied 

i)emgal8o       cy-pris  to  valid  charitable  objects  (c),  and  that  such  application 

must  be  made  by  the  Crown  under  the  sign  manual  {d). 
No  ey-prU  This  would  not,  however,  be  the  case  unless  the  bequest,  besides 

^SerTno  ^      being  superstitious,  were  also  charitable,  for  unless  a  charitable 
f^^^®       intention  is  shown,  there  can  be  no  cy-pris  application  {e). 
Bhown.  Thus,  a  bequest  to  Eoman  Catholic  chapels  and  priests,  that  the 

testatrix  might  "  have  the  benefit  of  their  prayers  and  masses," 
which  was  void  as  superstitious,  was  held  not  to  be  applicable  by 
the  sign  manual;  for  the  intention  was  "  not  to  benefit  the  priests 
or  support  the  chapels,  but  to  secure  a  supposed  benefit  to  the 
testatrix  herself  "  (/) . 
Under  present      ^(j  inasmuch  as  in  the  present  state  of  the  law  no  gifts  for 

law  no  chant-    ,.,   ,,  i.-i  .-t  -•<•  i^./\ 

able  gifts        charitable  purposes  can  be  void  on  the  ground  of  superstition  {g)y 

superstitious.   ^^  necessity  for  the  cy-prks  application  of  a  gift  which  fails  for 
superstition  cannot  arise. 

Roman  A  provision  for  the  cy-pi^ks  application  of  superstitious  bequests  in. 

Charities  Act,  Certain  cases   is    made  by  the  Eoman  Catholic  Charities  Act, 

I860.  I860  (A). 

By  that  Act  it  is  provided  that  gifts  of  real  or  personal  estate 
upon  any  lawful  charitable  trust  for  the  exclusive  benefit  of  Boman 
Catholics  shall  not  be  invalidated  by  reason  of  the  same  being  also 
subject  to  a  superstitious  trust.  The  Court  or  the  Charity  Commis- 
sioners may  in  such  a  case  apportion  the  parts  subject  to  the  valid 
and  the  illegal  trusts  respectively;  the  part  apportioned  to  the  law- 

(c)  Sims  V.  Q»inlmt  17  Ir.  Oh.  E.  43 ;  (c)  lUt,  p.  36,  and  cases  there  cited. 

LuUm   Y.  Keegan^  9   L.   B.  Ir.   631 ;  (<n  See  pott,  p.  124,  and  cases  there 

Murphy  r,  Che&vers,  17  L.  B.  Ir.  206 ;  and  cited. 

see,  also,  JTakh  r,  Wakh,  Ir.  B.  4  £q.  {e)  See  potty  p.  139. 

396  ;  Kehoe  v.  JFiUoti,  7  L.  B.  Ir.  10  ;  (/)   West  v.  ShuttUworth,  2  My.  &  K. 

and  De  Oarein  v.  Zawson,  4  Ves.  433,  n.  684  ;    Heath  v.  Chapman^   2   Dr.  417  ; 

For  the  provisions  of  10  Geo.  IV.  c.  7,  JRe  BlundelPs  Truiis,  30  Beav.  360. 

soc  mie,  p.  20,  n.  (<?).  (a)  See  anU,  p.  22. 

(a)  Litton  v.  Keegan,  supra.  Ui)  Sect  1.    See  this  Act,  j90«^,  Part 

,,.  „      ^.    ,  „         ^      ^       ,,  III.  off  -^    • 


(b)  Yeap  Cheah  Neo  v.  Ofig  Chmg  Neo,      III.  of  this  Book. 
L.  B.  6  P.  G.  at  p.  396. 
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ful  trusts  remaining  subject  to  such  trusts,  and  the  part  apportioned 
to  the  superstitious  trusts  being  applied  to  lawful  charitable  trusts 
for  the  benefit  of  Roman  Catholics ;  and  the  trusts  may  be  ascer- 
tained from  usage  (t).  This  section  does  not,  of  course,  apply 
where  the  fund  is  wholly  given  to  superstitious  U8es(y). 

Where  a  bequest  for  superstitious  purposes  fails,  it  falls  into  j??,^^®^' 
residue  (A),  or,  if  it  is  a  gift  of  personalty,  goes  to  the  next  of  kin  (/),  failure  of 
or,  if  of  realty,  to  the  heir-at-law  (w).  .     ^"^tio^a 

A  limitation  over  in  the  event  of  a  gift  being  void  as  contrary  to  Limitation 

over  on  super- 
Btitioufl  gplt 
good. 


public  policy  or  superstitious  is  good  (n). 


8' 


Seot.  5,  pott. 

See  Se  BlundeWt  TnuU,  30  Beav. 
360. 

{k)  math  y.  Chapman,  2  Dr.  417 ; 
Se  BlundeWt  Tnuta,  30  Bear.  360. 

{I)  JFest  V.  Shuttleiowrth,  2  My.  &  K. 
684. 

{«)  Croft  V.  Evettt,  Moo.  784.  With 
regard  to  land  g^ven  to  superstitions 
uses,  it  will  be  remembered  that  the 
statute  23  Hen.  YUI.  c.  10,  ante,  p.  18, 
which  made  superstitious  uses  yoid,  did 
not  give  the  lanas  affected  hj  them  to  the 
king ;  and  that  the  statute  1  Bdw.  VI. 
0.  14,  ante,  p.  18,  although  it  gave  the 
land  affected  by  the  superstitious  use  to 
the  king,  extended  only  to  superstitious 
uses  then  existing.  See  per  Molt,  G.  J., 
in  Sex  y.  FortingUm,  12  Mod.  31.  As 
to  forfeitures  to  the  Grown  under  1 
Edw.  YI.  c.  14,  where  the  gifts  to  super- 
stitious usee  were  made  before  the  pass- 
ing of  that  statute,  see  Waldem  y.  Ward, 
2  Sid.   13,   14,  46;  and  Att.-Gen.  y. 


Fishmonger*^  Co,,  6  My.  &  G.  11,  17. 
A  decision  contrary  to  Croft  y.  Fvette, 
supra,  was  come  to  in  Fex  y.  FortingUm, 
1  Salk.  162,  where  the  Gourt  of  Ex- 
chequer held  that  a  superstitious  deyise 
.  (not  also  charitable)  though  void  was 
not  so  far  yoid  as  to  result  to  the  heir, 
and  that  therefore  the  king  should  order 
it  to  be  applied  to  a  proper  use.  But 
when  the  same  matter  afterwards  came 
before  Lord  Holt,  3  Salk.  334,  he  is 
reported  to  have  recommended  the  heir 
to  seek  relief  **in  Parliament,"  the 
words  he  really  used  haying  probably 
been  **in  equity."  Haying  regard  to 
Croft  y.  Evetts,  supra,  the  first  decision 
in  Beg  y.  FortingUm  must  be  considered 
to  be  of  doubtful  authority. 

(»)  Be  Themmines  y.  Be  Bonneval,  6 
RusB.  288.  See  also  Sibley  y.  Ferrg,  7 
Ves.  622 ;  Carter  y.  Green,  3  K.  &  J. 
691  ;  JFarrenY.  BudaU,  4  ibid,  at  p.  618, 
and  n.  (o)  to  sect.  4  of  the  Mortmain  and 
Gharit.  Uses  Act,  1888,  post. 
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CHAPTER  in. 


GIFTS     TO     CHARITIES. 


Section  I. 

STATUTORY  RESTRICTIONS  ON  GIFTS  TO  CHARITY, 

Statutory  ro-   Thb  assurance  of  certain  kinds  of  property  for  charitable  purposes 
assurances  for  ^  subject  to  vanoiis  legislative  restrictions. 

charitable  These  restrictions  were  formerly  imposed  by  (1)  the  Mortmain 

Mortmain       Acts,  properly  so  called;    (2)  the  Statute  of  9  Geo.  II.  c.  36, 
Acts  and         commonly,  but  inaccurately,  called  the  Statute  of  Mortmain, 
c.  36?'    '  Both  the  Mortmain  Acts  and  9  Geo.  11.  c.  36  have  been  re- 

Repeaiod  by    pealed  by  the  Mortmain  and  Charitable  Uses  Act,  1888,  which 
^S!*U»w^  re-enacts  their  provisions  in  a  consolidated  form. 
Act,  1888.  The  provisions  of  the  Mortmain  Acts  are  comprised  in  Part  I., 

and  the  provisions  of  9  Geo.  II.  o.  36  in  Part  II.,  of  the  new 
enactment. 
Dealt  with  by      The  Mortmain  and  Charitable  Uses  Act,  1888,  forms  the  subject 
^^11.  of      Qf  ^^  II  Qf  t]^ig  Book.    In  the  notes  to  Part  I.  of  that  Act  (being 
sects.  1,  2,  and  3),  and  ako  in  the  introduction  to  the  Act,  the 
subject  of  mortmain  is  fully  dealt  with;  and  in  the  notes  to  sects.  4 
and  5  will  be  found  the  numerous  cases  which  have  been  decided 
upon  the  repealed  statute  9  Geo.  II.  c.  36,  all  of  which  are  still 
applicable.     The  difEerent  sections  of  9  Geo.  II.  c.  36  will  bo 
found  in  note  (a)  to  sect.  4  and  note  {a)  to  sect.  7  of  the  new  Act. 
Summarised         Under  these  circumstances  a  short  summary  of  the  statutory 
®"^'  provisions  is  all  that  is  required  here. 

Effect  of  The  efEect  of  Part  I.  of  the  Mortmain  and  Charitable  Uses  Act, 

Mortmain  and  1888  (substituted  for  the  old  Mortmain  Acts),  is  to  forbid  the  ac- 
Charit.  Uses    quisition  of  land  by  corporations  of  any  kind  (including  charitable 
(Mortmain),     corporations)  except  under  a  licence  in  mortmain.     Exemptions 
from  this  prohibition  have  in  many  cases  been  created  by  special 
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Btatuie,  charter,  and  custom.    These  exemptions  are  preserved  by 
sects.  6,  8,  and  10  of  the  new  Act. 

Part  n.  of  the  Mortmain  and  Charitable  Uses  Act,  1888  (re-  Effect  of 
enacting  the  repealed  Act  9  Geo.  II.  c.  36),  forbids  the  assurance  ^*3eo!'ll. 
of  land  (a)  (including  tenements  and  hereditaments,  corporeal  and  c  36). 
incorporeal,  of  whataoever  tenure,  and  any  estate  and  interest  in  ^^'j^  ^ 
land  (6)),  and  of  personal  estate  to  be  laid  out  in  the  purchase  of  applies, 
land  for  any  charitable  purpose  whatever,  unless  the  requirements 
of  the  Act  are  complied  with ;  and  any  such  assurance  which  does 
not  satisfy  those  requirements  is  void  {c). 

The  requirements  are  as  follows : —  Requirements 

The  assurance  must  take  effect  in  possession  for  the  charitable  ^  ^uranoea^ 
use  intended  immediately  from  the  making  of  it  (rf),  and  must  be  of  land,  &c. 
without  any  power  of  revocation,  reservation,  condition,  or  pro-  purposes, 
vision  for  the  benefit  of  the  assuror  (e). 

A  nominal  rent,  mines  and  minerals,  and  easements  may,  how- 
ever, be  reserved ;  so,  also,  covenants  as  to  the  erection  and  repair 
of  buildings,  the  formation  or  repair  of  streets,  drainage,  nuisances, 
&c.,  and  a  right  of  entry  for  non-payment  of  rent  or  breach  of 
covenant,  and  other  similar  stipulations  may  be  inserted  (/). 

If  the  assurance  is  in  good  faith,  and  for  full  and  valuable 
consideration,  the  consideration  may  consist  wholly  or  partly  of  a 
rent,  rent-charge,  or  other  annual  payment  {g). 

The  assurance,  unless  of  copyholds  or  stock  in  the  public  funds, 
must  be  by  deed  executed  in  the  presence  of  at  least  two  wit- 
nesses (A). 

The  assurance,  imless  made  in  good  faith  for  full  and  valuable 
consideration,  must  be  made  at  least  twelve  months  before  the 
death  of  the  assuror,  including  the  day  of  making  the  assurance 
and  of  the  death  (t) ;  or,  in  the  case  of  stock  in  the  public  funds, 
must  be  made  by  transfer  at  least  six  months  before  the  death  of 
the  assuror,  including  the  days  of  the  transfer  and  of  the  death  (A). 

Except  in  the  case  of  stock  in  the  public  funds,  the  assurance 
must  be  enrolled  in  the  Central  Office  of  the  Supreme  Court  within 
six  months,  unless,  in  the  case  of  an  assurance  of  land,  the  charit- 
able uses  are  declared  by  a  separate  instrument,  in  which  case  the 
separate  instrument  must  be  so  enrolled  within  six  months  after 
the  making  of  the  assurance  of  the  land  (/). 

(«)  Sect.  4,  snb-8.  (I),  post.  (/)  Ibid,  sub-s.  (4). 

(b)  See  the  definition  of  land  in  sect.  1 0,  ^)  Ibid,  sub-  s.  (5) . 

po»t.  (h)  Ibid,  sub-8.  (6). 

((-)  Mortmain  and  Gharit.  Usee  Act,  (t)  Ibid,  sub-s.  (7). 

1888,  s.  4,  sub-s.  (1),  po$t.  (Ar)  Ibid,  sub-s.  (8). 

(d)  Ibid,  sub-s.  (2).  (/)  Ibid,  sub-s.  (9). 

[e)  Ibid,  sub-s.  (3). 
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[chap.  Ill, 


Gifts  by  will        The  above-mentioned  statutory  requirements  cannot  be  satisfied 

which^St       by  will,  and  as  the  word  "  assurance"  in  the  Act  includes  a  -will 

applies  void,     qj^^  codicil  (w),  the  result  is  that  property  of  the  kinds  to  which 

the  statute  applies  cannot  be  given  by  will  to  charitable  pur- 


poses (n). 
ExemptioM.        The  Act,  however,  contains  exemptions  in  favour  of  certain 
institutions  and  customs  (o).     And  the  numerous  exemptions  to 
9  Geo.  n.  c.  36,  which  had  been  created  by  various  statutes  are  all 
preserved  (p). 


Section  II. 

GirrS  TO  CHARITIES  NOT  WITHIN  TEE  STATUTORY  FROHIBITIONS. 


Favour  shown 
to  charities. 


Bequests  to 
charity  upheld 
where  oroi- 
narily  they 
would  fail. 

Presumption 
in  favour  of 
construction 
which  will 
make  gift 
effectual. 


Favour  shown  to  Charities. 

Gifts  for  charitable  purposes  not  falling  within  the  statutory 
prohibitions  referred  to  in  the  last  section,  such  as  gifts  of  personal 
property,  not  being  an  interest  in  land  and  not  directed  to  be  laid 
out  in  the  purchase  of  land,  and  gifts  of  all  kinds  of  property  in 
cases  coming  within  the  exemptions  there  referred  to,  were  always 
regarded  by  the  Court  of  Chancery  with  especial  favour. 

Thus  dispositions  by  wiU  in  favour  of  charity  are  upheld  in 
many  cases  in  which,  if  treated  according  to  the  ordinary  rules, 
they  would  fail  {q). 

And  where  a  charitable  bequest  is  capable  of  two  constructions, 
one  of  which  would  make  it  void,  and  the  other  would  make  It 
effectual,  the  latter  will  be  adopted  by  the  Court  (r). 


{m)  See  sect.  10,  post. 

(ft)  See  particularly  note  {a)  to  sect.  4 
of  the  Mortmain  and  Gharit.  Uses  Act, 
1888,  post. 

(o)  Ibid,  sects.  6,  7,  and  12,  post. 

(p)  Ibid.  sect.  8.  The  various  ex- 
emptions are  dealt  with  in  the  notes  to 
that  section. 

{q)  See  Bruee  v.  Presbytci-y  of  Beer,  L. 
R.  1  H.  L.  Sc.  96 ;  Magistrates  of  Dun- 
dee V.  Morris,  3  Maoq.  134.  The  reason 
of  the  special  favour  shown  to  charities 
is  said  to  have  arisen  from  the  fact  that 
the  rules  of  construction  applied  by  the 
civil  law  have  been  foUowed  in  the  case 
of  bequests  to  charitable  or  public  pur- 
poses :  see  Bomat,  book  4,  tit.  2,  s.  vi. 
In  Mooffridffe  v.  ThaehtoeU,  7  Ves.  at  p.  69, 
Lord  jEHBlou  said,  '<  In  what  the  doctrine 
originated,  whether,  as   supposed   by 


Lord  Thurlow  in  WhiU  v.  White  (1  Bro. 
G.  C.  12),  in  the  principles  of  the  civil 
law  as  applied  to  charities,  or  in  the 
religious  notions  entertained  formerly  in 
this  country,  I  know  not;  but  we  aU 
know  there  was  a  period  when,  in  this 
country,  a  portion  of  the  residue  of  every 
man's  estate  was  applied  to  charity ;  and 
the  ordinary  thought  himself  obliged  so 
to  apply  it,  upon  the  ground  that  there 
wa.s  a  general  prindple  of  piety  in  the 
testator.  When  the  statute  (22  &  23 
Car.  II.  c.  10),  compelled  a  distribution, 
it  is  not  impossible  that  the  same  favour 
should  have  been  extended  to  charity  in 
the  construction  of  wills,  by  their  own 
force  purporting  to  authorize  such  a  dis- 
tribution.^* 

(r)  Bruee  v.  Presbytery  of  Deer^  L.  R 
1  H.  L.  So.  96. 
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General  Charitable  Intention. 

The  rule,  in  pursuance  of  which  gifts  for  charitable  purposes  are  General 
supported  where  otherwise  they  would  fail,  is  that  where  the  donor  tenti^.  ^  ^' 
has  manifested  an  intention  that  a  particular  fund  shaU  he  devoted 
to  charity,  or,  as  it  is  commonly  expressed,  where  he  has  shown  a 
general  charitable  intention,  that  intention  will  be  carried  into 
effect,  although  he  has  specified  no  particular  objects  to  which  his 
bounty  is  to  be  directed,  or  although  the  particular  objects  which 
he  has  named  are  impracticable. 

The  mode  in  which  in  these  cases  the  charitable  intention  is 
carried  into  effect  forms  the  subject  of  Chap.  V. 

In  accordance  with  the  rule  above  mentioned,  if  the  purposes  Indefinite 
named  by  the  donor  are  such  as  the  law  holds  to  be  charitable,  it  ^*®' 
is  no  objection  to  their  validity  that  they  are  expressed  in  the 
most  vague  and  indefinite  terms. 

Thus  bequests  for  charitable  purposes  generally  («),  for  charitable  General 
and  deserving  objects  (^),  or  to  be  distributed  in  charity  (w),  or  for  pJJ^^. 
general  religious  (a?),  or  educational  (?/)  purposes,  are  upheld.  So, 
also,  bequests  to  "the  ward  of  Bread  Street "(z),  to  certain 
named  institutions  "  or  to  any  other  religious  institution  or  pur- 
poses "  the  trusteee  might  think  proper  (a),  "  for  such  charities  and 
other  public  purposes  as  lawfully  might  be"  in  a  particular  parish  (ft), 
have  been  supported. 

So,  also,  a  charitable  gift  to  a  class  generally,  no  special  objects  Claaa. 
being  pointed  out,  is  not  allowed  to  fail. 

Thus,  gifts  to  the  poor(c),  for  poor  relations  (rf),  or  to  the 
widows  and  children  of  seamen  (^),  or  persons  belonging  to  a 
particular  trade  (/),  are  none  of  them  void  for  uncertainty. 

(«)  C7t^iT.Frafiaf,Freem.KB.  330;  [h)  Dolan  v.  Macdennot^  L.  R.  3  Gh. 

Att,^Oen,  y.  Merrick,  Amb.  712;  Faiee  676.    See  also   Cook   y.  Duekenfteld,   2 

y.  Archbishop  of  CanUrbury,  14  Vea.  364.  Atk.  662;    Att,-Gen.  y.  Freeman,  Dan. 

(0  Itc  Sutton,  Stone  v.  Att.-Oen,,  28  117.     And  distinguish  JforiV<?  v.  J^ishop 

Ch.  D.  464.     But  see  Karris   y.  Du  of  Durham,  10  Yes.  622;  and  Wiliiamt 

Fasquier,  20  W.  B.  668,  And  pott,  p.  38.  y.  Kershaw,  6  01.  &  F.  Ill,  cited  post, 

(«)  Att,-Oen,    y.  Gleff,  3  Atk.    366;  p.  37. 

Lewis  y.  AUenby,  L.  R.  10  Eq.  668.  {e)  Att.-Oen.  y.  Matthews,  2  Ley.  167 ; 

(x)  Fowerseourt  r.  Fourerscourt,  1  Hoi.  Att.-Oen.   y.  Bance,  cited   Amb.  422; 

616;  Bruce  Y.  Fresbytery  of  Deer,  L.  "R.  Att.-Gen.  y.   Wilkinson,  1   Beay.  370; 

1  H.  L.  So.  96 ;  J^  Lea,  Lea  y.  Cooks,  and  see  ante,  p.  2. 

34  Ch.  D.  628 ;  and  anU,  p.  10.  (rf)   White  y.  White,  7  Ves.  423  ;  Att.^ 

{jA  Be  Marmaduke  Levitt,    1    Times  Oen.Y.  Fries,  17  Ves.  371;  wad  eee  ante, 

L.  R.  678 ;  and  see  ante,  p.  6.  p.  4. 

(z)  BaylisY.  Att.-Gen.,  2  Atk.  239.  (e)  FoweU  y.  Att.-Gen.,  3  Mer.  48; 

(a)  WUkinsonY.Lindyren,L.B,.6Ch.  Att.-Gen.    y.   Comber,   2  S.   &  S.    93; 

670;  CopingerY.  Orehane,  11  Ir.  R.  Eq.  Thompson  y.  Corby,  27  Beay.  649;   and 


429 ;  Foeoek  y.  Att.-Gen.,  3  Ch.  D.  342.      see  ants,  p.  3. 
"        '  -         -  f)  Be  Whi 

L  aee  ante,  p.  3. 


See,  also,  ante,  p.  8.  (/)  Be  WhiteU  Trusts,  33  Ch.  D.  449; 

andf 
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Att'Oen.  Y.  In  Att.'Oen.  v.  Clarke  (c),  where  a  gift  for  the  poor  inhabitants 
of  a  parish  was  upheld,  the  report  of  the  judgment  is  as  follows : 
"Sir  Thomas  Clarke,  Master  of  the  Rolls,  gave  his  opinion  in 
favour  of  the  charity,  and  said  that  the  Court  has  done  so  in  many 
cases  where  the  expressions  were  much  more  general  and  uncertain ; 
that  in  those  cases  the  Court  forms  a  judgment  upon  taking  aU  the 
circumstances  into  consideration,  and  inclines  in  favour  of  the  dis- 
position lit  res  magia  valcaL  In  the  case  of  The  Att,-Gen.  v.  Rance^ 
18th  July,  1728,  a  legacy  was  given  to  the  poor.  There  were  no 
words  in  the  will  which  discovered  what  poor  he  meant;  but  it 
appearing  that  the  testator  was  a  French  refugee,  the  Court 
directed  the  legacies  to  be  given  to  the  poor  refugees.  The  Ait,- 
Oen.  V.  Brotcriy  18th  November,  1749,  the  words  were  very  general ; 
but  his  Honour  did  not  mention  them.  The  words  in  the  present 
case  are  not  so  uncertain  as  in  those  cited.  The  word  inhabitant 
bears  a  very  general  sense,  and  may  extend  to  everybody  living  in 
the  parish." 
Particular  Again,  where  there  is  a  general  intention  in  favour  of  charity,  a 

afterwM^      bequest  will  be  supported,  although  the  donor  intended  particular 
iiaitte^  charitable  purposes  to  be  specified,  but  that  intention  has  not  been 

carried  out. 

This  is  the  case  where  a  person  bequeaths  a  legacy  to  such 
charitable  purposes  as  he  shall  afterwards  direct,  and  dies  without 
leaving  any  direction  (/). 
Miiu  Y.  In  Milh  V.  Farmer  {g)  a  testator  bequeathed  the  residue  of  his 

armer.  personal  estate  for  certain  specified  charitable  purposes  "  and  other 

charitable  purposes  as  I  do  intend  to  name  hereafter."  He  after- 
wards made  a  codicil,  but  named  no  charitable  purposes.  It  was 
held  by  Lord  Eldon  that  there  was  a  good  charitable  bequest  to  be 
carried  into  execution  by  the  Court,  having  regard  to  the  objects 
particularly  pointed  out  by  the  testator. 

"It  is  therefore  no  longer,"  said  his  Lordship  (A),  "to  be  con- 
tended that  a  disposition  in  favour  of  charity  can  be  construed  accord- 
ing to  the  rules  which  are  applicable  to  individuals.  This  is  the  view 
to  be  taken  of  the  case  mentioned  by  Freeman  (*),  that  where  a  tes- 
tator gives  to  such  charitable  uses  as  he  shall  direct,  and  gives  no 

(e)  Amb.  422.  Jr.  114.     The  case  is  otherwise  if  the 

(/)  MilhY, Farmer i  llilLeT.bb \  Anm.y  charitable  intention  expressed    by  the 

Freem.    261 ;   Moggridge  v.    Thacktcell,  wiU  is  dropped  by  a  codicil,  or  if  there 

7  Ves.  86 ;  Ommanney  v.  Huicher^  T.  &  E.  is  nothing  to  show  that  the  purposes  to 

270  ;  Mayor f  ^.  of  Gloucester  v.  fTood,  3  be  afterwards  named  were  intended  to 

Hare,  131, 144  ;  Commissionera  of  Charit-  be  charitable  ;  post,  p.  39. 


able  Donations  t.  Sullivan,  1  Dr.  AW.  iff)      _ 

601.    See,  also,  Foeoek  v.  Ait,- Oen.,  3  (A)  At  pp.  101,  102. 

Ch.  D.  342  ;  Gillan  v.  Gillan,  1  L.  R.  (i)  2  Freem.  K.  B.  330. 
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direction,  the  tlonrt  will  direct  the  uses  to  which  it  shall  be  applied. 
The  case  of  *  one  Jones,'  which  is  there  referred  to,  is  not  now  to 
be  found;  but,  if  there  is  no  express  decision  which  has  gone 
precisely  the  same  length  with  the  note  in  Freeman,  it  may  safely 
be  affirmed  that  neither  is  there  any  decid'on  which  has  determined 
that  the  doctrine  there  laid  down  is  not  law;  and  it  has  certainly 
been  cited  as  an  authority  in  almost  every  case  of  a  gift  to  charity 
that  has  come  into  question  from  those  days  to  the  present.  ...  If 
the  law  be,  that  the  nomination  of  the  particular  objects  is  only 
the  mode,  and  the  gift  to  charity  the  substance,  of  the  testamentary 
disposition,  and  that  the  declaration  of  such  a  gift  is  substantially 
sufficient  to  give  effect  to  the  disposition ;  it  is  surely  much  less 
strong  to  say  that,  where  the  testator  has  himself  expressed 
certain  modes  by  which  that  effect  may  be  given  to  it,  it  shall  be 
carried  into  execution  accordingly,  than  to  say  that,  because  he  has 
expressed  an  intention  of  naming  certain  other  modes  in  addition 
to  those  which  he  has  named,  and  has  not  named  those  others, 
therefore  his  intention  must  fail  altogether ;  than  to  say  (in  short) 
that,  because  he  has  contemplated  a  division  in  certain  proportions 
which  he  has  omitted  to  render  certain,  that  uncertainty  must  operate 
to  prevent  his  general  intention,  which  is  ascertained,  from  taking 
effect  in  any  manner  whatever.  "Would  this  be  to  decide  according 
to  the  authority  of  established  precedents  P  How  can  uncertainty 
as  to  the  mode  operate  to  defeat  the  intention,  when  the  impos- 
sibility of  a  certain  mode  taking  effect  at  all  does  not  so 
operate  ?  " 

The  case  is  the  same  where  a  testator  makes  a  bequest  to  such  To  be  named 
charitable  uses  as  his  executor  shall  appoint,  and  afterwards  revokeg  ^  »»o*^er. 
the  appointment  of  the  executor  without  appointing  another  (/),  or 
the  executor  himself  renounces  probate  (A;),  or  where  a  testator 
makes  a  bequest  to  such  charitable  uses  as  A.  shall  appoint,  and  A. 
dies  in  his  lifetime  (/),  or  neglects  or  refuses  to  appoint  (m),  or 
where  the  instrument  of  appointment  cannot  be  found  (»).  In 
all  these  cases  the  charitable  intention  will  be  carried  into  effect. 

Where  the  objects  were  to  be  named  by  three  executors,  and  Who  can 
one  died,  the  other  two  were  held  capable  of  making  the  selec-  ^^^' 
tion  (o).     But  an  executor  who  has  renounced  cannot  do  so  (p). 


{kS  Att.'Q$H.    T.  FUUKer,  5   L.  J.  380;  3  ibid,  220. 

Ch.  76.  in)  Alt.' Gen,  r,  Syderfm^  1  Vem.  224'; 

(0  Moggridge  y.    ThaekweU,    I   Yes.  7  Yes.  43,  n. 

Jnn.  464;   7  ibid.   86;   13  ihid.    416;  (o)  Att.'Gen.  y.  GU-g,  I  Aik.  356. 

AiL'Gen,  t.  Bicknum,  2  Bq.  Oa.  Abr.  (p)  Att.-Gen.    v.    FUtehtr,    6  L.   J. 

193,  foL  14  ;  WaUh  t.  Gladstone,  1  Ph.  Oh.  75. 
290;  Att.'Gen.  ▼.  Gladstone,  13  Sim.  7. 


J)  White  V.  White,  1  Bro.O.  0.  12.  (m)  Att.-Gen.  v.  Boultbee,  2  Vee.  Jnn. 

Ji)  Att.'Gen.    t.  FUtcher,  5   L.  J.  380;  Zibid,r^ 

.  76.  (n)  Att.'Gi 

(0  Moggridge  y.    ThaekweU,    1   Yes.  7  Yes.  43,  n. 
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nor  can  trustees  subsequently  appointed  (p),  at  least  in  the  absence 
of  an  expressed  intention  to  that  eflEect. 

Again,  where  a  bequest  is  made  for  certain  definite  objects  and 
for  charitable  purposes,  in  proportions  to  be  fixed  by  trustees  or 
other  persons,  the  gift  for  charitable  purposes  will  not  fail, 
although  the  persons  entrusted  with  the  apportionment  die  without 
apportioning  (q). 

The  case  is  otherwise  where  it  is  not  obligatory  upon  the  trustees 
to  apply  any  part  of  the  fund  to  charitable  purposes  (r). 

Nor  will  a  gift  for  a  charitable  purpose  be  permitted  to  fail 
because  the  trustees  refuse  to  accept  it  (.s),  or  because  it  is  made  to 
a  corporation  which  cannot  take  it  (t). 

In  Eeeve  v.  AtL-Oen.  (w),  there  were  bequests  of  stock  to  the 
"  Society  for  bettering  the  Condition  of  the  Poor,"  upon  trust  to 
apply  the  income  in  payment  of  house-rent  of  seven  or  more  Welsh 
labourers,  to  be  selected  in  a  particular  manner;  and  to  the  "Society 
for  the  Encouragement  of  Female  Servants,"  upon  trust  to  dis- 
tribute the  income  among  Welsh  servants,  to  be  selected  in  a 
certain  manner.  Both  societies  having  disclaimed  the  trusts,  it 
was  held  that  the  discretion  of  the  trustees  was  not  of  the  essence 
of  the  trust;  but  that,  having  been  originally  created  for  certain 
definite  objects,  it  must  be  upheld. 

So,  also,  where  there  was  a  devise  of  land  to  a  college  of  a 
university,  and  the  college  refused  to  accept  it  {x). 

Where,  however,  the  legacy  was  for  a  charitable  purpose  in  a 
foreign  country,  and  the  government  of  the  country  refused  it,  it 
was  held  to  have  failed  {y). 

-   Nor  will  a  trust  be  permitted  to  fail  by  reason  of  neglect  on  the 
part  of  the  trustees  to  carry  out  the  directions  of  the  donor  (2). 

Again,  if  the  general  object  of  the  donor  is  charity,  the  gift  will 
not  fail,  although  the  object  named  is  or  has  become  impossible  to 
be  carried  out  (a). 

{p)  Bihhard  t.  Lamb,  Amb.  309. 

(q)  Doyley  y,  AtL-Om.,  4  Yin.  Abr. 
485,  pi.  16 ;  Salmbury  v.  DenUm,  3  K.  & 
J.  629.  See-4tt.-(?«i.v.  Louming^  Wilm. 
Notes,  24.  In  such  cases  the  fund  wiU 
be  diyided  equally  between  the  specified 
objects  and  the  charity.    See  post^  p.  146. 

(r)  Down  v.  JFarrall,  1  My.  &  K.  661. 
Seepoat,  p.  39. 

(<)  Jteeve  y.  AtL-Gm,,  3  Hare,  191 ; 
Att.-Gm,  V.  Andrew,  3  Ves.  Jun.  633; 
Denyer  v.  Ihrttce,  Taml.  32.  And  see 
Att.'Oen,  V.  Fletcher,  6  L.  J.  Ch.  76, 
where  an  executor  intrusted  with  the 
nomination  of  the  charitable  objects  re- 
nounced. 

(0  Incorporated  Society  v.  Sichards,  1 


Dr.  &  W.  268;  Ati.-Gen.  y.  Flood, 
Hayes  &  J.,  App.  xxi. 

(tf)  Supra.  6eQ  a}ao  Barclay  y.  Muike^ 
lyne,  4  Jur.  N.  S.  1294,  where  the 
Colonial  Secretary  declined  to  act  in  the 
trusts. 

(«)  Att.'Gen.  v.  Andrew,  3  Ves.  Jun. 
633 ;  Denyer  Y.  Druce,  Taml.  32.  As  to 
ooUeges  of  universities  being  permitted  to 
take  land  under  a  deyise,  see  Mortmain 
and  Gharit.  Uses  Act,  1888,  s.  7,  po$t, 

(v)  New  V.  Bonaker,  L.  B.  4  Eq.  666. 

Tz)  Att,'Gen.  v.  Boultbee.  2  Ves.  Jun. 
380. 

(a)  Att.'Gen.  y.  Oglander,  3  Bro.  0.  C. 
166 ;  but  see  Ruet^l  y.  KeUett^  3  Sm.  ft 
a.  264. 
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Thus,  gifts  for  a  hospital  for  lepers  in  England  (5),  for  the 
redemption  of  British  slaves  in  Turkey  or  Barhary  (c),  for  the 
relief  of  persons  imprisoned  for  deht  after  imprisonment  for  debt 
had  been  abolished  (a?),  have  not  been  permitted  to  fail.  So,  also, 
a  devise  to  a  college  to  buy  advowsons,  the  college  already  possess- 
ing as  many  as  the  law  permitted  (<?). 

"Where  a  school  was  founded  for  the  education  of  the  poor 
within  a  certain  district,  and  the  district  was  afterwards  converted 
into  a  dock  under  a  local  Act  of  Parliament  so  that  the  objects  of 
the  charity  failed,  a  scheme  was  directed  for  its  administration 
cy-pris  {/). 

In  another  case,  an  annual  sum  was  to  be  remitted  to  a  corpora- 
tion to  be  applied  towards  converting  the  neighbouring  infidels,  and 
there  ceased  to  be  any  such ;  it  was  held  that  the  charity  must  be 
applied  de  novo  and  a  scheme  settled  (g). 

In  Incorporated  Society  v.  Price  (A),  a  rent-charge  was  granted  to 
a  society,  to  be  applied  for  the  maintenance  of  a  school  intended  to 
be  erected.  The  school  having  been  discontinued  for  want  of  funds, 
it  was  held  that  the  general  object  of  the  grantor  was  chariiy,  and 
that  the  gift  did  not  fafl.  "  Though,"  said  Sugden,  L.  C.  (t),  "  the 
consideration  was  the  maintenance  and  support  of  this  particular 
school,  the  general  object  of  the  grantor  was  charity.  I  feel  no 
difficulty,  therefore,  in  giving  the  relief  asked;  for  the  society 
submit  to  expend  the  amount  of  the  grant  in  the  support  of  a 
school  in  the  neighbourhood  as  the  Court  shall  direct." 

Upon  the  same  principle,  a  bequest  to  the  trustees  of  a  chapel 
"  towards  reduction  of  their  debt  on  that  chapel "  was  paid  to  the 
trustees,  though  the  debt  had  long  been  paid  off  {k). 

Similarly,  a  gift  to  establish  a  soup  kitchen  and  cottage  hospital 
in  a  certain  parish  in  such  manner  as  not  to  violate  the  Mortmain 
Acts,  which  failed  because  no  land  in  mortmain  could  be  found, 
was  upheld  on  the  ground  that  there  was  a  general  intention  to 
benefit  the  sick  and  poor  of  the  parish  (/). 

So,  also,  a  gift  is  good  though  the  class  of  objects  named  by  the  Temporary 
testator  is  not  permanent  {m). 

(i) -4«.-(7«i.v.J5r«?Aw,Higlmi.Mortm.  (/)  Att.-Oen,  v.  Olyn,  12  Sim.  84. 

p.  336 ;    S  Bro.  G.  0.  166,  n.  Ab  to  a  giffc  to  support  the  established 

(tf)  AU.'Gen,  t.  Ironmonffers*   Co,,   2  church  in  Ireland,   see  £e    Thompson, 

My.  &  K.  576.  Thompson  y.  Fhiilips,  Times,  22  March, 

{d)  Ait.'Om.  T.  Ranksy,  L.  R.  16  1889. 

Eq.  140,  n.;  lU  Frison  Charities,  ibid.  is)  Att.-Gen.  v.  Mayor  of  London,  3 

129;  Mayor  of  Lyons  y.  Adv.-Gm,  of  Bro.  C.  0.  171. 

JSmyal,  I  App.  Gas.  91.  {h)  1  J.  &  Lat.  498. 

(*)  Att.'Gm.  y.  Green,  2  Bro.  C.  G.  (i)  At  p.  600. 

492.    As  to  the  application  of  gifts  of  {k)  Bunting  v.  Marriott,  19  Beay.  163. 

this  kind  ey^prh,  oeepost,  pp.  151  et  seq.  (l)  Biscoe  y.  Jackson,  35  Ch.  D.  460« 

(m)  Att.'Gen,  y.  Lawes,  8  Hare,  32. 

T.  D 
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A  gift  to  a  charitable  institution  or  society  "will,  if  a  general 
charitable  intention  is  shown,  be  supported  in  cases  in  which  other- 
wise it  would  lapse.  In  order  to  produce  this  result,  it  must  appear 
that  the  donor  intended  that  in  any  event  the  fund  should  be  devoted 
to  charity,  and  that  the  particular  institution  was  named  merely  as 
the  channel  by  which  that  intention  was  to  be  effected  (»). 

In  this  case,  the  gift  will  be  supported  although  the  particular 
institution  named  never  existed  (o). 

In  Loscombe  v.  Wintnngham{p)j  there  was  a  bequest  to  the 
governors  of  a  society  for  the  "  increase  and  encouragement  of  good 
servants  "  towards  carrying  on  the  intents  of  the  society.  No  such 
institution  existed.  It  was  held  that  the  gift  was  for  a  charitable 
and  public  purpose,  and  that  there  was  no  special  desire  to  favour 
any  particular  society. 

So,  also,  if  the  institution  named,  although  formerly  existing,  has 
come  to  an  end  whether  before  or  after  the  date  of  the  will  {q) ;  as 
where  there  was  a  bequest  to  a  school  which  ceased  to  exist,  to  be 
applied  in  giving  instruction  in  specified  subjects  (r). 

So,  also,  where  the  society,  though  in  existence  at  the  death  of 
the  testator,  was  dissolved  before  his  assets  were  administered  (s). 

The  same  rule  applies  where  no  institution  can  be  found  answer- 
ing to  the  description  of  that  to  which  the  legacy  has  been 
bequeathed  {t). 

.   And,  similarly,  where  the  description  given  by  the  testator  applies 
equally  well  to  several  institutions  [u). 

Thus,  where  a  legacy  was  given  to  the  Ghiemsey  Hospital,  and 
there  were  two  hospitals  in  Gkiemsey,  and  the  master  reported  that 
he  could  not  ascertain  which  was  intended.  Leach,  M.  E.,  said: 
"  Here  the  testator  devotes  a  certain  sum  to  a  charitable  purpose ; 
but  he  has  not  so  described  the  particular  purpose  that  it  can  be 
ascertained.  This  part  of  his  property,  however,  being  devoted 
to  charity,  it  is  the  duty  of  the  Court  to  direct  that  it  be  so 
applied"  (;r). 

The  case,  as  we  shall  see,  is  difEerent  where  the  intention  of  the 
testator  is  merely  to  benefit  a  particular  institution,  and  not  to 


(n)  See  Zoseombe  y.  Wintringham^  13 
Beav.  at  p.  88 ;  Barclay  v.  Maakelyney 
4  Jur.  N.  S.  1294 ;  Incorporated  Society 
V.  Richards,  1  Dr.  &  W.  at  p.  294. 
.  (o)  Ee  Maguire,  L.  B.  9  Eq.  682. 

Ip)  13  Beav.  87. 

\q)  Marsh  y.  Att.-Gen.,  2  J.  &  H.  61. 

(r)  Ibid.  See  also  £a  Charities  of 
Joseph  Evans,  10  Ir.  Oh.  R.  271 ;  In- 
corporated Society  v.  Rose,  3  Ir.  Eq.  R. 
257 ;  Carhery  v.  Cox,  3  Ir.  Ch.  R.  231. 


(s)  Eayter  y.  Ti'ego,  6  Rusb.  113. 

(0  Re  Clergy  Society,  2  K.  &  J.  615. 

lu^  Bennett  y.  Eayter,  2  Beav.  81. 

(x)  Simon  v.  Barber,  6  Russ.  112; 
Be  Akhin's  Trusts,  L.  R.  14  Eq.  230. 
As  to  the  mode  of  division  in  such  a 
case,  see  post,  p.  145.  The  Court  will, 
of  course,  endeavour  to  find  out  which 
institution  was  intended,  and  there  being 
a  latent  ambiguity  parol  evidence  will 
be  admitted,    ^ee  post,  p.  106. 
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devote  the  fund  generally  to  charity  {y).  For,  except  where  the 
fund  is  intended  in  any  event  to  be  given  to  charity,  a  gift  to  a 
charitable  institution  which  has  expired  is  as  much  a  lapse  as  a  gift 
to  an  individual  who  has  expired  (2). 

Where  a  testator,  after  manifesting  an  intention  to  give  a  certain  Names  of 
sum  for  charitable  purposes,  leaves  blanks  for  the  names  of  the  ^i^^,*^  ^ 
charities  the  bequest  is  good  {a). 

In  some  cases  a  gift  is  supported,  although  the  object  specified  Illegal  object* 
is  illegal,  the  Court  laying  hold  of  the  charitable  intention  and 
applying  the  gift  to  some  charitable  purpose  which  is  not  illegal  (J). 

This  has  been  the  case  where  the  gift  has  failed  on  the  ground  of  Superstitioufl 
being  superstitious  (c).  ^^* 

A  legacy  for  providing  the  inmates  of  a  workhouse  with  porter,  Legacy  to 
which  was  illegal  under  4  &  5  WiU.  IV.  c.  76  (rf ),  was  directed  to  ^oTSfn^"" 
be  applied  in  providing  them  with  tea,  sugar,  and  the  like  (e). 

And  an  inquiry  may  be  directed  whether  a  gift  is  legal  or  Inquiry 

Where  a  testator  directed  funds  to  be  provided  for  certain  charity-  Accmnniation 
schools  by  accumulating  his  property,  but  fixed  no  time  for  the  ^^^*^^^^^ 
continuance  of  the  accumulation,  which  must  have  necessarily 
exceeded  the  legal  period,  it  was  held  that  although,  in  consequence 
of  the  direction  to  accumulate  being  voicl,  the  particular  mode  in 
which  the  testator  meant  his  bounty  to  be  applied  could  not  take 
effect,  yet  that  as  the  personal  estate  was  devoted  to  charitable 
purposes,  the  charitable  intention  ought  to  be  carried  into  effect  by 
means  of  a  scheme  {g). 

Where  the  gift  contravenes  the  Mortmain  Statute  (A),  it  cannot.  Not  gift  void 
(rf  oouise,  be  earned  into  effect  (/).  ^nKf^" 

'  ^  '  main  Act. 


s 


f)  Fbit,  p.  40.  Eq.  218.       Since  the  passing  of   the 

|c)  FUk  T.  Alt. 'Gen, y  L.  R.  4  Eq.  at  Acts  relaxing  the  law  againRt  super- 

p.  528 ;  S$  Ovey,  Broadbmt  v.  Barrow,  stitious  uses,  gifts  which  would  now  bo 

29  Gh.  D.  at  p.  664.  held  to   be  void  as   superstitious  can 

(a)  Fietehel  v.  Parity  2  8.  &  S.  384.  seldom,    if    ever,    be    ctiaritAble.    Sco 

Otiierwiae  if  the  amount  is  left  blank :  tmtet  p.  24. 

HarUhome  v.  NiehoUon,   26  Bcav.  68,  {d)  Poor  Law  Amendment  Act,  1834, 

Seepof^,  p.  42.  sects.  92  and  93. 

(h)  Per  Lord  Eldon  in  ifoggridge  t.  U)  Ait.- Gen.  ▼.  Vint,  3  De  G.  &  Sm. 

Thaehcell,  7  Ves.  at  p.  76.  704. 

(r)  Da  Cotta  r.  De  Fat,  Amb.  228 ;  (/)  Ruteell  v.  Jaeheon,  10  Hare,  204  ; 

AU.'Gen.  t.  Guise,   2  Yem.  266  ;  De  Thompson  v.  Thompson,  1  Coll.  at  p.  394. 

Garein  y.  Lawton,  4  Yes.  433,  n. ;  Cert/  (gi)  Martin  v.  Margham,  14  Sim.  230. 

y.  Abbot, 'lY9B.A9{i\Att. -Gen,  v.Povcer,  (h)  Formerly  9  Goo.  IL  c.  36,  now 

1  Ball  &  B.  146 ;  De  Themmines  v.  De  Part  II.  of  the  Mortmain  and  Chant. 

Bonnevai,  6   Buss.   288;   Att.-Geti,   v.  Uses  Act,  1888. 

Todd,  1  Keen,  803 ;  JRe  Young,  7  Ir.  R.  (i)  Post,  p.  142. 
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In  what  Cases  Gift  fails. 

In  order  that  a  gift  may  be  supported  under  the  rule  that  a 
general  charitable  intention  will  be  effectuated  (/),  it  must  be  of 
such  a  character  that  property,  of  definite  or  ascertainable  amount, 
is  devoted  to  purposes  necessarily  charitable  within  the  meaning  of 
the  Statute  of  Elizabeth. 

A  gift  for  an  indefinite  purpose,  which  is  not  charitable  within 
the  meaning  of  the  Statute  of  Elizabeth,  will  not,  of  course,  be 
supported. 

Thus,  a  gift  to  be  distributed  "  in  private  charity,"  not  being 
charitable,  is  too  vague  to  be  supported  (m), 

"  There  is  no  case,"  said  Plumer,  M.  E.  (n),  "in  which  private 
charity  has  been  made  the  subject  of  disposal  in  the  Crown,  or 
been  acted  upon  by  this  Court.  The  charities  recognized  by  this 
Court  are  public  in  their  nature ;  they  are  such  as  the  Court  can 
see  to  the  execution  of.  In  this  case  the  difference  is  obvious ;  if 
a  party  is  to  execute  the  purpose  of  this  testator,  he  cannot  give  to 
public  charities ;  the  disposition  must  be  confined  to  private  chartiy. 
In  what  respect  does  private  charity  differ  from  benevolence? 
Assisting  individuals  in  distress  is  private  charity;  but  how  can 
such  a  charity  be  executed  by  the  Court  or  by  the  Crown  P  In  all 
cases  the  general  principle  is,  that  the  trust  must  be  of  such  a 
tangible  nature  as  that  the  Court  can  deal  with  it ;  when  it  is 
mixed  up  with  general  moral  duty,  it  is  not  the  subject  of  the 
jurisdiction  of  a  Court  of  justice.  Private  charity  is  in  its  nature 
indefinite;  how  can  it  be  controlled,  how  can  it  be  carried  into 
execution  P  As  a  general  purpose  of  charity  the  object  of  this 
testator  cannot'  be  carried  into  execution ;  as  a  trust  it  is  not  suffi- 
ciently specific  or  definite.  The  sum  in  question  must  therefore  go 
to  the  next  of  kin." 

And  in  Nash  v.  MorUy  (o),  it  was  said  that  the  Court  would 
only  support  trusts  which  it  could  itself  execute,  or  in  relation  to 
which  it  could  exercise  control  over  the  trustees. 

So,  also,  a  gift  to  objects  of  general  benevolence  and  liberality, 
which  need  not  necessarily  include  any  charitable  object,  will  not 
be  supported. 

In  Morice  v.  Bishop  of  Durham  {p)y  where  the  residuary  personal 


(I)  See  ante,  p.  29. 

im)  Ommanney  v.  Butcher,  T.  k  K. 
260 ;  Naih  v.  Morley,  6  Beav.  177  ;  see, 
however,  Be  Sinclair* »  Trust,  13  L.  E, 
Ir.  160 ;  JFaldo  v.  Calei/,  16  Ves.  206 ; 
Kendall  y.  Granger^  6  Beav.  300 ;  and 


ante,  p.  16. 

{n)  Ommanney  v.  Butcher,  supra,  at  p. 
273. 

(o)  Supra;  and  see  Nightingale  v. 
Ooulboum,  2  Ph.  694. 

{p)  9  Ves.  99. 
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estate  was  bequeathed  to  such  "  objects  of  benevolence  and 
liberality"  as  the  executors  should  approve,  Grrant,  M.  R.,  in 
giving  judgment,  said  (q) :  "  Supposing  the  uncertainty  of  the  trust 
no  objection  to  its  validity,  coxdd  it  be  contended  to  be  an  abuse 
of  the  trust  to  employ  this  fund  upon  objects  which  all  mankind 
would  allow  to  be  objects  of  liberality  and  benevolence,  though 
not  to  be  said,  in  the  language  of  this  Court,  to  be  objects  also  of 
charity  ?  By  what  rule  of  construction  could  it  be  said,  all  objects 
of  liberality  and  benevolence  are  excluded  which  do  not  fall  within 
the  Statute  of  Elizabeth  P  The  question  is,  not  whether  he  may 
not  apply  it  upon  purposes  strictly  charitable,  but  whether  he  is 
bound  so  to  apply  it  P  ....  ,  Here  there  is  no  specific  purpose 
pointed  out  to  which  the  residue  is  to  be  applied;  the  words 
*  charity '  and  *  charitable  '  do  not  occur :  the  words  used  are  not 
synonymous :  the  trusts  may  be  completely  executed  without 
bestowing  any  part  of  this  residue  upon  purposes  strictly  charit- 
able. The  residue,  therefore,  cannot  be  said  to  be  given  to 
charitable  purposes;  and  as  the  trust  is  too  indefinite  to  be  disposed 
of  to  any  other  purpose,  it  follows  that  the  residue  remains  undis- 
posed of,  and  must  be  distributed  among  the  next  of  kin  of  the 
testatrix." 

Similarly,  a  bequest  for  such  benevolent,  charitable,  and  religious  Benevolent, 
purposes  as  the  trustees  should  think  most  advantageous  and  and^giona 
beneficial,  was  held  void  for  tmcertainty  (r).     Here,  also,  it  wiU  be  pnipoees. 
observed  that  it  would  have  been  no  breach  of  trust  if  the  trustees 
had  applied  no  part  of  the  fund  to  charity. 

It  may,  however,  appear  upon  the  construction  of  the  will  that  Indefinite 
words  which,  taken  alone,  might  be  wide  enough  to  include  other  J^^^  to^mean 
than  charitable  objects,  are  to  be  cut  down  so  as  to  include  only  charitable 
purposes  which  the  law  holds  to  be  charitable.     In  this  case,  of  P^^^*®®* 
course,  the  whole  bequest  is  charitable,  and  its  indefinite  character 
is  consequently  no  objection  to  its  validity.  .  In  determining  this 
question  of  construction  the  wiU  must  first,  according  to  the  ordi- 
nary rule,  be  carefully  considered  for  the  purpose  of  ascertaining 
whether,  according  to  its  true  construction,  the  gift  is  charitable  or 
not,  and  that  having  been  determined,  the  gift  must  be  dealt  with 
accordingly. 


(9)  At  pp.  405, 406.   This  decision  was  W.   K.   1873,    175;     and   of.   Se   Sir 

afBrmed  by  Lord  Eldon,  10  Yes.  622.  Itobert  FeeVt  School  at  Tamworth,  L.  B. 

See  also  James  v.  Allen,  3  Jfer.   17;  3  Gh.  543. 

Thornton  y.  Shakespeare,  John.  612 ;  Fow-  (r)   JFilliatns  t.  Kershaw,  5  01.  &  F. 

ler  T.  Garlike,  1  R.  &  M.  232 ;  Stuhbs  v.  Ill ;  and  see  iZtf  Sir  Robert  FeeVs  School 

Sargon,  2  Keen,  255 ;  Harris  v.  Du  FaS'  at  litmworth,  L.  E.  3  Ch.  at  pp.  549, 

guier.  20  W.  B.  668 ;  Budget  V.  Huiford,  550. 
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In  Dolan  v.  Macdermot  («),  a  bequest  of  personalty  "  for  such 
charities  and  other  public  purposes  as  lawfully  might  be  in  the 
parish  of  T.,"  was  held  a  good  charitable  bequest,  the  latter  words 
being  considered  to  mean  purposes  cjmdern  generis  with  the  former, 
and  therefore  charitable,  and  to  be  intended  to  describe  purposes 
held  by  the  law  to  be  charitable,  but  not  within  the  popular 
meaning  of  the  term. 

So,  also,  a  bequest  for  "  charitable  and  deserving  objects "  has 
been  held  good  on  the  ground  that  one  class  of  objects  only  was 
intended,  and  that  the  word  "charitable''  governed  the  whole 
sentence  (^).  And  a  similar  decision  was  arrived  at  where  a  bequest 
was  to  be  divided  among  such  "charities,  societies,  and  institu- 
tions," as  a  specified  person  should  determine  (w). 

Again,  where  a  discretion  is  left  to  the  executors  to  apply  a 
bequest  either  to  general  charitable  purposes,  or  to  purposes  of  an 
uncertain  and  indefinite  character  not  necessarily  charitable,  the 
bequest  will  not  be  supported.  The  reason  is  that  in  this  case, 
also,  it  is  not  obligatory  on  the  executors  to  apply  any  part  of  the 
gift  to  charity  (ar). 

Thus,  where  a  fund  is  given  for  such  charitable  or  other  purposes 
as  the  trustees  may  think  fit  (^),  or  for  charitable  or  benevolent 
purposes  {z) ,  or  to  be  expended  in  "  acts  of  hospitality  or  charity  "  {a) , 
or  to  be  disposed  of  either  for  charitable  or  public  purposes,  or  to 
any  person  or  persons  as  the  executors  should  think  fit(i),  the 
charitable  trust  is  too  indefinite  to  be  supported. 

Similarly,  a  bequest  to  trustees  to  be  applied  for  the  relief  of 
domestic  distress,  assisting  indigent  but  deserving  individuals,  or 
encouraging  undertakings  of  general  utility,  will  fail  (c).  So,  also, 
a  bequest  for  "  deserving  literary  men,  or  to  meet  expenses  con- 
nected with  my  manuscript  works"  [d). 


(a)  L.  R.  8  Ch.  676.  In  the  Scotch 
case  of  MiUer  v.  Rowan,  5  CI.  &  F.  99,  a 
trust  for  such  "  benevolent  and  charit- 
able purposes"  as  the  trustees  should 
think  right  was  upheld ;  and  see  also 
the  Scotch  cases  of  Hill  v.  Burns,  2 
Wils.  &  S.  80,  and  Criehton  v.  Orierson, 
3  ibid.  329. 

(t)  Re  StiUony  Stone  v.  Att.-Gen.y  28 
Ch.  D.  464 ;  see  also  Jcmmit  v.  Verrily 
Amb.  585,  n.,  and  the  observation  of 
Lord  Cottenham  thereon  in  Ellis  y. 
Sclbyy  1  My.  &  C.  at  p.  292. 

{uSRs  J)ougla8,  Obert  v.  Barrow,  85 
Ch.  D.  472. 

{x)  Vezey  v.  Jatnson,  1  S.  &  S.  69; 
Ellis  V.  Sclby,  1  My.  &  C.  286  ;  Down  v. 
Wotrall,  1  My.  &  K.  561 ;  Re  JarmanU 
JEstaUy  Leavers  v.  Clayton,  8  Ch.  D.  684  ; 
Re  Mewitt^s  Estate,  Mayor,  Jtc,  of  Oatcs^ 
head  V.  Eudspeth,  53  L.  J.  (M.  132 ;    Re 


e,  2  Times  L.  B.  674 ;  see  also 
cases' collected  in  note  to  Loscombe  y. 
Wintringham,  13  Bpav.  89. 

(y)  Ellis  v.  Selby,  supra, 

(z)  Re  Jarman^s  Estate,  Leavers  y. 
Clayton,  supra;  Re  Hewitt* s  Estate,  Mayor, . 
^0.  of  Gateshead  v.  Hudspeth,  supra;  Re 
Rilmd's  Estate,  Phillips  y.  Robinson,  "W. 
N.  1881,  173;  see  Aho  Horde  y.  Earl  of 
Suffolk,  2  My,  &  K.  59,  and  the  obser- 
vations thereon  of  Lord  Cottenham  in 
EUis  y.  Selby,  1  My.  &  C.  at  p.  293. 

(«)  Re  Hewitt^s  Estate,  Mayor,  ^.  of 
Gateshead  v.  Hudspeth,  53  L.  J.  Ch.  132. 

(*)  Vezey  y.  Jamson,  1  S.  &  S.  69; 
Buckle  y.  Bristow,  13  W.  R.  68;  Harris 
y.  JDu  Pasquier,  20  "W.  R.  668. 

ic)  Kendall  y.  Granger,  6  Beav.  800. 

{a)  Thompson  v.  Thompson,  1  CoU.  at 
p.  399. 
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In  Down  v.  WhfraU{e)j  a  testator  gave  his  residuary  personal  Downv, 
estate  to  trustees  upon  trust  to  settle  such  part  as  he  might  himself  ^ '**  * 
fail  to  appoint,  at  their  discretion,  either  for  pious  and  charitable 
purposes,  or  otherwise  for  the  benefit  of  the  testator's  sister  and 
her  children.  The  testator  made  no  appointment.  The  trustees 
applied  part  for  the  benefit  of  the  testator's  sister  and  her  children, 
and  part  for  charitable  purposes,  but  left  a  sum  of  500/.  unapplied. 
It  was  held,  that  this  500/.  was  undisposed  of,  and  went  to  the 
next  of  kin,  on  the  ground  that  the  trustees  had  a  personal  dis- 
cretion as  to  the  application  of  a  fund,  and  had  died  without 
exercising  that  discretion. 

•  The  distinction  was  noticed  by  Wood,  V.-C,  in.  Salmburf/  v. 
Denton  (/),  where  he  said : — "  It  is  one  thing  to  direct  a  trustee  to 
give  a  part  of  a  fund  to  one  set  of  objects,  and  the  remainder  to 
another ;  and  it  is  a  distinct  thing  to  direct  him  to  give  '  either ' 
to  one  set  of  objects  *  or '  to  another.  Dotcn  v.  Worrall  was  a  case 
of  the  latter  description.  There  the  trustees  could  give  all  to 
either  of  the  objects.  This  is  a  case  of  the  foimer  description. 
Here  the  trustee  was  bound  to  give  a  part  to  each.'' 

If  a  fund  is  given  to  such  charitable  uses  as  the  donor  shall  Charitable 
afterwards  name,  and  the  charitable  purpose  is  revoked  or  dropped  ^^  o, 
by  a  subsequent  instrument,  the  gift  fails.  dropped. 

Thus,  in  Wheeler  y.  Sheer  (</),  the  testator  gave  the  residue  of 
his  personal  estate  to  be  employed  for  such  charitable  uses  as  by 
codicil  he  should  appoint.  By  a  codicil  he  directed  that  the  residue 
should  be  applied  to  such  uses  and  purposes  as  by  any  other  codicil 
or  codicils  should  be  directed ;  but  he  did  not  name  any  charitable 
purposes.  He  made  two  subsequent  codicils,  but  gave  no  direction 
with  regard  to  the  disposition  of  his  personal  estate.  Lord  King 
held  the  bequest  void.  Lord  Eldon  {h)  explained  the  decision  as 
proceeding  on  the  ground  that  the  charitable  purpose  being  dropped 
by  the  codicil,  and  the  general  use  and  purpose  only  mentioned, 
there  was  something  like  a  revocation  of  the  will ;  the  case  being 
accordingly  reduced  precisely  to  what  it  would  have  been  if  by 
the  will  only  general  uses,  intents,  and  purposes  had  been  men- 
tioned, and  not  charitable  purposes. 

Where  legacies  are  given  to  persons,  not  beneficially,  but  for  Charitable 
purposes  to  be  subsequently  named,  and  such  purposes  are  not  OT^om^^^* 
named  and  there  is  nothing  in  the  will  to  show  that  they  were 

(f)  1  Hy.  &  K.  6C1.  bat  tbere  is  merely  an  omiesion  to  name 

(/)  3   K.    &    J.  at   p.    639  ;    ante^  the  specific  objects,  scto  ante,  p.  30. 

p.  32.  (/♦)  Moggridge  v.  ThackweU,  7  Ves.  at 

iff)  Hoe.  288.    As  to  cases  in  which  p.  79. 

tbe  charitable  purpose  is  not  reroked. 
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intended  to  be  charitable,  tlie  Court  cannot  presume  a  charitable 
intention.  If,  therefore,  the  legacies  are  too  indefinite  to  take  effect, 
except  on  the  footing  of  their  being  charitable,  they  fail  (i). 

In  Aston  v.  Wood  {k),  there  was  a  bequest  to  the  trustees  of  a 
chapel,  with  a  direction  that  the  money  should  be  appropriated 
according  to  statement  appended.  No  statement  was  appended. 
It  was  held  that  the  trustees  could  not  take  the  gift  beneficially ; 
that  a  charitable  intention  could  not  be  presumed ;  and  that  as  the 
bequest  was  not  charitable,  it  was  too  indefinite  to  be  supported. 

A  bequest  "to  the  fellows  and  demies  of  Magdalen  College, 
Oxford,"  was  held  void  for  uncertainty,  it  not  being  clear  whether 
the  gift  waa  charitable,  or  whether  it  was  for  certain  indi- 
viduals (/). 

And  the  mere  fact  that  a  gift  is  to  a  municipal  corporation  is 
not  suflBcient  to  show  that  it  was  intended  to  be  for  a  charitable  or 
public  purpose  (m). 

Upon  the  same  principle  the  Court  will  not  exercise  a  mere 
power,  not  being  also  a  trust,  to  trustees  to  continue  the  testator's 
charities  or  give  any  others  they  should  think  fit  (w). 

The  mere  existence  of  an  intention  to  devote  property  to  charity, 
when  that  intention  has  not  been  carried  into  effect,  is  not  suflScieht 
to  create  a  charitable  trust. 

Thus,  money  deposited  by  a  testatrix  in  a  bank  in  her  own 
name,  "for  charitable  purposes,"  was  held  to  form  part  of  her 
estate  (o).  And  a  mere  promise  by  a  testator  in  his  lifetime  to 
contribute  to  a  charity  is  a  nudum  pactum  and  cannot  be  en- 
forced (p). 

And  where  the  case  is  one  to  which  the  mortmain  provisions 
apply,  the  property  cannot  be  impressed  with  a  charitable  trust 
unless  the  statutory  provisions  are  satisfied  (q). 

Again,  where  no  general  charitable  intention  is  shown,  but  merely 
a  desire  to  benefit  a  specified  institution,  and  by  reason  of  the 
institution  ceasing  to  exist  the  legacy  cannot  take  effect,  there  is  a 
lapse  (r). 


(t)  Mayor,  ^c,  of  Ohueetter  v.  Wood,  3 
Hare,  131 ;  JBuekle  v.  Bristow,  13  W.  R. 
68  ;  Aston  v.  Wood,  L.  B.  6  Kq.  419. 

{k)  Supra;  aDdaeeCkfrporationo/Glou- 
cefter  ▼.  Osbom,  1  H.  L.  C.  272 ;  Buckle 
V.  BrUtow,  13  W.  R.  68. 

(I)  Att.'Gen,  v.  Sihthorp,  2  R.  &  M. 
107 ;  see  also  Sogan  v.  Byrne,  13  Ir.  C. 
L.  R.  166,  where  a  gift  to  monks  named 
'*  Christian  Brothers  "  was  held  Toid  for 
uncertainty,  there  being  no  less  than 
forty- two  unincorporated  establishments 
of  such  monks. 

(m)  Corporation  ofOloucetter  v.  Oebom, 


1  H.  L.  C.  at  p.  286. 

(»)  Coxe  V.  Basset,  3  Ves.  Jun.  155. 

(o)  Sinnett  v.  Herbert,  L.  R.  12  Eq. 
201 ;  GirdlestoneY,  Creed,  10  Hare,  481. 

(p)  Be  Sttdson,  Creed  v.  Henderson, 
W.  N.  1885,  100.  The  Statute  of 
Frauds  was  also  a  complete  answer  to 
the  claim,  ibid. ;  cf .  also,  with  regard  to 
the  application  of  the  Stetute  of  Frauds 
in  the  case  of  charities,  Addlinyton  y. 
Cann,  3  Atk.  141. 

(g)  Oirdlestone  v.  Creed,  supra, 

(r)  Clark  v.  Taylor,  1  Dr.  642; 
Langford  v.  Gotctand,  3  GiflP.  617 ;  2^k 
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In  Buoh  a  case  a  gift  to  a  charity  which  has  expired  is  as  much  a  Charity 
lapse  as  a  gift  to  an  individual  who  has  expired  (s),  and  it  cannot  i^^^  ™*^ 
be  applied  cy-prh  {t). 

The  rule  was  thus  laid  down  by  Kindersley,  V.-C,  in  Clark  Clark  y. 
V.  Taylor  {u).  "Now  there  is  a  distinction  well  settled  by  the  ^''y'^- 
authorities.  There  is  one  class  of  cases,  in  which  there  is  a  gift 
to  a  charity  generally,  indicative  of  a  general  charitable  purpose, 
and  pointing  out  the  mode  of  carrying  it  into  effect ;  if  that  mode 
fails,  the  Court  says  the  general  purpose  of  charity  shall  be  carried 
out.  There  is  another  class,  in  which  the  testator  shows  an 
intention,  not  of  general  charity,  but  to^give  to  some  particular 
institution ;  and  then  if  it  fails,  because  there  is  no  such  institution ; 
the  gift  does  not  go  to  charity  generally :  that  distinction  is  clearly 
recognized ;  and  it  cannot  be  said  that  wherever  a  gift  for  any 
charitable  purpose  fails,  it  is  nevertheless  to  go  to  charity." 

Thus,  a  legacy  to  a  hospital  which  had  ceased  to  exist  before  the 
date  of  the  will  was  held  to  have  failed  (v). 

In  a  recent  case  a  bequest  was  given  for  the  benefit  of  a  so- 
called  society,  for  a  charitable  object,  which  was  founded,  managed, 
and  maintained  by  the  testatrix,  and  of  which  she  was  secretary, 
president,  and  treasurer.  It  was  held  that  the  society  had  no 
existence  apart  from  the  testatrix,  and  that  the  gift  failed  (w). 

This  principle  has  never  been  applied  to  a  case  where  the  Not  applied 
institution  named  was  one  which  had  never  existed  (x),  or  where  ^titution 
the  description  given  by  the  testator  was  equally  applicable  to  exists,  or 
several  institutions  (y).    In  neither  of  these  cases,  however,  can  it  misdescrip- 
be  said  that  there  could  not  have  been  an  intention  merely  to  *'®^- 
benefit  a  particular  institution;   for  the  fact  that  the  institution 
named  is  non-existent  or  cannot  be  ascertained,  need  show  nothing 
more  than  error  on  the  part  of  the  testator. 

So,  also,  if  the  intention  of  the  donor  is  merely  that  a  particular  intention 
purpose  shall  be  effected,  and  that  purpose  is  impossible  to  be  ^^^^^ 
carried  out,  the  gift  will  lapse.  purpose. 

Accordingly,  where  the  testator's  intention  was  merely  that  a 
particular  church  should  be  built,  it  was  held  that  if  and  so  far  as 

T.  Ait.'Gen,,  L.  K.  4  Eq.  521 ;  Makeoum  iu)  1  Dr.  at  p.  644. 

V.  Ardagh,  Ir.  R.  10  Eq.  445 ;  Brown^  (v)  Re  Ovey,  Broadhmt  v.  Barrow,  29 

John   T.   OaUy  W.  N.   1869,   133;     Re  Ch.    D.   660;   Longford  v.   Gowland,   3 

Ovey,  Broadbent  y.  Barrow,  29  Ch.  D.  Giff.  617. 

560 ;  Purday  v.  Johneon,  5  Times  L.  R.  (w)  Be  Joy,  JPUrday  t.  Johnson,  60  L. 

117.    As  to  the  cases  in  which  a  general  T.  N.  S.  175. 

charitable  intention  is  shown,  see  ante,  {x)  Loteombe  t.  Wtntrwyham,  13  Bear. 


p.  34.  87 ;  Be  Mayuire,  L.  R.  9  Eq.  632 

(*)  rtek  V.  AtL-Oen.,  L.  R.  4  Eq.  i  '  '   ^  "  - 

>.  528;  Be  Ovey,  Broadbent  y.  Barrou 

^pra,  at  p.  564,  per  Pearson,  J. 
(Q  Be  tFhite'e  Tnute,  33  Ch.  D.  449 


(*)  Fiek  V.  Att.'Oen.,  L.  R.  4  Eq.  at  (y)  BenneU  y.  ffayter,  2  Beay.  81 ;  Be 

p.  528 ;  Be  Ovey,  Broadbent  y.  Barrow,       Clergy  Society,  2  K.  &  J.  615.    See  ante, 
tupra,  at  p.  564,  per  Pearson,  J.  p.  34. 
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blank. 


Purposes 
partly  illegal 
and  partly 
yalid. 


Tobedis- 
tinguiahed 
from  cases 
where  residue, 
after  satisfy- 
ing illegal 
purpose,  is 
given  to 
charity. 


that  purpose  failed,  tbe  gift  could  not  be  applied  to  any  other 
charitable  purpose  (»). 

Thus,  a  bequest  for  the  purchase  of  a  presentation  to  Christ's 
Hospital,  which  failed  because  it  was  insufficient  in  amount  (a) ; 
bequests  to  erect  abnshouses,  which  failed  because  a  site  could 
not  be  procured  (6),  to  continue  a  periodical,  which  ceased  to  be 
published  shortly  after  the  date  of  the  will(c),  to  establish  a 
charity  in  a  foreign  country,  which  failed  because  of  the  refusal  of 
the  Government  of  the  country  to  accept  it  (rf),  have  all  been  held 
to  fail. 

Legacies  to  persons  who  died  in  the  testator's  Htetime,  to  be 
applied  in  their  discretion  to  charitable  purposes,  were  held  to  have 
lapsed  (e). 

So,  also,  a  gift  which  is  void  on  the  ground  that  it  is  superstitious 
lapses  where  no  general  charitable  intention  is  shown  (/). 

Again,  a  gift  for  a  purpose  clearly  charitable  will  not  be 
supported  if  the  amount  is  left  uncertain,  or  cannot  be  ascer- 
tained (g). 

Thus,  where  blanks  were  left  in  a  will  for  the  amounts  to  be 
given  to  charity  the  gift  failed  (A).  So,  also,  where  a  legacy  of 
definite  amount  was  given  to  increase  till  it  amounted  to  [  ] 

for  building  a  hospital  and  supporting  [  ]  boys  (e). 

In  many  cases  it  happens  that  a  fund  is  given  partly  to  satisfy 
a  purpose  which  fails,  either  because  though  charitable  it  is,  in 
consequence  of  a  direction  that  it  shall  be  laid  out  in  the  pur- 
chase of  land,  obnoxious  to  the  Mortmain  Act  (A:),  or  because,  not 
being  charitable,  it  is  too  indefinite  or  remote  (^,  and  partly  to  a 
valid  charitable  purpose. 

These  are  cases  in  which  the  donor  has,  in  effect,  divided  the  fund 
into  two  parts,  and  given  one  part  for  the  invalid  purpose  and  one 
part  for  charity. 


(2)  AU.'Gen,  v.  Bishop  of.  Oxford,  1 
Bro.  C.  C.  444,  n. ;  cited  4  Ves.  at  p. 
432 ;  Corbyn  v.  French,  4  Ves.  'at  p.  433 ; 
and  see  Att.*Geti.  y.  MinshuU,  4  Yes.  at 
p.  14 ;  Re  Bandell,  Randell  v.  Dixon,  38 
Ch.  D.  213. 

(a)  Chen-y  v.  Moit,  1  My.  &  C.  123. 

\b)  Re  White's  TtutU,  33  Ch.  D.  449. 

(c)  Marsh  v.  Means,  6  W.  R.  816. 

(d)  Neio  V.  Bonaker,  L.  R.  4  Eq.  665 ; 
see  also  Eoare  v.  Eoare,  66  L.  T.  N.  S. 
147. 

{e)  Chamherlayne  v.  Brockett,  41  L.  J. 
Ch.  789.  See  S.  C.  on  appeal,  L.  R.  8 
Ch.  206. 

(/)  JFest  V.  ShttttlevDorth,  2  My.  &  K. 
684  ;  Re  BlundelVs  Trusts,  30  Beav.  360 ; 


and  see  Rex  v.  PMriington,  3  Salk.  334 ; 
Croft  V.  Evetts,  Moo.  781 ;  and  ante,  pp. 
23  scq, 

(^)  Chapman  v.  Brown,  6  Ves.  404 ; 
Att.-Geu,  V.  Hinxman,  2  J.  &  W.  170; 
and  other  cases  cited  infra. 

(A)  Hartshorns  t.  Nicholson,  26  Beav. 
58. 

(t)  Ewen  V.  Bannennan,  2  Dow.  &  C. 
74. 

(k)  Formerly  9  Geo.  II.  c.  36;  now 
Part  II.  of  the  Mortmain  and  Charitable 
Uses  Act,  ISSS,  post, 

(/)  See  Fowler  Y.  Fowler,  33  Beav.  616; 
Re  Vaughan,  Vaughan  y.  Thomas,  33  Ch. 
D.  187;  931^  post,  p.  46. 
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They  must  be  distmg^hed  from  another  class  of  cades,  here- 
after noticed  (m),  in  which  the  residue  remaining  after  satisfying 
the  invalid  purpose  is  given  to  the  charity. 

.   Where  the  fund  is  in  effect  divided  into  two  parts,  there  is  no  Nog^lftto 
gift  to  charity  of  the  part  intended  to  be  devoted  to  the  invalid  ^artdevoted 

purpose.  *o  invalid 

The  rule  in  cases  of  this  kind  is  that  if  the  amount  required  to  ^^^t' 
satisfy  the  illegal  purpose  is  reasonably  ascertainable,  the  gift  of  required  for 
the  other  part  to  charity  is  good ;  for,  the  sum  required  for  the  pu^^e 
illegal  purpose  being  once  ascertained  and  deducted,  the  amount  '^^^^^j 
applicable  to  the  valid  charitable  purpose  is  rendered  certain  {n). 

The  founding  of  a  hospital,  which  was,  in  fact,  a  school  for  Invalid 
100  boys  (o),  the  erection  of  a  monument  (jt?),  or  the  repair  of  a  f,2^^tty  °° 
tomb  {q)f  have  been  held  to  be  purposes  suflSciently  definite,  the  definite. 
amounts  required  for  them  being  reasonably  asoertainabk. 

In  such  a  case  an  inquiry  will  be  directed  as  to  the  amount  inqniiy  as  to 
which  would  be  required  for  the  illegal  purpose  (r),  or  in  a  simple  ^^  f^^ 
case  the  amount  which  would  be  so  required  can  be  determined  by  iUegai 
the  affidavit  of  a  competent  person  («).  purpofle. 

Or  the  fund  may  be  divided  between  the  different  objects  {t),        Or  fund  may 

The  extent  to  which  the  gift  fails  is  the  capital  representing  the  ^^^jj^^ 
annual  amount  necessary  to  satisfy  the  illegal  purpose,  treating  it  How  amount 
as  invested  in  consols  (u).  f^^**^ 

If,  however,  the  amount  required  for  the  object  which  is  illegal  ascertained, 
cannot  be  reasonably  ascertained,  the  gift  of  the  other  part  of  the  '^''^JJ^^ . 
fund  for  the  valid  charitable  purpose,  being  unascertainable,  fails  illegal 

also  (x\  purpose  un- 

*^^  W*  ^  ^  ascertainable. 

In  Chapman  v.  Brotcn  (y),  a  testatrix  bequeathed  the  residue  of  chapman  v. 
her  estate  to  build  or  purchase  a  chapel,  and  20/.  of  any  surplus  ^^'^^^* 


(m)  Twty  p.  45.  Rfi  Vauffhan,  Vaughany.  Thonvas,  33  Gh. 

(»)  Miiford  V.  JReynoldt,  1  Ph.   186,  D.  187. 
197;  Blandfordr,  ThaekcreU,2YGa,Jun,  («)  £e  Vauffhan,  Vaughan  v.  Thomas, 

238 ;  see  Chapman  v.  Broum,  6  Yes.  404 ;  supra, 

CrampY.Flasfootf4K.&J.i79;  Magis-  [t)  HoareY,  Osborne,  L.  R.  1  Eq.  at 

iratea  of  Dundee  v.  Morris,  3  Maoq.  134,  pp.  688,  689.     See  Doyley  v.  Boyley,  7 

169 ;  Koare  y.  Osborne,  L.  B.  1  Eq.  686 ;  Yes.  68,  n. ;  and  Salusbury  v.  DenCon, 

TUk  ▼.  Att.'Qen.,  L.  R.  4  Eq.  621  \  Re  3  K.  &  J.  629 ;  and  post,  p.  146. 
Birketi,  9  CJh.  D.  at  p.  679.  («)  Be  Vaughan,  Vaughan  v.  Thomas, 

io)  Magistrates  of  Dundee  v.  Morris,  33  Oh.  D.  187. 
3  Macq.  134.  {z)  Chapman  v.  Brown,  6  Yes.  401 ; 

(p)  Mitfordy,  Reynolds,  1  Ph.  185.  Att.-OefU  y,  Davies,  9  Yes.  635;  Att.- 

[q)  Fisfcy.  Att-Gen.,  L.  R.  4  Eq.  621 ;  Oen.  v.  Hinxman,  2  J.  &  "W.  270  ;  Lim- 

Be  Birkett,   9  Ch.  D.  at  p.   679 ;    Be  brey  v.  Gurr,  6  Madd.  161 ;    Cramp  v. 

Vaughan,  Vaughan  v.  Thotnas,  33  Ch.  D.  Blayfoot,  4  K.  &  J.  at  p.  482 ;  Peek  v.  Peek, 

187.  17  W.  R.  1069;  Be  Taylor,  Martin  v.  Free- 

(r)  MUford  ▼.  Beynolds,  1  Ph.  at  p.  $nan,  68  L.  T.  N.  S.  638.    See  Att.-Gen. 

199 ;  Chapman  y.  Brown,  6  Yes.  at  p.  410 ;  v.  Parsons,  8  Yes.  186. 
Adnam  v.  CoU,  6  Bear.  363;  Hoars  v.  (y)  6  Yes.  404. 

Osborne,  L.  B.  I  Eq.  at  pp.  688,  689 ; 
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which  might  remain  for  supporting  a  minister,  and  the  rest  of  such 
surplus  she  directed  to  be  laid  out  for  such  charitable  uses  as  her 
executors  should  think  proper.  The  first  gift  being  void  under 
9  &eo.  II.  c.  36,  the  gift  of  the  further  surplus  for  charity  gene- 
rally was  held  to  fail  for  uncertainty.  "  I  have  been,"  said  Grant, 
M.  E.,  "  a  good  deal  embarrassed  as  to  the  ultimate  bequest  of 
the  residue,  to  be  applied  by  the  executors  in  general  charitable 
purposes.  Standing  by  itself,  a  bequest  of  a  residue  to  be  employed 
in  such  charitable  purposes  as  the  executors  shall  think  proper  is  a 
good  bequest ;  supposing  it  legal  to  do  as  the  testatrix  had  directed, 
and  a  residue  had  been  left  after  these  purposes  were  answered, 
there  woxdd  have  been  a  good  bequest  of  it;  and  therefore  the 
question  is,  whether  that  ulterior  bequest  is  to  fail,  because  the 
prior  bequest  cannot  take  efEect.  If  it  coxdd  be  reduced  to  any 
certainty,  how  much  would  have  been  employed  by  the  executors 
for  the  other  purposes,  the  residue  ought  to  be  employed  imder 
this  last  direction,  viz.,  for  charitable  purposes  generally.  I 
have  considered  whether  that  can  be  ascertained  by  a  reference  to 
the  Master,  to  see  how  much  woxdd  have  been  sufficient  for  this 
chapel :  but  upon  consideration  it  is  quite  impossible  to  give  any 
direction,  that  would  not  be  vague  and  indefinite  to  a  degree  almost 
ridiculous ;  an  inquiry  what  they  might  have  employed  for  building 
a  chapel,  without  knowing  what  kind  of  a  chapel ;  the  testatrix  having 
given  no  ground  to  ascertain  what  kind  of  a  chapel:  no  locality. 
It  is  utterly  impossible  to  frame  any  direction  that  would  enable 
the  Master  to  form  any  idea  upon  it.  If  she  had  even  pointed  out 
any  particular  place,  that  might  have  furnished  some  ground  of 
inquiry  as  to  what  size  would  be  sufficient  for  the  congregation  to 
be  expected  there  ;  but  this  is  so  entirely  indefinite,  that  it  is  quite 
imcertain,  what  the  residue  would  have  .been ;  and  therefore  it  is 
void  for  that  imcertainty.  She  had  no  view  to  any  residue  but  a 
residue  to  be  constituted  by  actually  building  a  chapel.  She  con- 
templated no  residue  but  with  reference  to  that.  It  is  impossible 
to  ascertain  it  in  the  only  manner  in  which  she  meant  it  to  be 
ascertained.  It  is  impossible  for  the  Court  to  apply  it.  Therefore 
the  whole  of  this  disposition  is  void." 
Cramp  v.  So  where  land  was  devised  for  the  purpose  of  erecting  a  school- 

^w<»  •  room,  and  the  testator  gave  to  his  executors  the  sum  of  400/.  upon 
trust  to  expend  the  same,  or  such  part  thereof  as  might  be  neces- 
sary, in  the  erection  of  a  school-room;  and  in  case  any  part 
should  not  be  so  expended,  the  same  was  to  be  laid  out  in  repair- 
ing a  chapel ;  it  was  held  that  the  whole  bequest  was  void,  the 
executors  not  having  any  alternative,  tiie  first  trust  being  express, 
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but  to  apply  part  at  least  of  the  400/.  in  a  manner  forbidden  by 
the  statute ;  and  inasmuch  as  the  whole  of  so  small  a  sum  might 
Well  have  been  employed  in  building  a  school,  an  inquiry  how 
much  would  have  been  sufficient  for  that  purpose,  as  suggested  in 
Chaptnan  v.  Brou^iij  would  be  useless  (z). 

In  Kirkmann  v.  Leicia  (a)  the  surplus  which  would  remain  after 
constructing  a  well  and  erecting  a  pump  was  considered  to  be 
unascertainable. 

We  now  come  to  the  second  class  of  cases  before  referred  to,  in 
which  the  residue  remaining,  after  satisfying  a  certain  invalid 
object,  is  given  to  charity ;  or,  which  is  the  same  thing,  where  the 
gift  is  in  effect  a  gift  of  the  whole  to  charity,  subject  to  so  much, 
if  any,  as  may  be  required  for  satisfying  the  illegal  purpose.  In 
these  cases  no  question  as  to  ascertaining  the  amount  required  for 
the  invalid  purpose  arises,  for  the  result  of  the  failure  of  that  part 
of  the  gift  is  that  the  whole  goes  to  the  charity. 

To  this  head  belongs  a  series  of  cases  in  which  a  fund  has  been 
given  to  trustees  upon  trust  to  apply  the  income  in  keeping  a  tomb 
in  repair,  and  as  to  the  remainder  of  the  income  for  valid  charitable 
purposes. 

In  all  these  cases  it  has  been  held  that  the  result  of  the  failure 
of  the  trust  for  the  repair  of  the  tomb  is,  that  the  whole  of  the 
income  becomes  applicable  for  the  charitable  purpose  [b). 

The  case  of  Re  Vaughan,  Vaughan  v.  Thomas  (c),  illustrates  both 
principles.  There  the  income  of  a  fund  was  directed  to  be  applied 
first  in  keeping  a  family  vault  in  repair,  and  as  to  the  residue  in 
keeping  in  repair  a  tomb  and  a  churchyard,  the  repair  of  the  church- 
yard being  a  valid  charitable  object.  It  was  held  (1)  that  so  much 
of  the  income  as  would  have  been  required  to  keep  in  repair  the 
family  vault  fell  into  residue ;  and  (2)  that  as  to  so  much  of  the 
residue  as  was  required  for  the  repair  of  the  tomb  the  gift  failed, 
and  as  to  the  rest  was  good. 

A  charitable  bequest,  in  itself  valid,  but  dependent  upon  a  pre- 
vious invalid  gift,  fails  also  {d). 


Residae,  after 
tiatisfying 


purpose, 
g^ven  to 
charily. 


Re  Vaughan^ 
Vaughan  t. 
Thomaa, 


Beqnest 
dependent  on 
previous  void 
gift. 


(z)  Crampy,  Flai/foot,  4  K.  &  J.  479. 
See,  also,  Cherry  t.  Mott^  1 M7.  &  C.  at  p. 
133;  Be  Birkett,  9  Ch.  D.  at  p.  579; 
and  He  Taylor,  Martin  t.  Freeman,  58 
L.  T.  N.  S.  638. 

(a)  38  L.  J.  Ch.  570. 

(b)  ruk  V.  Att.'Gen.,  L.  R.  4  Eq. 
521 ;  Hunter  y.  Bullock,  L.  R.  14  Eq. 
45 ;  Dawson  y.  Small,  L.  R.  18  Eq.  114 ; 
Be  Williame,  5  Ch.  D.  735 ;  Be  Birkett, 
9Ch.J).  676;  Be  Vaughan,  Vaughan  y. 
Thomas,  33  Ch.  D.  187 ;  contra,  Fotcler 


y.  Fowler,  33  Beay.  616.  And  see  Be 
Bigley's  Trusts,  36  L.  J.  Ch.  at  p.  149 ; 
Hoare  y.  Osborne,  IL.  R.  1  Eq.  585. 

{e)  Supra, 

\d)  Chapman  y.  Brown,  6  Yes.  404; 
AtU'Gen.  y.  Davies,  9  Yes.  535 ;  Zt;n- 
breg  y.  Gurr,  6  Madd.  151 ;  Fries  v. 
Hathaway,  6  Madd.  304;  Att.-Gen.  y. 
Goulding,  2  Bro.  C.  C.  428 ;  Smith  y. 
Oliver,  11  Beay.  481;  Be  Taylor,  Mar^ 
tin  y.  Freeman,  58  L.  T.  N.  S.  538 ;  cf . 
Att.'Gen.  y.  Hodgson,  15  Sim.  146. 
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Gift  f onning 
part  of 
impracticable 
scheme. 
Prior  valid 
gift  not 
affected  by 
invalidity  of 
dependent 

Revoked 
legacies  not 
set  up  by 
failure 

of  substituted 
bequest. 
Foreign 
chari^ 
disclaimed. 
Legality  of 
foreign 
charity  de- 
termined by 
lex  loci, 
Inquiiy  as  to 
legality* 


Thus,  where  a  bequest  was  made  for  building  a  chapel,  which 
was  void  under  9  Geo.  II.  c.  36  (e),  a  direction  to  apply  a  portion 
of  the  surplus  in  providing  a  minister  failed  also  (/). 

Where  a  house  was  devised  for  a  master  of  a  school,  and  a  sum 
of  money  bequeathed  for  providing  a  master,  the  devise,  being  void 
the  bequest  also  failed  (g). 

So  where  there  is  a  bequest  for  the  erection  of  a  building,  which 
fails,  a  bequest  for  its  endowment  cannot  be  supported  (A). 

A  gift  valid  in  itself  was  held  to  fail  because  it  formed  part  of  a 
scheme  which  could  not  be  carried  into  ejffect  (i).  * 

Where,  on  the  contrary,  the  first  gift  is  valid  and  the  dependent 
gift  invalid,  the  validity  of  the  first  is,  of  course,  not  ajffected  (X). 

Where  a  testator  by  a  codicil  revokes  charitable  legacies  well 
given  by  will,  and  substitutes  invalid  charitable  purposes,  the 
legacies  given  by  the  will  are  not  set  up  by  the  failure  of  those 
substituted  by  the  codicil  (l), 

A  gift  necessarily  fails  where  it  is  for  the  establishment  of  a 
charity  in  a  foreign  country,  and  the  trustees  named,  being 
foreigners,  disclaim  the  trusts ;  for  in  such  a  case  the  Court  has  no 
power  to  enforce  the  trust  or  to  settle  a  scheme  (m). 

The  question  whether  a  specified  charitable  purpose  is  legal  or 
not,  is  one  which  must  be  determined  according  to  the  laws  of  the 
country  in  which  the  trusts  are  to  be  carried  into  effect  (w). 

In  one  case  an  inquiry  was  directed  as  to  the  legality  in  Scotland 
of  the  purpose  named  by  the  testator  (o). 


Surplus 
income. 


Question  of 
construction. 


Surplus  Income, 

It  frequently  happens  that  a  donor  has  specifically  named  certain 
charitable  objects  which  do  not  exhaust  the  whole  income  of  the 
property,  or  that,  although  the  whole  income  of  the  property  was 
originally  exhausted,  there  has  been  a  subsequent  increase. 

In  cases  of  this  kind  questions  of  some  complexity  arise  as  to 
who  is  entitled  to  the  surplus. 

The  question  is  purely  one  of  construction.  "  We  must  look  at 
the  instruments  to  be  construed,  and  see  whether,  taking  them 


{e)  Nov  Part  II.  of  Mortmain  and 
Charit.  Uses  Act,  1888,  post. 

(/)  Chapman  v.  Brown,  supra, 

(g)  Ait." 6m.  v.  Hinxman,  2  J.  &  W. 
270 ;  Cramp  v.  Flayfoot,  4  K.  &  J.  479. 

(A)  Green  v.  BHtten,  42  L.  J.  Oh.  187; 
Att.'Gen.  v.  Whitchurch,  3  Ves.  Jun. 
141;  Smith  V.  Oliver,  11  Beav.  481; 
Jhmn  V.  JBownas,  1  K.  &  J.  696 ;  Be  Cox, 
Cox  V.  Davie,  7  Ch.  D.  204. 


(t)  Gneves  ▼.  Case,  4  Bro.  C.  0.  67. 

{k)  Blandford  v.  Fackerell,  4  Bro.  0.  C. 
394;  Att.'Gen,  v.  Stepney,  10  Ves.  22. 

(0  Tupper  V.  Tupper,  1  K.  &  J.  666. 
Of.  Quinn  v.  Butler,  L.  R.  6  E^226. 

(f»)  New  V.  Bonaker,  L.  R.  4  jEq.  656 ; 
and  aeepoat,  p.  127. 

(n)  Ibid. 

{oj  Thompson  y.  Thompson,  1  Coll.  381. 
Of.  Russell  y,  Jackson,  10  Hare,  at  p.  216. 
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altogeihea*,  we  disoover  an  intention  on  the  port  of  the  donors  that 
the  rents  should  be  divided  in  certain  proportions,  and  given  to 
the  different  objects  of  the  bounty  of  the  donors  in  those  propor- 
tions, or  whether  the  intention  manifested  is,  that  specified  sums 
should  be  permanently  paid  to  particular  objects  of  the  bounty  of 
the  donors,  and  that  they  should  be  entitled  to  nothing  more  than 
the  payment  of  these  specified  sums,  without  abatement  and 
without  augmentation"  {p.). 

The  rule  is,  that  if  the  donor  has  manifested  an  intention  that  Intention  to 
the  whole  of  the  income  of  the  property  shall  be  applied  in  charity,  i^^^e^^  ^ 
any  subsequent  increase  in  the  amount  of  the  income  will  also  be  charity. 
80  applicable,  and  no  part  of  the  original  income  or  of  the  subse- 
quent increase  can  be  beneficially  enjoyed  by  the  donees  in  trust. 

The  mode  in  which  the  surplus  income,  when  applicable  to 
charity,  is  dealt  with  is  treated  of  in  Chapter  VI. 

There  may,  in  the  first  place,  be  an  express  direction,  as  where  Gift  of  whole 
the  whole  rents  are  given  for  a  charitable  purpose  (g).  income. 

Similarly,  if  the  donor  specifies  certain  charitable  objects,  and 
then  disposes  of  the  whole  of  the  residue  of  the  income  for  a 
charitable  purpose  (r). 

In  AtL'Oen.  v.  Wax  Chandlers^  Co.{h)j  property  was  devised  to  Att.-Om. 
the  company  "  for  this  intent  and  purpose,  and  upon  this  condition,  ^'^^,»  ^ 
that  they  shall  yearly  distribute  eight  pounds  of  lawful  money  of 
England  after  this  manner;"  specific  objects  were  then  named, 
exhausting  the  eight  pounds ;  and  the  devise  continued : — ^*  And 
the  rest  of  the  profits  of 'the  said  houses  and  tenements  I  will  shall 
be  bestowed  upon  the  reparations  of  the  said  houses  and  tenements;" 
and  it  was  held  that,  inasmuch  as  the  whole  of  the  income  was 
dedicated  to  charity,  any  increase  must  be  devoted  to  the  same 
purpose. 

So,  also,  if,  although  the  testator  does  not  exhaust  the  whole  in-  intention 
come,  he  expressly  states  a  desire  to  devote  the  whole  to  charity  (^),  ^^^^^ai?** 
or  makes  a  general  disposition  of  his  property  for  charitable  pur-  to  charity, 
poses  (m),  or  otherwise  manifests  an  intention  to  devote  the  whole 

(p)  Per  Lord  OampbeU  in  Att.-Gen.  L    B.   6  Ch.  512;  AU,-GeH.  v.    JFax 

▼.  Jkan  and  Canont  of  JFindsor,  8  H.  L.  Chandlen'  Co.,  L.  R.  6  H.  L.  1 ;  cf.  Uki- 

.0.  at  pp.  393,  394 ;  see  alao  p.  406.  reraity  of  Aberdeen  v.  //viwtf,   L.  E.  1 

{q)  Kennington  Hasting*^  due,  Duke,  H.  L.,  Sc.  289. 

71.  (<)  L.  B.  6  H.  L.  1 ;  see  also  Merehant 

(r)  Ati.'Gen.  ▼.  Sari  of  Wlnehehea,  3  Taylort'Co,  y.  Ati.-Gen.,  Jj,  B. 6  Cfa.  512. 

Bro.  C.  C.  373  ;  Att.-Gen.  v.  Hartley,  4  it)  Arnold  v.  Att.'Gen,,Show.V.C.22, 

Bro.  C.  C.  412;  AlL-Gen,  y.  Minthua,  («)  Att.^Gen,  y.  Sparks,  Amb.   200, 

4  Vea.  11;  Att.-Gen.  y.  SoUy,  5  L.  J.  AtL-Gen.  y.  ffaberdashert'  Co.,  4  Bro. 

Ch.  5 ;  Att.'Gen.  ▼.  CaiuM  CoUege,  2  Keen,  C.  G.  103 ;  S.  C  nom,  AtU'Gen.  y.  Tonna^ 

160 ;  Merchant  Taylors'  Oo.  y.  Att.-  Gen,,  2  Vee.  Jan.  1. 
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to  charity  (ir),  the  whole  of  any  subsequent  increase  will  be  appli- 
cable  to  charity. 
Att.'Oen.  V.  In  Att.-Gcn,  v.  Earl  of  Winchehea  (y)  the  testator  gave  the  residue 
mnefeisea.  ^^  ^^®  personal  estate  to  trustees  upon  trust  to  pay  12/.  a  year  to  a 
schoolmaster  for  the  children  of  a  certain  parish,  20«.  for  the  pur- 
chase of  books,  and  to  apply  any  surplus  income  in  clothing  and 
putting  out  apprentices  to  any  trade,  business,  or  occupation,  two 
children  of  the  said  parish  and  one  of  another  parish.  It  was  held 
that,  the  residue  being  more  than  adequate  to  the  number  of  the 
objects  of  the  charity,  the  surplus  was  applicable  to  similar  pur- 
poses. "  The  question,"  said  Arden,  M.  R.,  "  is,  whether  the  whole 
surplus  of  this  personal  estate  is  not  intended  to  go  to  the  charitable 
purposes  mentioned  in  the  will,  though  more  than  sufficient  to 
answer  the  exact  number  of  the  objects  there  specified.  The  real  in- 
tention of  the  testator  is  perfectly  clear,  that  he  meant  to  give  the 
whole  surplus."  He  then  cited  the  cases  of  Att.-Oen.  v.  Bishop  oj 
Oxford {z)^  and  Att.-Gen,  v.  Goulding{a)jfmi  proceeded: — "Where- 
ever  the  intention  has  been  to  dispose  of  the  whole  property  to 
certain  purposes,  as  in  the  early  case  of  Thetford  School  (b)^  and 
numerous  subsequent  authorities,  the  whole  has  been  applied :  the 
intention  has  been  considered  as  such,  and  it  has  been  only  inferred 
that  the  testator  has  been  mistaken  as  to  the  quantum.  It  has 
been  observed  as  a  strong  mark  of  his  intention,  that  by  giving  the 
apprentice  fees  to  three  objects,  he  has  marked  out  the  limits  of  his 
bounty,  and  that  the  confining  it  to  that  number  will  be  a  sufficient 
compliance  with  his  intention ;  but,  according  to  the  disposition  of 
this  residue,  his  intention  cotild  not  be  limited  to  three  boys ;  and 
if  he  would  pay  more,  the  testator  has  shown  an  intent  that  the 
surplus  beyond  that  must  be  applied  in  the  same  manner ;  there- 
fore I  am  of  opinion  it  must  be  applied  to  the  charitable  purposes 
mentioned  in  the  will ;  perhaps  it  may  not  turn  out  to  be  much 
more  than  sufficient,  but  if  it  should,  the  next  of  kin  may  then 
come  to  the  Court,  as  in  other  cases,  where  there  has  been  an 
increase  of  rents  and  profits." 
Intentiona  Again,  if  the  donor,  without  making  any  general  declaration  as 

wheredyecte  ^  devoting    the  whole  income  to  charity,  nevertheless  names 
specified         specific  charitable  purposes  which  exhaust  the  whole  income,  that 

(x)  Att.'Gen,  ▼.  Drapes*  Co.,  2  Beav.  6  H.  L.  C.   at  p.  319  ;    Att,-Qen,  v. 

608  ;  Ibid.y  4  Beav.   67;    AtL-Gm.  v.  Dean  and  Canons  of  WincUitr^  8  H.  L.  C. 

ChHsfs  Hospital,  4  Beav.  73  ;  Att.-Oen.  369. 

V.  Fainters'  Co.,  2  Cox,  61 ;   Fiesehsl  v.  (y)  3  Bro.  C.  C.  373. 

Part*,  2  S.  &  S.  384  ;    and  see  Mayor  of  (z)  1  Bro.  C.  C.  444,  n. 

SouthmoUon  ▼.  Att.-Oen.,  6  H.  L.  C.  at  (a)  2  Bro.  0.  0.  428. 

p.  32  ;  Mayor  of  Beverley  v.  Att,'Oen.,  (b)  8  Co.  130b. 
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exhaustion  indicates  an  intention  to  devote  the  whole  to  charity,  which 
In  this  case,  also,  therefore,  any  subsequent  increase  will  go  to  ^come. 
charity.    The  Thetford  School  Case  {c)  is  the  leading  authority  for 
this  proposition. 

And  the  same  result  occurs  where  it  appears  that  the  donor  intention  to    I 
thought  he  was  disposing  of  the  whole  income  (d).  k^e* 

So,  also,  where  the  surplus  undisposed  of  was  insignificant,  and  surplus  very 
there  was  a  direction  that  the  particular  payments  should  abate  sdmSi. 
proportionately  in  the  event  of  depreciation  of  the  property,  the 
inference  was  that  they  were  in  like  manner  to  share  proportionately 
in  any  increase  (e).  But  the  difference  between  66/.  13«.  4(f.  and 
66/.  3«.  4rf.  was  not  considered  to  be  insignificant,  and  the  surplus 
revenues  were  held  to  belong  to  the  donees  beneficially  (/). 

The  case  is  different  where  no  intention  of  devoting  the  whole  No  general 
income  to  charity  is  manifested,  and  the  particular  charitable  i^ntion^and 
payments  directed  to  be  made,  or  the  particular  charitable  purposes  income  not 
directed  to  be  satisfied,  do  not  exhaust  the  whole  proceeds  of  the 
property. 

In  this  case  the  right  of  the  charity  is  limited  by  the  extent  of  Eight  of 
the  trust  created  in  its  favour  {g).    "  If  I  give  an  estate  to  trustees,  ^  Z^^^ 
and  take  notice  that  the  payments  are  less  than  the  amount  of  the  W^^^  trust, 
rents,  no  case  has  gone  so  far  as  to  say,  that  the  cestui  qtie  trusty 
even  in  the  case  of  a  charity,  is  entitled  to  the  surplus  "  (A).    And 
this  will  be  so  even  though  the  specific  payments  directed  to  be  made 
for  the  charity  have  become,  by  reason  of  the  decrease  in  the  value 
of  money,  insufficient  to  carry  out  the  charitable  intention  of  the 
donor  (i). 

Sometimes  there  is  an  express  direction  that  the  surplus  is  Express  gift 

of  surplus. 

(e)  8  Co.  130  b;  kxAb^  InhahitanU  qf  (i)  AiL^Gen.  v.  WiUon,  3  My.  &  K. 

JSUham  T.   Warreyn,  Duke,  67;   Sutton  362;  Att.-Gen.  y.  Marehant^  L.  B.  3 

CoUJUld  Cote,  Buke,  68;   Att,-Om.  v.  Eq.  424. 

Toumiend,  Duke,  34;  Hen»haw  y.  CorpO'  {e)  Mereeri  Co.  y.  AtL-Gen.,  2  Bli. 

ration  of  Morpeth^  Duke,  69;   Lad  y.  N.  S.  165;  in  this  case  the  surplus  un- 

Zondon  Gity^  Mos.  99 ;  Att^^Gen.  y.  Mayor  disposed  of  was  oulj  9«. 

of  Coventry,    2  Vem.    397;    Att.-Gen,  (/)  Att.-Gen.  y.  Brazenoee  CoUege,  2 

Y.   Johnson,    Amb.   190;    Att.-Gen,  y.  a.  &  F.  295. 


Green,  2  Bro.  0.  C.  492;  Att.-Gen.  y.  (y)  Att.-Gen,  y.   Cordtcainers'  Co.,   8 

Cooper^  Co.,  19  Ves.  187;  Att.-Gen.  v.      My.  &  K.  6^  '^  ^ " 

Mayor  ofJBristol,  2  J.  &  W.  at  p.  322 ;       W.  R.  297. 


Coopert'  Co.,  19  Ves.  187;  Att.-Gen.  y.      My.  &  K.  634;  Att.-Gen.  y,  Ziddell,  19 

Mayor  ofJBristol,  2  J.  &  W.  at  p.  322 ;       W.  R.  297. 

AH.-Gen.  y.  Barham,  4  L.  J.  Ch.  128 ;  (A)  Per  Lord  Eldon  in  Att.-Gen.  v. 


Att.-Gen.    y.   Gilbert,    10    BeaY.    617  ;  Mayor  of  Bristol,  2  J.  &  W.  at  pp.  307, 

Att.-Gen.  y.  Marehmt,  L.  R.  3  Eq.  424  ;  308 ;    and    see  Att.-Gen.    y.   Brazenose 

see  also  Att.-Gen.  y.  Brazenoee  College,  2  College,  2  CI.  &  F.  at  pp.  328,  329 ;  Att.^ 

Q.   &  F.  at  p.  328 ;  May<yr  (f  South"  Gen.  y.  Skinners'  Co.,  2  Russ.  at  p.  435 ; 

moUon  Y.  Att.-Gen.,  6  H.  L.  C.  at  p.  Att.-Gen.  y.  Smythies,  2  R.  &  M.  at  pp. 

32;  Mayor  of  Beverley  y.  Att.-Gen.,  6  740—742. 

H.  L.  C.  310 ;  Att.-Gen.  y.  Dean  and  (i)  Att.-Gen.  y.  Gaseoigne,  2  My.  &  K. 

Canons  of  Windeor,  8  H.  L.  0.  369.  647 ;  Commissioners  of  Charitable  Dona- 
tions Y.  Cliford,  1  Dr.  &  W,  246. 
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to  belong  to  the  donees  beneficially.  Thus,  in  Ait-Ocn.  v. 
Skinners^  Co.  (y ),  property  was  vested  in  the  company  upon  trust  to 
maintain  a  grammar  school,  and  the  surplus  was  directed  to  go 
"  to  the  use  and  behoof  of  the  Skinners'  Company  to  order  and 
dispose  of  at  their  wills  and  pleasures." 

In  Att-Gen.  v.  Oascoigm  (A;),  the  surplus  rents  were  expressly 
given  to  the  executors  beneficially. 

Gift  subject         But  it  is  uot  necessary  that  there  should  be  any  express  direction 

tn]^or        8S  to  the  disposal  of  the  surplus  income. 

upon  specified      j^  ig  sufficient  if  it  appears  from  the  construction  of  the  instru- 

conditioDS.  '*■'*■ 

ments  that  the  property  was  intended  to  be  held  subject  only  to 
the  execution  of  certain  charitable  trusts  or  the  performance  of 
certain  conditions  in  favour  of  charity. 

"  Generally  speaking  ...  it  wiU  be  assumed  that  he  (the  donor) 
intended  to  confer  a  benefit  upon  the  donee,  in  the  enjoyment  of 
any  increase  of  the  fund,  should  such  gift  be  to  the  donee,  subject 
to  certain  payments  to  others;  jsecondly,  if  the  gift  be  upon 
condition  of  making  certain  payments,  subject  to  a  forfeiture  upoA 
non-performance  of  the  condition ;  or,  thirdly,  if  the  donee  might 
be  a  loser  by  the  insufficiency  of  the  fund,  which,  indeed,  is  con- 
sequential upon  the  last "  (/). 
Specified  If  then  it  appears  that  there  is  an  absolute  gift,  subject  only  to 

certain  trusts  in  favour  of  charity,  any  surplus  belongs  beneficially 
to  the  donees  (w). 

Thus,  where  property  is  conveyed  to  a  college  to  the  intent  that 
they  shall  maintain  certain  scholars  (*?)  or  schools  (o),  or  to  a  city 
company,  or  a  municipal  corporation,  for  certain  charitable  purposes 
not  exhausting  the  income  (jo),  or  to  a  imiversity,  subject  to  certain 
payments  (5^),  the  donees  are  beneficially  entitled  to  any  surplus. 
So,  also,  where  the  gift  was  to  the  dean  and  canons  of  Windsor, 

ij)  2  Robs.  407  ;  Be  JordeytCa  Charity ^  626 ;  Att,'Oen,  v.  JetM  Collie,  Oxford, 

1  Mj,  &  K,  il6 ;  Mayor  of  Sotahmoiton  29  BeaT.  163;  Att.-Gen.  y.  Sidney 
V.  AtU'Gen,,  6  H.  L.  C.  1 ;  Mayor  of  Sussex  ColUge,  L.  R.  4  Ch.  722;  Mer^ 
Beverley  v.  AtL-Gen.,  6  H.  L.  C.  310;  ehant  Taylors*  Go.  v.  Att,-Gen,,  L.  R. 
Ate.'Gen.v,  Dean  and  Canons  of  Windsor^  6  Gh.  at  p.  615;  and  see  Ait,- Gen.  y. 
8  H.  L.  C.  369.  JFax  Chandlers'  Co.^  L.  R.  6  H.  L.  at 

(k)  2  Mj.  &  K.  647.  p.  19. 

(/)  Per  Lord  Cottenliam  in  Jack  y.  (n)  Ait. 'Gen.  y.  St.  John's  Coll.,  Cam* 

Burnett,  12  CI.  &  F.  at  p.  828.  bridge,  Coop.  t.  Brough.  394 ;  Alt.-Gen. 

(m)  Ait. 'Gen.  v.  Mayor  of  Bristol,  2  y.  Brazenose  Colleye,  2  CI.  &  F.  696  ;  see 

J.  &W.  294;  Ati.'Gen.  y.  Skinners'  Co.,  also  Ait.-Gen.  v.  Sidney  Sussex  College, 

2  Rubs.  407 ;  Be  Jordwi's  Charity,  6  Sim.  34  Beay.  664 ;  ibid.,  L.  R.  4  Ch.  722. 
671 ;  Att.'Gen.  y.   Cordwainers'  Co.,  3  (o)  Att.'Gen.  y.  Trinity  Coll.,  Cam* 
Uj.  &  K.  634 ;  Att.-Gen.  y.  Fishmongers'  bridge,  24  Beay.  883. 
Co.,  6  My.  &  C.  11 ;  Att.-Gen.  y.  Braze»          (p)  Att.-Gen.  y.  Skinners'  Co.,  6  Sim. 
nose  College,  2  CI.  &  F.  296;  Jack  y.  596;  Att.-Gen.  y.  Grocers'  Co.,  6  Beay. 
Burnett,    12   CI.   &  F.   812;   Mayor  ^  626;  Mayor  of  Beverley  Y.  Att.'Gen.,  6 
Southmolton  y.  Att.'Gen.,  6  H.  X.  C.  H.  L.  C.  310. 
1;   Att.'Gen.  y.  Grocers'  Co.,  6  Beay.          (7)  /ar*  y.  i?«/ni^^/,  12  CI.  &  F.  812. 
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subject  to  making  certain  pajmaents  for  the  poor  knights  of 
Windsor  and  others  (r). 

In  one  case  where  charitable  purposes  were  specified,  and  the 
surplus  income  was  given  for  repairs,  it  was  held  that  a  propor- 
tionate part  of  the  surplus  belonged  to  the  donees  beneficially, 
subject  to  the  duty  of  repairing  (s). 

In  Ati.'Gen,  v.  Smythies  (^),  a  charitable  corporation  had  been  Surplus  to 
created  by  letters  patent  under  the  name  of  "The  Master  and  Poor  Xwdtebie 
of  the  College  or  Hospital  of  King  James,"  to  consist  of  a  master  corporation 

,«  X.     £  AX.     n  L  •  absolutely. 

and  nve  poor  persons,  each  of  the  five  poor  persons  to  receive  a 
fi5)ecified  sum  yearly ;  and  it  was  ordained  that  the  revenue  should 
be  applied  for  the  support  of  the  master  and  poor  of  the  hospital, 
and  the'  repair  of  the  buildings.  It  was  held  that  there  was  a  gift 
of  the  whole  to  the  master  and  paupers,  and  that,  the  amount 
receivable  by  the  latter  being  ascertained,  the  surplus  must  go  to 
the  former. 

Ajid  where  necessary  there  will  be  an  apportionment  between  Apportion- 
the  present  master  and  the  representatives  of  the  late  master  (w).      S^  a^*^^^ 

The  principle  of  this  decision  was  thus  explained  by  Lord  present 
Brougham  (r) :  "  If  the  gift  is  of  the  whole  estate  or  fund  to  one,  Explanation 
and  another  is  to  receive  so  much  a  year  out  of  its  rents  and  profits,  ^ven  by  Lord 
that  clearly  gives  the  surplus  to  the  first.     Then,  if  the  gift  is  to    ^^^  *°^' 
both,  but  so  as  one  shall  take  yearly  so  much,  is  not  this,  in 
substance  and  efEeot,  the  same  thing  P    The  whole  is  given  to  both, 
not  in  fixed  proportions,  but  with  a  certain  amount  to  the  one  and 
the  unascertained  residue  to  the  other.    It  is  distributed,  and  their 
shares  are  ascertained,  not  by  division  but  subtraction  "  {x). 

It  was  held  by  Lord  Eldon,  in  a  case  where  the  master  and 
usher  of  a  school  of  royal  foimdation  were  corporators,  that  as  long 
as  they  remained  so,  and  the  visitor  did  not  think  proper  to  remove 
tliem,  they  must,  in  a  court  of  justice,  have  the  enjoyment  of  all 
the  revenues  which  belonged  to  them  by  the  same  instrument  that 
gave  them  the  corporate  character  (y). 

As  a  rule,  however,   surplus  income  exceeding  a  reasonable  As  a  rule 
compensation  for  the  duties  performed  will  not  be  allowed  to  be  Stow^'to* 

(r)  AlL'Gen,  v.  Dean  and  Canont  of  {v)  Att.-Gen.  v.  Smfjth'm,  2  B.  &  M. 

Windsor,  8  H.  L.  0.  369.  at  p.  741. 

(«)  Att.'Oen.  V.  Coopers^  Co.^  3  Beay.  (x)  Ibid,    But  the  master  was  held 

29  ;   but  see  the  obserrations  of  Lord  not  entitled  to  proceeds  of  sale  ofrmate- 

Granworth  in  Mayor  of  Beverley  y.  Att.-  rials  of  buildings  erected  under  a  lease 

Oen.f  6  H.  L.  0.  at  p.  324.  on  land  belonging  to  the  charity,  on  the 

(t)  2  B.  ft  M.  717 ;  and  cf .  Re  AshUm^e  ground  that  they  were  part  of  the  corpm 

Charity ,   27  Beay.   116;    Att.'Gen,  y.  of  the  charity  estate. 

WygyeeUmU  Hoepital,  12  Beay.  113.  {y)  Ex  parte  Berlchampstead  Free  School^ 

<m)  Att.^Gen.  y.  Sfftythies,  16  Beay.  2  V.  &  B.  134,  144. 
386. 
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enjoyed  by  the  master  for  his  own  beneiSt.  Thus,  in  Att-Gen.  v. 
Master  of  Brentwood  School  (s),  where  the  endowment  of  a  grammar 
school  was  vested  in  the  master  and  wardens  as  a  corporation,  the 
master  was  held  not  entitled  to  the  surplus  income. 

That  the  donee  takes  the  surplus  beneficially  is  a  result  more 
readily  accepted  when  it  is  itself  a  charitable  corporation,  as,  for 
instance,  a  college  (rz),  or  a  corporation  existing  for  the  public 
benefit,  as  a  municipal  corporation  (b).  And  it  has  been  pointed 
out  that  there  is  a  great  difference  in  this  respect  between  a  charit- 
able  and  a  trading  corporation,  because  it  is  consistent  with  a 
charitable  intention  on  the  part  of  the  donor  that  a  charitable 
corporation  should  take  the  surplus  beneficially  (c).  In  these  oases 
the  mere  fact  of  there  being  a  surplus  points  to  an  intention  to 
benefit  the  donee  {d). 

In  other  cases  property  is  given  subject  only  to  the  perform- 
ance of  certain  conditions  in  favour  of  charity.  In  such  a  case,  of. 
course,  the  land  is  the  land  of  the  donee,  and  every  accretion  to  the 
valine  of  the  land  belongs  to  the  donee,  and  the  charity  has  a  right 
to  receive  nothing  more  than  the  benefit  of  the  condition  (e). 

In  these  cases  there  is  this  circumstance  also  present,  that  "  if 
the  devise  is  accepted  the  conditions  must  be  fulfilled,  and  the 
money  must  be  paid,  whether  the  land  devised  is,  or  is  not,  adequate 
to  make  the  payment "  (/). 

And  in  any  case  where  the  donees  have  undertaken  obligations 
to  make  payments  to  charity,  as  where  they  have  entered  into 
covenants  and  subjected  themselves  to  liabilities  which  remain 
binding,  whether  the  rents  of  the  property  increase  or  decrease,  that 
is  inconsistent  with  the  notion  of  their  taking  the  property  merely 
as  trustees  (^). 

A  beneficial  gift  upon  condition  only  of  satisfying  a  charitable 
purpose  must  be  distinguished  from  cases  where,  although  the  gift 


(z)  1  My.  &  K.  376  ;  8,  C,  nom.  Ait.- 
Gen,  V.  Tufnell,  12  Bear.  36 ;  AtL-Gm, 
V.  Governors  of  Aiherttone  Schoolf  3  My.  & 
K.  at  p.  555. 

(a)  AtU'Gen,  v.  Catherine  Hall,  Jac. 
381. 

(A)  Att.'Qen.  v.  Mayor  of  Bristol,  2  J. 
&  W.  294 ;  Mayor,  ^.  of  SouthmolUm 
V.  Att.'Gen.,  5  H.  L.  0.  at  p.  12. 

(c)  Ati,-Gen,  v.  Mayor  of  JBrittol, 
supra;  Att.-Gen,  v.  Trinity  Coll.,  Cam* 
bridge,  24  Beay.  at  p.  399.  See  Att.-Gen. 
y.  Dean  and  Canons  of  Windsor,  8  H.  L.  G. 
at  p.  406.  As  to  diyision  where  the 
corporation  is  itself  one  of  the  charitable 
objects,  Bee  post,  p.  137. 

{d)  Att.'Gen,  y.  Trinity  Coll.  Cam* 
bridge,  supra. 


(e)  Att.'Gen.  y.  Christ's  Hospital,  I 
R.  &  M.  626 ;  Jack  y.  Burnett,  12  O. 
&  F.  812;  Att.~Gen.  y.  JFax  Chandlers' 
Co.,  L.  R.  6  H.  L.  at  p.  19,  per  Lord 
Cairns;  and  see  Att.-Gen.  y.  J)ean  and 
Canons  of  Windsor,  8  H.  L.  C.  at  p.  452  { 
Be  Richardson,  Shuldham  y.  Boyal  National 
lifeboat  Institution,  56  L.  J.  Gh,  784. 

(/)  Per  Lord  Cairns  in  Att.-Gen.  y. 
Wax  Chandlers'  Co.,  L.  R.  6  H.  L.  at  p. 
19.  See  Att.'Gen,  y.  Dean  and  Canons  of 
Windsor,  8  H.  L.  C.  at  p.  452 ;  Att.* 
Gen.  y.  Christ's  Hospital,  1  R.  &  M. 
626 ;  Jack  y.  Burnett,  12  Gl.  &  F.  812. 

(g)  Att.'Gen.  y.  Mayor  of  Bristol,  2  J. 
&  W.  at  p.  303  ;  Jack  y.  Burnett,  supra. 
See  Att.-Gen.  y.  Merchant  Venturers* 
Society,  5  Beay.  338. 
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is  expressed  to  l)e  "  for  the  intent  and  purpose  and  upon  con-  charity;,  but 
dition  "  that  certain  specified  payments  shall  be  made,  yet,  never-  ^^^^™® 
theless,  the  whole   of  the  income  is  devoted  to  the    charitable 
purpose.     These  cases  come  within  the  principle  of  the  Thefford 
School  Case  (A),  and  any  increase  in  income  is  applicable  for  the 
charity  («). 

Usage  for  350  years  has  been  held  to  show  almost  conclusively  Usago. 
that  property  is  held  by  a  corporation  upon  a  charitable  trust 
and  not  beneficially  (A).     And  the  Court  will  assume  that  long 
possession  is  founded  on  a  good  title  (/). 

And  a  power  to  frame  statutes  and  ordinances  for  the  regulation  Pdwer  to 
of  the  charity  property  implies  that  the  donees  of  the  power  do  not  orf^ances. 
take  beneficially  (m). 

If  the  surplus  is  undisposed  of,  the  donor  or  his  representatives  Resulting 
take  it  by  way  of  resulting  trust  {n) .  *™*' 


Postponed  Application^  Conditional  Oifty  8fc, 

Where  there  is  an  immediate  gift  for  charitable  purposes,  it  is  Postponed 
not  rendered  invalid  by  the  fact  that  the  particular  application  *^PP^<»*^o^- 
directed  cannot*  immediately  take  e£Eect(o),  or  wiU  not  of  necessity 
take  effect  within  any  assignable  limit  of  time,  and  may  never 
take  effect  at  all  (p). 

In  Att.'Gen.  v.  Bishop  of  Chester  {q)  a  legacy  was  bequeathed  to  Att.-Gen,  ▼. 
trustees  for  the  purpose  of  establishing  a  bishop  in  his  Majesty's  chJurf 
dominions  in  America,.  It  was  contended  that  as  there  was  no 
bishop  of  America,  and  no  probability  of  there  ever  being  one,  the 
legacy  was  void.  But  Lord  Thurlow  directed  the  money  to 
remain  in  Court  until  it  should  be  seen  whether  such  an  appoint- 
ment would  be  made  (r). 

So,  also,  where  there  was  a  gift  for  the  erection  and  endowment  Endowment 

'    (A)  AnU,  p.  49.  Ch.  206. 

(0  -4«. -(?«•.  V.  Wax  Chandlers*  Co.,  {p)  Att-Gen,  y.  Bishop  of  Chester,  1 

L.  B.  6  H.  L.  1 ;  Merchant  Taylor^  Co.  Bro.  0.  C.  444;  Att.-Gen.  v.  Oglander, 

y.  Att.'Gen,,  L.  B.  6  Ch.  512.  3  ibid,  166 ;  Att.-Gen,  v.  ladt/  Dotcninj, 

{k)  Att.'Gen,  y.  Mercers^  Co,,  18  W.  Amb.  671 ;  Att.-Gen,  y.  Bowyer,  3  Ves. 

R,  448.    See  also  Att,-Gen,  y.  Ifayor  of  Jun.  714 ;  Semhaw  y.  Atkinson,  3  Modd. 

Bristoi,  2  J.  &  W.  294.    -  306 ;   Att,-Gen.  y.   Earl  of  Craven,  21 

(I)  See  Goodman  y.  Mayor  of  Saltash,  Beay.  392  ;  Fhilpott  y.  St,  Georges  ffos- 


rfi 


ipp.  Gas.  633.    And  see  further,  post,  pital,  6  H.  L.  0.  338 ;  and  distrngiuAh 

p.  110.          .  Be  WhiU's  Trusts,  33  Ch.  D.  449. 

(m)  Att.-Gen,  Y,  Mercers*  Co.,  supra,  (q)  Supra,    Bee  a.]so  Society  for  Propa- 

In)  Att.'Gen.  y.  Mayor  of  Bristol,  2  J.  gation  of  the  Gospely.  Att,-Gen.,  3  Ross. 

&  \V.  at  pp.  307,  308 ;  Att.-Gen.  y.  Bean  142. 

and  Canons  of  Windsor,  24  Beay.  679 ;  (r)  Ultimately  a  bishop  of   Canada 

and  see  Be  Ihugku,  Obert  y.  Barrow,  35  was  appointed,  and   the   legacy  then 

Ch.  -D.  at  p«  483.  beoame  appUoable. 

(o)  ChamUrlayne  v.  Broekett,  L.  R.  8 
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of  a  future  church  («),  or  for  the  erection  of  ahnshouses  when  land 
should  have  been  provided  as  therein  mentioned  (^),  or  to  establish 
an  institution  as  soon  as  a  charter  could  be  obtained  (ti). 

In  such  cases  an  inquiry  wiU  be  directed  whether  the  fund  can 
be  employed  for  the  objects  named  (x). 

A  fund  wUl  not  be  retained  indefinitely  awaiting  the  possi- 
bility of  its  being  applied  to  a  specific  object  (y). 

In  such  cases  the  intermediate  income  is  of  course  applicable  to 
the  charitable  purpose,  and  there  can  be  no  resulting  trust  in 
respect  of  it  (2),  and  the  arrears  will  be  aUowed  to  accumulate  (a). 

These  cases  must  be  distinguished  from  those  where  the  charity 
is  itself  conditional ;  for  there  may  be  a  conditional  legacy  for  a 
charity  as  well  as  for  any  other  purpose  (ft).  In  that  case,  if  the 
condition  is  never  fulfilled,  the  estate  never  arises,  and  the  inter- 
mediate income,  if  not  disposed  of,  is  not  applicable  to  charity  (c). 

In  Cherry  v.  M6U{d)  a  testator  directed  a  presentation  to 
Christ's  Hospital  to  be  purchased  if  his  personal  estate  should  be 
sufficient.  The  personal  estate  was  insufficient.  It  was  held  that 
the  legacy  was  conditional,  and  that  the  personal  estate  being  in- 
sufficient there  was  no  gift. 

A  charitable  trust  may  be  created  only  for  a  limited  time. 
Where  this  is  so,  then,  at  the  expiration  of  such  time,  the  fund  will 
be  paid  over  to  the  person  who  created  the  trust,  or  his  represen- 
tatives (e),  or  to  the  persons  entitled  in  remainder ;  for  there  can, 
of  course,  be  no  cy-pris  application  beyond  the  limit  of  the  charit- 
able trust  (/). 

Secret  Trusts. 
Secret  trubte.       Secret  trusts  in  favour  of  charity  are  enforced,  unless  made  for 
the  purpose  of  evading  the  mortmain  provisions  (^). 
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(»)  Sinneit  v.  Herbert,  L.  R.  7  Oh.  232. 
See  also  postj  p.  140. 

(t)  Chamherlayne  v.  Broekett,  L.  R.  8 
Ch.  206 ;  Re  White's  Trutta,  33  Ch.  D. 
449. 

(«)  Abbott  V.  Fraeer,  L.  R.  6  P.  C.  96. 
In  these  oases,  of  course,  no  question  of 
remoteness  can  arise:  Chamberlayne  y. 
Srockett,  supra.    Bee  post,  p.  66. 

{x)  Sinnett  v.  Herbert  and  Chamber^ 
layne  v.  Broekett,  supra. 

(y)  Sinnett  v.  Herbert,  supra,  at  p.  241 ; 
and  see  Be  White's  I^-usts,  33  Ch.  D. 
449. 

(«)  Att,-Geti,  V.  Bowyer,  3  Ves.  Jun. 
at  p.  726  ;  Att,-Gen,Y,  Oglander,  3  Bro. 
0.  0.  166  ;  Abbott  v.  Fraser,  L.  R.  6  P. 
C.  96  ;  Chamberlayne  y.  Broekett,  supra, 

{a)  Ait,'Gen,  v.  Bolton,  3  Anst.  820. 

{b)  Cherry  Y.Mott,  IM7.  &C.atp.l32 ; 


Chamberlayne  v.  Broekett,  L.  R.  8  Ch.  at 
p.  211 ;  Thomas  v.  Howell,  L.  R.  18  Eq. 
198 ;  Re  Tunno,  Raikes  y.  Raikes,  W,  N. 
1886,  154;  Re  Roberts,  Repinyton  v. 
Roberts- Gawen,  19  Ch.  D.  520 ;  and  see 
Att.'Gen.  y.  Molland,  1  You.  562 ;  Robin^ 
son  y.  Wood,  27  L.  J.  Ch.  726. 

(c)  Att,-Gen,  y.  JEarl  of  Craven,  21 
Beay.  392. 

(rf)  1  My.  &  C.  123.  Cf.  Yates  y. 
University  College,  London,  L.  R.  7  H. 
L.  438. 

{e)  Att.'Gen,  y.  FyU,  1  Atk.  485; 
Wahh  y.  Secretary  of  State  for  India,  10 
H.  L.  C.  367 ;  and  see  i2tf  Sir  Robert 
JPseVs  School  at  Tamworth,  L.  R.  8  Ch.  54  3. 

(/)  Re  Randell,  Randell  y.  Dixon,  88 
Ch.  D.  213. 

(a)  See  note  (0)  to  sect.  4  of  the  ICort- 
mam  and  Chant.  TlBes  Act^  1888,  post. 
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,   '*  Where  a  peison,  knowing  that  a  testator  in  making  a  disposition  Creation  and 

in  his  favour  intends  it  to  be   applied  for  purposes  other  than 

his  own  benefit,  either  expressly  promises,  or  by  silence  implies, 

that  he  will  carry  the  testator's  intention  into  effect,  and  the 

property  is  left  to  him  upon  the  faith  of  that  promise  or  imder- 

taking,  it  is,  in  effect,  a  ease  of  trust ;  and  in  such  case  the  Court 

will  not  allow  the  devisee  to  set  up  the  Statute  of  Frauds,  or  rather, 

the  Statute  of  Wills,  by  which  the  Statute  of  Frauds  is  now,  in 

this  respect,  superseded"  (h).    In  such  a  case,  therefore,  the  donee 

being  affected  with  a  trust  cannot  take  beneficially. 

In  order  that  a  secret  trust  may  be  attached  to  a  gift  it  must  be  Communica- 
shown  tp  have  been  communicated  to  the  donee,  and  expressly  or  a'^ptenco 
tacitly  accepted  by  him  (i).  necessary. 

If  the  testator  commxmicates  his  wishes  to  the  donee,  and  the  Tadfc 
donee  acquiesces  in  them,  that  will  amount  to  an  acceptance  (A).       ^^^  ^^' 

But  a  mere  wish  or  expectation  on  the  part  of  the  testator,  even  Uncom- 
though  expressed  in  writing,  is  not  sufficient  if  it  was  not  commu-  ^1^^?* 
nicated  to  and  accepted  by  the  donee  {I). 

The  onus  of  proof  is  upon  those  who  seek  to  establish  the  Onus  of  proof 
trust  (iw).    An^d  if  no  secret  trust  is  either  admitted  or  proved  the 
donee  takes  the  gift  beneficially  (n). 

Where  the  gift  is  to  several  donees  as  tenants  in  common,  and  Acceptanco 
a  secret  charitable  trust  is  communicated  to  and  accepted  by  one,  gl^^^ 
the  shares  of  the  other  tenants  in  common  are  not  affected  by  tenants  in 

,,  ,  ^  common. 

A  distinction,  however,  is  drawn  between  a  gift  made  on  the  Gift  on  faith 
faith  of  a  promise  and  a  secret  trust  subsequently  commimicated,  f^u^^^y 
that  is,  a  gift  followed  by  a  subsequent  promise.  promise. 

"  If,  on  the  faith  of  a  promise  by  A.,  a  gift  is  made  in  favour  of 
A.  and  B.,  the  promise  is  fastened  on  to  the  gift  to  both ;  for  B. 
cannot  profit  by  A.'s  fraud.  But  if  the  will  is  first  made  in 
favour  of  A.  and  B.,  and  the  secret  trust  is  then  communicated 


Tebbt, 


[h)  Per  Wood,  V.-C.  in  Wallgrave  v.  K.  &  J.  591 ;  LittUdaU  v.  BicheraUth,  24 

Wt,  2  K.  &  J.  at  p.  321.    See  Jmiet  W.  R.  607 ;  McCormick  v.  Oroffan,  L.  R. 

V.  Badley,  L.  R.  3  Ch.  at  pp.  363,  364  ;  4  H.  L.  82 ;  Scott  v.  Brownrigg,  9  L.  R. 

Bustelly,  Jaekton,  10  Hare,  204  ;    AU.-  Ir.  246. 

Gen.  V.  Web$teT,  L.  R.  20  £q.  483.  (m)  Jane$  y.  Badley,  L.  R.  3  Gh.  at  p. 

(t)  Jone$  y.  Badleyy  L.  R.  3  Ch.  at  p.  364 ;  and  see  Faine  v.  SaU^  18  Yes.  476 ; 

364 ;  Juniper  v.  BaUhelhr,  19  L.  T.  N.  S.  Carter  v.  Greeny  tupra. 

-200 ;  BusseU  y.  Jaekton,  10  Hare,  204 ;  (n)  Addlinpton  y.  CVmit,  3  Atk.  141 ; 

Springett  y.  Jeningt^  L.  R.  10  Eq.  488.  Faine  y.  ifa//,  tupra  ;  Jones  y.  Badley, 

(k)  Tee  y.  Ferris^  ^'K^kS.  367 ;  Bow-  supra;  Lomax  y.  Ripley ^  tupra ;  Little^ 

hotham  y.  Dunnett,  8  Ch.  I),  at  p.  437.  dale  y.  Biekereteth,  »upra;  MeCormiek  y. 

(/)   Bowbotham    y.    Dunnett,    supra ;  Grogan,  supra ;  Be  BowningU  Besiduarg 

Lomax  y.  Bipfey,  3  Sm.  &  G.  48 ;  Jfoss  Estate,  60  L.  T.  K.  S.  140. 

y.  Cooper,  IJ.  &  H.  362;   WaUgrave  y.  (o)   Tee  y.  Ferris,   2   K.   &  J.   367; 

T^bs,  2  K.  &  J.  313 ;  Carter  y.  Green,  3  Bowbotham  y.  Dunnett,  8  Ch.  D.  430. 
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[chap.  III. 


Aooeptance 
by  one  of 
several  joint 
tenants. 


only  to  A.,  the  gift  will  be  fixed  with  a  trust  with  respect  to  A., 
but  not  so  as  regards  B."  (p). 

This,  however,  is  the  only  difference  between  the  case  of  a  trust 
subsequently  communicated  and  a  gift  on  the  faith  of  a  promise  to 
carry  out  a  charitable  trust  (q). 

It  is  said  that  if  the  gift  is  to  persons  as  joint  tenants,  a  sub- 
sequent communication  to  one  of  them  affects  the  others  with 
the  trust.  This,  however,  is  a  point  which  the  authorities  leave 
in  doubt  (r). 


Bole  against 
perpetuities 
does  not  apply 
to  charities. 

Postponed 
application. 


Conditional 
gift. 


Gift  over. 


Gift  over 
from  another 
charity. 

Charity 
cannot  create 
perpetuity 
for  objects  not 
charitable. 


Reniotetiess, 

The  rule  against  perpetuities  does  not  apply  to  charitable 
trusts  (fi).  It  is,  therefore,  no  objection  to  such  a  trust  that  it  is 
intended  to  have  a  perpetual  or  indefinite  continuance. 

Where  there  is  an  immediate  effectual  gift  to  charity,  no  question 
of  remoteness  can  arise,  although  the  particular  object  will  not 
necessarily  take  effect  within  any  assignable  limit  of  time,  and  may 
never  take  effect  at  all  {t). 

Where,  however,  the  gift  to  charity  is  not  immediate  but  condi* 
tional  upon  the  happening  of  some  event,  the  estate  does  not  arise 
unless  the  condition  is  fulfilled  (w).  In  that  case,  the  charitable 
gift  must  take  effect  within  the  limit  allowed  by  the  rule  against 
perpetuities,  and  if  it  may,  by  any  possibility,  exceed  that  limit, 
it  is  void  ab  initio  (v). 

Similarly,  a  gift  over  may  be  too  remote.  Where  the  surplus 
rents  of  real  estate  were  directed  to  be  applied  for  the  benefit  of  the 
members  for  the  time  being  of  certain  families,  but  if  the  families 
failed  to  satisfy  certain  conditions,  or  became  extinct,  then  for  the 
benefit  of  certain  charities,  it  was  held  that  the  gift  over  to 
charity  was  too  remote  {x). 

If,  however,  the  gift  to  the  charity  arises  upon  a  contingent 
limitation  over  from  another  charity,  remoteness  is  no  objection  {y), 

A  charitable  corporation  cannot,  however,  create  a  perpetuity  for 
purposes  not  charitable. 


{p)  Per  Wood,  V.-C,  in  Mobb  v. 
Coopw-,  IJ.  &  H.  at  p.  367. 

{q)  Ibid, ;  AdtUington  v.  Cann^  3  Atk. 
at  p.  162 ;  Mustell  v.  Jackion,  10  Hare, 
204. 

(r)  JRoicbotham  v.  JDmnett,  8  Ch.  D.  at 
p.  437.  See  Jones  v.  Badlcy,  L.  R.  3  Eq. 
362 ;  Rutsell  v.  Jacksorty  10  Hare,  204. 

(«)  JFhite  V.  JFhite,  7  Ves.  423; 
Att.'Gen.  v.  Webster,  L.  R.  20  Eq.  483. 

{t)  ChambwUyne  v.  Brockett,  L.  B.  8 


Ch.  at  p.  211.    See  cases  cited  anU^ 
p.  63. 

{u\  Ante,  p.  64. 

{v)  Ckamberlayne  v.  Broekett,  mpra; 
Be  JFhite' $  Trusts,  33  Ch.  D.  at  p.  463 ; 
Be  Boberts,  Bepingion  v.  Boberts-Gaicen, 
19  Ch.  D.  620. 

{x)  Commissioners  of  Charitable  Dona^ 
turns  V.  De  Clifford,  1  Dr.  &  W.  246. 

(y)  ChrisVs  Hospital  y.  Grainger, 
Mao.  &  a  460. 
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Thus,  where  by  an  indenture  conveying  lands  to  a  munioipal  Perpetual 
corporation  for  charitable  purposes,  the  corporation  covenanted  that  ®*^' 
when  a  term  of  ninety-nine  years  in  a  farm,  part  of  the  heredita- 
ments granted,  should  expire,  they  would,  upon  the  request  of  any 
of  the  heirs  of  the  body  of  a  certain  person,  grant  a  new  lease  for 
thirty-one  years.  It  was  held  that  the  covenant  was  invalid  as 
creating  a  perpetuity  (s). 

So,  also,  where  a  testator  gave  all  his  property  to  certain  col- 
leges to  be  employed  for  specified  charitable  purposes,  and  directed 
that  a  lease  of  a  specified  part  of  his  property  should  be  granted  at 
one-third  part  under  true  value  to  his  "  wife's  kindred  for  ever, 
viz.,  brothers  and  sisters,"  it  was  held  that  the  latter  direction 
was  no  part  of  the  charity,  but  an  attempt  to  give  a  beneficial 
interest  in  perpetuity  to  persons  who  could  not  take  it  {a). 

In  order  to  have  the  benefit  of  the  exemption  from  the  rule  Perpetual 
against  perpetuities,  a  trust  must  be  charitable  within  the  meaning  ^^^^teWe. 
which  the  law  assigns  to  that  term  (b).    Trusts  designed  to  have  a 
perpetual  continuance  can  only  be  supported  on  the  ground  that 
they  are  charitable  (c). 

Thus,  a  perpetual  trust  for  the  repair  of  a  tomb,  not  forming 
part  of  the  fabric  of  a  church  (rf),  or  for  any  institution  or  objects 
not  of  a  charitable  character  {e)y  is  void. 

It  was  held,  in  a  case  (/)  relating  to  a  bequest  un,der  the  will  of  Similar  rule 
an  inhabitant  of  the  Straits  Settlement,  that  the  rule'against  per-  ^  ^  ^^ 
petuities,  depending  upon  the  policy  of  the  law  and  not  ujpon 
statutes,  must  be  considered  as  imported  into  the  law  of  the  Colony, 
together  with  the  exception  to  that  rule  in  the  case  of  charitable 
uses. 

A  trust  for  accumulation  in  favour  of  a  charity  may  not  exceed  Aocumula- 
the  limit  imposed  by  the  TheUusson  Act  (^) ;  and  a  charity  is  not,    ^' 
like  an  individual,  entitled  to  have  the  accumulations  stopped  and 
the  legacy  paid  at  once  (A). 

(«)  Hope  V.  Corporation  of  Olouee$ter^  Oravenor  v.  Haltumy  Amb.  643 ;   Doe  v. 

7  Be  a.  M.  &  a.  647.  Fiiehery  3  M.  &  S.  407 ;  Lkyd  v.  Lhyd, 

(a)  Ait-Oen.  y.  Oreetihill,  33  Beav.  2  Sim.  N.  S.  265;  Fotcler  y.  Fowler,  33 

193;    of.  AU.'Gen   y.    Catherine  Sail,  Beay.  616. 

Cambridffey  Jao.  381 ;  Budpost,  p.  259.  (e)  Thomson    y.     Shakeepearet    John. 

ih)  See  Chap.  I.,  ante,  612;   Came  y.  Long,  2  De  G.  F.  &  J. 

(c)  WhiteY,White,iy^A2Z;  Richard  76;   Be  Clark's  Trust,  1   Ch.  D.   497; 

y.  Mobson,    31  Beay.  244 ;    Thomson  y.  Yeap  Cheah  Neo  y.  Ong  Cheng  Ifeoy  L.  B. 

Shakespeare,  John.  612;  Came  y.  Long,  6  P.  G.  381 ;  Soare  y.  Soare,  56  L.  T. 

2  De  a.  F.  &  J.  76;    Att,'Gen.    v.  N.  S.  147. 

Webster,  L.  B.  20  Eq.  483 ;  JRe  Dutton,  (/)  Yeap  Cheah  Neo  y.  Ong  Cheng  Neo, 

4  Ex.  D.  54 ;  Goodman  y.  Mayor  of  Salt-  L.  B.  6  P.  C.  381. 

^h,  7  App.  Gas.  at  p.  642 ;  i20  St.  Stephen,  (g)  Martin  y.  Margham,  14  Sim.  230 ; 

Coleman  St.,  39  Gh.  D.  at  p.  601.    See  Marbin  y.  Masterman,   L.   B.   12  £q. 

Ghap.  I.,  ante.  669. 

(<Q  Mickard  y.  Mobson,  3l  Beay.  244 ;  .   (A)  Harbin  y.  Mastemum,  supr,a. 
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Defective  Execution  ofPoivers. 

Defective  After  £be  passing  of  the  Statute  of  Elizabeth  (i),  it  became  the 

power  aided,    tabit  of  the  Oourt  of  Chancery  to  supply  all  kinds  of  defective 

execution  of  powers  in  favour  of  charity,  the  Act  being  supposed 

to  have  been  intended  to  cover  all  defects  and  omissions  in  point 

of  form  in  instruments  giving  property  to  charity  (J). 

At  the  present  day,  in  analogy  to  the  ancient  decisions,  it  has 
been  held  that  the  defective  execution  of  a  power  ought  to  be  made 
good.  Thus,  where  a  testatrix,  having  a  general  power  of  appoint- 
ment, exercised  it  in  favour  of  charity  without  pursuing  the  for- 
malities required  by  the  power,  it  was  nevertheless  held  to  be  a 
good  appointment  (k). 

An  appointment  to  charitable  uses  must,  however,  comply  with 
the  provisions  of  the  Mortmain  and  Charitable  Uses  Act,  1888  (/), 
and  is  expressly  included  in  the  definition  of  "  assurance  "  (w). 


Section  III. 

ADMimsmATION  OF  ASSETS. 


Assets  not  Marshalled  in  favour  of  Cliarity, 

Aflsetenot  Assets  are  not  marshalled  in  favour  of  charity.     Thus,  if  a 

faTonrof        testator  give  his  real  estate  and  personal  estate  (consisting  of 
charity.  personalty    savouring    of    realty,  as    leaseholds    and    mortgage 

securities,  and  also  pure  personalty)  to  trustees  upon  trust  to 
sell  and  pay  his  debts  and  legacies,  and  bequeath  the  residue 
to  a  charity,  equity  will  not  marshal  the  assets  by  throwing  iJie 
debts  and  ordinary  legacies  upon  the  proceeds  of  tlie  real  estate 
and  the  personalty  savouring  of  realty,  in  order  to  leave  the  pure 
personalty  for  the  charity  (n). 

(•)  43  Eliz.  c.  4,  now  repealed  by  the  v.  Tj/ndall,  ibid,  614 ;  Sishop  qf  Petet'- 

Mortmain  and  Chant.  Uses  Act,  1888,  horottgh  v.  Mortloek,  1  Bro.  C.  0.  667 ; 

post,  Makeham  v.  Hooper ^  4  Bro.  C.  C.  168; 

{j )  "With  regard  to  the  liberal  con-  TaU  v.  Austin,  1  P.  Wms.  264  ;  Masters 

struction  -which  was  placed  by  the  Court  v.  Masters,  ibid,  421 ;  Att.-Gen,  v.  Hud' 

of  Chancery  on  this  Act,  see  Introd.  to  son,  ibid.  676;    Att.-Oen,  v.  Robins,  2 

Part  II.  of  this  Book,  post,  P.  Wms.  at  p.  26 ;  Fourdrin  v.  Gowdey, 

(k)  Sayer  v.  Sayer,  7  Hare,  377 ;  Innes  3  My.  &  K.  at  p.  397 ;  Eobson  v.  Blaek^ 

V.  Sayer,  3  Mac.  &  Or.  606.  burn,  1  Keen,  273 ;  Blann  v.  Beli,  7  Ch. 

-   (Q  It  must  formerly  have  complied  D.  382.    There  is  no  rule  ag^ainst  mar- 

with  9  Geo.  II.  c.  36.  shalling  in  favour  of  charily  known  to 

(m)  Mortmain  and  Charit.  Uses  Act,  Scotch  law  {Macdonald  y.  Macdonald,  L. 

1888,  8.  10,  Bub-8.  (i),  post,  B.  14  Eq.  60),  for  the  mortmain  pro- 

(9f)  Mogg  Y.  Hodges,  2  Yes.  Sen.  62 ;  yisions  do  not  apply  to  Scotland. 
Foster  v.  Sl^tgdm,  Amb.  704;  Att,'Gen, 
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The  rule  of  the  Court  in  all  such  cases  is  to  appropriate  the  fund  Aaaets 
as  if  no  legal  objection  existed  to  applying  any  part  of  it  to  the  ^s  though  no 
charity  legacies,  and  then  to  hold  so  much  of  the  charity  legacies  f^^  ^ 
to  fail  as  would  in  that  way  be  payable  out  of  the  prohibited 
fund  (o). 

The  result  of  this  rule  is  that  an  apportionment  is  required  for  the  Apportion- 
purpose  of  ascertaining  how  much  of  the  charitable  gift  falls  upon  ™^*' 
the  realty  and  impure  personalty. 

The  amount  of  apportionment  required  depends  upon  the  con-  between  real 
struction  of  the  will.     Where  real  estate  is  made  applicable  to  the  ^1^3^^ 
general  purposes  of  the  will,  as  where  realty  and  personalty  are  *^d  P™^ 
given  as  a  mixed  fund,  and  debts,  expenses,  and  legacies  are  ^^  , 

directed  to  be  paid  out  of  it,  the  apportionment  is  between  the  pure 
personalty  on  the  one  hand,  and  the  impure  personalty  and  the 
realty  on  the  other  (p). 

The  mere  fact,  however,  that  real  and  personal  estate  are  thrown 
together  as  a  mixed  fund  is  not  of  itself  sufficient  to  throw  debts, 
expenses,  and  costs  upon  them  rateably.  The  rule  of  rateable 
payment  does  not  extend  beyond  the  things  which  the  testator  has 
expressly  directed  to  be  paid  out  of  the  mixed  fund.  Consequently, 
if  the  direction  only  extends  to  legacies,  there  is  nothing  to  dis- 
turb the  ordinary  rule  that  debts  are  payable  out  of  personalty  {q). 
In  such  a  case,  therefore,  the  apportionment  would,  as  regards 
legacies,  be  between  pure  personalty  on  the  one  hand  and  realty 
and  impure  personalty  on  the  other  hand,  and,  as  regards  debts, 
merely  between  pure  and  impure  personalty. 

If,  on  the  other  hand,  the  real  estate  is  not  made  applicable  between 
rateably  with  the  personal  estate  to  debts,  expenses,  or  legacies,  ^^ 
the  apportionment  wiU  be  simply  between  the  pure  and  impure  peraomdty. 
personalty  (r). 

In  one  case  a  small  legacy  left  to  the  poor  of  several  parishes  Charitable 
was  held  to  be  distributable  in  doles  at  the  funeral,  and  was  ^^f^^ 
allowed  as  part  of  the  funeral  expenses,  and  consequently  did  not  expeofies. 
abate  («). 

(o)  Williams  v.  KertKaw,  1  Keen,  274,      66 ;  JSlann  v.  JSell,  7  Ch.  D.  382 ;  and 
n. ;  Fourdnn  v.  Gowdey,  3  My.  &  K.  at      see  Elliott  v.  Dearsley^  16  Ch.  D.  322. 


p.  397 ;  Ati.-Gm,  v.  SouthgaU^  12  Sim.  iq)  EUi&tt  v.  Beanley,  16  Ch.  D.  322. 

77  ;  Johntm  v.    Woodt^   2  Beav.  409 ;  (r)  See  form  of  order  in  Att.-Oen,  v. 

see  also  Sowte  v.  Chapman^  4  Ves.  642 ;      Earl  of  WineheUea,  3  Bro.  C.  C.  373  ; 


Currie  v.  2V',  17  Vea.  at  p.  467 ;  Cro^ie  Set.  4th  ed.  pp.  686,  686 ;   followed  in 

▼.  Mayor  of  Liverpool,  1  B.  &  M.  761,  n. ;  FaieeY,  Archbishop  of  Canterbury,  14  Vea. 

/auneey  v.  Ati.-Gen.,  3  Giff.  308.  at  p.  372;   Curtis  y.  Sutton,  ibid,  637; 

{p)  Eobinson  v.  Governors  of  London  Sopkinson  v.  EUis,  10  Beav.  at  pp.  176, 


Hospital,  10  Hare,  19;  see  foim  of  decree      176 ;  Scott  y.  Forristall,  10  W.  K^  37. 
in  ^//iam#  y.  X(!;r>Aair,  Set.  4th  ed.  pp.  («)-"""'  '*  "      "  "" 

689—691 ;  Enyys  v.  Chamberhin,  18  Jur.      p.  26. 
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Time  for 
ascertaininjif 
proportion  in 
which  bequest 
fails.  ' 

Failure  of 
charitable 
intention  by 
reason  of 
abatement. 


The  proportion  in  which  the  bequest  to  the  charity  fails  is 
ascertained  according  to  the  state  and  value  of  the  assets  at  the 
testator's  death,  and  not  at  the  time  of  apportionment  (t). 

In  one  case,  where  the  executors  were  directed  to  purchase  a 
presentation  to  Christ's  Hospital,  the  result  of  the  rule  against 
marshalling  assets  in  favour  of  charity  was  that  the  bequest  failed 
altogether,  there  not  being  sufficient  money  from  the  pure  per- 
sonalty alone  to  effect  the  purchase  (w). 


Assets  may  be 
marshalled  by 
testator. 


What  is  a 
direction  to 
marshal. 


"Personalty" 
may  mean 
"pure  per- 
sonalty." 


Marshalling 
direction  in 
will  does  not 
apply  to  addi* 
tional  legacy 
given  by 
codicil. 


Marshalling  directed  by  Testator. 

But  although  a  Court  of  Equity  wiU  not  marshal  assets  in  favour 
of  charitable  legacies,  a  testator  may  himself  direct  that  his  assets 
shall  be  marshalled,  and  the  Court  wiU  give  effect  to  his  intention. 

Thus,  he  may  bequeath  charitable  legacies,  and  direct  that  they 
shall  be  paid  out  of  pure  personalty  (a?),  or  such  part  of  his  ready 
money,  goods,  and  personal  effects  as  he  can  by  law  charge  with 
the  same  (y),  or  out  of  such  part  of  his  personal  property  as  is  by 
law  applicable  for  charitable  purposes  (2),  or  that  his  estate  shall 
be  so  marshalled  and  administered  as  to  give  the  fullest  possible 
effect  to  the  charitable  bequests  {a). 

A  direction  to  pay  a  charitable  legacy  out  of  personalty  has 
been  held  to  mean  that  the  legacy  shall  be  paid  out  of  pure 
personalty  (J). 

This  was  so  where  the  testator  had  in  his  will  distinguished 
between  his  personal  and  his  leasehold  estate  (c). 

It  is,  however,  a  question  of  construction,  and  where  it  appears 
that  the  testator  did  not  use  the  words  as  meaning  pure  personalty 
only  they  will  not  be  so  construed  (d). 

Although  an  additional  legacy  given  by  a  codicil  is  primA  facie 
cumulative  to  that  given  by  the  will,  yet  where  the  legacy  given 
by  the  will  is  directed  to  be  paid  out  of  pure  personalty,  and  no 
such  direction  is  attached  to  the  legacy  given  by  the  codicil,  the 


(0  Calvert  v.  Armitage,  1  H.  &  M. 
446,  overruling  on  this  point  JRobifison  v. 
Governors  of  London  Hospital^  10  Hare. 
19,  29  ;  and  see  Sparling  v.  Parker ^  citea 
Set.  4th  ed.  601 ;  Williams  v.  Kershaw^ 
1  Keen,  274,  n. 

(f«)  Cherry  v.  Mott,  1  My.  &  C.  123. 

{x)  Sturge  v.  Dimsdale,  G  Beav.  462 ; 
jBeaumont  v.  OHveira,  L.  R.  4  Ch.  309. 

(y)  Bobinson  v.  Geldardy  3  Mac.  &  G. 
735. 

{z\  Tempest  v.  Tempesty  7  Be  G.  M.  & 
G.  470.  See  Johnson  y.  Lord  Harrowhy^ 
John.  425. 


{a)  Wxgg  v.  Nicholl,  L.  R.  14  Eq.  92  ; 
see  also  Nlekisson  v.  Cockillj  3  De  G.  J. 
&  S.  622  ;  Gaskin  v.  Jtogers,  L.  R.  2  Eq. 
284.  As  to  what  has  been  held  sufficient 
to  constitute  a  direction  to  marshal,  see 
Fhilanthropio  Society  v.  Kemp^  4  Beav. 
681 ;  Biggar  v.  Eastwood^  19  L.  R.  Ir. 
49. 

{h)  Nickisson  v.  Cockill,  3  De  G.  J.  & 
S.  622 ;  Roberts  v.  Jones,  W.  N.  1880^ 
96. 

(e)  Wilson  v.  Thomas^  3  My.  &  K.  679. 

\d)  Johnson  v.  Woods^  2  Beav.  409. 
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marshalling  direction  does  not  apply  to  the  legacy  given  by  the 
codicil,  which  is  accordingly  liable  to  abate  {e). 

In  cases  where  one  of  the  objects  for  which  a  mixed  fund  of  Casefl  within 
pure  and  impure  personalty  is  bequeathed  is  an  object,  such  as  the  ^g  j^^t. 
building  of  a  church,  for  which  under  the  Church  Building  Act  (/) 
a  legacy  up  to  500/.  may  be  given  out  of  impure  as  well  as  pure 
personalty,  the  rule  is,  that  the  charity  is  entitled  to  500/.  out  of 
the  impure  personalty,  in  addition  to  the  pure  personalty,  to  which 
alone  it  would  otherwise  have  been  entitled  {g). 

In  Sturge  v.  Linisdak  {h)^  a  testatrix  created  a  mixed  fund  of  How  far 
realty  and  personalty  for  payment  of  her  debts  and  legacies,  but  marah^ 
directed  the  charity  legacies  to  be  paid  out  of  pure  personalty.  Tnakes 
She  afterwards  directed  her  trustees  to  set  apart  a  sum  of  stock  legacies 
sufficient  to  provide  for  a  number  of  annuities,  and  as  the  annul-  demonatra- 
tants  died  the  stock  let  loose  was  to  be  applied  in  payment  of  the 
charity  legacies.    It  was  held  that  the  testatrix  had  created  a 
demonstrative  fund  of  pure  personalty,  out  of  which  the  charity 
legacies  were  to  be  paid. 

In  other  cases  expressions  have  been  used  indicating  that  charit- 
able legacies  directed  to  be  paid  out  of  pure  personalty  are,  or  are 
analogous  to,  demonstrative  legacies  (f).  Inasmuch,  however,  as 
the  direction  of  the  testator  as  regards  marshalling  furnishes  the 
sole  guide,  it  is  not  very  material  to  consider  whether  such  charit- 
able legacies  ought  or  ought  not  to  be  called  demonstrative  {k). 

The  extent  to  which  Uie  testator  has  directed  his  assets  to  be  Extent  to 
marshalled  in  favour  of  charity,  is  a  question  to  be  decided  upon  ^j^*i^^ 
the  construction  of  the  will(/).     And,  in  determining  this,  of 
course  no  regard  can  be  paid  to  the  fact  that  it  depends  upon  the 
result  how  far  (if  at  all)  the  charitable  legacy  can  take  effect. 

A  bequest  of  charitable  legacies,  followed  by  a  direction  that  KarshaUing 
they  shall  be  paid  out  of  pure  personalty,  is  a  direction  to  marshal  J^^^i^g. 
as  between  legatees,  and,  in  such  a  case,  the  charitable  legatees  are 
entitled  to  be  paid  out  of  the  pure  personalty  in  priority  to  the 
other  legatees  (m). 

But  such  a  direction  does  not  show  any  intention  to  relieve  tlie  Debts  and 

expenses. 

(e)  Johnum  v.  Lord  Sarrowby,  John.  {k)  Beaumont  v.  Oliveira,  L.  R.  4  Ch. 

425.  309. 

(/)  48  Geo.  m.  0. 108.     See  n.  (a)  to  (0  ZewU  v.  Boetefeur,  38  L.  T.  N.  S. 

sect.  8  of  the  Mortmain  and  Charitable  93,  on  app.  "W.  K.  1879,  11 ;  and  see 

Uses  Act,  1888,  post,  cases  cited  in  following  notes. 

is)  Sinniit  y.  Herbert,  L.  B.  7  Ch.  232 ;  (m)  Bobimon  y.  Qeldard,  3  Mac.  &  G. 

Champney  v.  Dary,  11  Ch.  D.  949.  746  ;  Tempest  v.  Tempest,  7  De  G.  M.  & 

(A)  6  Beav.  462.  G.  470 ;  Beaumont  v.  Oliveira^  L.  R.  4 

(i)  Robinson  y.  Geldard,  3  Mac.  &  G.  Ch.  309 ;  Be  Hatton,  Bobson  y.  Qibbsy  4 

735;  Tempest  y.  Tmpest^  7  Be  G.  M.  &  Times  L.  B.  311 ;  and  see  Att.-Oen.  y. 

G.  470.  Lord  Mountmorris^  I  Dick.  879. 
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Tempest  V. 
Tempest, 


Beaumont  v. 
OHveira, 


MarshaUing 
80  as  to  throw 
debts  and 
expenses  on 
real  estate 
and  impure 
personalty. 


pure  personalty  from  its  obligation  to  contribute  rateably  to  debts 
and  funeral  and  testamentary  expenses,  and  the  costs  of  admi- 
nistration (m). 

In  Tempest  v.  Tempest  {n)  a  testatrix  having  by  her  will  made 
certain  specific  and  pecuniary  bequests  to  her  general  residuary 
legatee,  and  having  also  given  various  charitable  legacies,  directed- 
the  latter  to  be  paid  in  precedence  to  other  pecuniary  legacies 
thereby  bequeathed,  out  of  such  part  of  her  personal  property  not 
specifically  bequeathed  as  was  by  law  applicable  for  charitable 
purposes.  The  pure  personalty  being  insufficient  to  pay  aU  the 
charitable  legacies,  it  was  held  by  Lord  Oranworth,  that  in  the 
administration  of  the  testatrix's  estate,  the  debts  and  the  funeral 
and  testamentary  expenses  and  costs  of  the  suit  were,  in  the  first 
place,  payable  rateably  out  of  the  pure  personalty  and  out  of  the 
personalty  savouring  of  realty,  and  that,  after  such  payment,  the 
charitable  legacies  were  to  be  paid  out  of  the  balance  of  the  pure 
personalty  in  precedence  to  the  other  legacies. 

In  Beaumant  v.  OHveira  {o)  the  testator  bequeathed  various 
charitable  legacies,  and  directed  that  they  should  be  paid  out  of  his 
pure  personal  estate.  He  died  possessed  of  pure  personalty,  lease- 
holds, and  some  real  estate  in  Madeira.  It  was  held  that  the 
debts,  funeral  and  testamentary  expenses,  and  costs,  were  payable 
rateably  out  of  the  whole  estate,  pure  and  mixed  personalty  alike; 
that  the  charities  were  then  to  take  the  residue  of  the  pure  per- 
sonalty in  part  payment  of  their  legacies;  and  that  the  residue 
of  the  charitable  legacies,  which  the  pure  personalty  was  insuffi- 
cient to  satisfy,  must  abate  in  the  proportion  which  the  personalty 
savouring  of  realty  (which  could  not  be  applied  to  charitable^ 
purposes)  bore  to  the  proceeds  of  the  Madeira  estate,  which  were^ 
not  subject  to  the  provisions  of  the  Mortmain  Act.  "  We  cannot 
find,"  said  Selwyn,  L.  J.  (j?),  "  in  this  wiU  any  expression  of  an 
intention  to  relieve  the  pure  personalty  from  its  obligation  to  con- 
tribute rateably  with  the  rest  of  the  estate  to  the  burden  of  the 
administration  charges,  nor  to  cast  that  burden  exclusively  upon 
the  rest  of  the  estate,  and  we  do  not  feel  ourselves  at  liberty  to 
imply  any  such  intention." 

A  testator  may,  however,  express  an  intention  that  his  assets 
shall  be  marshalled  not  only  as  between  beneficiaries,  but  also  as 
between  the  charities  on  the  one  hand,  and  the  other  beneficiaries,, 
and  debts,  funeral  and  testamentary  expenses  on  the  other  hand. 


(f/i)  See  cases  cited  in  last  note. 
(m)  7  De  a.  M.  &  a.  470, 


(o)  L.  E.  4  Ch.  309. 
{p)  At  p.  319. 
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This  may  be  effected  by  an  express  direction  that  debts,  funeral 
and  testamentary  expenses  shall  be  thrown  upon  the  impure 
personaliy  or  the  impure  personalty  and  the  realty  {q).  And  the 
same  result  would  no  doubt  be  produced  by  the  clause  used  in 
Wigg  V.  Nicholl  (r),  that  the  estate  shall  be  so  marshalled  and 
administered  as  to  give  the  fullest  possible  effect  to  the  charitable 
bequests. 

The  same  effect  may,  however,  of  course,  be  produced  by  any 
language  sufficiently  indicative  of  an  intetntion  to  this  effect  on  the 
part  of  the  testator. 

Thus,  if  upon  the  construction  of  the  wiU,  it  appears  that  the 
testator  has  directed  the  residue  to  be  divided  so  as  to  separate 
property  which  can  be  validly  bequeathed  to  a  charity  from  that 
which  cannot,  and  the  former  is  given  to  charity,  and  the  latter 
made  applicable  to  the  other  purposes  of  the  wiU,  the  debts  and 
expenses  will  be  thrown  entirely  upon  the  latter,  so  far  as  it  is 
sufficient  to  discharge  them,  so  that  the  former  may  be  left  free 
for  the  charities  («). 

In  Wilh  V.  Bourne  (t)  a  testator  devised  his  real  estate  to  trustees  TFiik  ▼. 
upon  trust  for  sale,  and  directed  the  proceeds  to  be  applied  in  pay-  ^**^^' 
ment  of  debts  and  an  annuity  and  legacies  previously  bequeathed, 
and  bequeathed  his  personal  estate  to  the  same  trustees  upon  trust 
to  convert  and  pay  out  of  the  proceeds  so  much  of  the  said  debts 
and  legacies  as  the  proceeds  of  the  real  estate  were  insufficient  to 
meet,  and  to  stand  possessed  of  the  residue  of  his  personal  estate 
upon  trust  for  certain  charities ;  and  he  declared  that  only  such 
ports  of  his  estate  should  be  comprised  in  the  residue  and  paid  to 
the  charities  as  might  by  law  be  given  to  charitable  purposes* 
The  testator  having  left  real  estate,  and  pure  and  impure  personalty, 
it  was  held  that  the  proceeds  of  the  real  estate  and  impure  personal 
estate  must  be  applied  in  payment  of  the  debts  and  legacies  before 
the  pure  personaliy  was  resorted  to,  for  that  the  testator  had 
excluded  impure  personalty  from  the  residue  given  to  charities; 
and  it  followed  that  the  impure  personalty  was  to  be  applied  for 
those  purposes  which  must  be  satisfied  before  a  residue  could  be 
arrived  at. 

In  a  recent  case  (u)  a  testatrix  gave  her  real  and  personal  estate  ^  Arnold, 
to  trustees  upon  trust  to  sell  and  convert,  and  out  of  the  proceeds  whrJ^^^  ^ 

fe)  Taylor  T.  ZinUy,  6  Jur.  N.  S.  701;  Ravenserofi  v.  ITorJemany'  37  Ch.  D.  637. 

and  see  cases  cited  infra.  See,  however,  Wigg  v.  NichoU,  L,  R.  14 

(r)  L.  R.  14  Eq.  ^2.  ante,  p.  60.  Eq.  92  ;  Llewellyn  v.  Rote,  W.  N.  1869, 

(«)  Wilh  T.  B<fume,  L.  R.  16  Eq.  487 ;  178. 

JVUmt.  Ramton,  L.  R.  9  Oh.  316 ;  He  (^  L.  R.  16  Eq.  487  ;  Milei  y.  Harris 

Fitzgerald,  Adolph  v.  J>olmMi,  W.  N.  eon,  L.  R.  9  Oh.  816. 

1877,  p.  216;    Me  Pitt's  JSttats,  Laey  (u)  Re  Arnold,  Savrnwroft  v.   Work* 

V.  Stone,  33  W.   R.   663 ;  Re  Arnold,  man,  37  Oh.  D.  637. 
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to  pay  debts  and  legacies,  and  directed  that  such  legacies  should,  in 
the  first  instance,  be  payable  out  of  the  proceeds  of  sale  of  her  real 
and  leasehold  estate,  if  any,  and  she  directed  the  trustees  to  pay 
the  residue  to  charities,  and  declared  that  the  "  foregoing  charitable 
legacies"  should  be  paid  out  of  such  part  of  the  pure  personal 
estate  as  was  legally  applicable  for  that  purpose.  It  was  held  that 
the  testatrix  had  in  effect  directed  that  the  residue  given  to  the 
charities  should  consist  exclusively  of  pure  personal  estate,  and  that 
the  pure  personalty  must,  so  far  as  possible,  be  reserved  for  the 
charities. 

Again,  the  pure  personalty  may  be  specifically  bequeathed  to 
charity,  in  which  case  the  charity  will  receive  all  the  benefits  which 
belong  to  such  a  legacy  (;r). 

Another  case  of  a  similar  kind  is  Kilford  v.  Blaney  (y).  There 
there  was  what  amoimted  to  an  express  direction  that  funeral  and 
testamentary  expenses,  debts,  and  legacies  should  be  borne  by  the 
real  and  leasehold  estates  in  exoneration  of  the  rest  of  the 
personalty,  which  was  given  to  charity.  The  residue  of  the 
personalty  comprised  some  impure  personalty,  as  to  which  the  gift 
failed.  It  wiU  be  seen  that  in  this  case  there  was  in  effect  a 
specific  bequest  of  the  personalty  to  charity. 

The  exoneration  does  not,  in  such  a  case,  extend  to  the  impure 
personalty,  the  gift  of  which  fails,  because  that  portion  of  the 
property  does  not  pass  imder  the  will,  and  consequently  none  of 
the  provisions  of  the  vriU  apply  to  it  (2). 

Clear  words  are  required  to  exonerate  the  pure  personalty  from 
liability  to  debts,  expenses,  and  legacies ;  a  mere  charge  of  them 
on  the  real  estate  is  not  sufficient  to  produce  this  result  (a). 

It  should,  however,  be  borne  in  mind  that  a  mere  direction  to 
marshal  residue,  as  by  a  direction  to  pay  to  charity  so  much  of  the 
residue  as  may  be  lawfully  bequeathed  to  charity,  will  not  have 
the  effect  of  throwing  debts  and  expenses,  and  pecuniary  legacies 
on  the  impure  personalty  and  the  realty.  The  reason  of  this  is, 
that  residue  means  that  which  remains  after  payment  of  debts, 
administration  expenses,  including  the  costs  of  an  administration 
action,  and  legacies  (J),  and  all  that  is  given  to  the  charity  is  so. 
much  of  that  residue  as  is  pure  personalty.  In  that  case  the 
estate  must  be  administered,  so  far  as  is  necessary,  for  the  purpose 
of  ascertaining  the  residue,  in  the  same  way  as  if  there  were 
no  charitable  gift  in  question  (c). 


ix)  Shepheard  y.  Beetham^  6  Oh.  D. 
697. 

(y)  29  Ch.  D.  146 ;  31  Oh.  D.  66. 

(t)  Ibid. 

(a)  Ibid.    See  Daere  v.  Fatricl-son,  1 


Br.  &  Sm.  182. 

(b)  See  Trethewy  y.  Hetyar^  4  Oh.  D. 
63  ;  Blarm  y.  Belly  7  Oh.  D.  382. 

(e)  Edwards  y.  EaU^  11  Hare,  Eee 
pp.  22,  23 ;  Be  Coleman^  Colliru  y.  Colg-^ 
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It  was  held  in  one  case,  where  so  much  of  the  residuary  personal  Costa. 
estate  as  could  by  law  be  disposed  of  for  charitable  purposes  was 
given  to  charity,  and  the  rest  of  the  personal  estate  was  left  undis- 
posed of,  that  the  costs  of  an  administration  action  should  be  borne 
by  the  impure  personalty  {d).  But  it  is  now  settled  that  the  costs 
of  an  administration  action  cannot  be  directed  to  be  paid  out  of  a 
lapsed  share,  as,  for  example,  so  much  of  a  residue  given  to  charity 
as  fails  (e). 

Legacy  duty  on  a  legacy  bequeathed  free  of  duty  is  equivalent  Legacy  duty, 
to  an  additional  legacy,  and  can  only  therefore  be  paid  out  of  pure 
personalty  (/). 

Where  the  gift  is  of  a  clear  annuity,  or  of  a  sum  sufficient  to 
produce  a  dear  annual  income  of  specified  amount,  it  is  construed 
to  be  a  gift  free  of  legacy  duty  (g). 

But  the  mere  fact  that  if  legacy  duty  is  deducted  the  legacy 
wiU  be  insufficient  for  the  purpose  for  which  it  was  intended, 
is  not  enough  to  show  an  intention  that  it  should  be  given  free  of 
duty  (A). 

A  legacy  given  in  pursuance  of  a  covenant  stands  in  the  same  Legacy  in 
position  aB  any  other  legacy  (t) .  ?^^^^^  °' 

A  legacy,  the  payment  of  which  is  postponed,  ranks  equally  Postponed 
with  others  in  the  distribution  of  the  assets  (k).  legacy. 

In  the  case  of  ordinary  legacies,  a  legatee  having  a  vested  in-  OharitieB, 
terest  may,  on  his  attaining  twenty-one,  call  for  payment  of  his  ^^^^3^ 
legacy,  even  though  the  accumulation  thereof  may  be  directed  for  cannot  have 
a  period  in  excess  of  the  limits  allowed  by  the  statute  {I).     This,  ^^ent 
however,  is  not  the  case  where  the  legacy  is  charitable.     Thus,  in  ^^?^*°^' 
Harbin  v.  Masierman  (m),  where  charities  were  absolutely  entitled  to  directed, 
personalty  directed  to  be  accumulated,  it  was  held  by  Wickens,  V.-C, 
that  the  charities  were  not  entitled  to  have  Uie  accumulations 
stopped,  and  the  legacy  paid  at  once ;  but  that  the  accumulations 
must  go  on  until  further  order. 

Where  there  has  been  a  bequest  to  a  charity  which  has  been  Aocnmola- 


mm,    W.    N.    1884,    104 ;    EUiott    v.  (A)  Be  J)e  JRosaz,  Rymer  v.  J>$  Sataz,  2 

Deanley,  16  Ch.  D.  322 ;  and  see  Gaakin  Times  L.  B.  871. 

V.  JRo^era,  L.  B.  2  Eq.  284.  (t)    Fox  y.    JLotcndi,    L.   B.    19   Eq. 

{d)  Taylor  v.  Mogg,  27  L.  J.  Ch.  816.  453. 

See  also  Taylor  v.  Linley,  ibid,  701.  {k)  Nkkiwon  v.  Coekill,  3  Be  G.  J.  k 

(e)  Blann  v.  BeU,  7  Ch.  D.  382.  S.  622. 

(/)  Wilkin$on  v.  Barber,  L.  B.  14  Eq.  (/)    Goaling  v.    Gotling,    John.    265  ; 

96 ;  Farrer  v.  8t.  Catherine^ 9  Coll.  Cam-  Coventry   v.    Coventry,    2    Dr.    &    Sm. 

bridye,  L.  B.  16  Eq.  19.  470  ;  Fhillipt  v.  FhiUips,  W.  N.  1877, 

{y)  Be  Coles'  Will,  L.  B.  8  Eq.  271.  260. 

(m)  L.  B.  12  Eq.  559. 

T.  F 
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tions  follow     tumpplied  and  allowed  to  acoumulate,  the  aocumulations  go  to  the 
capital.  charity  along  with  the  original  bequest  (w). 

Legacy  when       Where  there  has  been  no  admission  of  assets,  or  trust  created, 
g^^^        or  sum  set  apaxt  for  the  payment  of  a  charitable  legacy,  it  is 
LimitationB.     barred  at  the  end  of  twelve  years  by  the  Statutes  of  Limita- 
tions (o). 
Lunacy.  Occasionally  charitable  subscriptions  and  donations  are  allowed 

to  be  made  out  of  a  lunatic's  estate  (p). 

(n)  Forbes  v.  Forbea,  18  Beav.  652.  (p)  JRe  Frost,  L.  R.  6  Ch.  699 ;   Ite 

(o)  Cadbury  y.  Smith,  L.  R.  9  Eq.  37.       Strickland,  6  ibid,  226.     See  Re  Evans, 

21  Ch.  D.  297 ;  Re  Darling, Z^Ch.'D.  20S. 
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CHAPTER  IV. 

JURISDICTION. 

Section  I. 

JURISDICTION  OF  VISITORS. 


CoiyomtimB  Qenei^alhj. 

Before  proceeding  to  examine  the  position  and  jurisdiction  of  Natare  of 
visitors  of  charities,  some  preliminary  ohservations  are  required  as  fjl^j^^^ng 
to  the  nature  of  charitable  foundations. 

The  duty  of  carrying  charitable  trusts  into  execution  may  be  Charitable 
entrusted  either  to  individual  trustees  or  to  corporations.  Sj^tees^r 

In  the  present  section  we  are  concerned  solely  with  the  cases  in  oorporations. 
which  corporations  are  the  depositories  of  charitable  trusts,  for  2^y  ^V^J^' 
they  alone  are  subject  to  visitation. 

Corporations,  unless  they  exist  by  the  common  law  or  prescrip-  Oreatdon  of 
tion  (a),  can  only  be  created  by  the  express  consent  of  the  Crown,  ooToratbitt. 
either  by  means  of  an  Act  of  Parliament  or  a  charter. 

The  first  division  of  corporations  is  into  corporations  sole  {h)  and  CorpoiationB 
corporations  aggregate.  S^Ste. 

Corporations  sole  may  hold  estates  for  charitable  UBes(e?).  Thus,  Corporations 
a  parson  may  take  lands,  but  not  goods,  and  hold  them  in  succes-  ™^^?^on ^ 
sion  to  the  use  of  the  parish  (d),  ohantabio 

In  Ait'Gen  v.  Ruper  (e),  it  was  said  that,  "  as  on  the  one  hand 
the  parson  of  the  church  is  a  corporation  for  the  taking  of  land  for 
the  use  and  benefit  of  the  church,  and  not  capable  of  taking  goods 
or  any  personalty  on  that  behalf ;  so  on  the  contrary  the  church- 
wardens are  a  corporation  to  take  money  or  goods,  or  other  per- 

(a)  In  theee  oasee  there  is  a  presmnp-  sole  corporations  are — the  sovexoign, 
tion  of  law  that  they  were  originally  bishops,  rectors,  and  vicars:  Co.  Idtt. 
created  by  the  Crown.  43. 

(b)  Coroorations  sole  consist  of  one  (e)  Banuter'B  Case,  Duke,  139 ;  Grant 
person  only,  and  his  snccossors,  who,  by  on  Corporations,  p.  648. 
being  incorporated,  possess  certain  legal  {d)  Att.'Oen.  v.  Super ^  2  P.  Wms. 
capadtiee  and  advantaffee,  particularly  126. 
that  of   perpetuity,   wnich    otherwise  (e)  Supra, 
they  could  not  have  had.    Instances  of 

f2 


trusts. 
Parson. 
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sonal  things,  for  the  use  of  the  churoh,  but  are  hot  enabled  to  take 
lands"  (h). 
Eodesiastical  The  division  of  corporations  which  is  chiefly  material  for  our 
rationfl.^'^'  present  purpose  is,  however,  the  division  into  ecclesiastical  cor- 
Eleemosynary  porations  and  lay  corporations  (i) ;  lay  corporations  being  again 
^iinB.    divided  into  eleemosynary  and  oivH. 

Eooleeiastioal       Ecclesiastical  corporations  are  those  of  which  not  only  the  members 
corporations,    ^re  spiritual  persons,  but  of  which  the  objects  also  are  spiritual. 
They  are  corporations  created  for  the  furtherance  of  religion,  and 
perpetuating  the  rights  of  the  church  (i). 

^^  A  benefice  is  not  made  spiritual  because  it  can  be  held  only 
by  a  person  in  holy  orders  ;  it  is  the  object  for  which  the  house  is 
established  that  makes  it  a  spiritual  or  lay  foundation.  If  a  hos- 
pital be  established  for  the  relief  of  the  poor,  and  if  there  be  no 
cure  of  souls  attached  to  it,  it  is  a  lay  foundation,  although  the 
founder  shall  have  annexed,  as  a  qualification  for  the  office,  ihat  no 
person  shall  be  master  or  warden  of  it  except  a  clerk  in  holy 
orders"  {k). 
Civil  corpora-  Civil  corporations  are  corporations  created  for  a  variety  of  tem- 
poral purposes.  The  King  and  corporations  of  cities  and  towns 
are  both  civil  corporations;  the  one  established  for  the  preser- 
vation of  the  throne,  the  others  for  the  good  government  of  the 
particular  locaKties :  so,  also,  various  trading  companies,  for  the 
furtherance  of  manufactures  and  commerce ;  and  churchwardens,  for 
the  preservation  of  the  goods  of  the  parish,  and  so  forth  (/). 

Under  the  same  head  fall  corporations  for  the  advancement  of 

learning,  as  the  Universities  of  Oxford  and  Cambridge  (/) ;  the 

Colleges  of  Physicians  and  Surgeons,  the  Eoyal  Society,  and  so 

forth. 

Elcemospaiy      Eleemosynary  corporations  are  such  as  are  constituted  for  the 

corpora  ona.    pgjpg^j^^  distribution  of  the  free  alms  or  bounty  of  the  founder  to 

such  persons  as  he  has  directed  (/). 
Hg^itakand       Eleemosynary  corporations  are  of  two  kinds — ^hospitals  (m)  and 
colleges  (w). 

(h)  With  regfard  to  charities  Tested  in  sons  de  Diea,  abiding  places  or  houses 

the  rector  and  chnrchwardens  of  a  parish,  of  correction '  for  the  poor,  to  be  '  incor- 

or  the  church'wardens  and  overseers,  see  porated  and  have  perpetual  succession 

pott^  pp.  238,  239.  for  ever.'     See  Att.-Gen,  v.  Corporation 

U)  I  Bl.  Com.  p.  470.  of  NeiceasiUy  12  CI.  &  F.  402,  where  it 

{k)  Per  Lord  Komilly  in  AU.'Oen.  y.  was  held  that  a  corporation  may  exercise 

St,  Croii  Eospitalf  17  Bear,  at  p.  465.  the  powers  given  by  these  Acts  to  any 

(f)  1  Bl.  Com.  p.  471.  "person   or   persons."      See,  further, 

(m)  By  39  Eliz.  c.  5,  made  perpetual  n.  (a)  to  sect.  8  of  the  Mortmain  and 

by  21  Jac.  I.  c.  1,  all  and  every  person  Charit.  Uses  Act,  1888,  post. 
and  persons  by  deed  enrolled  in  Chanceiy  (»)  Co.  Idtt.  342a. 

were  enabled  to  found  *  hospitals,  Mai- 
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"  There  is  no  fhanner  of  difference  between  a  college  and  an 
hospital,  except  only  in  degree ;  an  hospital  is  for  those  that  are 
poor,  and  mean,  and  low,  and  sickly  :  a  college  is  for  another  sort 
of  indigent  persons ;  but  it  hath  another  intent,  to  study  in,  and 
breed  up  persons  in  the  world,  that  have  not  otherwise  to  live ;  but 
still  it  is  as  much  within  the  reason  of  hospitals.  And  if  in  an 
hospital  the  master  and  poor  are  incorporated,  it  is  a  college  having 
a  common  seal  to  act  by,  although  it  hath  not  the  name  of  a  college 
(which  always  supposeth  a  corporation),  because  it  is  of  an  inferior 
degree"  (o). 

The  colleges  of  the  Universities  of  Oxford  and  Cambridge  are  Colleges  of 
eleemosynary  corporations,  although  fliey  are  sometimes  totally  ^^^versitiea. 
composed  of  ecclesiastical  persons. 

A  hospital  for  the  poor,  without  cure  of  souls,  is  an  eleemo-  Hoapitallay 
synaiy  foundation,  although  the  master  is  required  to  be  in  holy  ^^^*J^ter 

orders  (p) .  in  hiSlj  orders. 

There  are,  moreover,  corporations  of  an  eleemosynary  character,  Grammar  and 
such  as  where  trustees,  governors,  or  the  schoolmaster  and  usher  (g),  ^'^  "oliools. 
or  the  schoolmaster  alone,  are  incorporated,  for  the  education  of 
children  at  grammar  and  free  schools ;  and  there  are  also  schools 
connected  with  colleges  and  cathedrals  (r). 

There  are  also  modem  corporations  created  by  Act  of  Parliament  Modem 
or  by  charter,  to  carry  into  execution  some  public  charity  by  ^rporations. 
means  of  incorporated  trustees ;  such  as  "  The  Governors  of  the 
Bounty  of  Queen  Anne,  for  the  augmentation  of  the  maintenance 
of  the  poor  clergy,"  "The  Society  for  the  Propagation  of  the 
Gospel  in  foreign  parts,"  and  "  The  Incorporated  Society  for  pro- 
moting the  enlargement,  building,  and  repairing  of  churches  and 
chapels"  («). 

These  societies  are  not,  however,  to  be  classed  with  eleemosynary 
corporations  properly  so  called. 

Corporations,  such  as,  for  example,  eleemosynary  corporations,  charitable 
created  for  the  purpose  of  carrying  into  effect  objects  which  the  oo^ponaona. 
law  holds  to  be  charitable,  may  be  properly  called  charitable 
corporations. 

Corporations  not  created  for  charitable  purposes  may  also  be  the  Charitable 
depositories  of  charitable  trusts.    And  such  trusts  will,  as  we  shall  ,^°fJl3vt?^ 

*  'in  oorpora- 

see  {t)y  always  be  enforced.  tiona  enforced. 

(o)  Per  Holt,   C.  J.,  in  FhUHps  v.  and  Chapter  of  Moehetter,  7  Hare,  532. 

Bury,  2  T.  R.  at  p.  353.  («)  2  &  3  Anne,  c.  20 ;  6  Anne,  oc.  24, 

{p)  Att.'Gen.  y.  St.  Croet  HotpiUl,  17  64  ;  1  Geo.  I.  stat.  2,  o.  10 ;  3  Oeo.  I. 

Beay.  435,  465.  c.  10.    See  Church  Building  Society  v. 

(q)  Att.^Gen,  y.  JPrice,  3  Atk.  108.  Barlow,  3  Be  G.  M.  &  a.  120. 

(r)   Att,'Gen,    y.    Magdalen    College,  (t)  Fott,  p.  96. 
Oxford,  10  Beay.  402 ;  Whitton  y.  Dean 
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of  general 
oorporato 
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General  cor- 
porate funds 
charitable. 


One  very  important  olass  of  civil  corporations  is  municipal  cor- 
porations (w). 

These  corporations  in  former  times  held  large  quantities  of  pro- 
perty upon  special  charitable  trusts  distinct  from  the  public  purposes 
to  which,  in  general,  their  corporate  property  was  applicable.  Of 
such  charitable  trusts  it  has,  as  we  shall  see,  been  the  policy  of  the 
legislature  to  divest  them  (a:). 

Except  in  the  case  of  property  subject  to  such  special  charitable 
trusts  as  above  mentioned,  the  income  of  the  whole  corporate 
property  of  municipal  corporations,  whether  real  or  personal,  subject 
to  any  special  rights  possessed  by  freemen  and  inhabitants  of  the 
borough,  and  the  wives,  widows,  children,  &c.  of  freemen,  which 
rights  are  expressly  preserved  (y),  goes  into  the  borough  fund,  and 
if  that  is  insufficient  for  the  purposes  to  which  it  is  rendered 
applicable  by  the  Act,  the  deficiency  is  made  up  by  means  of  a 
borough  rate  (2). 

It  woidd  seem  that  the  property  of  municipal  corporations, 
whether  subject  to  trusts  for  the  benefit  of  the  freemen,  or 
whether  applicable  to  the  borough  fund,  and  also  any  funds  raised 
by  means  of  rates,  must  be  considered  to  be  subject  to  a  charitable 
trust  (flf). 

But  although  the  corporate  property  of  municipal  corporations  is 
strictly  charitable,  yet,  inasmuch  as  such  corporations  are  governed 
by  statutes  of  a  special  nature,  it  is  not  possible  in  the  present 

{u)  Municipal  corporations  are  regu- 
latea  by  the  Municipal  Corporations 
Act,  1882,  46  &  46  Vict.  o.  60,  and  the 
Municipal  Corporations  Act,  1883,  46  & 
47  Vict.  c.  18.  The  Municipal  Corpora- 
tions Act,  1882,  repealed  and  re-enacted 
in  a  consolidated  form  the  Municipal 
Corporations  Act,  1836,  5  &  6  WiU.  IV. 
c.  76,  and  a  large  number  of  amending 
Acts.  It  relateis  only  to  the  municipal 
corporations  specified  in  the  schedule  to 
the  Act  of  1836 .  The  Municipal  Corpora- 
tions Act,  1883,  relates  to  corporations 
not  included  in  the  Act  of  1882.  It  dis- 
solvee  all  municipal  corporations  men- 
tioned in  the  schedules  to  the  Act,  except 
those  to  which  her  MajcsU*  granted  a 
charter  before  the  26th  March,  1886. 
The  Act  provides  for  the  appropriation 
of  the  funds  of  the  dissolved  corporations 
by  means  of  schemes  for  the  pubUo 
benefit  of  the  inhabitants.  The  Muni- 
cipal Corporations  Act,  1882,  so  far  as 
material  to  the  present  work,  and  the 
Municipal  Corporations  Act,  1883,  are 
printed,  with  notes,  in  Part  III.  of  this 
Book,  post, 

{x)  As  to  this,  see  6  &  6  WU.  IV. 
c.  76,  s.  71,  Charitable  Trusts  Act,  1863, 
s.  66  and  46  &  46  Vict.  c.  60,  s.  133, 


pott,  pp.  197  et  aeg,,  where  these  sections 
and  the  oases  upon  them  are  dealt  with. 

(y)  Municipal  Corporations  Act,  1882, 
s.  206 ;  and  see  Municipal  Corporations 
Act,  1836,  s.  2.    See  a^aopost,  p.  199. 

(z)  Municipal  Corporations  Act,  1882, 
ss.  139,  140,  144. 

(a)  Property,  the  proceeds  of  which 
become  applicable  to  the  borough  fund, 
is  held  upon  public  trusts  (see  AtL'Gm, 
V.  Aapinall,  2  My.  &  C.  613;  AU.-Gen. 
V.  Mayor  of  Brecon,  10  Ch.  D.  204),  and 
is  therefore  charitable.  See  oases  cited 
ante,  pp.  11  ^^  $eq.  So,  also,  it  must  be 
considered,  are  funds  raised  by  means  of 
rates.  See  Att,'Oen,  v.  JEastlake,  11 
Hare,  206 ;  and  other  oases  cited  ante, 
pp.  14,  16.  And  it  is  apprehended  that 
smoe  the  case  of  Ooodman  v.  Mayor  of 
Saltash,  7  App.  Cas.  633,  it  oannot  be 
disputoid  that  even  property  held  subject 
to  trusts  in  favour  oz  the  general  bodv  of 
freemen  of  the  borough  is  also  charitable. 
See,  however,  Frettney  v.  Mayor,  4'C,  of 
Colchester,  21  Ch.  D.  HI,  in  which 
Hall,  y.-C,  seems  to  have  held  a  con- 
trary opinion.  See  also  Att.^Oen,  v. 
Mayor  qf  Stafford,  W.  N.  1878,  74,  and 
ante,  p.  13. 
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work  to  enter  in  detail  into  the  regulation  and  administration  of 
the  general  property  of  these  bodies  (6). 


Alteration  of  Co)*poration, 

An  eleemosynary  corporation,  established  by  charter  from  the  Grown  cannot 
Grown,  is  subject  to  no  further  control  than  that  reserved  by  the  S!«^^"^ 
charter.     The  Crown  cannot,  therefore,  without  the  consent  of  the  granted, 
corporation  alter  the  charter ;  nor  can  it  add  to  or  diminish  the 
franchises  of  the  corporation,  or  the  number  of  its  trustees  or  mem- 
bers, or  control  its  administration  (c). 

When,  however,  an  integral  part  of  the  corporation  is  gone,  and  Corporation 
the  corporation  has  no  power  of  restoring  it  or  of  doing  any  corporate  ^^T^  ^ 
act,  the  corporation  is  so  far  dissolved  that  the  Grown  may  grant  a 
new  charter  (d). 

Where  the  number  of  members  is  indefinite,  an  eleemosynary  Alteration  of 
corporation  may  incorporate  new  members,  provided  they  do  not  ^^^^ 
make  an  ill  use  of  such  power  (e). 

But  where  a  corporate  charity  is  founded  under  letters  patent  Not  where 
from  the  Grown,  the  founder  cannot  make  any  alteration  in  it,  TO^^^a^*®" 
either  by  engrafting  new  members  upon  it,  or  by  subjecting  the  letters  patent, 
corporate  property  to  any  trust  for  any  other  person  or  purpose. 

In  Att.'Gen.  v.  Dultcich  Colkge  (/),  Edward  AHeyne  was  em- 
powered by  letters  patent  to  found  a  coUege  at  Dulwich,  consisting 
of  a  master  and  a  specified  number  of  other  members,  who  were 
thereby  created  a  corporation,  vdth  power  to  take  certain  lands. 
Edward  AUeyne  was  empowered  to  make  ordinances  for  the  govern- 
ment thereof,  and  for  the  better  ordering  of  the  estates.  He  esta- 
blished the  college,  and  conveyed  the  lands  to  the  use  of  the  master 
and  other  members,  of  the  number  specified  by  the  letters  patent, 
and  to  no  other  intent  and  purpose  whatsoever.  He  afterwards 
made  ordinances,  whereby,  amongst  other  things,  he  added  to  the 
number  of  members  specified  by  the  letters  patent,  and  appropriated 
to  them  a  portion  of  tiie  revenues  of  the  charity.  It  was  held  that 
he  had  no  power  to  create  additional  members  of  the  corporation, 
or  to  declare  any  trust  of  the  property  in  their  favour. 

(b)  The  Mnnioipal  Corporations  Act,  (i)  Ibid,    In  this  case  tho  Court  also 

1S83,  however,  which  comers  powers  on      has  power  to  apply  the  revenues  cy-pres. 


tho  Charity  Commissioners,  fails  within  See  AU.-Gen.  v.  Micks,  Highm.  Mortm. 

the  scope  of  the  Book.    Wherever,  also,  p.  336  ;  post,  pp.  91,  92. 

the  law  relating  to  municipal  corpora-  (e)  Att.'Gm,  v.  Talbot,  3  Atk.  662, 

tions  is  material,  it  is  inciidentaUj  re-  676. 

fared  to.  (/)  4  Beav.  266.    See  Att.-Gen.  v. 

{c)  JUx  V.  rastnore,  3  T.  B.  199.  St,  Cross  Hospital,  18  Boav.  476. 
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JFhat  Cof'porattom  are  visitable  and  wJw  are  Visitors. 

Ecclesiastical  and  eleemosynary  corporations  are  visitable. 

Civil  corporations  axe  commonly  said  to  be  not  visitable,  but 
subject  to  the  jurisdiction  of  the  Court  of  Queen's  Bench  (g).  The 
meaning  of  this  is,  that  such  corporations  are  in  fact  visitable 
by  the  Crown,  but  the  Court  of  Queen's  Bench  (now  the  Queen's 
Bench  Division  of  the  High  Court  of  Justice)  is  the  place  appointed 
for  the  exercise  by  the  Crown  of  this  visitatorial  jurisdiction  {K). 

Ecclesiastical  or  spiritual  corporations  are  generally  visitable  by 
the  ordinary  (t),  except  royal  foundations,  free  chapels,  and  dona- 
tives, which  are  subject  only  to  the  visitation  of  the  patron,  whether 
that  patron  be  the  Crown  or  a  subject  (k). 

There  are  also  some  spiritual  hospitals,  which  were  formerly 
subject  only  to  the  visitation  of  the  Pope.  The  jurisdiction  of  the 
Pope  having  been  abolished  in  the  reign  of  Henry  VIII.,  the  right 
of  visitation  was  first  vested  in  the  Crown  by  commission  under 
the  Grreat  Seal  (/),  and  afterwards  (m)  in  the  ordinary  of  the  dio- 
cese (w),  or  in  such  person  or  persons  as  the  King  should  appoint. 

The  right  of  visitation  is  incident  to  aU  eleemosynary  corpora- 
tions (o). 

Such  corporations  are  the  creatures  of  the  founder,  and  the  law 
gives  to  the  f  oimder  or  his  heirs,  or  the  persons  specially  appointed 
by  him,  power  to  determine  concerning  his  own  creation  {p). 

In  the  absence  of  any  special  appointment  of  visitor  eleemosyn- 
ary corporations  are  visitable  by  the  founder  and  his  successors  or 
heirs.  If  the  King  is  founder,  the  King  and  his  successors  are 
visitors.  If  a  private  person  is  founder,  then  he  and  his  heirs 
axe,  by  implication  of  law,  visitors  (g). 

If  the  heirs  of  the  founder  become  extinct  (r),  or  where  they 


(^)  This  is  now  exerciseable  by  tiie 
Queen's  Bench  Di-vision.  Jud.  Act, 
1873,  s.  34. 

{h)  See  Shelf.  Mortm.,  p.  324 ;  Lewin 
on  Trusts,  8th  edit.  p.  630. 

(t)  2  RoU.  Abr.  229,  230,  231 ;  Bir- 
mifigham  School  Case,  Gilb.  178. 

{k)  Co.  Litt.  344a;  AppUfordU  Case, 
1  Mod.  85;  Anon,,  12  Mod.  233 ;  Fair- 
child  y.  Gayre,  Oro.  Jac.  63. 

m  26  Hen.  VIII.  c.  21. 

(m)  31  Hen.  VIII.  c.  13.  See  Att,- 
Gen.  V.  SL  Cross  Hospital,  17  Beav.  435.' 

(/})  See  per  Holt,  C.  J.,  in  FhiUips  v. 
Bury,  2  T.  R.  at  p.  363. 

(o)  Ibid. 

\p)  Ibid. ;  Green  v.  Butherforth,  1  Ves. 
Sen.  472;  Spencer  v.  AU  Souls'  Coll., 


Wilm.  Notes,  163. 

(q)  Eden  v.  Fotter,  2  P.  Wms.  326 ; 
Att.-Gen.  v.  Gaunt,  3  Swanst.  148;  Att.- 
Gen.  V.  Dedham  School,  23  Beav.  360. 

(r)  Bex  Y.  St.  Catherine's  Sail,  4  T.  R. 
233,  overruling  Bex  v.  Gregory,  4  T.  R. 
240,  n. ;  Anon.,  12  Mod.  232.  Where 
the  rights  of  nominating  the  poor  and 
visiting  an  incorporated  hospital  were 
vested  in  the  lord  of  a  manor  as  inci- 
dental thereto,  such  rights  upon  his 
attainder  became  forfeited  to  and  vested 
in  the  Crown,  who  had  thenceforth 
the  right  of  appointing  the  almspeople 
and  visiting  the  charity.  Att.-Gen.  v. 
Ewelme  Hospital,  17  Beav.  366,  381. 
Forfeitures  for  treason  uid  felony  were 
abolished  by  33  &  34  Vict.  o.  23. 
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cannot  be  found  (^),  or  are  lunatio  (w),  the  visitatorial  power  de-  extinct  or 
volves  on  the  Crown.  '^^  ^* 

In  eleemosynary  foundations,  suoh  as  colleges  and  hospitals,  Who  is 
where  there  is  an  endowment  of  lands,  the  law  distinguishes  two  ^^^^^^^ 
speoies  of  foundation.  There  is  first  the  fundatio  incipiens,  or 
incorporation.  In  this  sense  the  King  is  the  founder  of  all 
colleges  and  hospitals.  There  is  also  the  fundatio  perjiciens,  or 
endowment.  In  this  sense  the  first  gift  of  the  revenues  is  the 
foundation,  and  he  who  gives  them  is  the  founder.  It  is  in  this 
last  sense  that  a  man  is  generally  called  founder  of  a  coUege  or 
a  hospital  (v). 

If  the  King  and  a  private  individual  join  in  endowing  an  King  joining 
eleemosynary  foundation,  the  King  alone  is  the  founder  (x) ;  but  it  ^^®  endow- 
seems  that  if  a  private  person  were  the  f  oimder,  he  would  not  cease 
to  be  so,  although  the  Crown  should  subsequently  endow  the 
foundation  even  with  large  possessions  (y). 

"By  2  Hen.Y.  st.  1,  c.l,  it  was  enacted  that  hospitals  of  the  King's  Legislation  as 
foundation  should  be  visitable  by  the  ordinaries,  by  virtue  of  the  Jj  J^J^^, 
King's  commission  directed  to  them,  and  that  other  hospitals 
should  be  visitable  by  the  ordinaries. 

During  the  reign  of  Queen  Elizabeth,  the  rights  of  founders 
were  better  respected. 

By  14  Eliz.  c.  6  (2),  bishops  were  directed  to  visit  only  hospitals  of 
which  no  visitor  was  appointed  by  the  founders  (a)  ^  And  by 
39  Eliz.  c.  5  (6),  hospitals  erected  pursuant  thereto  are  to  be  visited 
by  such  person  or  persons,  bodies  politic  or  corporate,  their  heirs, 
successors,  or  assigns,  as  shall  be  nominated  or  assigned  by  the 
founder  or  founders  thereof,  their  heirs  or  assigns,  according  to 
such  rules,  statutes,  and  ordinances,  as  shall  be  set  forth,  made, 
devised,  or  established  by  hin;  or  them,  in  writing  under  his  or 
their  hand  and  seal,  not  being  repugnant  or  contrary  to  the  laws 
and  statutes  of  the  realm. 

The  colleges  of  Oxford  and  Cambridge  are,  as  we  have  seen  (<;),  visitation  of 

Oxford  and 

(0  £x  parU  Wrangham,  2  Yes.  Jun.  (a)  Sect.  SO. 

609;  AlL'Gm.  y.  Earl  of  Clarendon^  17  US  Made  perpetual  bj  21  Jao.  I.  o.  1. 


Yes.  498;  AU.-Gm.Y,  Blacky  11  Yes.  at  (e)  Ante,  p.  69.     The  Universities  of 

p.  192.  Oxford  and  Cambridge  are  not  eleemo- 

(H)Att.»Gm,y,IHxieflZ'VeB, 519, oZ3.  synary  corporations :  ante,  p.  68.     The 

(f^)  10  Bep.  83 ;  Shelf.  Hortm.  323,  coUeges  of  Oxford  and  Cambridge  and 

324.  the  coUegiate  schools  of   Eton,  Win- 

(x)  Co.  Inst.  Part  2,  68.  ohester,  and  Westminster  are  excepted 

(jA  Ibid,,  where  the  foundation  was  of  from  21  &  22  Yict.  c.  71,  by  which  the 

an  aobey  or  priory.    See  Magna  Charta,  Charity  Commissioners  are  empowered 

9  Hen.  III.  c.  33 ;  Att.'Om.  y.  Dedham  to  substitute  the  bishop  of  one  diocese 

School,  23  Beay.  350.  for  the  bishop  of  another  as  trustee  of 

(s)  Kepealed  by  Stat.  Law  Bey.  Act,  certain  trusts :  see  sect.  4  of  that  Act 

1863.  poii. 
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eleemosynary  corporations;  they  are  visitable  by  the  founder's  heirs 
or  visitors  specially  appointed  by  him.  But  where  he  has  ap- 
pointed no  visitor,  and  his  heirs  become  extinct,  the  right  of  visita- 
tion belongs  to  the  Crown. 

These  colleges  were  formerly  considered  ecclesiastical  founda- 
tions, and  as  such  were  visitable  by  the  ordinary ;  and  in  some  of 
the  colleges  of  Oxford  the  Bishop  of  Lincoln,  in  whose  diocese 
Oxford  was  formerly  comprised,  has  immemorially  exercised  visita- 
torial authority.  This  can  only  be  ascribed  to  his  supposed  title 
as  ordinary  to  visit  them  among  other  ecclesiastical  founda- 
tions (d). 

The  founder  may  delegate  his  power  of  visitation  either 
generally  or  specially  (e). 

If  he  merely  give  a  power  to  visit  without  qualification,  as  when 
the  words  used  are  mitator  sitj  the  visitor  so  constituted  will  have 
all  consequential  powers,  as  the  power  to  receive  appeals,  and  to 
exercise  aU  other  acts  of  visitatorial  jurisdiction  (/). 

The  founder  may,  however,  appoint  a  particular  mode  in  which 
a  portion  of  the  visitatorial  power  shall  be  exeroiBed.  He  may, 
for  instance,  appoint  a  special  visitor  for  a  particular  purpose  and 
no  further.  In  that  case  the  power  of  the  general  visitor  will  be 
circumscribed  to  that  extent  (g). 

So  he  may  appoiat  a  general  visitor,  and  yet  except  particular 
cases  out  of  his  jurisdiction;  or  he  may  appoint  an  inferior 
particular  power,  to  be  executed  without  going  to  the  visitor  in 
the  first  instance  (h) ;  or  the  visitors  may  be  subjected  to  the 
control  of  a  superior  visitor  having  power  to  remove  them  («') 

The  visitatorial  power,  moreover,  may  be  divided ;  one  set  of 
visitors  being  constituted  for  one  purpose,  and  another  for  another 
purpose,  as  is  the  case  in  several  colleges  {k). 

Where,  however,  a  general  visitor  is  appointed  his  power  can 
only  be  limited  by  express  provision  (/). 

No  special  form  of  words  is  necessary  for  the  appointment  of 
either  a  general  or  special  visitor ;  any  words  showing  the  inten- 
tion are  sufficient  (m).    The  exclusion  of  the  founder's  heirs  shows 


(rf)  1  Bl.  Com.  p.  483. 

(e)  Eden  v.  Foster,  2  P.  Wms.  326. 

(/)  St.  John's  Coll.  Cambridge  v.  Tod- 
ington,  1  Burr,  at  p.  200;  Att,~Oen.  v. 
Talbot,  1  Vee.  Sen.  at  pp.  78,  79. 

{p)  St.  John's  Coll.  Cambridge  v.  Tod- 
ington,  supra, 

(A)  Ibid,  at  p.  200.  See  Aho  Bishop  of 
Ely  V.  BentUy,  2  Bro.  P.  C.  220  ;  Rexy. 
Bishop  of  Ely,  2  T.  R.  at  p.  328;  Bex  v. 
Bishop  of  Worcester,  4  M.  &  S.  420. 


(t)  Att.'Gen.  v.  Middleton,2  Vos.  Sen. 
327. 

(k)  Per  Lord  Hardwickc,  in  Att.'Gen, 
V.  Middleton,  ibid,  at  p.  329.  See  also 
Att.'Gen.  v.  Talbot,  3  Atk.  662. 

(/)  Bex  V.  Bishop  of  Worcester,  supra. 

(w)  Att.'Gen.  v.  Ihlbot,  3  Atk.  662; 
Att.'Gen.  v.  Middleton,  2  Ves.  Sen.  at 
p.  328;  St.  John's  Coll.  Cambridge  v. 
Todingion,  1  Burr.  158,  201. 
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strongly  an  intention  to  appoint  a  general  visitor,  and  not  a  visitor 
for  a  partioular  purpose  (n). 

In  Att.'Ghn.  v.  Talbot  (o),  Lord  Hardwicke  held  the  Chancellor  Implied 
of  the  University  of  Cambridge  to  be  the  general  visitor  of  Clare  *P^"^  ^  ' 
Hall,  without  express  words  of  appointment,  the  appointment  being 
implied  from  the  fact  that  various  branches  of  the  visitatorial  power 
had  been  expressly  given  to  him,  that  he  possessed  the  right  of 
interpreting  the  statutes,  and  that  the  founder's  heir  was  expressly 
excluded(j9). 

Lord  Eldon  even  said  that  he  could  conceive  cases  in  which  the 
power  to  interpret  and  determine  doubts  upon  the  statutes,  given 
in  dear  words,  might  itself  constitute  visitatorial  power  {q). 

It  has  been  laid  down  that  where  a  hospital  is  incorporated  as  a  GovcrDors 
distinct  corporate  body,  and  governors  appointed,  the  founder  will  ^  ^^  ^^  "' 
be  considered  to  have  parted  with  the  visitatorial  power,  and  to  have 
made  the  governors  visitors ;  for  where  the  poor  axe  the  corpora- 
tion, and  the  revenues  are  lodged  in  them  as  a  corporate  body, 
there  can  be  no  object  in  creating  governors,  except  to  make  them 
visitors  (r). 

But  if  the  governors  are  incorporated  and  not  the  poor,  and  the  Not  whero 
revenues  are  lodged  in  them,  then  the  founder  and  his  heirs  are  mtma^ment 
visitors.    The  governors  in  that  case  could  not  be  visitors,  because  of  revenues. 
they  would  have  to  visit  themselves ;  and  if  there  were  no  visitatorial 
power  over  such  corporations,  they  would  be  uncontrollable  («). 

But  the  mere  fact  that  the  legal  estate  is  in  the  governors,  so  Having  legal 
long  as  they  do  not  receive  the  revenue,  is  no  reason  why  they  ob^tarai?^ 
should  not  possess  the  visitatorial  power  (t). 

In  the  Case  of  Suttati^s  Sospilal  (t/),  although  the  governors  alone  Expressly 
were  incorporated,  and  the  freehold  vested  in  them,  the  incor-  *PI^^*^- 
poration,  which  was  by  Act  of  Parliament,  expressly  lodged  the 
visitatorial  power  in  them. 

Where  a  school  was  founded  and  endowed  by  the  Crown,  and  Royal 
governors  were  appointed  by  letters  patent,  in  whom"  the  legal  ^^     ^^^' 
estate  of  the  endowment  was  vested,  but  they  were  not  expressly 
constituted  visitors,  it  was  held  that  they  were  not  visitors  by 
construction  of  law,  but  were  subject  to  the  visitatorial  power  which 
remained  in  the  Crown  (a?). 

In)  AU,'Oen.  y.  Talbot^  supra.  at  p.  329. 

(o)  3  Atk.  662,  673.  («)  Case  of  Bmningham  School,  supra, 

Ip)  See  also  Ex  parts  Kirkhy  Savetw  {t)  AiL-Gm,  v.  MiddUton,  2  Vos.  Sen. 

%Dorth  Hospitaly  16  Ves.  314.  at  p.  329. 

(q)Ver\jOTA'E^iaLOJi,m  Ex  parte  Kirkby  (u)  10  Co.  13,  30,  31.     See  also  the 

Eavenstoorth  Hospitaly  16  Yes.  at  p.  315.  obe^ationsof  Lord  Hardwicke  in  ^<^- 

(r)  Case  of  Birminghofn  Sehooly  Gilb.  Gen,  v.  MiddUton,  supra. 
180 ;  Ali.'Gen.  v.  Jfiddleton^  2  Yes.  Sen.  [x)  Eden  y.  Foster,  2  P.  Wms.  326. 
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"  Where  the  poor,  or  those  that  receive  the  charity,  are  not  incor- 
porated, hut  there  are  certain  trustees  who  dispose  of  the  charity, 
according  to  the  case  in  10  Co.  (m),  there  is  no  visitor ;  because  the 
interest  of  the  revenue  is  not  vested  in  the  poor  that  have  the 
benefit  of  the  charity,  but  they  are  subject  to  the  order  and  direc- 
tion of  the  trustees  "  (a?). 

The  Grammar  Schools  Act(y)  authorizes  the  bishop  of  the 
diocese,  in  cases  in  which  no  visitatorial  authority  in  respect  of  the 
discipline  of  a  grammar  school  is  vested  in  any  person  or  persons, 
to  apply  to  the  Court  (z) ;  and  the  Court  may  then  order  that  the 
bishop  shall  be  at  Kberty  to  visit  and  regulate  the  school  in  respect 
of  the  discipline  thereof,  but  not  further  or  otherwise  (a). 

By  sect.  16  of  the  same  Act  the  Court  is  empowered,  in  the 
event  of  a  visitor  refusing  or  neglecting  to  exercise  his  power 
within  a  reasonable  time  after  the  same  ought  to  be  exercised,  or 
in  the  event  of  its  being  uncertain  in  whom  the  right  to  exercise 
such  power  is  vested,  to  appoint  some  person  to  exercise  the  visita- 
torial power  ^ro  hdc  vice. 

By  the  Endowed  Schools  Acts  (ft)  provision  is  made  for  the 
regulation  of  endowed  schools  (c)  by  means  of  schemes  framed  by 
the  Charity  Commissioners. 

By  any  scheme  under  those  Acts  (d)  the  Charity  Commissioners 
may  provide  for  the  transfer  to  her  Majesty  of  aU  rights  and 
powers  exerciseable  by  any  person,  persons,  or  body  corporate  as 
visitor  of  the  endowed  school  or  educational  endowment  to  which 
the  scheme  relates,  except  cathedral  schools ;  and  Buch  rights  and 
powers,  if  vested  in  her  Majesty  at  the  commencement  of  the 
Endowed  Schools  Act,  1869,  or  if  transferred  to  her  Majesty  by 
the  scheme,  are  to  be  exercised  by  and  through  the  Charity  Com- 
missioners. 

Schemes  framed  by  the  Charily  Commissioners,  aa  well  imder 
the  Charitable  Trusts  Acts  as  under  the  Endowed  Schools  Acts, 
commonly  contain  ckuses  establishing  in  ihe  Charity  Commis- 
sioners a  species  of  visitatorial  jurisdiction.  These  clauses  provide 
that  questions  affecting  the  regularity  or  validity  of  proceedings 
under  the  scheme  shall  be  determined  exclusively  by  the  Commis- 
sioners, and  that  if  any  doubt  or  question  arises  among  the  trustees 


(fi)  SuUon  Jlotpital  Case,  10  Co.  13, 
30,  31. 

(ar)  Per  Holt,  C.  J.,  in  I'hiUips  v. 
Bury^  2  T.  R.  at  pp.  362,  363. 

(j^)  3  &  4  Vict.  c.  77,  s.  16.  See  this 
Act  set  out  po8ty  App.  I. 

(k\  Now  ihe  Chanceir  Division. 

(a)  Ab  to  the  f  onnoations  exempted 


from  this  Act,  see  sect.  2i. 

{b)  End.  Schools  Acts,  1869, 1873,  and 
1874,  poet, 

(c)' These  include  grammar  schools; 
see  End.  Schools  Act,  1869,  s.  8,  sub-s. 
(3},  pott. 

(d)  End.  Schools  Act,  1869,  s.  20, 
poit. 
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as  to  the  oonstruotioii  of  the  scheme  or  the  management  of  the 
ciharity,  they  may  apply  to  the  Commissioners,  whose  decision 
shall  be  binding  on  the  trustees  and  all  persons  claiming  nnder  the 
trust  (tf). 

In  the  case  of  schemes  under  the  Endowed  Schools  Acts,  it  has 
been  expressly  decided  that  it  is  within  the  power  of  the  Commis- 
sioners to  insert  clauses  of  this  kind  (/). 

That  there  is  similar  power  in  the  case  of  schemes  under  the 
Charitable  Trusts  Acts  seems  beyond  question  {g). 

Powers  and  Duties  of  Visitors. 

The  visitatorial  power  has  been  defined  by  Holt,  C.  J.,  to  be  Nature  of 
"  an  authority  to  inspect  the  actions  and  regulate  the  behaviour  of  jJl^j^^on 
the  members  that  partake  of  the  charity ;"  the  object  thereof  being 
"to  prevent  all  perverting  of  the  charity,  or  to  compose  differ- 
ences that  may  happen  among"  the  members  of  the  corporation 
themselves  (A). 

"  The  original  of  all  such  power  is  the  property  of  donor,  and 
the  power  every  one  has  to  dispose,  direct,  and  regulate  his  own 
property;  like  the  case  of  patronage;  •  .  .  the  nature  of  this 
power  is  fomm  domesticumy  the  private  jurisdiction  of  the 
founder"  (t). 

The  ordinary  duties  of  a  visitor  comprise  the  election  and  amotion  Duties  of 
of  corporators,  such  as  the  master  or  fellows  of  a  coUege,  the  pen-  ^^^"• 
sioners  of  a  hospital  (Ar),  or  the  governors  (/),  the  regulation  of  and 
rectification  of  dmonries,  the  internal  management  of  the  charity  (m) , 
and  the  removal  of  oflGlcers(«). 

Deciding  questions  upon  the  construction  of  the  statutes  of  the  Construction 
foundation  is  part  of  the  duty  of  a  visitor.     Thus,  the  questions  ®^  »***«*«• 
whether  travelling  fellows  of  Wadham  must  be  members  of  the 
college  (o),  or  whether  a  fellow  of  a  college  had  a  right  to  let  his 

{e)  For  these  clauses,   see  foims  of  {k)  AU.-Gen,  v.  Talbot,  3  Atk.  662; 

schemes  No.  1,  dauses  67  and  68,  poiif  Dr,  BmtleyU  Case^  cited  ibid,  at  p.  668 ; 

App.  II.  JPAi/»jM  V.  Bury,  2  T.  R.  at  p.  357 ;  JSz 

Cf)  Be  Eodg80tC»  School,  3  App.  Cas.  parU  Wrangham,  2  Yes.  Jun.  609 ;  Att.- 

867.    See  End.  Schools  Act,  1869,  s.  23,  Qen,  v.  Earl  of  Clarendon,  17  Yes.  at  p. 

poet.    See  also  Beg.  v.   Wtlson,  W.  N.  498;  Ex  parte  Inge,  2R.  &  M.  590;  Att.^ 

1888,  12.  Qen,  v.  Archbishop  of  York,  ibid,  at  p.  468. 

{g)  See  Chant.  Trusts  Act,  1860,  s.  2,  (/)  AtL-Gen,  v.  Dixie,  13  Yes.  519; 

post,  which  gives  unlimited  discretion  Cases  of  Grantham  School  and  Bichmond 

as  to  the  provisions  t(i  he  contained  in  School,  cited  17  Yea.  at  p.  499. 

schemes.     And  tiie  clauses  in  question  (m)  Ex  parte  Berkhampstead  Free  School, 

do  Uttie  more  than  make  provision  for  2  Y.  &  B.  134;  Att.-Gen.  v.  Dulwich 

the  exercise  of   the  powers  expressly  Coll.,  4  Beav.  255 ;  Alt.- Gen.  v.  Mag- 

conferred  upon  the  Commissioners  hy  dalen  Coll.,  Oxford,  10  Beav.  402. 

the  Chant.  Trusts  Act,  1853,  s.  16.  (#t)  JFhiston  v.  Dean  and  Chapter  of 

(h)  Philips  v.  Bury,  2  T.  R.  at  p.  353.  Bochester,  7  Hare,  532. 

(0  Greenv.  Butherforth,  I  Yes.  Sen.  at  (o)  Att.'Gen,  v.  Stephens,  I  Atk.  at  p. 

p.  472.  360. 
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chambers,  were  held  by  Lord  Hardwicke  to  &11  within  the  oogni- 
zanoe  of  the  visitor  (p).  So,  also,  the  questions  whether  the  master 
of  a  hospital  is  bound  to  reside  (^),  or  perform  divine  service  (r),  or 
how  a  nniversitj  shall  conduct  its  examinations  («). 

The  power  of  judging  and  giving  relief  upon  complaints  and 
appeals  is  incident  to  the  office  of  general  visitor  (t). 

Contumacy  against  the  authority  of  the  visitor  on  the  part  of 
a  corporator  is  of  itself,  whether  there  be  any  statute  upon  the 
subject  or  not,  a  good  cause  for  his  amotion  (u). 

In  all  cases  the  visitor  is  bound  and  must  be  guided  by  the 
statutes  regulating  the  charity.  If  he  acts  contrary  to  or  exceeds 
them,  he  acts  without  jurisdiction,  and  his  act  is  a  nullity  (;r). 

A  visitation  made  contrary  to  the  statutes  of  the  corporation  is 
bad.  Thus,  if  by  the  statutes  of  a  college  a  visitor  is,  unless  called 
at  the  request  of  the  college,  to  make  his  visitation  but  once  in 
five  years,  a  visitation  within  the  five  years,  not  made  in  pursuance 
of  a  special  summons,  is  void ;  and  any  sentence  passed  by  him 
would  be  a  nullity,  as  having  been  made  coram  nofijudice  (y). 

A  visitor  has,  however,  a  standing  authority  at  all  times  to  hear 
the  complaints  and  redress  the  grievances  of  particular  members ; 
for  although  the  visitation  can  only  be  made  at  fixed  times,  yet  the 
hearing  appeals  and  redressing  grievances  is  the  proper  office  of  the 
visitor  at  all  times  (2). 

A  special  visitor  has  the  power  which  the  founder  confers  upon 
him,  and  no  more ;  and  any  qualifications  and  limitations  which 
the  founder  has  placed  upon  his  power  cannot  be  exceeded  {a). 

"Under  the  Grammar  Schools  Act  (ft),  visitors  of  grammar  schools 
having  sufficient  powers  are  enabled  to  exercise  them  when  and  as 
often  as  they  shall  deem  fit,  either  by  themselves  personally  or  by 
commission,  without  being  first  requested  or  required  so  to  do,  and 
likewise  to  direct  such  returns  to  be  made  by  the  masters  of  such 
schools,  of  the  state  thereof,  of  the  books  used  therein,  and  of  such 
other  particulars  as  they  may  think  proper,  and  also  to  order  such 
examinations  to  be  held  into  the  proficiency  of  the  scholars  attending 
the  same  as  to  them  may  seem  expedient  (c).    And  where  their 


{p)  AU.'Oen 
p.  360, 


T.  SUphenSf  I  Atk.  at 


(q)  £x  parte  Berkhampttead  Free  School, 
2  V.  &  B.  134;  AtU-Gen.  v.  Smythiea, 
2  My.  &  C.  at  p.  142. 

(r)  AiL-Gen.  v.  Crook,  1  Keen,  121. 

(#)  ThofMon  V.  Univeriiiy  of  London, 
10  Jar.  N.  S.  669,  'where  the  question 
was  whether  two  gold  medals  could  bo 
g^ven  at  an  examination  for  the  degree 
of  LL.D.  See  also  note  to  s.  16  of  Charit. 
Trusts  Act,  1863,  post 


(0  Per  Lord  Mansfield  in  St.  John's 
Coll.,  Cambridge  y.  TodingUm,  1  Burr,  at 
p.  202;  and  see  Att.-Oen,  v.  Talbot,  1 
Ves.  Sen.  78. 

(u)  Philips  r.  Bury,  2  T.  R.  357,  368. 

[x)  Green  v.  Eutherforth,  1  Ves.  Sen. 
462,  472 ;  Fhilips  v.  Bury,  supra, 

(y)  Philips  V.  Bury,  2  T.  ».  346,  348. 

{z)  Ibid.;Att.'Gen.Y.PHee,3AikA0S. 

{a)  Philips  V.  Bury,  supra, 

{b)  8  &  4  Vict.  c.  77,  post,  App.  I. 

(c)  Sect.  13. 
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powers  are  not  sufficient,  the  Court  may  enlarge  them  (d) ;  and  where 
they  have  no  such  powers,  the  Court  may  create  them  {e).  And  it 
may  give  visitors  power  to  remove  unfit  or  improper  masters  (/). 

Where  the  statutes  of  a  school  founded  by  charter  appeared  Presumed 
never  to  have  been  observed,  they  were  presumed  to  have  been  ^tekLfceef 
repe£ded(f7). 

In  Case  of  Queen^s  Coll.y  Cambi*idge[h)y  which  was  a  royal  foun-  P^^sumed' 
dation,  a  practice  having  prevailed  for  two  centuries  and  a  half  of  foomOrown 
electing  two  fellows  of  a  county,  for  which  the  statutes  allowed  in  case  of 
only  one,  a  dispensation  from  the  Crown  authorizing  that  practice  ticm.    ^^ 
was  presumed. 

•  In  that  case  Lord  Eldon(t),  while  admitting  that  no  usage  could 
justify  a  violation  of  the  statutes,  thought  that  it  might  be  taken 
as  evidence  of  a  dispensation  from  the  Crown;  and  that,  as  it 
appeared  from  the  evidence  that  a  form  of  applying  for  a  dispen- 
sation to  have  a  third  fellow  was  known  in  the  college,  and  as  the 
Crown  could  dispense  with  the  statute,  and  by  a  general  dispen- 
sation sanction  the  practice  of  having  two  fellows,  the  usage  ought 
to  be  referred  to  a  lawful  origin. 

It  has,  however,  been  treated  as  doubtful  whether  the  Crown,  How  far 
when  there  is  a  general  visitor,  can,  in  the  absence  of  any  reser-  ^^g^^th 
vation  of  a  power  to  alter  the  statutes  of  a  college,  enlarge  the  statutes. 
visitatorial  power  {k) . 

The  jurisdiction  of  the  visitor  is  confined  to  persons  upon  the  Visitor  has  no 
foundation  of  a  college.     Therefore  commoners  of  a  college  who  ^^f^^?^ 
merely  pay  the  college  for  their  board  are  not  within  the  jurisdic-  moners  not  on 
tion  of  the  visitor,  and,  if  they  are  expelled  by  the  college,  the   °^   **^* 
visitor  cannot  reverse  the  decision  upon  an  appeal  {I). 

Nor  has  the  visitor  jurisdiction  over  persons  who  are  not  yet  oroverper- 
members  of  an  eleemosynary  foundation,  but  merely  claim  to  ^"tho^foun*- 
become  so.    Thus,  where  the  city  of  Bristol  nominated  a  scholar  Nation; 
to  St.  John's  CoUege,  Oxford,  and  the  college  refused  to  admit 
him,  a  mandamus  was  issued  to  compel  his  admission,  the  Court 
being  of  opinion  that  though  it  was  the  duty  of  the  visitor  to 
determine  matters  relating  to  persons  who  were  of  the  foundation, 
he  had  no  power  before  a  person  became  a  member  (w). 


id)  Sect.  14.                (e)  Sect.  15.  Sen.  418. 

(/)  Sect.  17.    Grammar  schools  are  ih)  Jac.  1.                    ' 

now  nsnaUj  gpovemed  by  schemes  under  m  At  p.  34. 

the  Endowed  Schools  Acts,  and  in  such  \k)  St,  John*s  Coll.,  Cambridge  v.  Tod- 

cases  visitatorial  power  is  exercised  by  ingUm,  1  Burr,  at  p.  201 ;  Eex  v.  Vice' 

the  Charity  Commissioners:  see  ante,  pp.  Chancellor  of  Cambridge  y  3  ibid,  at  p.  1656. 

76,  77.  (/)  Davison* 8  Case,  cited  Cowp.  at  p. 

iff)  Att'Oen.y,3(iddletony2Ye8.8ea.  319.    See  also  Hex  v.  Grundon,  Cowp. 

329.    See  also  Jtfayor  of  Hull  y.  Homer,  315. 

Cowp.  102;  Att.'Qen,  v.  Scott,  1  Ves.  (w)  Rex  v.  St,  John's  Coll,  Oxford^  4 
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The  visitor  has  no  jurisdiotion  in  a  dispute  between  the  founda* 
tion  and  third  parties. 

Thus,  if  the  question  were  as  to  the  execution  of  an  agreement, 
an  application  to  the  visitor  would  be  nugatory ;  for  he  could  not 
compel  specific  performance  (n), 

A  visitor  is  not  bound  to  proceed  according  to  the  rules  of 
common  law  (o) ;  but  in  all  cases  the  forms  prescribed  by  the 
statutes  must  be  observed  (p). 

Unless  there  is  a  general  visitation,  any  question  for  the  visitor's 
decision  should  come  before  him  by  way  of  appeal  (q). 

Both  upon  a  general  visitation  and  upon  a  particular  appeal 
the  visitor  must  proceed  mmmariiy  simpHciter^  et  de  planoy  sine* 
strepitu  aut  figur&  judicii  (g),  viz.,  according  to  mere  law  and 
right  (r). 

If  an  appeal  is  exhibited  to  him,  he  must  take  it,  and  he  must 
inhibit  aU  proceedings  against  the  appellant  until  the  appeal  is 
determined. 

The  exercise  of  visitatorial  power  is  a  judicial  act,  and,  like  a 
judge,  a  visitor  cannot  determine  without  hearing  the  parties 
concerned  («). 

He  is  not,  however,  bound  to  hear  the  appellants  personally,  or 
receive  parol  evidence.  It  is  sufficient  if  he  gives  his  decision 
after  receiving  the  grounds  of  the  appeal  and  the  answer  to  it  in 
writing  (^).  But  he  should  summon  the  parties  interested  to 
appear  before  him  (w). 

He  can  administer  an  oath  and  require  an  answer  upon  oath, 
but  he  must  give  a  convenient  time  for  an  answer,  and  also  for  the 
examination  of  witnesses. 

A  visitor  cannot  be  judge  in  his  own  cause,  unless  that  power  be 
expressly  given  to  him.  A  founder  indeed  may  make  him  so,  but 
such  an  authority  will  not  be  implied.  Thus,  in  Bex  v.  Bishop  of 
Ely  (x),  the  question  was  whether  the  Bishop  of  Ely  as  visitor  of 
Feterhouse  GoUege,  Cambridge,  had  a  right,  under  the  statutes  of 


Mod.  260.  See  also  Bex  r,  Benehert  of 
Lincoln' i  Inn,  4  B.  &  G.  865. 

(«)  Rex  V.  Windham,  Cowp.  877. 

\o)  Bex  V.  Biihop  of  Ely,  2  T.  R.  at  p. 
338 ;  and  bgqBc  Dean  of  York,  2  Q.  B.  1. 

ip)  Com.  Dig.  Visitor  C. 

(q)  Ibid. 

\r)  Ibid. 

\»)  Bex  V.  Biahop  of  Ely,  2  T.  R.  290, 
336;  Doe  v.  Oartham,  8  Moo.  368; 
Bex  V.  Gashin,  8  T.  B.  209;  Bex  v. 
University  of  Cambridge,  8  Mod.  148. 

(0  Bex  V.  Bishop  of  Ely,  6  T.  R.  at 
p.  477. 


(tt)  Bex  V.  Bishop  of  Ely,  supra;  Bex 
V.  University  of  Cambridge,  supra.  For 
cases  of  the  hearing  of  appeals  byrisi- 
tors,  see  Spencers.  All  Souls'  CfeW.,Wiliii. 
Notes,  163;  JTatson  v.  All  Souls'  Coll., 
11  L.  T.  N.  S.  166.  And  as  to  the 
effect  of  long  possession  in  influencing 
the  visitor's  decision  where  the  rights 
are  doubtful,  see  Douming  Coll.  Case,  2 
My.  &  C.  642. 

{x)  2  T.  R.  290 ;  and  see  Bex  v.  Bishop 
of  Chester,  2  Stra.  797,  cited  1  Ves.  Sen. 
at  p.  471 ;  and  see  Att.-Gen.  v.  Middle^ 
ton,  2  Yes.  Sen.  at  p.  329. 
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the  college,  to  appoint  as  master  his  own  nominee,  instead  of  one 
of  two  persons  nominated  by  the  college,  and  it  was  held  by  the 
Court  of  Queen's  Bench,  upon  the  principle  "  that  the  same  person 
cannot  be  the  visitor  and  visited,"  that  the  power  of  deciding  the 
question  on  the  construction  of  the  statutes  devolved  on  itself, 
and  it  granted  a  mandamus  to  appoint  one  of  the  two  persons 
nominated  by  the  college. 

Where  the  general  visitatorial  power  is  suspended,  the  jurisdio-  SuBpensian  of 
tion  vests  in  the  Supreme  Court.    Thus,  where  the  visitatorial  ^^ 
power  of  a  bishop  over  a  college  was  suspended  by  his  becoming 
warden  (for  he  could  not  visit  himself),  the  Court  of  King's  Bench 
assumed  jurisdiction  and  issued  a  mandamus  to  the  bishop  to 
admit  a  fellow  of  the  college  (y). 

The  visitatorial  power  of  the  Crown  is  exercised  by  the  Lord  Vimtatorial 
Chancellor  (s).    But  it  is  said  that  the  Crown  may  also  visit  by  ^^  exer- 
spedal  commissioners  (a).  oia©d  bv  Lord 

The  application  to  the  Lord  Chancellor  as  visitor  on  behalf  of  ^J^^^oti 
the  Crown  is  made  by  petition  (6).  by  petition. 

Among  the  matters  not  transferred  to  or  vested  in  the  High  Juzisdiction 
Court  of  Justice  by  the  Judicature  Act,  1873,  is  "  any  jurisdiction  f^j^  ^'' 
exercised  by  the  Lord  Chancellor  in  right  of  or  on  behalf  of  her  High  Court  of 
Majesty  as  visitor  of  any  college  or  other  foundation  "  (c). 

The  Lord  Chancellor,  in  the  case  of  an  appeal  to  him  as  visitor  Frooedme. 
on  behalf  of  the  Crown,  is  not  bound  to  observe  any  particular 
form  of  proceeding ;  and  the  parties  may  ofier  for  his  consideration 
as  visitor  anything  which  they  may  think  pertinent  and  proper  {d). 
He  will  not,  however,  go  into  the  merits  of  the  petition  until  he  is 
satisfied  that  the  Crown  is  in  fact  visitor  (e). 

If  the  Crown  has  any  direct  interest,  the  Attomey-GFeneral  must 
appear  on  its  behalf  (/). 

Where  the  Crown  is  visitor,  it  wiU  not  in  general  interfere  with  Discretion 
the  discretion  vested  in  electors,  aa  fellows  of  a  college,  where  it  ?^®f^?^  . 

^  '  o  >  bond  JiiU  not 

has  been  exercised  band  fide.  interf  erod 

Thus,  in  Ex  parte  Inge  {g)^  where  the  question  was  as  to  the  "^^  * 
power  of  a  college  to  reject  a  candidate  for  an  endowed  close 
fellowship.  Lord  Brougham  said  (A),  with  reference  to  the  power 
of  election,  "  This  is  a  trust  vested  in  certain  persons,  and  to  be 

(y)  M$x  Y.  BUhop  of  Cheater  J  2  Stra.  Q^&enU  Coll.  Cambridge^  6  Euss.  64 ;  £e 

797  ;  cited  1  Yes.  Sen.  at  p.  471.  Univertity  Coll,  Oxford,  2  Fb.  621. 

(c)  Co.  lit.  96  a;    Eden  y.  Foster,  2  {e)  Sect.  17,  snb-s.  6. 

P.  Wma.  at  p.  326;  Mex  v.  St,  Cathe^  (d)  Case  of  Queen's  Coll.,  Jac.  1,  19. 

rim*s  SaU,  4  T.  B.  at  p.  244.  (e)  Re  Garstemg  Church  Town  School,  7 

(a)  Com.  Di^.  Visitor,  A. ;   Eden  v.  L.  J.  O.  S.  Oh.  169,  172. 

Foster,  supra,   bee  Anm.f  12  Hod.  233  ;         (/)  Case  of  Queen's  Coll.,  Jac.  1,  19. 
SheU.  Mortm.  p.  833.  (^)  2  B.  &  M.  590. 

(b)  Ex  parte  Inge,  2  B.  &  M.  594 ;  Ee         (h)  At  p.  601. 
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exeroised  like  all  other  trusts,  in  perfect  good  faith  and  good 
oonsoienee;  and  if  those  to  whom  it  is  committed  are  found  to 
reject, — which  is  always  a  matter  of  circumstantial  evidence,  for  in 
each  case  the  examination  of  the  candidate  must  he  recorded, — if 
they  are  found  to  reject  candidates  who  indisputahly  possess  the 
title  contemplated  hy  the  founder,  upon  a  mere  pretext  that  they 
are  deficient  in  learning  or  morals,  the  visitatorial  power  will  then 
interfere  and  control  them.  For  such  conduct  would  he  a  fraudu- 
lent and  unfaithful  discharge  of  their  office.  But  it  must  he  a 
strong  case  to  entitle  the  Crown  to  say  they  have  fraudulently 
executed  the  trust,  because,  if  they  so  acted,  they  would  forfeit 
their  character  and  fail  in  the  performance  of  a  sacred  duty." 

The  course  of  education  and  internal  discipline  of  a  school,  such 
as  the  hooks  to  he  used  in  particular  forms,  or  the  hours  for  going 
to  school,  will  he  left  to  the  governors  and  masters,  and  it  is  only 
where  there  is  any  substantial  deviation  from  the  principle  and 
purpose  of  the  institution  that  the  visitatorial  power  may  with 
propriety  be  called  upon  to  interpose  (i). 

In  one  case  the  Lord  Chancellor  exempted  the  master  of  a 
hospital  from  living  in  the  master's  house  on  the  ground  of  ill- 
health  (A). 

In  Be  Chmt  Church  (/),  the  application  of  part  of  the  unap- 
propriated income  of  the  college  to  increaauig  the  stipend  of  a 
university  professorship,  the  endowment  of  which  was  one  of  the 
objects  of  the  foundation  of  the  college,  received  the  sanction  of  the 
Crown  as  visitor. 

It  seems  that  no  Court  or  visitor  would  be  disposed  to  inquire 
into  the  original  eligibility  of  a  person  who  has  held  the  office  of 
governor  of  a  corporation  for  a  long  time  (w). 

The  circumstance  that  the  electors  of  a  master  of  a  free  school 
have  made  two  elections,  declared  by  the  Lord  Chancellor,  as 
visitor  on  behalf  of  the  Crown,  to  be  void,  will  not  authorize  the 
visitor  himself  to  appoint  the  master.  This  was  the  opinion  of 
Lord  Eldon  in  AU.-^Gen.  v.  Black  (n),  where,  however,  he  appointed 
a  person  to  act  in  the  place  of  the  schoolmaster  until  a  new  one 
should  be  elected,  and  directed  a  reference  to  the  Attomey-Gteneral 
to  report  what  directions  or  alterations  touching  the  mode  and 
right  of  election  and  appointment  of  a  schoolmaster  would  be  fit 
and  proper  to  be  made. 


(f)  AtL'Om,  V.  Sari  of  Clarendon,  17 
Ves.  491,  607. 

{k)  Re  Hospital  of  8t,  Mary  Magdalen, 
Colehetter,  7  Jur.  456.  As  a  rule,  how- 
ever, it  is  the  duty  of  the  master  to  re- 
side at  Uie  hospital,  in  order  that  he 


may  personally  perform  his  duties:  Ibid, 

il)  L.  R.  1  (Si.  626. 

(w)  AtL-Oen.  v.  Barl  of  Clarendon,  17 
Ves.  at  p.  499. 

(«)  11  Ves.  191. 
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The  power  of  the  Lord  Chancellor  does  not  extend  to  altering  Tmsts  cannot 
the  general  constitution  of  the  trust  (o).  ^  altered. 

The  Lord  Chancellor  has  power  to  give  costs  upon  petitions  to  Costs. 
him  as  visitor  on  behalf  of  the  Crown.    Thus  in  Case  of  Qu^en^s 
CoUege  (|?),  Lord  Eldon  directed  the  costs  of  petitions  to  him  as 
visitor  of  the  college,  relative  to  the  election  of  president,  to  be 
paid  out  of  the  coUege  funds. 

Questions  sometimes  arise,  whether  the  visitor  of  an  old  f ounda-  New  founda- 
tion has  the  like  power  and  jurisdiction  over  a  new  annexed  to^oid'wiT^ 
foundation  as  he  has  over  the  old  one.  The  visitatorial  jurisdic- 
tion is  forum  domestieum^  the  private  jurisdiction  of  the  founder, 
and  cannot  extend  further,  unless  some  other  person  grafts  upon 
it,  and  by  express  words  or  necessary  implication  subjects  the 
estate  or  emolument  given  by  him,  to  the  same  visitatorial  power, 
and  to  be  governed  by  the  same  rules ;  and  then  the  former  visitor 
is  also  created  visitor  by  the  subsequent  founder  or  donor  (^). 
When  a  visitor  is  thus  appointed  by  express  words,  no  diflSculty 
arises. 

It  is,  moreover,  clearly  settled  that  where  a  subsequent  donor 
gives  an  estate  to  a  college,  whether  legal  or  equitable,  and  creates 
neither  a  distinct  visitor  nor  a  special  trust,  the  estate  falls  under 
the  power  of  the  general  visitor,  because  it  is  considered  that 
the  donor  intended  that  it  should  f  aU  under  the  general  statutes 
and  rules  of  the  college,  and  be  regulated  with  the  rest  of  its 
property  (r). 

Most  of  the  old  colleges  of  Oxford  and  Cambridge  are  made  up 
(more  or  less)  of  feUowships  engrafted  by  indenture,  all  of  which 
are  considered  as  part  of  the  old  body,  and  therefore  subject  to  the 
same  visitatorial  power. 

Thus  in  Att.-Oen.  v.  Talhot  {%)  two  fellowships  were  annexed  by 
indenture  after  the  original  f oimdation,  in  respect  of  one  of  which 
a  contest  arose.  Lord  Hardwicke  held  that  the  question  belonged 
to  the  general  visitor  of  the  college,  and  that  new  fellowships 
engrafted  must  be  subject  to  the  jurisdiction  and  discipline  exercised 
over  the  original  foundation. 

Where,  however,  a  special  trust  has  been  declared  by  the  donor  Special  trust. 

(o)  Sx  parU  BolUm  School^  2  Bzo.  0.         {g)  Green  y.  Ituiherforth,  1  Yes.  Sen. 

0.  662.  at  p.  472,  pefr  Lord  Hardwicke. 

{p)  Jao.  1,  47.    See  Ex  parte  Batm^  9         (r)  See  Oreen  v.  Buther/ortA,  eupra,  at 

Vee.  647 ;  Att.^Gen.  t.  MosUr  of  Cathe-  p.  473 ;  AU.-Gen,  y.  Flood,  Hayes  &  J. 

rine  Ball,  Cambridge,  Jac.  at  pp.  401,  App.  at  p.  xxxy. ;  Ex  parte  Jnge^  2  R. 

402;  Be  Bedford  Charity^  2  Swanst.  at  &M.  696,  per  Loid  Brougham, 
p.  532.  (*)  S  Atk.  662 ;  Green  y.  Butherforth, 

I  Yes.  Sen.  462,  467. 
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with  reference  to  property  given  to  a  college,  the  jurisdiction  of  the 
visitor  is  excluded. 

Thus  in  Green  v.  Ruther/oiih  (u)  the  testator  devised  to  the  college 
an  advowson  upon  trust  on  any  avoidance  to  present  thereto  his 
nephew,  and  on  the  next  avoidance,  one  of  his  name  and  kindred, 
or  if  there  were  none  such,  then  to  present  the  senior  divine  then 
Fellow  of  the  College.  A  difficulty  arose  in  determining  who  was 
meant  by  the  donor.  The  college  presented  the  plaintifiE;  but 
upon  appeal  to  the  Bishop  of  Ely  as  visitor,  the  Bishop  required  the 
college  to  present  the  defendant.  Upon  a  bill  being  filed  by  the 
pMntifP,  praying  that  the  college  might  be  directed  to  present  him, 
as  entitled  under  the  trust  in  the  wiU,  it  was  held  that  the  visitor 
had  no  jurisdiction  to  determine  who  should  be  nominated  to  the 
rectory,  or  to  interfere  in  the  execution  of  the  trusts  of  the  will. 
"A  private  person,"  said  Strange,  M.  E.  (r),  "would  undoubtedly 
be  compellable  to  execute  it  {i.  ^.,  the  trust) ;  and  it  makes  no  dif- 
ference, who  are  the  trustees ;  the  power  of  the  Court  operating  on 
them  in  capacity  of  trustees ;  and  though  they  are  a  collegiate 
body,  whose  founder  has  given  a  visitor  to  superintend  his  own 
foimdation  and  bounty,  yet  as  between  one  claiming  under  a 
separate  benefactor  and  these  trustees  for  special  purposes,  the 
Court  will  look  on  them  as  trustees  only,  and  oblige  them  to 
execute  it  imder  direction  of  the  Court." 

Moreover,  his  Honour  said  that  although  the  existence  of  the 
special  trust  was  sufficient  to  exclude  the  jurisdiction  of  the  visitor, 
there  was  further  in  that  case  an  inconsistency  between  the  statutes 
of  the  college  and  the  will.   "  And  in  all  the  instances,"  he  added  (w) , 
"  the  visitor,  whose  judgment  must  be  founded  on  the  statutes, 
cannot  execute  the  trusts  of  this  will ;  for  that  would  be  departing 
from  the  statutes;   and  the  adhering  to  the  statutes  would  be 
adding  farther  circumstances  to  the  trust  than  the  testator  pre- 
scribed, and' making  it  the  founder's  will,  not  his*" 
CJpownviaitor,      And  it  scems  that  if  the  Crown  were  visitor  of  a  college,  and  an 
wf OT  of      accession  were  made  to  it  by  a  founder  who  said  there  should 
accession  to     te  no  visitor  at  all,  the  Crown  would  be  visitor  of  the  new 

royal  fonnda-   «         ,   , .        .  . 
tion  declare  to  xounoation  [X), 

contrary.  j^  gjj  ^j^^g  -^jjere  a  visitor  has  given  a  decision,  within  his 

viaitOTfiimL    powers,  it  is  final  and  not  examinable  at  law  or  in  equity  (y). 

(tf)  1  Yes.  Sen.  462.     See  AU.^Qm.  (y)  Br,  WiddnngttmU  Que,  1  Lev.  23; 

Y.  Flood,  Hayes  &  J.  App.  xzi.  JDr,  Patrick^t  Cote,  ibid.  65 ;  Hex  y.  New 

(v)  At  p.  468.  College,  Oxford,  2  Lev.  14 ;  Applrford*t 

(w)  At  p.  469.  Cote,  1  Mod.  82 ;  Flarkinton't  Case,  3  Mod. 

(a?)  Att.'Oen.  v.  St.  Catherine'e  Hall,  266 ;  Bex  v.  Bithop  of  Ely,  2  T.  R.  at  p. 

Jao.  at  p.  400.  336  ;  Fhilipa  y.  Bury,  4  Mod.  106  ;  St, 
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The  visitatorial  power  is  preserved  by  the  statutes  which  have  Visitatorial 
been  passed  in  relation  to  charities.  I^S^i^^' 

By  the  Ghrammar  Schools  Act  (a),  where  there  is  a  special  visitor  charity  legis- 
appointed  by  the  founder  or  other  competent  authority,  opportunity  Qrainnj^r 
is  to  be  given  to  such  visitor  to  be  heard,  in  such  manner  as  the  Schools  Act. 
Court  shall  think  proper,  previously  to  the  making  of  decrees  or 
orders  extending  the  system  of  education  and  the  right  of  admis- 
sion into  any  school,  and  establishing  schemes  for  the  application 
of  its  revenues  (J) ;  and  the  consent  of  the  visitors  as  well  as  of  the 
patrons  and  governors  of  several  schools  must  be  obtained  before 
they  are  united  (c). 

Under  the  Charitable  Trusts  Act,  1853  (cf),  the  consent  in  Chant.  Trusts 
writing  of  a  special  visitor,  where  there  is  one,  is  required  to  enable 
the  Board  of  Charity  Commissioners  to  authorize  the  removal  by 
the  charity  trustees  of  a  schoolmaster,  schoolmistress,  or  other 
oflScer.  Ajid  by  the  Charitable  Trusts  Act,  1860  (e),  a  right  of 
appeal  is  given  to  a  schoolmaster,  or  ofiBcer,  removed  by  the  Board 
under  that  Act  without  the  consent  of  the  trustees  and  the  approval 
of  a  special  visitor  (if  any). 

"Where  the  Board  exercises  its  power  of  apportioning  the 
benefits  of  a  charity,  notice  must  be  given  to  a  special  visitor 
(ifaiiy)(/). 

We  have  already  seen  ((7)  that  in  schemes  under  the  Endowed  Endowed 
Schools  Acts  the  Charity  Commissioners  may  provide  for  the  ^ 
transfer  of  the  visitatorial  power  to  her  Majesty,  to  be  exercised  by 
and  through  the  Charity  Commissioners;  and  that  a  species  of 
visitatorial  jurisdiction  is  provided  for  by  schemes  established  both 
under  the  Endowed  Schools  Acts  and  the  Charitable  Trusts 
Acts. 

The  power  of  the  Charity  Commissioners  under  21  &  22  Vict.  21  &  22  Vict 
c.  71  (/*),  to  substitute  the  Bishop  of  one  diocese  for  the  Bishop  of  °' 
another  as  trustee  of  charitable  trusts,  does  not  extend  to  affect  trusts 
of  a  visitatorial  or  other  character  exercised  over  any  college,  hall,  or 
school  imder  the   Universities  of  Oxford  or  Cambridge,  or  the 
Colleges  of  Eton,  Winchester,  or  Westminster,  or  to  any  endow- 

John's  Coll  Cambridge  y .  Todinffton,  1  Burr.  (b)  Sect.  1 . 

at  p.  200;   AtU^Gen,  v.  Lock,  3  Atk.  {c)  Sect.  9. 

166;    AU.^Qen.  v.    Talbot,  ibid,  at  p.  id)  Sect.  22, /?o*<. 

674;  Att.'Om.  v.  Govsmcrt  of  Harrow  (e)  Sect.  8,  pott;  and  see  sect.   14, 

Sehoolj  2  Ve8.  Sen.  651;  Alt,'Gen,  v.  pott. 

Master  of  Catherine  Hall,  Jac.  at  p.  392;  (/)  Charit.  Tmats  Amend.  Act,  1855, 

Ex  parte  Berkhampttead  Free  School^   2  8.  14,  pott, 

V.  &  B.  at  p.  187.     See  Coveney't  Case,  {g)  Ante,    pp.    76,    77.      See    End. 

2  Dyer,  209  a;   Att,'Gen.  y.  Dedham  Qchooh  Axst,  IS69,  b,  20, post. 

School,  23  Beay.  360.  (A)  Fost,  Part  III.  of  thia  Book, 
(a)  3  &  4  Tiot.  c.  77,  post,  App.  I. 
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ments  of  an  eleemosynary  or  other  character,  whose  foimdation 
trusts  are  governed  by  a  special  Act  of  Parliament  (t). 

Control  ovei*  Visitors. 

Prohibition.  If  a  person  assumes  to  act  as  visitor  without  having  jurisdic- 
tion {k)y  or  having  jurisdiction  exceeds  its  limits  (/),  or  proceeds 
contrary  to  his  citation,  or  to  the  statutes,  as  by  inflicting  penalties 
not  warranted  by  them  (w),  a  prohibition  lies  against  him,  even 
although  there  has  been  a  submission  to  his  jurisdiction  as  visitor  (n). 
"  For  in  the  case  of  a  private,  particular,  limited  jurisdiction,  and 
of  Courts  proceeding  by  rules  different  from  the  general  law  of  the 
land,  no  appearance,  answering,  or  pleading  of  a  party  will  give 
jurisdiction  to  the  Court ;  but  if  there  is  a  want  of  jurisdiction  in 
the  cause,  it  may  be  called  in  question  at  any  time,  even  after 
sentence ;  which  is  the  case  of  all  prohibitions  granted  every  term 
by  the  common  law  Courts  for  a  nullity  of  jurisdiction ;  so  that  it 
may  be  applied  for  even  against  the  party's  own  sidt ;  and  the  same 
holds  good  in  a  collateral  action  or  suit"  (o). 

If  a  visitor  has  jurisdiction,  mere  informality  in  his  acts  is  not  a 
sufficient  ground  for  a  prohibition.  Thus,  if  he  cite  a  person  to 
appear  before  him  in  the  capacity  of  special  visitor,  instead  of  in 
the  capacity  of  general  visitor,  inasmuch  a.s  he  has  equal  jurisdiction 
in  either  character,  he  may  proceed  upon  the  citation  without  being 
liable  to  a  prohibition  (/?). 

If  no  person  appears  who  claims  the  visitatorial  power,  except 
one  who  has  long  exercised  it,  the  Court  will  not  grant  a  pro- 
hibition on  the  motion  of  a  single  fellow  of  a  college,  who  suggests 
that  the  power  is  in  another  {q). 

Mandamua  Although  a  visitor  is  the  proper  judge  of  the  private  laws  of  a 

Se^d  ^"  ^   college,  yet  the  Courts  will  interfere  where  the  laws  of  the  land  are 

broken.  disobeyed,  notwithstanding  the  visitor. 

Thus,  in  JRex  v.  St.  John^s  College  (r),  where  several  fellows  did  not 
take  the  oaths  required  by  1  Will.  &  M.  c.  8,  s.  8,  the  penalty  for 
which  was  the  avoidance  of  their  fellowships,  a  mandamus  was 
issued  out  of  the  Court  of  Queen's  Bench  to  the  head  of  the  college 
and  other  fellows  by  which  they  were  commanded  to  amove  them. 

(0  Sect.  5.  462,  471 ;  JRe  Dean  of  York,  2  Q.  B.  1. 

(A)  Mex  V,  Bishop  of  Chester^   1  W.  {o)  Orem  ▼.   JRutherforth,    tupra,    at 

Bl.  22,  23 ;  Whiston  y.  Bean  and  Chapter  p.  471. 

of  Roeheeter,  7  Hare,  at  p.  568.  (p)  Bishop  of  Ely  v.  Bentley,  2  Bro. 

(f)  Bishop  of  Chichester  ▼.  Earward,  1  P.  0.  220. 

T.  R.  660,  651.  (q)  Martyn  v.  Archbishop  of  Canter- 

(/n)  Bentlqf  v.  Bishop  of  Ely,  1  Bam.  bury,  Andr.  268. 

192.  (r)  4  Mod.   233.    See,  also,  Bex.  v. 

(n)  Green  v.  Butherforth,  1  Vee.  Sen.  Gower,  3  Salk.  230. 
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Where  a  person  is  dearly  entitled  to  act  as  visitor,  but  either  Mandamua 
acts  improperly  or  declines  to  act  at  all,  a  mandamus  will  be  issued  Jiaitor  to^aot. 
to  compel  him  to  exercise  his  visitatorial  power  (s). 

There  was  at  one  time  a  question  whether  a  visitor  could  be  Vimtor  com- 
oompelled  by  mandamus  to  receive  and  hear  an  appeal  (t) ;  there  is,  ^^ve\nd 
however,  no  doubt  now  that  a  mandamus  wiU  be  granted  for  that  ^^^  appeals, 
purpose.     Thus,  in  Bex  v.  Bishop  of  Lincoln  (w),  where  a  mandamus 
was  prayed  to  the  Bishop  as  visitor  of  Lincoln  College,  Oxford,  to 
compel  him  to  receive,  hear,  and  determine  an  appeal,  the  Court 
determined  that  where  by  the  statutes  of  a  college  a  visitor  is 
appointed,  who  is  to  interpret  the  statutes,  and  an  appeal  is  lodged 
with  him,  the  Court  will  compel  him  to  hear  the  parties,  and  form 
some  judgment,  though  they  will  not  oblige  him  to  go  into  the 
merits ;  for  it  is  sufficient  if  he  decide  that  the  appeal  comes  too 
late  (x). 

A  mandamus,  however,  will  never  be  granted  unless  it  appears  MandamnB 
clearly  that  the  visitatorial  power  is  lodged  in  the  person  to  whom  ^JTvisite- 
it  is  prayed.     For  it  would  be  unjust  to  force  a  man  to  exercise  a  tonal  power 
doubtful  jurisdiction  by  mandamus.     If  he  obeys  it,  he  is  liable  to 
a  prohibition  ;  if  he  return  that  he  is  not  visitor,  to  actions  (f/). 

In  Brideodk^s  Case  (s),  the  Bishop  of  Winchester  having  expelled 
Brideoak  from  a  fellowship  in  Winchester  College,  he  applied  for 
a  mandamus  to  compel  the  bishop  to  restore  him.  It  did  not 
appear  clearly  that  the  bishop  was  visitor.  The  Court,  therefore, 
refused  the  mandamus,  but  by  consent  the  right  was  tried  by 
prohibition. 

Nor  will  a  mandamus  lie  to  compel  an  officer,  according  to  the  o' *<>  compel 
duty  imposed  upon  bim  by  the  statutes  of  the  foundation,  to  exe-  execute  aen- 
cute  the  sentence  of  a  visitor,  as  that  would  amoimt  to  an  inter-  ^*J^j?* 
ference  with  the  privileges  of  the  visitor  {a). 

The  object  of  a  mandamus  is  merely  to  put  the  visitatorial  power  Object  of 
in  motion.     The  Court  will  not  interfere  with  the  exercise  of  that  ™*°      "** 
power.     It  has  consequently  refused  a  mandamus  to  restore  a 
fellow  {b)  or  chaplain  (c)  of  a  college,  a  sister  of  a  hospital,  or 
Charterhouse  boys,  bluecoat  or  other  almsmen  (rf). 

(9)  Bex  V.  BUhop  of  Ely,  2  T.  R.  290 ;  (y)  Bex  v.  Biahop  qf  Ely,   1  W.  Bl. 

Bex  V.  Biehop  of  JForcester,  4  M.  &  S.  62,  68. 
416 ;  Gufuton  v.  Dare,  1  VTeet's  Rep.  (x)  Cited  1  W.  Bl.  68. 

t.  Hardw.  at  p.  676;  Bsx  v.  Univenity  of         (a)  Bex  v.  Biehop  of  Ely,  Andr.  176  ; 

Cambridge,  8  Mod.  148 ;  WhiaUm  v.  Dean  and  see  Dr,  Walker' 9  Cote,  Lee's  Ga.  t. 

and  Chapter   of  Boeheater,  7  Hare,  at  Hardw.  212. 
p.  668.  (b)  Farkw9on^9  Caee,  8  Mod.  205 ;  Case 

(0   Ueher'e  Case,   5  Mod.  462  ;    Jh'.  of  Warden  of  All  SouVt  College,  Sir  T. 

Walker' 9  Caee,  Loe's  Ca.  t.  Hardw.  at  p.  Jones,  174  ;   JDr,   WxddringUm* 9  Caae,  1 

218.  Lev.  23 ;  Appleford*9  Caee,  1  Mod.  82. 

(u)  2  T.  R.  338,  n.  (e)  Frohtt9t'9  Caee,  Carth.  108. 

(x)  See  i8«  ▼.  BUhop  qfElg,  6  T.  R.  476.  \d)  Bex  v.  Wheeler,  3  Keb.  300. 
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visitor. 


"  The  Court,"  said  Lord  Brougham,  "  could  do  no  more  than 
put  by  mandamus  the  yisitatorial  powers  in  motion,  which  might 
then  move  in  a  directly  opposite  direction  to  what  the  Court  wished 
or  intended,  the  visitor  being  at  liberty  to  pursue  his  own  course, 
"Without  assigning  any  reason.  The  visitor  has  only  to  move,  and 
then  the  case  is  without  review  "  (e). 

When  a  person  is  deprived  by  a  visitor,  he  may  in  some  cases  be 
able  to  maintain  an  action  of  ejectment  (/),  or  he  may,  it  seems, 
bring  an  action  against  the  visitor,  if  in  his  sentence  he  exceeds  the 
jurisdiction  conferred  upon  him  by  statutes  {g) ;  but  it  is  otherwise 
when  he  makes  a  mistake  with  regard  to  something  within  his 
power. 


Section  II. 

jxmismcTioN  of  tee  courts. 

Origin  of  There  has  been  some  difference  of  opinion  with  regard  to  the 
Conrt  of  ^^  °  origin  of  the  jurisdiction  possessed  by  the  Court  of  Chancery  over 
Chancery.  charities.  The  better  opinion  seems  to  be  that  that  Court  had  an 
inherent  jurisdiction,  apart  from  that  conferred  upon  it  by  the 
statute  43  Eliz.  c.  4,  dependent  upon  the  right  of  the  sovereign,  as 
parens  patiice^  by  its  proper  oflScer,  the  Attorney-General,  to  file  an 
information  calling  upon  the  several  Courts  of  Justice,  according  to 
their  respective  jurisdictions,  to  see  that  right  was  done  to  those 
of  its  subjects  who,  as  in  the  case  of  charities,  were  incompetent  to 
act  for  themselves  (/^). 

It  has,  however,  been  maintained  by  others  that  the  jurisdic- 
tion of  the  Court  of  Chancery  originated  with  the  statute  43  Eliz. 
c.  4  (f),  and  in  Att,-Gen,  v.  Bowyer  (A),  Lord  Loughborough  said, 
"  It  does  not  appear,  that  this  Court  at  that  period  (before  the 
Statute  of  Elizabeth)  had  cognizance  upon  informations  for  the 
establishment  of  charities.  Prior  to  the  time  of  Lord  EUesmere, 
as  far  as  the  tradition  in  times  immediately  following  goes,  there 


{e)  Att.'Gm,  v.  Arehbithop  of  York,  2 
K.  &  M.  at  p.  468. 

(/)  Mex  V.  JBithop  of  Chester,  1  Wils. 
209. 

(jgi)  Green  v.  Rutherforth,  1  Vee.  Sen. 
at  p.  472. 

(A)  AtL'Gen,  v.  Mayor  of  Dtdtlin,  I  Bli. 
N.  8.  at  pp.  347,  348 ;  and  see  Incor- 
porated Society  v.  Richards,  1  Dr.  &  W. 
258;  Att.-Gen,  y.  Neuman,  1  Gh.  Ga. 


167;  Ait.'Gen,  y.  BrereUm,  2  Yes.  Sen.  at 
p.  427  ;  Att.'Gen,  v.  Middleton,  iHd,  at 
p.  328 ;  JEyre  y.  Countess  of  Shaftesbury,  2 
P.  Wms.  at  p.  119.  See  aibo  the  judg- 
ment of  Fry,  L.  J.,  in  Reg.  y.  Commis' 
sioners  of  Income  Tax,  22  Q.  B.  D.  at 
p.  311. 

(i)  Story's  Eq.  Jur.  13th  ed.  \\  1142 
—1164. 

{k)  3  Yes.  Jnn.  at  p.  726. 
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were  no  such  informations  as  this,  upon  which  I  am  sitting ;  but 
they  made  out  the  ease  as  well  as  they  could  by  law." 

The  jurisdiction  which  the  Court  of  Chancery  exercised  over  Part  of 
charities  was,  in  point  of  fact,  one  branch  of  its  general  juiisdic-  S^on  tiT™' 
tion  to  enforce  the  execution  of  trusts.    But,  inasmuch  as  charitable  «eoutetru8t8. 
trusts  are  trusts  of  a  public  nature,  no  one  is  entitled  by  an  imme- 
diate and  peculiar  interest  to  prefer  a  complaint  for  compelling  the 
performance  by  the  trustees  of  their  obligations.    It  consequently 
devolves  on  the  Crown,  as  parens  patiicBy    to  protect  property 
devoted  to  charitable  uses.    This  is  the  foundation  of  the  right  of 
the  Attorney-General  to  obtain  by  information  the  interposition  of 
a  Court  of  Equity  (/). 

The  Court  of  Chancery  had  in  every  case  jurisdiction  by  the  con-  Juriadictioii 
stniction  of  tiie  instrument  of  foundation,  whether  such  instrument  ^^1^^^'' 
were  an  Act  of  Parliament,  or  a  charter,  or  a  deed  or  wiU,  with  or 
without  the  assistance  of  evidence  of  usage  and  so  forth,  to  determine 
the  trusts  upon  which  charitable  funds  and  estates  were  held. 

The  Court  had  also  in  every  case,  as  will  be  seen  more  fully  Enforoement 
hereafter  (m),  jurisdiction  to  enforce  the  observance  of  the  trusts, 
and  to  redress  breaches  of  trusts,  and  for  those  purposes  to  appoint 
and  remove  trustees  and  other  officers,  and  to  regulate  by  means  of 
schemes  the  application  of  the  charity  property. 

It  had  also  power,  where  the  objects  contemplated  by  the  founder  ^plication 
could  not  be  carried  into  effect,  to  direct  the  application  of  the  cy-pru, 
revenues  of  the  charity,  by  means  of  the  doctrine  of  cy-pris^  to 
promote  objects  in  accordance  with  the  spirit  of  the  original 
foundation,  where  actual  compliance  was,  or  had  become,  im- 
possible (n). 

The  Court  of  Chancery  had  no  general  power  to  control  a  No  general 
charity  established  by  Act  of  Parliament,  for  a  Court  of  Law  ^n^l*^ 
cannot  alter  the  express  provisions  of  a  statute  (o).  v^^  ^"**^" 

Nor  had  it  any  general  jurisdiction  to  establish  charities  founded  statute/ 
by  charter  {p).    A  charity  so  founded  must  be  regulated  in  the  <»  l>y  charter, 
first  instance  by  the  charter,  and  not  by  application  to  the  Court. 

In  Att.'Gen.  v.  Sfnai-t  {q)  Lord  Haxdwidke  said,  "  Where  there 
is  a  foundation  for  a  perpetual  charity  by  the  Crown,  it  is  estab- 

(Q  WeUbihved  v.  J<m$9, 1  S.  &  S.  at  p.  Mao.  &  Or.  at  p.  333. 

43.    See  AiU-Gm,  y.  Brown^  1  Swanat.  (p)  AtL-Oen.  v.  Smart,  1  Yes.  Sen. 

at  p.  291 ;  Att.-Gm.  v.  Qleg,  1  Atk.  366;  72  ;  AU.-Gen,  y.  MiddleUm,  2  ibid.  327 ; 

AU.-Oin,  Y.  OompUmy  1  Y.  &  0.  0.  G.  at  AtL-Qm,  y.  Corporation  of  Bedford,  ibid. 

p.  427.  605 ;  Att.-Gen.  y.  Govemort  of  Foundling 

(m)  P09t,  pp.  93  ei  uq.  Hospital,  2  Yes.  Jnn.  42,  47.    See  Att.- 

(h)  See  Att.'Gen.  y.  Sherborne  Gram-  Gen.  y.  Brownest  Moepiua,  Statuford,  60 

mar  School,  18  BeaY.  at  p.  280.  L.  T.  K.  S.  288. 

(o)  Be  Shrewsbury  Grammar  School,  1  (^)  Supra, 
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lifihed  as  well  as  it  can  be  already,  by  a  higher  authority  than  this 
Court.  This  is  a  foundation  by  the  Crown ;  and  there  is  a  par- 
ticular direction  by  the  last  charter,  for  the  application  of  the 
revenue;  nor  will  I  make  a  decree  for  the  establishment  of  a 
charity,  which  is  properly  regulated  by  charter  from  the  Crown." 

But  in  every  case  the  Court  of  Chancery  had  jurisdiction  within 
the  lines  marked  out  by  the  trust  to  make  all  necessary  provisions 
as  to  the  regulation  and  management  of  the  charity,  and  the  appK- 
cation  of  the  funds.  This  is  really  a  part  of  its  jurisdiction  to  see 
that  the  purpose  of  the  foundation  is  effected. 

Thus  in  the  case  of  a  charitable  foundation  established  by 
statute,  although  an  express  provision  of  the  Act  cannot  be  altered, 
yet  the  Court  has  jurisdiction,  so  to  speak,  to  fiU  up  the  gaps,  and 
to  regulate,  in  accordance  with  the  directions  of  the  Act,  all 
matters  whether  of  administration  or  otherwise  which  the  legis- 
lature has  left  unprovided  for  (r). 

And  even  as  regards  matters  as  to  which  the  statute  makes 
express  provision,  the  Court  wiU  have  jurisdiction  if  such  jurisdic- 
tion is  given  to  it  by  the  Act,  as  where  "  the  words  of  the  Act  are 
equivalent  to  this,  that,  whenever  it  occurs  that  the  assistance  of 
the  Court  is  required  in  the  administration  of  charity  funds,  there 
a  jurisdiction  is  given  "  (s). 

So,  also,  in  the  case  of  a  charity  established  by  charter,  the 
Court  had  jurisdiction  within  the  lines  laid  down  by  the  charter 
to  determiue  matters  of  regulation  and  management,  to  make 
schemes,  and  to  determine  the  application  of  the  revenues  {t). 

Accordingly,  where  the  object  of  the  charter  was  simply  to 
relieve  the  wants  of  aged  and  impotent  persons,  there  was  nothing 
to  prevent  the  Court  from  determining  how  the  funds  should  be 
applied  for  the  attainment  of  that  object  (u). 

The  same  principle  applies  where  the  directions  given  by  the 
charter  are  more  specific,  as  where  it  establishes  a  charitable 
foundation,  such  as  a  school  or  a  hospital.  Here,  again,  within 
the  limits  of  the  trusts  established,  the  Court  exercises  jurisdiction 
to  administer  and  regulate  all  matters  for  which  the  charter  does 
not  provide  (a?). 

The  doctrine  of  cy-prh  is  fully  considered  in  Chap.  VI.  of  the 
present  work.     It  requires,  however,  some  mention  here. 


(r)  He  Shrewsbufy  Grammar  School,  1 
Mac.  &  a.  at  p.  383. 

{ij  Be  Shrewtbury  Grammar  School,  I 
Mac.  &  G.  324,  331 ;  Ite  Bedford  Charity, 
6  Sim.  678 ;  Ali,'Gen,  v.  Moises,  App. 
III.  to  this  Book,  post, 

(0  AU.'Gm,  V.  St.  OUmU  Grammar 


School,  0.  P.  Coop.  267;  and  see  Be 
Chertsey  Market,  6  Price,  261. 

(tt)  Clephatte  v.  Lord  Provost  of  Edin- 
burgh,  L.  R.  1  H.  L.  So.  417. 

(x)  Att.'Gen.  v.  Earl  of  Maf^/ield,  2 
Bubs.  601  ;  Berkhampsicad  School  Case^ 
L.  R.  lEq.J02. 
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This  principle  comes  into  play  where  the  trusts  declared  by  the  only  where 
founder  or  founders  cannot  take  efEect.  Stoe^ct!^* 

Just  as  in  the  case  of  a  charity  established  by  charter  or  Act  of  Trusts  cannot 
Parliament  the  provisions  of  tike  charter  or  statute  cannot  be  »l*«>^- 
repealed  by  the  Court,  so  in  the  case  of  charitable  trusts  created  by 
private  individuals,  so  long  as  they  are  capable  of  being  carried 
into  effect  the  Court  has  no  power  to  alter  them.  For  the  first 
principle  of  the  execution  of  trusts  is  that  the  intentions  of  the 
person  who  creates  them  must  be  observed  (y). 

"It  is  true,"  said  Lord  Westbury  (s),  "you  cannot  substitute 
one  charity  for  another.  You  may  substitute  for  a  particular 
charity  which  has  been  defined  and  which  has  failed,  another 
charity  ejuadem  generisy  or  which  approaches  it  in  its  nature  and 
character ;  but  you  cannot  take  a  charity  which  was  intended  for 
one  purpose  and  apply  it  to  a  purpose  altogether  different "  (a). 

If  it  is  true  to  say  that  the  doctrine  of  ey-pris,  properly  con-  Cy-prh  in 
fiidered,  does  not  authorise  an  alteration  of  existing  trusts,  but  only  ^ui^ed  by 
operates  where  the  existing  trusts  are  defunct  and  can  no  longer  ^Y^Tp^iia 
take  effect,  it  would  seem  to  follow  that  the  revenues  of  a  charity  ment. 
established  by  charter,  or  by  Act  of  Parliament,  might,  if  the 
diarter  or  statute  had  worked  itself  out  and  was  incapable  of 
further  operation,  be  applied  cy-pris  as  much  as  the  revenues  of  a 
diaritable  trust  created  by  private  individuals. 

This,  indeed,  appears  to  be  the  result  of  the  decision  in  Ckphane  cuphane  v. 
V.  JkwYJ?  Frovost  of  Edinburgh  (6),  where  Lord  Westbuiy  said,  in  ofJEdinimyh, 
reference  to  a  charity  established  by  charter,  that  although  the 
charitable  purpose  aimed  at  by  the  charter  must  be  kept  in  view, 
yet  the  Court  had  jurisdiction  from  time  to  time  to  vary  the  means 
by  which  that  end  was  to  be  attained. 

In  Att.'Gen.  v.  Wyggeston^a  Hospital {c),  it  was  held  by  Lord  Au.-Gm.y. 
Langdale  that  ordinances  created  imder  the  authority  of  a  charter,  sa^iZiT  * 
and  subsequently  confirmed  by  Act  of  Parliament,  might  be  varied 
by  the  Court  if  in  process  of  time  they  had  become  prejudicial  to 
the  charity. 

Similarly,  it  has  been  held  that  where  there  are  no  objects  No  objects 
remaining  of  a  charitable  corporation,  the  Court  may  settle  a  ™™*™™fi^' 
scheme  for  the  appropriation  of  its  revenues.    Thus,  where  a 

(y)  Att'Gsn.  y.  Bwdthee,  2  Yes.  Jnn.  hurgh,  L.  E.  1  H.  L.  So.  417,  421. 

at  pp.  387,  388;  AtL-Gm,  v.  Whiteley,  (a)  Soe>9\ao  AtL-Gen^Y.  Earlof  Mam- 

11  Yes.  241 ;  AtL-Gm.  t.  BoueherHt,  25  JUldy  2  Bum.  601. 

Bear,  at  pp.  118,  119;  FhUpoU  v.  8t.  {b)  L.  R.  1  H.  L.  So.  at  p.  421. 

GwrgeU  mtpital,   27  Bear.  107.    See  (e)  12  Beav.  113.    &g&  He  Shrewsbury 

alBopo$t,  p.  136.  Grammar  School,  1  Mac.  &  Or,  324 ;  Berk- 

(s)  Clepkatte  ▼.  Lord  Provost  of  Edin-  hampsUad  School  Caoe^  L.  R.  1  £q.  102. 
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hospital  for  lepers  had  been  established  by  letters-patent,  and  there 
was  no  leprosy  in  England,  and  consequently  no  objects  of  the 
charity,  the  Court  held  that  it  had  jurisdiction  upon  information 
to  dissolve  the  corporation  and  establish  a  scheme  {d). 

And  it  seems  that  the  Court  has  similar  jurisdiction  where  the 
corporation  has  become  extinct  {e). 

A  distinction  has  been  drawn  between  a  case  in  which  the  charter 
is  the  instrument  of  foundation  and  a  case  in  which  the  charity 
has  been  founded  by  a  private  person  and  a  charter  has  afterwards 
been  granted,  not  for  the  purpose  of  declaring  the  trusts,  but  for 
the  purpose  of  providing  machinery  for  executing  the  founder's 
intentions. 

"  Where  the  Crown  itself  grants  a  charter  of  incorporation,  or  a 
charter  appointing  governors,  and  at  the  same  time  that  it  incor-^ 
porates  them  gives  them  the  power  to  make  rules,  and  all  this  with 
respect  to  a  charity  founded  by  somebody  else ;  in  that  case  the 
Court  infers  that  the  Crown  does  what  the  Court  of  Chancery 
would  do  by  decree  in  any  such  case,  viz. :  that  it  grants  that 
charter  with  the  view  and  intention  of  carrying  into  effect  the 
views  and  wishes  of  the  original  founder;  and  accordingly 
when,  as  in  this  case,  the  Court  finds  thereafter  that  those 
rules  and  those  regulations  do  not  carry  into  effect  the  views 
and  wishes  of  the  original  founder,  this  Court  interposes  to 
make  such  a  scheme  for  the  purpose  of  furthering  the  inten- 
tions of  the  founder  as  may  have  been  rendered  necessary  by 
the  altered  state  of  circumstances  and  the  increased  civilization  of 
the  country"  (/). 


No  jurifldic- 
tion  as  to 
matters 
within  oogni- 
zanceof 
visitor. 


InstanoeB. 


Matters  within  Cognizance  of  Visitoi\ 

In  matters  relating  to  the  internal  regulation  of  a  charity  there 
is  a  well-established  limitation  of  the  jurisdiction  of  the  Courts  in 
the  case  of  charitable  foundations  which  are  subject  to  visitation. 

The  Courts  will  not  in  any  case  exercise  jurisdiction  with  regard 
to  matters  which  properly  fall  within  the  cognizance  of  the  visitor. 

Thus,  questions  as  to  the  dismissal  of  governors  or  other  corpo- 
rators (^) ;  as  to  the  internal  regulation  of  a  school,  the  erection  of 


(<0  AU,»Gen.  v.  Sieks,  Highm.  Mort. 
p.  336. 

{e)  Be  Conyert^  Free  Grammar  School,  10 
Hare,  App.  v.  Cf .  Hex  v.  Faemore,  3  T. 
R.  199,  wnere  it  was  held  that  in  such  a 
case  the  Crown  could  grant  a  new 
charter;  ante,  p.  71. 

(/)  Per  Romilly,  M.  R.,  in  Att-Gen, 
y.  Dedham  School,  23  Bear,  at  p.  366. 


And  see  Att.-Gen,  v.  St,  Olave'a  Gram- 
mar School,  C.  P.  Coop.  267;  Att.-Gen. 
V.  Wyggetton^e  Hoepital,  12  Bear.  113. 

(^)  Att.-Gen,  v.  Farl  of  Clarendon,  17 
Ves.  at  p.  498 ;  Be  Bedford  Charity,  6 
Sim.  678 ;  and  see  Att.-Gen,  v.  Lock, 
3  Atk.  164,  as  to  the  removal  of  alms- 
men ;  Chelmsford  Foot  ▼.  Mildmay, 
Duke,  83. 
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buildings,  or  the  appointment  of  schoolmasters  (k) ;  or  as  to  whether 
the  usher  of  a  school  (i),  or  master  of  a  hospital  (k),  should  be  in 
residence  or  not ;  or  whether  the  master  of  a  hospital  should  perform 
divine  service  or  not  (/) ;  or  how  a  university  should  conduct  its 
examinations  (m) ;  are  all  matters  which  the  Court  wiU  leave  to  the 
decision  of  the  visitor. 

Even  where  the  election  of  governors  might  have  been  said  to 
have  been  a  fraud  on  the  Court,  Lord  Eldon  declined  to  remove  them 
until  a  petition  had  been  presented  to  him  as  visitor  (n). 

"  This  college,"  said  Lord  Cottenham,  in  a  case  where  the  Court 
was  asked  to  make  a  specific  declaration  that  it  was  the  duty  of  the 
master  to  reside  (o),  "  is  a  corporation  with  a  visitor  appointed  by 
the  charter,  who  is  to  inspect  and  visit  the  college  and  the  master 
and  poor,  and  the  state,  order,  and  government  of  the  college. 
To  call  the  master  into  residence,  if  improperly  absent,  to  hear  and 
judge  of  the  excuse  he  may  make  for  his  non-residence,  are  properly 
the  duties  of  the  visitor." 

An  action  with  regard  to  matters  of  this  kind  will  be  dismissed  Action  dis- . 
with  costs  (p),  notwithstanding  that  the  visitor  (without  refusing  Tiaitoroon^ 
to  act)  is  willing  to  concur  in  all  proceedings  necessary  to  introduce  "®^*- 
such  regulations  with  regard  to  the  management  of  the  charity  as 
the  Court  may  direct  (q). 

Where  there  is  a  clause  in  a  scheme  giving  the  Charity  Commis-  Visitatorial 
sioners  visitatorial  powers,  the  Court  will  not  interfere  with  regard  SwerJed  by 
to  matters  falling  within  their  cognizance.     Thus,  where  a  scheme  ^f?^*2, 
provided  that  '^  any  questions  affecting  the  regularity  or  validity  of  missionen. 
any  proceeding  under  the  scheme  shall  be  determined  exclusively 
by  the  Charity  Commissioners,"  the  Court  refused  to  consider  the 
validity  of  the  election  of  a  governor  (r). 

Enforcement  of  Trusts. 

The  Court  of  Chancery  always  had  ample  jurisdiction  to  enforce  JmiBdiction 
the  execution  of  charitable  trusts.     If  the  charity  was  established  ^i^'**® 
by  charter  or  Act  of  Parliament,  it  would  see  that  the  provisions  of 

(A)  Att.'Oen.  v.  Magdalen  CoU.  Oxford,  (n)  Att.-Gen.  v.  JHxie,  13  Vee.  619. 

10  Beav.   402;    JFhiston  v.   Dean   and  (o)  AtL-Gen  v.  Smythist,  2  ItlLy.  &  C. 

CkapUr  o/JRoehs$ter,  7  Hare,  632 ;  AiL-  at  p.  142  ;  and  see  Att.-Gen,  y.  Friee.  3 

Gm,  Y.  Dulwieh  Coll.,  4  Beav.  266.  Atk.  108. 

(«)  JEz  parte  JBerkhampstead Free  School^  (p)  Att.-Gen.  y.  MiddUton,  2  Yes.  Sen. 

2  y.  ft  B.  134.  827. 

(k)  Ait.'Gen.y.8myth%e9,21S.j.kO.  {q)  Att.-Gen.  y.  Dulwieh    Colleae,    4 

136.  Beav.  266,  268. 

U)  AU.'Gen.  v.  Crook,  1  Keen,  121.  (r)  Hey.  v.  Wilton,  W.  N.  1888,  12. 

(m)  Thameon  y.  XJhipereity  of  London^  See  note  1    to  sect.  23  of  the   End. 

10  Jar.  N.  S.  669.  Schools  Act,  1869,  poet. 
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such  charter  or  statute  were  faithfully  observed  («).  If  it  were 
founded  by  a  private  individual  or  individuals,  it  would  take  care 
that  the  trusts  declared  were  duly  executed.  And  the  jurisdiction 
of  the  Court  in  this  respect  was  not  interfered  with  by  the  fact  that 
the  charity  was  subject  to  visitation  (t). 
and  admi-  On  this  ground  the  Court  had  jurisdiction  in  every  case,  whether 

'  the  charity  were  subject  to  the  jurisdiction  of  a  visitor  or  not,  to 
see  that  the  estates  were  properly  and  advantageously  managed, 
and  the  revenues  properly  applied  (w).  And  if  the  estates  were 
being  improperly  managed,  or  the  funds  improperly  administered, 
it  would  immediately  interfere  to  stop  the  improper  proceedings  (x) ; 
and  it  would  also,  if  necessary,  make  prospective  regulations  as 
to  the  future  management  'of  the  estates  and  application  of  the 
revenues,  and  direct  a  scheme  to  be  settled  (y). 

In  Att.'Oen.  v.  Lock  (2),  Lord  Haxdwicke  said:  "I  agree  that 
where  there  are  governors  who  are  visitors  likewise,  so  far  as  relates 
to  the  estates  of  this  charity,  they  are  subject  and  accountable  to 
this  Court.  There  are  two  sorts  of  authorities  here.  One  as  to  the 
managei^ent  of  the  estate  and  revenue;  the  other  as  to  the  manage- 
ment and  government  of  the  house.  In  the  latter  they  are  absolute, 
and  not  controllable  by  this  Court." 

In  another  case  (a).  Lord  Commissioner  Eyre  observed  :  "  If  the 
governors  established  for  the  regulation  of  it  (a  charity  established 
by  charter)  are  not  those  who  have  the  management  of  the  revenues, 
this  Court  has  no  jurisdiction ;  and  if  it  is  ever  so  much  abused,  as 
far  as  respects  the  jurisdiction  of  this  Court,  it  is  without  remedy ; 
but  if  those  established  as  governors  have  also  the  management  of 
the  revenues,  this  Court  does  assume  a  jurisdiction  of  necessity,  so 
far  as  they  are  to  be  considered  as  trustees  of  the  revenue." 
Trust  for  In  the  same  way,  if  a  college  or  the  dean  and  chapter  of  a  cathe- 

S^ool,  &o.  <i^l  ^  trustees  for  the  maintenance  of  a  free  grammar  school  for 
the  use  of  the  public,  or  of  a  school  for  the  instruction  in  grammar 
of  all  persons  who  may  resort  to  it,  the  Court  of  Chancery  would, 

(«)  AtL'Om.  V.  St,  JoKnU  Hospiica,  Foundling  Eotpildl,  2  Vee.  Jun.  at  p.  47  ; 

Bedford,  2  De  a.  J.  &S.  621 ;  AtL-Gen.  Att.-Gen.y. Dixie,UYeB. 519 ;  Att.-Gen, 

▼.  Wyggesion's  Botpitaly  12  Beav.  113;  v.  ^r/q/'Ctore«<f<w,17Ve6.491,499,600; 

Att.'Gcn.  V.  JEarl  of  Momfield.  2  Russ.  Ex  parte  JBerkluimpstead  I^ee  School,  2  V. 

601 ;  Green  v.  JLutherforth,  1  Yes.  Sen.  &  B.  134 ;  Att.-Gen,  v.  JBrotcne't  Hos- 

at  p.  468.  pital,  17  Sim.  137. 

(t)  Att.'Gen.  v.  St.  Cross  Hospital,  17  (x)  Att.-Gen,  v.   £arl  of  Clarendon, 

Beav.  435  ;  Daugars  y.  £ivaz,  28  Beav.  supra  ;    JEx  parte    Berhhampstead   Free 

233  ;  and  see  Att.-Gen.  y.  Magdalen  Coll.  School,  supra. 

O^r/bre;,  lOBeay.402;  Att.-Gen.y.JDed*  (j^)  Ibid.;  Att.-Gen.  v.  Smithies,   2 


ham  School,  23  Beav.  360.  My.  &  C.  186, 

(m)  Eden  v.   Foster,  2   P.  Wms.    at  ■-  -  - 

p.  326;  Att.-Gen.  v.  Corporation  of  Bed- 
ford, 2  Yes.  Sen.  605 ;  Att.-Gen.  v.  Lock, 
3  Atk.  166;  Att.-Gen.  v.  Governors  of 


(w)  Eden  y.   Foster,  2   P.  Wms.    at  (s)  8  Atk.  at  p.  165. 

p.  326;  Att.-Gen.  v.  Corporation  of  Bed-  (a)  Att.-Gen.  y.  Governors  of  Foundling 

ford,  2  Yes.  Sen.  605 ;  Att.-Gen.  y.  Lock,      Mospital,  2  Yes.  Jun.  at  p.  47. 
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in  ezeroifle  of  its  jurisdiction  to  enforce  the  performance  of  trusts, 
redress  any  breach  of  trust  (6). 

So  also  where  the  relation  of  trustees  and  ceshd  que  timst  existed  Tmstbetween 
between  a  corporation  and  one  of  its  officers,  the  Court  would  inter-  ^^^fficer^ 
pose  to  prevent  a  breach  of  trust  notwithstanding  the  existence  of 
a  visitor. 

In  Daugars  v.  Rivaz  (<?),  the  French  Protestant  Church  in  London 
was  founded  in  1550  by  letters-patent  of  the  Crown.  The  pastor, 
when  elected,  was  presented  to  and  approved  and  instituted  by  the 
Crown.  The  governing  body  had,  apart  from  the  charter  of 
incorporation,  funds  impressed  with  a  trust  in  favour  of  the  pastor. 
The  governing  body  dismissed  the  pastor.  It  was  held  by  EomiUy , 
M.K.,  that,  notwithstanding  the  rights  of  the  Crown  as  visitor,  the 
Court  of  Chancery  had  jurisdiction  to  see  to  the  performance  of 
the  trust,  and  to  determine  on  the  validity  of  the  dismissal ;  and  the 
Court  having  come  to  the  conclusion  that  it  was  not  justifiable, 
granted  an  injunction  to  restrain  the  governing  body  from  hinder^ 
ing  the  pastor  in  the  exercise  of  his  office. 

On  the  same  principle  an  injunction  might  be  granted  to  restrain  Schoolmaster, 
the  trustees  of  a  grammar  school  from  improperly  removing  a 
master. 

Where  a  scheme  provided  '^  that  the  trustees  shall  have  authority 
from  time  to  time,  upon  such  grounds  as  they  shall  at  their  dis- 
coretion  in  the  due  exercise  and  execution  of  the  powers  and  trusts 
reposed  in  them  deem  just,  from  time  to  time  to  remove  the  master,'* 
it  was  held  that  a  trust  was  created,  and  that  an  improper  removal 
of  a  master  would  be  restrained  by  inJTinction  {d). 

Where,  on  the  other  hand,  upon  the  true  construction  of  the  when  officers 
statutes  of  foundation,  the  schoolmaster  and  usher  are  only  officers,  j»o*  ««»'«•»  ^*^ 
appointed  by  the  college  or  other  corporation,  and  the  duty  of 
appointing  them  is  not  otherwise  annexed  to  the  mere  property  of 
the  college  than  by  the  obligation  to  pay  certain  annual  sums  of 
money,  and  is  not  in  the  nature  of  a  trust,  but  an  obligation  the 
observance  of  which,  according  to  the  statutes  of  the  f  oimder,  is  to 
be  regulated  and  enforced  by  the  visitor,  then  the  breach  of  duty, 
whatever  it  may  be,  ought  to  be  redressed  by  the  visitor,  and  not 
by  the  Court  {e). 

WAtt.'Om,Y.  Magdalen  Coll.  On^wd^  9  Jnr.  959;  Be  Freminffton  School,  10 

10  BettT.  at  p.  409 ;  JTMston  Y.Demt  and  Jixr.  612 ;  and  see  AtL-Oen,  v.  Town  of 

ChapUr  o/  MoehesUr,  7  Hare,  at  p.  560.  Shrewsbury ,  Bonb.  215,  and  pott,  pp.  224 

(c\  28  BeaY  233  et  tto 

\d)  WUlit  y\  ChUde,  13  Bear.  117.  See  {e)  Aft.'Gen.  t.  Magdalen  Coll,  Oxford, 

also  Bummer  y.  Corporatum  of  Chippen^  10  Beav.'at  p.  409 ;  WhisUm  v.  Dean  and 

ham,  14  Yee.  245 ;  Re  Fhillips'  Charity,  Chapter  of  Roeheeter,  7  Hare,  532. 
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TroBts  Tested 
ineoclesias- 
tioal  oorpora- 
tion. 


Trusts  Tested 
in  dTil  corpo- 
ratioxis. 


Corporations 
maybe 
divested  of 
trusts. 


General  funds 
of  nranioipal 
corporations. 


The  Court  would  equally  enforce  the  execution  of  trusts  vested 
in  ecclesiastical  corporations. 

In  Att.-Gen.  v.  St,  J6hrC%  Mospitaly  Bedford  ^fjy  Turner,  L.  J.,  said: 
"  That  this  Court  has  no  power  over  property  simply  and  purely 
ecclesiastical,  and  not  affected  by  any  trust,  any  more  than  it  has 
power  over  lay  property  not  so  affected,  cannot,  as  I  conceive,  be 
doubted ;  but  as  little  as  I  think  can  it  be  doubted,  that  if  ecclesi- 
astical property  be  affected  by  a  trust,  the  power  and  jurisdiction 
of  this  Court  to  enforce  and  execute  the  trust  attaches  equally  as  it 
would  attach  upon  lay  property  similarly  circumstanced.  The 
question,  therefore,  ....  must,  as  it  seems  to  me,  be  not  whether 
the  foundation  of  this  hospital  was  an  ecclesiastical  or  lay  founda- 
tion,— and  I  am  disposed  to  think  that  it  was  an  ecclesiastical 
foundation — ^but  whether  the  property  belonging  to  this  hospital  is 
or  is  not  subject  to  a  trust." 

In  the  same  way  civil  corporations,  if ,  as  is  often  the  case,  they 
are  trustees  for  the  execution  of  a  charitable  trust,  are,  like  indi- 
vidual trustees,  subject  to  the  jurisdiction  of  the  Court  ((/),  which 
will  compel  them  duly  to  perform  their  trusts,  and  to  account  for 
any  misappropriation  of  the  funds  of  the  charity  (A). 

So  corporations  constituted  trustees  have  sometimes  been,  by 
decrees  of  the  Court  of  Chancery,  divested  of  their  trust  for  an 
abuse  of  it,  as  other  trustees  would  have  been  (i). 

But  the  Court  will  not,  in  the  case  of  a  corporation  instituted  by 
charter  or  Act  of  Parliament  for  the  purpose  of  governing  a  charity, 
take  the  jurisdiction  out  of  its  heoids  unless  an  actual  abuse  of 
trust  has  been  committed  (k). 

The  Court  of  Chancery  also  had  jurisdiction  to  interfere  for  the 
protection  of  the  general  property  of  municipal  corporations,  which 
was  vested  in  them  upon  public  trusts  (/). 

In  Att-Gen.  v.  Mayor  of  Liverpool  {m)y  Pepys,  M.  B.,  said: 
"  Cases  were  cited  to  show  (what  oases  were  not  required  to  prove) 


(/)  2  De  G.  J.  &  S.  at  p.  636.  See 
WhisUm  T.  Bean  and  Chapter  ofEoehester^ 
7  Hare,  at  p.  560 ;  Daugars  t.  RivaZf  28 
Beay.  233 ;  ante,  p.  69. 
'  {ff)  Att.^Oen.  V.  Oovemors  of  Found' 
ling  ffospUal,  2  Yes.  Jun.  at- p.  46. 

(A)  AtL'Gen.  t.  Mai/or  of  Exeter,  2 
Rnss.  362 ;  Att,-Gen,  y.  Corporation  of 
Stafford,  1  Buss.  547;  Att.-Oen,  y. 
Brewers^  Co.,  1  Mer.  496;  Mayor  of 
Coventry  t.  Att.-Gen.,  7  Bro.  P.  C.  235 ; 
Att.'Oen.  T.  Oovemora  of  Foundling  J?i»- 
pital,  2  Yes.  Jun.  at  p.  46 ;  and  BeeAtt,' 
Oen.  T.'Toum  of  Shrewsbury,  Bunb.  216. 

(t)  Per  Grant,  M.  B.,  in  Att.-Gen,  y. 


Farlof  Clarendon,  17  Yea.  at  p.  499 ;  CoMof 
Corporation  of  Coventry,  temp.  Lord  Har- 
corurt,  cited  ibid.  See  also  Att,'Gen.  t. 
Dixie,  13  Yes.  619 ;  but  in  that  case  there 
was  a  petition  to  the  Lord  Chancellor, 
as  yisitor  for  the  Crown,  as  well  as  an 
information. 

{k)  Att.'Gen,Y.  Governors  of  Foundling 
hospital,  2  Yes.  Jun.  42. 

(/)  Ante,  p.  70. 

(m)  1  Uj.  &  C.  at  p.  201 ;  and  see  Att,- 
Gen.  y.  Mayor  of  Carlisle,  2  Sim.  at  p. 
449  ;  ^x  y.  Mayor  of  Liverpool,  9  A.  & 
E.  436;  Viscount  Gort  y.  Att.-Gen.,  ft 
Dow,  136, 
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that  the  Court  has  no  jurisdicstion  over  a  corporation  which  has 
control  over  its  own  property.  But,  although  a  hody  having  a 
corporate  existence  is  capable  of  acquiring  and  possessing  property, 
and  therefore  also  of  disposing  of  it ;  if  property  is  held  by  a  cor- 
poration as  a  trustee,  if  the  corporation  holds  it  clothed  with  public 
duties,  the  Court  has  always  asserted  its  right  to  interfere." 

This  was  the  case  where  the  Corporation  of  Dublin  were  trustees 
of  certain  funds  for  the  purpose  of  supplying  the  city  of  Dublin 
with  water  (n).  So  also  an  information  against  a  corporation, 
alleging  that  they  were  seised  of  real  estates  for  purposes  of  public 
Titility ,  and  had  sold  part  and  were  proceeding  to  sell  the  remainder, 
was  maintainable  (o).  And  if  a  corporation  has  undertaken  the 
performance  of  a  public  trust  they  cannot  divest  themselves  of  the 
means  of  fully  executing  it  {p). 

A  charity  established  or  supported  by  voluntary  contributions  Voluntary 
stands  in  the  same  position  as  any  other  charity,  so  long  as  there  is  *^^     ^  ^^' 
a  fund  or  properiy  impressed  with  a  charitable  trust..    If  there  is, 
it  is  immaterial  whether  the  source  of  it  is  the  subscriptions  of  a 
number  of  people  or  the  donation  of  one  (q). 

Where  a  charily  is  established  by  subscriptions,  the  original  sub- 
scribers only  are  the  founders,  and  subsequent  subscriptions  do  not 
constitute  a  new  foundation,  but  are  accretions  to  the  original 
one  (r). 

Just  as  charitable  gifts,  where  not  rendered  void  by  statute,  were  Favour  shown 
viewed  with  peculiar  favour  by  the  Court  of  Chancery  («),  so  when  ^ 

its  jurisdiction  was  invoked  for  the  regulation  of  a  charity,  it  would 
look  to  the  substance  and  not  to  the  form,  and  if  it  saw  that  relief 
was  required,  it  would  give  relief  even  though  not  asked  for,  and 
would  not  dismiss  the  proceedings  on  account  of  errors  of  procedure 
which  in  other  cases  would  have  been  &tal  (t). 

And  Lord  Eldon  laid  it  down  («),  that  upon  information  "  the 

(n)  Ati.'Oen,  ▼.  Mayor  of  DubUn,  1  see  Anon.,  3  Atk.  277 ;  ZealisY.  Bimie,  2 

Bii.  N.  S.  312.  BnBB.  at  p.  119;  and  ante,  pp.  16,  17. 

(o)  Alt, 'Gen.  y.  Corporation  of  Car-  See  also  Brown  y.  Dale,  9  Gh.  D.  78, 

marthen,  G.  Coop.  30 ;  Ait, -Gen.  v.  Aa-  -where  the  proceeds  of  sale  of  land  be- 

pinally  2  My.  &  C.  613,  where  it  was  longing  to  a  voluntary  society,  with  no 

held  that  Uie  ordinary  jurisdiction  of  roles  or  provisions  as  to  the  disposition 

the  Ck>nrt  was  not  ousted  by  the  special  of  its  property,  was  held  to  be  oivisible 

remedies  provided  in  certain  cases  by  affxypg  the  ijiemberB ;  and  see  farther  n. 


sect.  97  of  the  Municipal  Ck>rporationa  {d)  to  s.  62  of  the  Gharit.  Trusts  Act, 

Act,  1835,  5  &  6  WilL  iV.  c.  76.  1853,  pott, 

{p)  Att.'Gen.  v.  Corporation  of  JPfy-  (r)  Be  St.  Leonard,  Shorediteh,  Faro- 
mouth,  9  Beav.  67.  ehial  Schools,  10  App.  Gas.  304. 


(q)  See  Ex  parte  Ftarton,  6  Price,  214 ;  («)  Ante,  p.  28. 

Att.'Gen,Y.Kea,2BeaY.  576;  Att.-Gen.  (t)  But,  p.  320;  and  see  Ait.-Gen. 

V.  Bishop  of  Manchester,  L.  B.  3  Eq.  at  v.  Flood,  Hayes,  611. 

p.  453;  Strickland  Y.  Weldon,  28  Ch.  D.  («)  Att.-Gen.  v.  Coopers'  Co.,  19  Ves. 

at  p.  4  30.    As  to  cases  where  there  is  no  at  p.  194.    See  Ait.-Gen.  v.  Jeanes,  1  Atk. 

fund  impressed  with  a  charitable  trust,  355 ;  Att.-Gen.  v.  Farkcr,  1  Ves.  Sen.  43. 

T.  H 
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Court  is  not  only  to  attend  to  an  actual  oomplaint,  but  to  see 
whether  there  is  any  cause  of  complaint." 


Jarifldiction 
on  petition. 


BomOly^s 
Act. 


Other  Acts. 


Jurisdiction 
in  Chambers. 


Jurisdiction  on  Petition  and  at  Chambers. 

Proceedings  by  information  being  found  cumbersome  and  ex- 
pensive, the  legislature  has  from  time  to  time  interfered  to  give 
the  Court  a  mor^  summary  jurisdiction. 

The  first  Act  of  this  kind  was  Sir  Samuel  Eomilly's  Act  (a?),  by 
which  jurisdiction  was  given  to  the  Court  of  Chancery  to  deal  with 
various  matters  concerning  charities  upon  petition  (y). 

A  similar  mode  of  proceeding  was  provided  by  the  Grammar 
Schools  Act  (a),  and  also  by  8  &  9  Vict.  c.  70  (a).  The  Trustee 
Act,  1850,  also  appUes  in  the  case  of  charities  (6). 

The  jurisdiction  in  Chambers  in  the  case  of  charities  is  founded 
on  sect.  28  of  the  Charitable  Trusts  Act,  1853  (^),  by  which,  in  the 
case  of  charities  of  which  the  gross  annual  income  exceeded  30/., 
the  Chancery  judges  at  chambers  were  empowered,  ia  cases  where 
the  appointment  or  removal  of  charity  trustees,  or  any  other  relief, 
order,  or  direction  relating  to  a  charity,  was  required,  to  give  the 
same  relief  which  might  formerly  have  been  given  in  a  suit  regu- 
larly instituted,  or  on  petition. 


Jurifldiotion 
transferred  to 
Chancery 
Division. 

Information 
abolished. 


Transfer*  to  Chancery  Dimion, 

The  jurisdiction  of  the  Court  of  Chanoeiy  with  regard  to  chari- 
ties has  been  transferred  by  the  Judicature  Act,  1873  (rf),  to  the 
Chancery  Division  of  the  High  Court  of  Justice. 

The  procedure  by  information  is  now  abolished,  and  procedure 
by  action  substituted  for  it  [e).  This  is  little  else  than  a  change  in 
name. 


Palatine 
Court. 


Palatine  and  County  Courts. 

Jurisdiction  similar  to  that  conferred  by  the  Charitable  Trusts 
Act,  1853,  on  the  Chancery  judges  at  Chambers,  was  given  by  the 
same  Act  to  the  Chancery  Palatine  Court  of  Lancaster  in  the  case 
of  charities  within  its  jurisdiction,  of  which  the  gross  annual  income 
exceeded  30/.  {g). 


{x\  62  Geo.  m.  c.  101. 


Qeepo8t,  p.  328. 

3  &  4  Vict.  c.  77,  pott,  p.  334. 

Post,  p.  335. 

Fostf  p.  184, 


(e)  Geepottyj^.  837. 


post. 


i)  36  &  37  Viot.  o.  66,  b.  34,  snb-B.  (3). 
U)  rott,  p.  316. 
ff)  Chant.  TruBts  Act,  1863,  s.  29, 
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In  the  case  of  choritiefi  of  which  the  gross  annual  income  does  Coxmty 
not  exceed  50/.,  jurisdiction  is  given  to  the  County  Courts  (h).  Courts. 

Itestrictions  an  Legal  Proceedings  by  Charitable  Trusts  ActSy  8fc, 

The  sanction  of  the  Charity  Commissioners  is  required  (t)  before  Sanction  of 
any  "  suit,  petition,  or  other  proceeding "  (k)   in  relation  to  a  Charity  Com- 
charity  can  be  commenced,  except  where  it  is  an  application  in  a 
matter  actually  pending  (/),  or  where  relief  is  claimed  adversely  to 
the  charity  («»). 

'  This  sanction  is  also  not  required  to  proceedings  instituted  by 
the  Attomey-Q-eneral  acting  ex  officio  («),  or  to  proceedings  relating 
to  institutions  coming  within  the  exemptions  from  the  operation 
of  the  Act  (o). 

The  Charity  Commissioners  may  certify  to  the  Attomey-GFeneral  Charity  Com- 
oases  in  which  -they  think  proceedings  ought  to  be  taken,  and  the  ^^^"y 
Attorney-General  is  then,  if  he  thinks  fit,  to  take  such  proceedings  oaflee  to  Att.- 
as  he  considers  right (^). 

By  the  Endowed  Schools  Acts  and  the  City  of  London  Parochial  Endowed 
Charities  Act,  1883,  the  powers  of  the  Courts  with  regard  to  the  f^"^^  ^^^' 
making  of  schemes  and  the  appointment   of  new  trustees  are 
temporarily  restricted  during  the  continuance  of  the  powers  by 
those  Acts   respectively  conferred  upon   the   Charity  Commis- 
sioners (q). 


Section  III. 

JURISDICTION  OF  THE  CHAMTT  COMMISSIONERS, 

Exceedingly  extensive  powers  have  been  conferred  upon  the  EztensiYe 
Board  of  Charity  Commissioners  by  the  Charitable  Trusts  Acts  P<^^®"- 
and  other  statutes. 

They  have,  in  the  first  place,  large  powers  of  inquiry  into  the  inquisitorial 
condition  and  management  of  charities,  and  of  requiring  accounts  ^^^"* 
and  statements  to  be  rendered  by  charity  trustees  and  others  (r). 

(A)  IM,  8.  32 ;  Chant.  Tnuts  Act,  (m)  See  note  (^)  to  the  same  section, 

1860,  8.  W^past.  and  note  (a)  to  sect.  16  of  the  Charit. 

(0  Charit.  Trusts  Act,   1863,  s.  17,  Trusts  Act,  1863,  post, 

pott.    See  generaUy  as  to  the  scope  and  (»}  Charit.  Trusts  Act,  1863,  s.  18, 

object  of  the  Charit.  Trusts  Acts,  note  (a)  pott. 

to  sect.  1  of  Charit.  Trusts  Act,  1863,  (o)  Ibid.  s.  62,  and  notes  thereto,  pott. 

pott.  Ip)  Ibid.  8.  20,  post. 

{k)  As  to  the  meaning  of  these  words,  {q)  See  End.  Schools  Act,  1874,  s.  6 ; 

see  note  (a)  to  sect.  17  (^  the  Charit.  and  City  of  London  Parochial  Charities 

Trusts  Act,  1863,  pott.  Act,  1883,  s.  40,  pott. 

(/)  Aa  to  what  are  matters  actually  (r)  Charit.  Trusts  Act,  1863,  ss.  9— 14, 

pending,  see  ibid,  66,  pott ;  Charit.  Trusts  Amend.  Act, 


h2 


1865,  88.  6—9,  a,  45,  pott. 
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tive  powers. 


Jadicial 
powers. 


They  have  also  extensive  powers  with  regard  to  the  regulation  and 
management  of  charity  property.  They  may  authorise  sales  («), 
leases  {t),  exchanges  (w),  partitions  (a?),  repairs  and  improvements  (y), 
mortgages  (s),  purchases  of  sites  (a),  redemption  of  rent-charges  (6), 
or  the  application  of  the  charity  funds  to  any  objects  which  the 
Board  may  consider  beneficial,  and  which  are  not  inconsistent  with 
the  trusts  (c). 

They  have  also  various  other  powers, — such  as  to  authorise 
trustees  to  remove  schoohnasters  and  other  officers  of  charities  {d)y 
to  sanction  compromises  (e),  refer  bills  of  costs  for  taxation  (/), 
and  regulate  legal  proceedings  (g). 

By  sect.  2  of  the  Charitable  Trusts  Act,  1860  (A),  the  Board  axe 
empowered  to  make  such  orders  as  may  be  made  by  a  judge  at 
chambers,  or  a  County  Court,  for  the  appointment  or  removal  of 
trustees  of  a  charity,  or  for  the  removal  of  a  schoolmaster,  mistress, 
or  other  officer,  or  for  or  relating  to  the  assurance,  transfer,  pay- 
ment, or  vesting  of  any  real  or  personal  estate  belonging  thereto, 
or  entitling  the  official  trustees  of  charitable  funds,  or  any  other 
trustees,  to  call  for  a  transfer  of  and  to  transfer  any  stock  belong- 
ing to  such  estate,  or  for  the  establishment  of  a  scheme  for  the 
administration  of  a  charity. 

The  Board,  however,  must  notify  to  the  trustees  or  administr^ 
tors  of  the  charity  (except  such  as  have  been  privy  to  the  applicar 
tion)  (t)  their  intention  of  exercising  such  jurisdiction  (J);  and  no 
order  may  be  mjide  with  respect  to  a  charity  of  which  the  gross 
revenue  shall  amount  to  fifty  pounds  or  upwards,  except  upon  the 
application  of  the  trustees,  or  a  majority  of  them,  in  writing  if 
unincorporated,  or  under  their  seal  if  incorporated,  and  the  Board 
may  not  remove  any  trustee  on  the  ground  only  of  his  religious 
belief  (A).  Nor  are  they  bound  to  exercise  jurisdiction  in  conten- 
tious cases  (/). 


(«)  Chant.  Trosts  Act,  1853,  ss.  24, 
26;  Gharit.  Trusts  Amend.  Act,  1866, 
88  29  38 

\t)  Gharit.  Trosts  Act,  1863,  ss.  21, 
26 ;  Gharit.  Trusts  Amend.  Act,  1856, 
ss.  29,  88,  39. 

(«)  Gharit.  Trusts  Act,  1863,  ss.  24, 
26 ;  Chant.  Trusts  Amend.  Act,  1855, 
ss.  32,  34,  38. 

{x)  Gharit.  Trusts  Amend.  Act,  1866, 
ss.  32,  34.  See  also  Gharit.  Trusts  Act, 
1853,  s.  23,  and  notes  thereto;  and 
Gharit.  Trusts  Amend.  Act,  1865,  s.  31. 

(y)  Gharit.  Trusts  Act,  1853,  s.  21. 

(z)  Ibid. ;  Chant.  Trusts  Amend.  Act, 
1856,  88.  29,  30. 

(0)  Gharit.  Trusts  Act,  1853,  s.  27. 

{b)  Ibid.  s.  25 ;  Gharit.  Trusts  Amend. 


Act,  1865,  s.  33. 

(e)  Gharit.  Trusts  Act,  1860,  s.  15. 

(d)  Gharit.  Trusts  Act,  1853,  s.  22 ;. 
Gharit.  Trusts  Act,  1860,  ss.  2,  13  and 
14. 

{e)  Gharit.  Trusts  Act,  1853,  s.  23 ; 
Chant.  Trusts  Amend.  Act,  1855,  s.  31. 

(/)  Gharit.  Trusts  Amend.  Act,  1866, 
s.  40. 

iff)  Gharit.  Trusts  Act,  1853,  ss.  17, 
19,  20. 

(h)  FmU 

(«)  Gharit.  Trusts  Act,  1869,  s.  4, 
post. 

(J)  Gharit.  Trusts  Act,  1860,  s.  3,  jjm^ 


(k)  Ibid,  s.  4,  poit. 


(Q  Ibid.  8. 6,  potty  and  see  note  thereto. 
See  also  sects.  6  and  7  of  that  Act. 
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A  right  of  appeal  by  way  of  petition  to  the  Chancery  Division  Appeal, 
from  any  order  of  the  Charity  Commissioners  is  given  to  the 
Attomey-GFeneral  or  to  any  person  authorised  by  him  or  the  com- 
missioners (m). 

The  rale  in  regard  to  an  appeal  from  the  Charity  Commissioners  Discretion  of 
is  the  same  as  in  the  case  of  an  appeal  from  a  Court  of  first  Sl^oLranot 
instance  to  the  Court  of  Appeal  (n).     The  discretion  of  the  com-  interfered 
missioners  is  not  interfered  Tnth  unless  a  strong  case  of  mistake  or  ^p^^ 
miscarriage  is  made  out  (o). 

The  same  rule  applies  in  the  case  of  appeals  under  the  Endowed 
Schools  Acts  (jp). 

The  jurisdiction  of  the  commissioners  extends  to  charities  founded  Extent  of 
and  endowed  in  England  or  Wales,  although  the  revenues  are  J'*'^*^^^^- 
applied  abroad,  and,  it  seems,  also  to  charities  f oimded  and  endowed 
abroad  if  the  revenues  are  applied  in  England  or  Wales  (q). 

Their  jurisdiction  does  not,  of  course,  extend  to  charities  ex- 
empted from  the  operation  of  the  Charitable  Trusts  Acts  (r). 

Charities  vested  in  corporations,  who,  either  solely  or  jointly  Corporations, 
with  others,  are  recipients  of  the  benefits  thereof,  are  subject  to  the 
authority  of  the  Commissioners  («) ;  and  words  in  the  Charitable 
Trusts  Acts  applying  to  a  person  or  individual  apply  also  to  a  cor- 
poration, whether  sole  or  aggregate  (f). 

The  Charity  Commissioners  have  also  power  to  apportion  paro-  Apportion- 
chial  charities  with  a  gross  annual  income  not  exceeding  30/.,  after  ™®^*' 
a  division  of  parishes  (n) ;  and  also  to  apportion  Eoman  Catholic 
charities,  partly  appb'cable  to  superstitious  uses,  and  to  apply  the 
part  so  applicable  to  lawful  charitable  trusts  {sc). 

The  Commissioners  are  also  authorised  to  receive  and  consider  Applications 
applications  for  their  advice  and  direction  concerning  charities,  and  aSeotionT  "^ 
persons  acting  on  their  advice  are  indemnified  (y). 

(m)  Charit.   Trusts  Act,   1860,  s.  8,  Shoreditch^   Parochial  Schools,   10 

and  notes  thereto,  post ;   and   Charit.  Gas.  304.    See  note  (a)  to  sect.  39  of 

Trusts  Act,  1869,  s.  10,  pott.    See  also  Endowed  Schools  Act,  1869,  post. 
sect.  9  of  the  Charit.  Trusts  Act,  1860 ;  (9)  Ee  Duncan,  L.  B.  2  Ch.  366. 

and  sect.  11  of  the  Charit.  Trosts  Act,  (r)  As  to  these,  see  sect.  62  of  the 

IS69,  poti;  and  eeeSe  Hackney  Charities,  Charit.    Trusts  Act,    1853,  and   notes 

4  De  G.  J.  &  S.  688  ;  and  ibid.  10  Jur.  thereto,  pot/. 

N.  S.  941,  cited  in  note  (1)  to  sect.  8  of  («)  Charit.  Trusts  Act,  1860,  s.  10, 

the  Charit.  Trusts  Act,  1860,  post.  post. 

(n)  Re  Bumham  National  Schools,  L.  R.  (t)  Charit.  Trusts  Amend.  Act,  1866, 

17  £q.  241.   And  see^».-^m.  y.  Bishop  s.  48,  post, 
of  Manchester,  L.  R.  3  Eq.  436.  («)  Charit.  Trusts  Amend.  Act,  1866, 

(0}  Be  Bumham  National  Schools,  supra;  ss.  10,  13  and  14,  post. 
Be  Hackney  Charities,  34  L.  J.  Ch.  at  (x)  Boman   Catholic    Charities   Act, 

pp.  177,  178  ;  Be  Campden  Charities,  18  1860,  s.  I,  post. 
Ch.  D.  310.  (y)  Charit.  Trusts  Act,  1863,  s.  16, 

{p)  Boss  r.   Charity   Commissioners,  7  post. 
App.  Gas.  at  p.  468;  B§  St.  Leonard, 
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Arbitration.        Quostlons  01  disputes  omoiig  the  members  of  a  ohaiity/ Whether 
within  or  not  within  the  operation  of  the  Charitable  Trusts  Aote, 
in  relation  to  any  office,  or  the  fitness,  disqualification,  election  or 
removal  of  a  trustee  or  other  officer,  or  otherwise  in  relation  to  the 
management  of  the  charity,  may  be  referred  to  the  Charity  Com- 
missioners, and  their  award  is  final,  and  may  be  made  a  rule  of 
Court  (s). 
^PPj^ona        The  jurisdiction  given  by  the  Charitable  Trusts  Acts  to  the 
comparatively  Charity  Commissioners  has  rendered  applications  to  the  Court  in 
'^^^  regard  to  matters  which  can  be  dealt  with  by  the  Commissioners 

of  rare  occurrence  (a). 
Endowed  The  Commissioners  have  also  had  large  additional  powers  con- 

&c.  '   ferred  upon  them  by  the  Endowed  Schools  Acts,  the  Allotments 

Extension  Act,  1882,  the  City  of  London  Parochial  Charities  Act, 
1883,  and  the  Municipal  Corporations  Act,  1883. 

With  regard  to  these  powers  reference  is  mjide  to  Part  HI.  of 
this  Book,  where  all  the  Acts  are  set  out  in  full,  and  the  different 
sections  annotated. 

{z)  Gharit.  Trusts  Act,  1853,   s.   64,  (a)  See  Introd.  to  Fart  III.  of  this 

post ;  Gharit.  Trusts  Amend.  Act,  1865,      Bcx>k,  post, 
s.  46,  post. 
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CHAPTER  V. 


CONSTRUCTION  AND  ASCBRTAINMKNT  OF  TRUSTS. 


A  GIFT  to  the  Bchoolinasier  of  a  partioiilar  school  by  name  of  Gift  to  school. 

five  pounds  yearly,  for  teaching  three  boys,  has  been  held  not  to  g^  f^ 

be  a  gift  to  the  particular  schoolmaster,  but  to  the  school  itself,  school. 

for  teaching  three  boys  in  succession  (a).    Similarly,  a  gift  to  the  Gift  to  parish 

parish  church  of  St.  Andrew,  Ilolbom,  was  construed  to  be  a  gift 

to  the  parson  and  parishioners  of  that  parish  and  their  successors 

for  ever  (J). 

A  gift  to  the  "poorest"  of  the  testator's  relations  or  kindred  "Pooreet" 
must,  in  order  to  be  charitable,  be  construed  to  be  a  gift  to  such  of     *  ^ 
them  as  are  actually  poor  (c).   Poor  relations  becoming  rich,  or  the 
representatives  of  deceased  poor  relations,  must  be  excluded  {d). 

A  gift  "  for  the  use  and  benefit  of  the  poorest  of  my  kindred, 
such  as  are  not  able  to  work  for  their  living,  viz.,  sick,  aged,  and 
impotent  persons,  and  such  as  cannot  maintain  their  own  charge,'' 
was  construed  to  be  a  gift  for  the  kindred  of  the  testator,  poor 
according  to  the  definition  in  the  will  {e).  And  there  being  a 
further  direction  that  in  distributing  the  estate  "  to  the  poor 
charitable  uses,"  poor,  aged,  and  impotent  kindred  should  be 
chiefly  preferred,  it  was  held  that  the  gift  was  for  necessitous 
and  disabled  poor,  with  a  preference  in  favour  of  kinsmen  (/). 

Where  a  testator  gave  lands  to  a  college  of  a  university  for  the  Gift  to  college 
only  use,  education  in  piety  and  learning  of  the  descendants  of  the  <rfteeteto^8^ 
brothers  and  sisters  of  the  testator,  and  of  his  two  wives,  and  in  deeoendante. 
default  of  such  to  their  poor  kindred,  it  was  held  that  descendants 
claiming  the  benefit  of  the  gift  must  become  members  of  and  be 
educated  at  the  college  (^}. 


ii 


[a)  CAenmany.  Partridge,  1  Atk.436.  Defriez,  Amb.  595  ;  AtU-Gen,  y.  Friee^ 

[b)  Ibid,  at  p.  437.    See  Att.-Gen,  v.  17  Vee.  371. 
CkMik^  2yes.  Sen.  273 ;  Me Farker* 8 Charity^  (iQ  Mahon  v.  Savage,  1  Sch.  &  L.  111. 
32  Bear.  654;  and  cf.  caaea  oited  ante,  (e)  AtL-Qm,  ▼.  Ihtke  of  Jforthumber- 


p.  8.  land,  supra, 

(e)  AU.'Om.  y.  Dttke  of  Nortkumber-  (f)  Ibid. 

/Itmi/,  7Ch.  D.  745,  oyerrafingthedictum  (y)  AtL-Gm.  y.  Sidney  Sussex  Coll., 

of  Wickeos,  V.-C,  in  GiUam  y.  Taylor,      L.  B.  4  Ch.  722  ;  see  ibid.  34  Bcav.  654. 
L.  B.   16  £q.  581.    See  also  Isaac  y.      With  regard  to  the  meaning  of  kind* 

dredy  see  ante,  p.  6,  n.  (r). 
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Pariahioner.  If  the  qualification  for  partaking  in  a  charity  is  being  a  "  parish- 
ioner," that  word  will  be  construed  in  its  ordinary  sense  of  a  person 
occupying  premises  liable  to  be  rated  in  the  parish  (A). 

Immaterial         Where  the  requisite  qualification  is  in  fact  possessed,  the  object 

how Qualifica-        j         j       »•.  •  i  •    •  ±     •  i  / ^ 

tion  acquired,  ^^d  modc  of  its  acquirement  is  immaterial  {%). 
Gift  to  Where  a  gift  is  simply  made  to  a  charitable  corporation,  the 

corporation      Bubject-mattcr  of  the  gift  is  at  once  impressed  with  a  trust  for  the 
^°?h^ft  f     o^^^^^tl®  purposes  for  which  the  corporation  was  created  (J). 
charity.  It  secms  that  when  the  intention  ia  to  constitute  a  charity  to 

^^^  ™*y  ^  endure  for  ever,  an  estate  in  fee  simple  will  pass  without  words  of 
charity  in  fee  limitation,  evcn  though  the  grantees  are  not  a  corporation  (A*), 
rf  ^totio^  The  same  was  the  case  with  wills  made  before  the  Wills  Act  (/). 

The  reason  given  is,  that  in  the  case  of  charities  the  Court  looks 

to  the  intention,  and  carries  that  into  effect  without  regard  to  the 

form  (k). 
Reparation  of      Where  a  bequest  is  given  for  the  "reparation"  of  a  building,  that 
^'         word  is  not  confined  merely  to  repairing  the  old  building,  but  may 

extend  to  cover  the  erection  of  a  new  (m). 
Reparation         In  Be  Palatine  Estate  Charity  (»),  the  meaning  of  "  reparations, 

and  ornament  i.  -t      it  •»  i*  ^  t    ^i^ 

of  church.  omamcnts,  and  other  necessary  occasions  was  discussed,  and  it 
was  held  that  the  erection  of  a  spire  came  within  those  words.  It 
was  also  held  that  the  salaries  of  the  sexton  and  verger,  so  far  as 
their  services  related  to  the  fabric  of  the  church,  might  under  those 
words  continue  to  be  paid,  but  not  that  of  the  organist  or  bell- 
ringer  (o). 

Receipt  of  Parochial  Relief. 

Rule  as  to  As  a  rule  persons  receiving  parochial  relief  are  not  entitled  to 

ptf^hial        ^^  benefit  of  a  charity  intended  for  the  poor  {p), 
relief. 

(A)  Etherington  v.   WiUon,  1  Oh.  D.  («)  Supra. 

160.     See  further  as  to  the  meaning  of  (o)  With  regard  to  the  meaning  of 

"parishioner"  and  "inhabitant,"  post^  "ornaments,"  see  WesUrton  v.  Liddell^ 

p.  208.  Moore's  Rep.  (1867)  166;  PhiU.  Eodes. 

(i)  Etherington  v.  TFxUon,  supra.  Law,  vol.  i.   pp.  920,  924,    932.     See 

(j)  Incorporated  Society  ▼.  EichardSy  1  also    Woodward  v.   Makepeace^    1    Salk. 

Dr.  &  W.  at  p.  294.    See  also  Att.-Gen.  164. 

T.  Sidney  Sussex  Coll,,  L.  R.  4  Ch.  at  (j?)  ^^^.-(?«i.v.Prk?^,3  Atk.atp.llO; 

pp.  7^0  seq,;  Ee  Douglas,  Obert  v.  Ear*  Att.-Oen,  v.  Clarke,  Amb.  422;  Bishop 

row,  29  Oh.  D.  660  ;  and  of.  Sonley  v.  of  Eereford^r,  Adams,  7  Ves.  324 ;  -4«.- 

Clockmakers'  Co,,  1  Bro.  0.  0.  81.  Qen.   v.    Qutch,   cited   Shelf.   Morfcm., 

{k)  Att,'Gen,Y.  Corporation  of  Berwick'  p.  628  ;  Att.'Gen.  v.  Corporation  ofExe* 

upon- Tweed,  Taml.  239,  246.  Ur,  3  Rnss.  at  p.  396;   Ee  Sekf orders 

(I)  7  Will.  IV.  &  1  Vict.  0.  26.  Charity,  4  L.  T.  N.  S.  321 ;  Att.^Oen,  v. 

(m)  Att,-Oen.  v.  JTax  Chandlers'  Co.,  Erandreth,  1  T.  &  0.  0.  0.  200;  Att,- 

L.  R.  6  H.  L.  1 ;  Ee  Palatine  Estate  Gen,  y.  Corporation  of  Eoehester,  6  De  Qt. 

Charity,  39  Oh.  D.  64.    See  Ee  Booth's  M.  &  Or,  797 ;  Att,'Gen,  v.  Leage,  App. 

Charity,  14  W.  R.  761.  lU.  to  this  Book,  post. 
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This  rale  is  well  established,  although  it  has  sometimes  heen 
followed  with  reluctance. 

In  AU.-Cren.  v.  Corporation  of  Hxeter(q)^  IjOTd  Eldon,  without  Att.-Gen.Y, 
finally  pronouncing  judgment,  threw  some  doubt  upon  it.  But  the  .^^^"^ 
case  was  afterwards  heard  by  Lord  Lyndhurst  (r),  and  it  was  held 
that  it  was  improper  to  apply  the  rent  of  land  given  to  a  municipal 
corporation  for  the  aid  of  the  poor  citizens  in  paying  fee  farm  rents 
due  from  the  city,  in  repairing  the  gaol,  maintaining  the  prisoners, 
and  for  other  public  purposes. 

The  reasons  for  the  rule  are  stated  in  Att-Oen,  v.  Wilkinson  («),  Beaaons  for 
where  Lord  Langdale,  alluding  to  gifts  for  the  benefit  of  the  "^®' 
poor,  said :  '^  In  such  cases  it  was  never  intended  that  the  charity 
should  directly  benefit  the  rich,  although  it  is  true,  that  you  can  in 
no  way  benefit  the  poor  without  at  the  same  time,  to  a  certain 
extent,  relieving  the  rich,  either  as  to  their  legal  duty  or  their 
moral  obligations.  In  some  of  the  cases,  the  charity  funds  had 
been  applied  in  aid  of  the  poor  rates,  and,  by  this  mode,  in  relief  of 
those  who  were  bound  by  law  to  pay  them,  and  the  Court  thought 
it  necessary  to  prevent  such  an  abuse.  If  an  additional  gift  were 
made  to  poor  persons  who  received  relief  from  the  parish,  there 
might  be  no  objection  to  such  additional  gift ;  but  in  some  cases 
which  have  come  before  the  Court,  charitable  funds  of  this  descrip- 
tion have  been  so  applied,  that  the  poor  have  received  merely  parish 
relief,  and  no  additional  assistance  has  been  aiSorded  them :  it  was 
to  prevent  this  abuse  that  the  Court  thought  right  to  give  the 
charity  funds  to  persons  who,  but  for  such  gift,  would  have 
received  no  charitable  assistance.'' 

In  Att'Oen.  v.  Bovill  {t)y  Lord  Cottenham  said,  that  if  he  had  AtL-Gen.  v. 
not  the  decisions  to  contend  with,  it  appeared  to  him,  with  respect  •^^'^* 
to  that  particular  case,  that  the  course  would  be  to  select  proper 
objects  of  the  charity,  without  regard  to  whether  it  would  operate  to 
the  relief  of  the  poor  rates  or  not;  for,  either  directly  or  indirectly, 
it  must  so  operate  in  whatever  maimer  the  funds  might  be  applied  (u) . 
He  nevertheless  considered  himself  bound  by  the  rule. 

In  Att.-Oen.  v.  Leage  (a?),  Kay,  J.,  said :  "  Such  a  trust  (i.^.,  for 
the  poor),  it  is  well  settled,  is  for  such  of  the  poor  only  as  do  not 

\q)  2  Buss,  at  pp.  53,  64.  above  list  of  authoiitUe.   In  Me  Shaftoe^t 

3  Buas.  396.  Charity,  reported  3  App.  Gas.  872,  Lord 

1  Beay.  at  p.  373.    See  also  AU.*  Selbome  said,  in  thecouraeofargoment, 

Gai.  V.  Clarke,  Amb.  422.  « I  thought  that  the  nsnal  way  of  ad- 

i^)  1  Ph.  at  p.  768.  ministering  such  charities  (t. «.,  oharitiee 

m)  Cf .  the  obflorvationB  of  Lord  Den-  for  the  poor)  was  to  exclode  those  in 

man  in  Churekwardens,  ^.  of  St,  Nicholas,  receipt  of  rehef  under  the  poor  rates.'* 

Jkpt/ord  y.  SkeUhUy,  8  Q.  B.  at  p.  405.  See  also  Re  Fi>plar  %  BlaekwaU  Free  School, 

(r)  App.in.tothiBBook,jMt^  Arecent  8  Ch.  D.  543. 
unreported  diotom  may  be  added  to  the 
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reoeive  parish  help,  that  is,  for  those  who  take  no  part  of  the  poor's 

rate.'' 
Scheme  Upon  a  similar  principle,  a  proposed  scheme  was  refused  on  the 

tendLg  to       ground  {inter  alia)  that  it  contemplated  objects  which  were  already 
StM  ^^  better  provided  for  by  the  Industrial  Schools  Act  (y),  and  that  the 

charity  ought  not  to  be  applied  for  the  relief  of  rates  and  taxes  («). 
Gift  in  aid  of       This  rule  does  not  apply  where  the  intention  is  that  the  gift 

shall  be  applied  in  aid  of  the  rates,  and  such  a  gift  is,  as  we  have 

seen,  charitable  {a).    In  such  a  case  the  income  is  properly  applied 

in  aid  of  the  poor  rates  (i). 
Cliarity  for         Where  an  Act  of  Parliament  directed  that  the  funds  of  a  charily 
p^  wTnot  sto^<l  ^  applied  in  maintaining  and  lodging  sixteen  poor  boys  in 
confined  to      a  charity  school,  it  was  held  that  the  trustees  were  not  bound,  in 
in^wrisS"'    electing  the  poor  boys,  to  confine  themselves  to  those  requiring 

parish  relief  (c). 


ratofl. 


Misdescfiption, 

Ambigxdtyin       We  have  seen  (d)  that  where  a  general  charitable  intention  is 
^Stotion.^'  shown  a  legacy  to  a  charitable  institution  inaccurately  described 
does  not  fail.    The  Court  endeavours,  in  the  first  place,  to  ascertain 
which  was  the  institution  intended  (e). 
Parol  In  a  case  of  this  kind,  there  being  a  latent  ambiguity,  extrinsic 

evidence.  evidence  is  admissible ;  the  Court  places  itself  as  nearly  as  possible 
in  the  position  occupied  by  the  testator,  so  as  to  endeavour  to 
ascertain  what  his  intentions  were.  It  accordingly  receives  evi- 
dence as  to  the  testator's  connection  with,  or  knowledge  of,  the 
rival  institutions,  as,  for  instance,  that  he  was  interested  in  and 
subscribed  to  one  of  them  (/),  or  that  one  had  not  been  founded 
Inquiry.  at  the  time  he  lived  in  the  neighbourhood  (</).    And  an  inquiry 

may  be  directed  to  ascertain  which  society  was  intended  (A), 

(y)  Indufltrial  Schools  Act,  1866  (29  (<?)  Guardians  of  Canterbury  v.  Mayor ^ 

&  80  Vict.  c.  118) ;  Habitual  Griminala  ^.  of  Canterbury,  31  L.  J.  Ch.  810. 

Act,   1869   (32  &  33  Vict.  c.   99),  re-  (d)  Ante,  p.  34. 

peeled  by  the  Preyention  of  Crimes  Act,  [e)  Middleton  y.  CUtherow,  3  Yes.  Jun. 

1871  (34  &  86  Vict.  e.  112).  734. 

(«)  Jte  Frxaon  Charities,  L.  R.  16  Eq.  (/)  Att.-Gen.  y.  ITudson,  1  P.  Wms. 

129 ;  and  sec  Att-Oen.  v.  Duke  qfNor-  674  ;  Be  KiiverVs  Trusts,  X.  B.  7  Oh. 

thumberland,  5  Times  L.  B.  237.  170 ;  Me  Briscoe's  Trusts,  20  W.  B.  365 ; 

(a)  Att.'Gen.  v.  Blizard,  21  Beay.  Be  Feam's  Will,  27  W.  B.  392  ;  Buxton 
233.  See  2i\BO  Att.-Gen,  v.  Heelis,  2  S.  y.  Blakiston,  2  Times  L.  B.  293;  Be 
&  S.  67  ;  Att,'Gen.  y.  Corporation  of  Bradley,  Oldershaw  v.  Governesses  Benevo^ 
Berwick'upon- Tweed,  Taml.  239;  and  lent  Institution,  3  Times  L.  B.  668; 
ants,  pp.  13  seq,  Makeown  y.  Ardayh,  Ir.  B.  10  Eq.  446. 

(b)  Att,'Gen.  y.  Blizard,  supra;  Alt.-  See  Bunting  y.  Marriott,  19  Beay.  163. 
Gen,    Y.    Corporation   of  Berwick-upon"  (y)  Xing'* s  College  Hospital  y.  JFheildon, 


Tweed,  supra;  Be  St,  Botolph  Without      18  Beay.  30. 

Bishopsgaie  Parish  Estates,,   36  Oh.   D.  (A)  Middleton  y,Clitherow,ZYQ».Z\m. 

142.  734. 
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But  where  a  legacy  was  given  to  a  societyy  stated  to  be  in  London,  Not  to 
which  did  not  exist,  evidence  was  not  admitted  to  show  that  a  ^^  ^te- 
society  not  in  London  was  intended  (»).  ^^^  o' 

These  cases  must  be  distinguished  firom  those  in  which  there  is  y^^^  '^^^^ 
a  gift  to  a  particular  society,  with  some  inaccuracy  of  description ;  suffloient 
but  the  ambiguity  is  not  sufficient  to  let  in  evidence  of  intention  (k).  ^^^^  ^ 

Thus,  where  the  gift  was  to  the  London  Orphan  Society  in  the  evidence. 
City  Boad,  it  was  held  that  the  Orphan  Working  School  in  the  City 
Boad  was  intended  (/). 

Li  Smith  V.  Euger  (m)  there  was  a  legacy  to  the  Q-erman  Hos-  Smith  v. 
pital  at  Dalston,  with  a  direction  that  it  should  be  laid  out  in  ^^^''' 
completing  the  almshouses  then  erecting  in  connection  with  the 
hospital,  but  that  it  might,  nevertheless,  be  lawfully  applied  to  the 
general  purposes  of  the  charity.  The  Grennan  Hospital  had  no 
almshouses.  There  was  another  charity  for  foreigners  in  distress 
which  was  building  almshouses,  but  it  was  not  at  Dalston.  It  was 
held  that  the  German  Hospital  at  Dalston  was  entitled. 

Li  one  case  there  was  a  bequest  to  the  Benevolent  Institution  for 
delivering  poor  married  women  at  their  own  homes.  The  testatrix 
had  been  a  member  of  a  society  of  that  name,  but  it  had  come  to 
an  end  before  the  date  of  her  will.  It  was  held  that  the  legacy 
was  intended  for  the  Boyal  Maternity  Society  which  had  the  same 
objects  (n). 

Where  the  gift  was  to  the  rector  of  the  parish  of  New  Windsor,  Vicar 
and  corporation  of  the  borough  of  New  Windsor,  and  it  appeared  jSSJ^,     ^ 
that  there  was  no  rector  of  New  Windsor,  but  only  a  vicar,  the 
bequest  was  given  to  the  vicar  and  corporation  (o). 

A  legacy  to  "all  and  every  the  hospitals,"  was  held  to  mean  "All the 
hospitals  in  the  town  in  which  the  testatrix  resided ;  and  one  stand-  ^^^  ' 
ing  a  mile  outside  was  excluded  (p). 

Where  the  gift  is  "to  the  hospitals  of  London,"  London  must  "Hospitals of 
be  construed  in  a  popular  sense,  and  not  confined  to  the  City  of     ^   ^' 
London.    Consequently,  no  definite  boundaries  can  be  laid  down ; 
but  it  must  be  considered,  as  regards  each  institution  suggested, 
whether  it  is  within  what  the  testator  would  have  considered  to  be 
London  (q). 

(t)  £e  CUrgy  Society^  2  K.  &  J.  616.  to  a  legacy  to  a  particular  Fresbyterian 

(k)  £e  KUveri^a  TnuU,  L.  B.  7  Ch.  ohnrch ;  Makeown  ▼.  Ardayh,  Ir.  B.  10 

170.  Eq.  446. 

(Q  Wilson  ▼.  Squire,  1  T.  &  C.  C.  0.  (n)  ChldweUy.  Holme,  2  Sm.  &  G.  31. 

654.  \o)  Hopkimim  y.  EUis,  6  Beav.  34. 

(m)  6  Jur.  N.  8.  905.    See,  also,  as  to  (p)  Matters  v.  Matters,  1  P.  Wms.  420. 

■whatia  a  sufOoieiit  desGription,  WaUaee  {q)   WaUaee  ▼.  Att.-Gen.,    33  Beav. 

Y.  Att.'Gen.,  83  Beav.  384 ;  Bs  Adatnt,  384  ;  and  see  Diteham  r.  Chivit,  4  Biiu^. 

Marie  y^  Adams,  4,I1me8  L.  B.  767,  706;   Beckford  y.  CrtUwell,  6  C.  &  P. 

where  the  qaesUon  was  who  was  entitled  242. 
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V. 


FreBninption 
in  fayour  of 
general 
hospital. 


Pauper 
lunatic 
asylum. 

Patent 
ambiguity. 

Society  incor- 
porated with 
another 
Bodeiy. 


In  the  case  of  a  legacy  to  a  hospital,  with  an  erroneous  descrip- 
tion, there  is  a  presumption  of  intention  on  the  part  of  the  testator 
to  benefit  a  general  rather  than  a  special  hospital.  Thus,  where 
the  gift  was  to  the  "  Westminster  Hospital,  Charing  Cross,"  the 
Eoyal  Westminster  Ophthalmic  Hospital  was  excluded  (r) ;  and 
where  the  gift  was  to  the  "  Kent  County  Hospital,"  which  did  not 
exist,  the  Kent  County  Ophthalmic  Hospital  was  excluded  («). 

A  pauper  lunatic  asylum  was  held  not  entitled  to  a  legacy  to  the 
treasurer  of  an  asylum  thereafter  to  be  instituted  '^  for  the  humane 
and  charitable  purposes  of  that  institution  "  (t). 

Parol  evidence  is  inadmissible  in  the  case  of  a  patent  ambiguity, 
as  where  there  is  a  blank  left  in  the  will  (w). 

Where  the  society  intended  to  be  benefited  mjide  over  its  rights 
and  liabilities  to  another  society,  the  legacy  was  paid  to  the 
latter  (t^). 

And  where  bequests  were  given  to  two  societies  which,  before 
the  death  of  the  testatrix,  had  become  united^  both  were  paid  to 
the  consolidated  society  {w). 


Condition  of 
forfeiture. 


Gift  over. 


Conditions  of  Forfeiture. 

Where  the  person  benefited  by  a  charitable  gift  has  done  all  in 
his  power  to  fulfil  the  conditions  imposed  upon  him,  although  they 
may  not  have  been  literally  performed,  the  Court  does  not  readily 
construe  the  gift  in  such  a  way  as  to  produce  a  forfeiture  {x). 

But  where  there  is  a  gift  over  on  non-observance  of  certain  con- 
ditions, effect  must  be  given  to  it  (^).  In  a  recent  case  (2),  a  tes- 
tator directed  that  the  rents  of  certain  land  should  be  paid  to  some 
person  to  celebrate  divine  service  in  the  parish  church  every  day 
in  the  week  for  ever ;  and  in  case  of  failure  to  perform  service  for 
more  than  three  days  together,  the  rents  were  directed  to  be  paid 
to  a  hospital.  Service  not  having  been  performed  as  required,  the 
gift  over  was  held  to  have  taken  effect.  Jessel,  M.  B.,  said,  ^^It 
is  no  answer  to  say  that  there  was  no  congregation.  A  congrega- 
tion sufficient  for  saying  the  prayers  is  not  limited  by  law  to  any 


(r)  Bradshaw  y.  Thotnpson,  2  Y.  &  0. 
C.  d  296. 

{s)  Re  Alehiti's  Trusts,  L.  B.  14  £q. 
230. 

{i)  Leehmere  v.  Curlier,  24  L.  J.  Gh. 
647.  See  also  J2<f  JDtmet'  TrutU^  21 
W.  B.  164. 

iu)  Baylis  y.  Att.-Oen.f  2  Atk.  239. 

(v)  Be  mUon'e  Will,  19  BeaY.  694. 

Iw)  Re  Joy,  Purday  y.  Johnson,  60  L. 
T.  N.  S.  176. 

(x)  Rs  ConingtonU  WiU,  8  W.  B.  444, 


-where  a  gift  was  held  not  to  be  forfeited 
by  neglect  to  perform  diYine  scrYioe  in 
consequence  of  its  haYing  been  found 
impossible  to  obtain  a  congregation,  on 
the  ground  that  upon  the  construction 
of  t£e  will  *< neglect"  meant  ''wilful 
neglect.'' 

(y)  Christie  Hospital  y.  Grainger,  1 
Mac.  &  G.  460. 

(c)  Governors  of  BethUm  and  Bridewell 
EospiUUsY. Ironmongers'  Co. ,  Jeaael,  M.B., 
4  April,  1881. 
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namber  of  persons.  The  minister  and  his  derk,  and  the  sextoness, 
woidd  have  done  very  well,  or  the  minister  and  his  derk  wotdd 
have  done  very  welL  There  was  no  oocasion  to  have  any  one  else 
there.  But  what  the  testator  required  was,  that  the  servioe  should 
be  performed  and  anybody  might  have  oome  and  attended  the 
church." 

An  alteration  of  the  trusts  effected  by  a  scheme  established  by  Effect  of 
competent  authority  could  never  cause  a  forfeiture.    The  effect  of  ^^naitioaof 
the  scheme  is  to  substitute  a  new  set  of  trusts  for  those  in  respect  forfeiture, 
of  which  the  condition  of  forfeiture  was  imposed ;  and  the  condition 
of  forfeiture  must  be  transferred  accordingly,  even  though  it  may 
be  inapplicable  to  the  new  trusts,  and,  consequently,  cease  to  be 
operatiYe  (a). 

Where  a  charitable  legacy'  is  bequeathed  to  trustees,  with  a  gift  Trustees 
over  in  case  they  should  decline  to  execute  the  trusts,  they  are,  ^u^^here 
if  they  accept  the  trusts,  entitled  to  an  absolute  transfer  of  the  oon^tioa 
fund  (A).  ""^ 

Continuance  of  Trust. 

Property  once  impressed  with  a  perpetual  charitable  trust  can  Charitable 
never  revOTt,  nor  can  the  trust  cease  (c).  Seated*** 

Where  land  belonging  to  the  corporation  of  Liverpool  was  set  oontmues. 
apart  under  a  statute  for  a  burial  ground,  and  by  the  sentence  of 
consecration  the  corporation  renounced  all  right  to  the  land,  and 
the  burial  ground  was  afterwards  closed  by  Order  in  Council,  it 
was  held  that  there  had  been  no  reverter  to  the  corporation,  and 
that^  if  necessary,  a  conveyance  by  them  of  the  fee  simple  would  be 
presumed  {d). 

A  question  was  raised  in  Corporation  o/Newcastk  v.  Att.-Oen.  (e)  Whether  oon- 
whether  a  person  who  has  voluntarily  founded  and  endowed  a  ^^^J^ 
charity  can  afterwards  avoid  his  own  act  under  27  Eliz.  c.  4,  by  a  K*!^^^  ^^ 
sale  to  a  purchaser  for  valuable  consideration.  o^r^vooe 

It  was  held  in  that  case  that  where  a  corporation  had  voluntarily  ^®'  ^^^' 
founded  a  hospital  under  39  Eliz.  c.  5,  and  purchased  real  estate, 
and  caused  it  to  be  conveyed  direct  to  the  hospital,  it  could  not 

(a)  Se  BaamU  Tnuti,  Jeaeel,  H.  R.,  Lat.  498  ;  AyUt  v.  JDodd,  2  Atk.  238 ; 
7th  Dec.  1878.  See  also  ChruVt  Sot-  AlL-Gm.  ▼.  MotpUal  of  St,  John,  Bed- 
fiital  y.  Gromger,  1  Mac.  &  G.  at  pp.  fmrd,  10  Jur.  N.  S.  897 ;  Bb  HarUkiU 
464, 466 ;  Be  Barith  of  Upton  Warren,  1  Bndowment,  30  Beav.  130 ;  CampbeU  ▼. 
Hy.  &  K.  410,  where  the  first  gift  waa  Corporatum  of  Liverpool,  L.  B.  9  Eq. 
applied  ey-prU,  notwithfitanding  a  Umi-  579.    See  also  pott^  p.  244. 

tation  over ;    Be  Trueteee  of  Orchard  St,  (<Q  Campbell  v,  Corporatum  of  Liverpool, 

School*,  W.  K.  1878,  211.  eupra;  Be  St,  Fanerat  Burial  Ground, 

(b)  Be  Biehard9on*e    Will,   68   L.  T      L.  B.  3  Eq.  173. 

K.  S.  45.  {e)  12  Q.  &  F.  at  p.  415;  see  also  S,  C. 

{e)  &oe  Att.'Gfn,  Y,  Wett,  27  Ij,  J.  Ch.  nom.  Att.-Gen,  r.  Corporation  of  New- 
789 ;  Incorporated  Society  y.  Price,  IJ.  &      castle,  5  Beav.  at  p.  812. 
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defeat  that  gift  bj  afterwards  selling  the  land  for  Talue.  This 
decision  was  founded  upon  the  ground  that,  when  a  charity  has 
once  been  founded  and  endowed,  the  founder  cannot,  by  any  act  of 
his,  alter  the  endowment  (/).  In  that  case,  however,  the  land  was 
never  vested  in  the  corporation,  and  it  is  not,  therefore,  a  conclusive 
authority  upon  the  point  now  in  question  (g). 

It  may,  however,  be  observed  that  if  a  founder  could  defeat  his 
own  act  by  a  subsequent  conveyance  for  value,  means  would 
seem  to  be  provided  for  defeating  the  provision  of  the  Mortmain 
and  Charitable  Uses  Act,  1888  (/*),  that  an  assurance  of  land  for 
charity  must  be  without  any  power  of  revocation  for  the  benefit  of 
the  assuror  or  any  person  claiming  under  him. 


Difficulty  of 
determining 
tniBts. 


Extrinsic 
evidence* 

Origin  of 

charity 

unbiown* 


Preemnption 
in  favour  of 
long  usage. 


Trust 
presumed. 


Ascertainment  of  Trusts. 

It  frequently  happens  that  there  is  considerable  diflSculty  in  de- 
termining the  nature  of  ancient  charitable  trusts. 

In  many  cases  the  origin  of  the  trust  is  lost  in  obscurity.  In 
others,  although  the  foundation  may  be  known,  the  instrument  of 
f  oimdation  is  not  in  existence,  or  there  are  only  copies  of  it  which 
do  not  agree.  In  other  cases,  again,  the  instrument  of  foundation 
is  of  great  age  and  of  doubtful  meaning. 

In  all  these  cases  the  Court  must  rely  to  a  greater  or  less  extent 
on  extrinsic  evidence. 

Where  the  origin  of  the  charity  is  unknown,  evidence  of  usage 
is  all  important  for  establishing  not  only  the  nature  but  the  exist- 
ence of  the  trust. 

Where  there  has  been  long,  open,  and  uninterrupted  usage  under 
a  claim  of  right,  the  Court  will  not  consider  that  a  series  of  illegal 
acts  has  been  committed  and  acquiesced  in  through  neglect  or  in- 
difference, but  it  will  presume  such  an  origin  as  would  establish  the 
right,  if  such  an  origin  be  reasonably  possible  at  law  (t).  Even 
an  Act  of  Parliament  may  be  presumed  (A;), 

Thus,  where  there  had  been  a  long,  continuous,  and  well-defined 
usage  for  certain  free  inhabitants  of  a  borough  to  dredge  for  oysters 
during  a  certain  period  of  the  year,  the  Court  presumed  a  charitable' 
trust  or  condition  sufficient  tp  support  the  right  (/). 


(/)  Att.'Ocn.  V.  Corporation  of  New* 
castle,  supra,  6  Beav.  at  p.  312  ;  and  see 
post,  p.  213. 

{ff)  See  also  £ast  Oreensted's  Case, 
Duke,  64 ;  Trye  v.  Corporation  of  Olcu' 
cester,  14  Beav.  173,  where  the  point 
was  referred  to,  but  not  decided ;  and 
Bee  Dart's  Vendors  &  Purchasers,  6th 
ed.  p.  1008. 


^% 


(A)  Sect.  4,  sub-sect.  (3),  post;  for- 
merty  9  Geo.  11.  c.  36. 

(i)  Goodman  v.  Mayor  of  SaUash,  7 
Gas.  633. 

'Qc)  Att.'Oen,  v.  Ftcelme  Hospital,  17 
Beav.  at  p.  390.  In  Re  Parker's  Charity, 
32  Beav.  654,  the  consent  of  the  ordi- 
nary to  a  bequest  for  the  augmentation 
of  a  living  was  presumed  after  100  years. 

(0  Goodman  v.  Mayor  of  Saltash,  supra. 
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In  one  oaae  (m),  Jessel,  If.  E.,  said,  ^*  It  is  pretty  good  evidence  Whailengih 
of  a  trust  if  106  years'  user  can  be  proved."    And  in  another  it  ^ffiSont. 
was  lield  that  uninterrupted  user  for  350  years  was  sufficient 
to  establish  almost   conclusively  the  existence  of   a  charitable 
trust  (w). 

And  James,  V.-C,  said  (o),  "  The  cestuis  que  trmtent  have  been 
in  possession  as  beneficial  owners  for  350  years,  and  now  the 
persons  in  whom  the  legal  estate  is  vested  come  forward  and  say 
they  are  entitled  to  it,  subject  to  the  annual  payment  of  a  very 
few  shillings  or  pounds.  If  the  matter  had  stood  thus,  I  should 
have  had  no  hesitation  in  saying  that  the  lapse  of  time  was  con- 
clusive as  to  the  right  of  the  cestui  que  trust.  The  Court  would 
assume  the  existence  of  any  deed,  instrument,  or  Act  of  Parliament, 
to  account  for  the  possession." 

Conversely,  where  a  right  of  presentation  to  the  mastership  of  a  Tnut  dis- 
hospital  had  been  exercised  for  three  centuries  by  a  municipal  cor-  ^^^I^  ^^ 
poration  for  its  own  benefit,  the  Court  refused  to  declare  that  it 
was  impressed  with  a  chsuitable  trust  {p). 

In  one  case  {q)  a  devisee  on  charitable  trusts  set  up  the  invalidity  Presumption 
of  the  devise  (which  had  been  made  more  than  a  hundred  years  f^^^itv 
previously)  as  a  defence  to  an  information ;  but  it  was  held  that  the  under  Hort- 
onus  of  showing  that  no  mode  of  rendering  the  gift  valid  had  °^'"  ^^' 
been  adopted  was  on  the  trustee,  and  that  every  presumption 
would  be  made  in  favour  of  its  validity. 

Bomilly,  M.  B.,  said  (r) :  '*  He  (the  defendant)  says  the  will  is 
void  under  the  Statute  of  Mortmain ;  but  there  are  many  modes 
by  which  the  charitable  trust  might  be  vaUd,  and  it  is  not  proved 
that  they  were  not  adopted.  The  defendant  suggests  that  the 
Attorney-General  should  prove  the  enrolment  of  some  deed  imder 
the  statute ;  but,  even  if  there  were  none,  I  would  assume  that  the 
heir-at-law  disclaimed,  and,  if  necessary,  that  every  successive  heir 
did  the  same.  Will  this  Court,  after  this  lapse  of  time,  allow  the 
trustee,  because  no  regular  enrolled  conveyance  is  produced,  to 
claim  beneficially  P  . .  •  •  •  This  Court  will,  after  the  time  which 
has  elapsed,  presume  that  everything  was  done  which  would  make 
the  ohariiy  good." 

Again,  where  the  site  of  a  church  was  vested  by  Act  of  Parlia-  Preeomption 

(m)  Bunting  y.  Sargent^  13  Gh.  D.  at  Times,  5  Maroh,  1889. 

pp.  835,  336.  (o)  AiL'Oen.Y.  Mereen*  Co,,  iupra,  at 

(«)  Att.-Chn.  T.  Mtrur^  Co.,  18  "W.  R.  p.  449. 

448  ;    Univertiiy  of  Aberdeen  y.  Irvine,  {p)  Att.^Gen.  v.  8t,  John*t  HotpUal, 


L.  R.  1  H.  L.  Sc.  289.    Bee  ako  i2d  i9^  Bedford,  2  De  G.  J.  &  S.  621 

Bridge,  Fleet  Street,  36  Ch.D.  147,  n. ;  Be  (q)  Att,'Oen.  v.  Moor,  20  Beav.  119. 

St.  Alphnge,  London  WaU,  69  L.  T.  N.  S.  (r)  At  p.  121. 
614  ;   Be  Farieh  of  St,  Niehohe  Aeons, 
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ment  in  the  corporation  of  London  in  trust  for  a  parish,  and  it 
appeared  that  for  200  years  it  had  been  treated  as  vested  in  the 
rector  and  churchwardens,  a  conveyance  by  the  corporation  to 
the  rector  and  churchwardens  in  trust  for  the  parish  was  pre- 
sumed (s). 

Where  there  had  been  an  ancient  grant  of  pasturage  over  certain 
lands  to  a  municipal  corporation,  and  their  tenants  and  the  inhabit- 
ants of  the  town,  and  the  corporation  subsequently  became  seised 
of  the  fee  simple  of  the  lands,  but  there  was  no  evidence  as  to  how 
they  became  so  seised,  it  was  held  that  the  soil  was  subject  to  the 
trust  in  favour  of  the  inhabitants  to  which  the  right  of  pasturage 
had  been  subject  (t). 

Similarly,  the  terms  and  conditions  of  the  trust  or  foundation 
will  be  determined  from  the  usage,  and  a  long  and  uniform  user 
will  be  presumed  to  be  in  accordance  with  the  original  founda- 
tion (u). 

Where  the  churchwardens  had  from  time  immemorial  been 
seised  of  a  piece  of  land  for  the  use  and  repair  of  the  parish  church, 
it  was  held  to  be  devoted  to  the  repair  of  the  particular  church, 
and  that  district  churches  were  not  entitled  to  participate  {x). 

The  evidence  of  contemporaneous  transactions  and  of  usage  may 
also  be  important,  as  showing  the  nature  and  extent  of  the  trust 
assumed  by  the  persons  who  accepted  a  gift  (y). 

This  has  arisen  in  cases  where  an  accession  has  been  made  to  the 
foundation  of  a  college.  No  college  is  bound  to  accept  an  accession 
to  its  foundation  (2).  If,  however,  it  does  accept  it,  it  must  do  so 
on  the  terms  proposed  by  the  donor,  unless  in  the  acceptance  a  new 
bargain  is  made  for  modifications  {a). 

A  contract  to  accept  an  accession  subject  to  qualifications  may 
be  collected  from  contemporaneous  transactions,  as  evidenced  by 
documents,  or  as  proved  by  constant  usage  (b). 

Similarly,  if  questions  arise  upon  the  instrument  of  foundation, 
an  arrangement  with  regard  to  such  questions  come  to  at  the  time 


(»)  Se  Farith  of  St.  Nicholas  Aeons, 
Times,  6  March,  1889.  Cf.  Ait.-Om,  v. 
Dalton,  13  Beav.  141;  AlL-Gen,  v. 
Stephens,  1  K.  &  J.  724. 

U)  Att.'Oen.  v.  Corporation  of  Cashel, 
3  Dr.  &  W.  294. 

(w)  Att.'Oen.  v.  St,  Cross  Hospital,  17 
Beay.  436  ;  Att,-Gen.  v.  JBtoelms  KoS' 
pital,  ibid.  366;  and  see  Att.-Gen.  y. 
Dalton,  13  Beay.  141 ;  and  Att.'Gen,  y. 
Bishop  of  Woreester,  9  Hare,  at  p.  369, 
for  the  evidence  on  "which  the  Court 
concluded  that  a  school  was  a  grammar 
school. 


{x)  Be  Church  Estate  Charity,  Wands- 
worth, L.  R.  6  Ch.  296. 

(y)  Att,'Oen.  y.  Drapers^  Co.,  6  Beay. 
at  p.  386. 

(«)  Att.'Gen.  y.  Andrew,  3  Ves.  Jun. 
633;  Att.'Gen.  y.  Master  of  Catherine 
Mall,  Jac.  at  pp.  391,  392  ;  Att.-Gen.  y. 
Drapers^  Co.,  6  Beay.  at  p.  386 ;  Att.- 
Gen.  y.  Cuius  Coll.,  2  Keen,  at  p.  163. 

(a)  Att.-Gen.  y.  Master  of  Catherine 
Hall,  supra;  Att.^Gen.  v.  j5rapers*  Co., 
supra;  Att.'Gen.  y.  Caius  Coll.,  supra. 

(b)  Att.'Gen.  y.  Drapers*  Co.,  supra, 
at  pp.  386,  387. 
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the  trosts  were  accepted,  and  evidenced  by  contemporaneous  instru- 
ments, will  not  be  disturbed  (c). 

And  such  an  arrangement  may  be  supported  even  where  it  is 
evidenced  only  by  constant  subsequent  usage  {d). 

Where  the  instrument  of  foundation  is  lost,  regard  will  be  had  Copies  of  lost 
to  any  copies  of  it  which  may  exist  (e).  matrument. 

In  Att.'Gen,  v.  Archbishop  of  York  (/),  the  original  charter  was  Copiee  dif- 
not  in  existence,  but  there  were  three  copies  of  it.  Two  of  the  ^^^i^ 
copies  purported  td  be  copies  of  the  original  charter  in  extensoy  and 
the  third  omitted  certain  trusts  found  in  the  other  two.  It  was 
held  that  the  former  must  be  acted  upon,  though  it  appeared  that 
the  property  of  the  charity  had  been  afterwards  diminished,  and  it 
was  alleged  that  in  consequence  thereof  the  visitor  might,  under 
the  authority  given  by  the  original  charter,  have  limited  the  trusts 
as  shown  in  the  third  copy. 

In  other  cases  where  the  instruments  are  lost,  regard  must  be  Usage. 
had  to  usage  for  the  purpose  of  determining  what  the  nature  of 
the  trusts  are ;  as,  for  example,  in  whom  the  right  of  appointing 
new  trustees  is  vested  (g). 

In  the  case  of  old  instruments  of  doubtful  meaning,  it  is  a  Ambigiiiiy. 
settled  rule  that  extrinsic  evidence  is  admitted  for  the  purpose  of 
clearing  up  the  ambiguity. 

Thus,  parol  evidence  may  be  employed  to  enable  the  Court  to  Ambignons 
ascertain  in  what  sense  particular  expressions  are  made  use  of ;  as,  ^^'^^o^* 
for  example,  the  expressions,  "  godly  preachers  of  Christ's  Holy 
Gospel "  (A),  and  "  Protestant  Dissenters  "  (t). 

The  contemporaneous  acts  and  condition  of  a  donor  are  of  the  Contempora- 
greatest  possible  importance  for  the  purpose  of  placing  a  con-  J^ot."***^ 
struction  on  a  deed  of  gift  executed  by  him  (k) ;  as,  for  example, 
for  the  purpose  of  determining  whetiier  the  whole  property  is 
impressed  with  a  charitable  trust,  or  whether  a  surplus  belongs  to 
the  donees  in  trust  beneficially  (/). 


{c)  Att,'Otn,  y.  Caiua  Colly  2  Keen,  {h)  Shore  y.  Wxlwn,  9  a.  &  F.  355. 

at  p.  163.  («)  Drummond  v.  Att.-Gen.,  2  H.  L. 

(tt)  Ibid.  C,  837.    Ab  to  what  is  not  sufficient 

{ej  Att.'Oen.  y.  ArehbUhop  of  Tork^  ambiguity  to  admit  eyidenoe  of  usage, 

17  Beay.  495  ;  AU.'Oen,  y.  Corporation  see  AtC.'Om.  y.  Mayor  of  Dartmouth,  48 

of  Cathel,  3  Dr.  &  W.  294.  L.  T.  N.  8.  933. 

(/)  Stipra.  (k)  Att,»Om.  y.  Trinity  ColL,  Cam^ 

is)  Att.'Om.  y.  Dalton,  13  Beay.  141.  briiye,  24  Beay.  383,  399  ;  Att.-Om,  y. 

In  Uiat  ease  the  Ck>nrt  presumed  that  Drummond,  tupra;   Att.'Gen,  y.  Mayor 

the  legal  estate  was  in  the  persons  to  ^  Dartmouth,  wpra, 

whom  it  was  purported  to  he  oonyeyed,  (l)  Att.-Gm.   y.  Trinity   Coll.,  Cam' 

notwithstanding  certain  irregolarities.  bridge,  eupra;    Alt, •Gen.  y.  Dean  and 

Gf.   Re  Parieh   of  8t.  Nieholae  Aeone,  Canone  of  JFindsor,  8  H.  L.  G.   at  p* 

Times,  March  5,  1889.  402 ;    University  of  Aberdeen  y.  Irvine, 

L.  R.  1  H.  L.  Sc.  289. 
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So  also  the  manner  in  whioh  tlie  donor  of  the  fund,  who  was 
the  first  trustee,  conducted  himself  in  distributing  it  (m),  the  con- 
temporaneous application  of  the  funds  (t?),  and  contemporaneous 
deeds  relating  to  the  same  charity  (o),  are  of  importance. 

The  contemporaneous  acts  of  the  donees  are,  however,  usually 
of  little  value,  as  merely  showing  their  view  in  accepting  the 
gift  {p)y  unless  it  appear  that  the  trusts  were  not  accepted 
simpliciter,  but  that  at  the  time  of  acceptance  modifications  were 
bargained  for  (q). 

Where  the  original  subscribers  were  numerous,  it  was  held  that 
a  declaration  of  trust  executed  by  the  persons  in  whom  the 
property  was  vested  at  or  about  the  time  the  funds  were  raised, 
must  be  assumed  to  embody  the  intentions  of  the  contributors  (r). 

Evidence  of  usage  is  also  of  very  great  importance  in  determin- 
ing the  construction  of  ancient  gifts ;  and  where  ancient  instruments 
may  bear  two  constructions,  the  Court  will  lean  to,  if  not  adopt, 
that  construction  which  has  been  supported  by  usage  (s).  The 
reason  of  this  is  that  where  the  construction  of  the  instrument  of 
foundation  is  doubtful,  it  wiU  not  be  assumed  that  a  long  series 
of  breaches  of  trust  has  been  committed  {t). 

And,  as  we  have  seen,  an  arrangement  made  at  the  time  of 
acceptance,  as  to  the  construction  of  a  doubtful  instrument,  will  not 
be  disturbed  (tt). 

But  such  evidence  is  only  important  where  there  is  an  absence 
of  an  instrument  of  foundation,  or  where  its  language  is 
ambiguous. 

Where  the  instrument  of  foimdation  is  in  existence,  and  its 
language  is  precise,  evidence  is  not  admissible  for  the  purpose  of 
contradicting  its  express  provisions  (a?). 

Thus,  where  certain  Wesleyans,  in  1751,  purchased  a  chapel, 
which  was  duly  conveyed  to  trustees,  upon  trust  that  the  appoint- 
ment of  the  preaohers  should  be  made  by  John  Wesley  during 

Chester,  6  Be  G.  M.  &  G.  at  p.  822. 
See  Bex  v.  Vario,  Cowp.  248 ;  Hex  v. 
Otboume,  4  East,  327,  333 ;  Archbishop 
of  York  V.  Stapleton,  2  Atk.  136;  Att.^ 
Gen.  V.  Parker,  3  Atk.  576 ;  Alt.- 
Qen.  V.  Dnmmondt  I  Dr.  &  W.  353; 
Att'Gen,  v.  Brazenote  Collie,  2  CI.  &  F. 
at  p.  330. 

(i)  AtL'Gen.  v.  Sidney  Sussex  ColL, 
L.  B.  4  Ch.  at  p.  732. 

(«)  AU.-Gen.  v.  Cuius  Coll,,  2  Keen, 
at  p.  163;  ante,  pp.112,  113. 

{x)  Att.'Gen,  y.  Gould,  28  Beay.  485  ; 
Att.'Gen.  y.  Calvert,  23  Beay.  at  p.  263. 
See  also  Shore  y.  JFilson,  9  CI.  &  E. 
356;  and  particularly  the  opinions  of 
the  judges  at  pp,  499 — 578. 


(m)  Att.'Gen.  y.  Brazenose  CoUege,  2 
CI.  &  F.  295. 

in)  Shore  y.  Wilson,  9  a.  &  P.  at  p.  569. 

\o)  Att.'Gen.  y.  Anderson,  67  L.  J. 
Ch.  543.  But  not  subsequent  deeds: 
Shore  y.  Wilson,  9  CI.  &  F.  366. 

(p)  Att.'Gen.  v.  Trinity  Coll.,  Cam- 
bridge, 24  Beay.  at  p.  399. 

(q)  Att.'Gen.  y.  Master  of  Cat?ierine 
JIall,  Jac.  at  pp.  891,  392;  Att.-Gen. 
y.  Drapers*  Co.,  6  Beay.  at  p.  386 ;  Att.- 
Gen.  y.  Caius  Coll.,  2  Keen,  at  p.  163 ; 
ante,  p.  112. 

(r)  Att.'Gen.  y.  Clapham,  4  De  Q.  M. 
&  G.  691. 

(«)  Att.'Gen.  y.  Smithies,  1  Keen,  at 
p.  308  ;  Att.'Gen.  v.  Corporation  of  Bo- 
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his  life,  and  after  his  death  by  the  trustees.  Upon  an  informa- 
tion in  1853,  it  was  held  that  parol  evidence  was  inadmissible  to 
prove  that  the  provision  in  the  deed  giving  the  appointment  of 
the  preachers  to  the  trustees  was  inconsistent  with  the  paramount 
objects  of  its  founders,  and  would,  after  the  death  of  John  "Wesley, 
clash  with  the  general  system  of  Methodism  (y). 

And  however  long  continued  has  been  the  usage  to  the  conirary,  Usage  cannot 
it  cannot  prevail  to  contravene  the  clearly  expressed  intention  of  ^^^^^j  ^^ 

the  founder  (z) .  onfsm  shown. 

'^  If  the  Court  finds  a  clear  trust  expressed  on  a  will,  no  length  No  len^  of 
of  time  during  which  there  has  been  a  deviation  from  it  can  ^^t 
warrant  this  Court,  as  I  apprehend,  in  making  a  decree  in  contra-  deviation 

,.  ..        .  v      1       x»/\  from  clear 

diction  to  such  a  trust    (a).  trust. 

With  regard  to  the  effect  of  long-continued  usage  on  the  con-  General  rule 
struction  of  ancient  instruments.  Lord  Eldon  said  (b) : —  of  usage^'on 

"  Length  of  time  ...  is  a  very  material  consideration  when  the  construction 
question  is,  what  is  the  effect  and  true  construction  of  the  instruments, 
instrument.  Is  it  according  to  the  practice  and  enjoyment  which 
has  obtained  for  more  than  two  centuries,  or  has  that  practice 
and  enjoyment  been  a  breach  of  trust  P  If  it  has,  we  must  not 
scruple  to  disturb  it ;  but  still  regard  must  be  had  to  that  cir- 
cumstance." 

And  in  Att.-Gen.  v.  Smythiea  (c).  Lord  Brougham  said :  "  It  is 
impossible,  in  cases  of  this  description,  to  lay  out  of  view  the 
length  of  time  during  which  a  certain  arrangement  has  subsisted, 
and  a  certain  meaning  has  been  given  in  practice  to  the  instrument 
of  foundation.  If,  indeed,  the  practice,  though  of  centuries,  has  been 
a  breach  of  trust,  doubtless  the  lapse  of  time  should  be  no  bar. 
But  long  adverse  enjoyment  is  not  to  be  thrown  out  of  view  in 
seeking  for  the  true  construction  of  the  provisions  under  which 
both  conflicting  parties  claim  ;  and  a  principle  of  distribution 
under  a  known  instrument  of  foundation,  if  long  acquiesced  in  by 
all  the  objects  of  the  bounty  from  whence  the  funds  proceed,  and 
to  effectuate  the  purposes  of  which  the  instrument  is  framed,  ought 
not,  without  manifest  reason,  to  be  disturbed.    The  rule  of  inter- 

(y)  Att.'Gen.  v.  Ckmham,  4  De  G.  (a)  Att.-Oen.Y.Corporationo/Boeh^ter, 

M.  &  a.  691.  6  be  G.  M.  &  a.  at  p.  822 ;  Att.-Gm. 

(«)  Att.'Oeti.  V.  St.  Crou  Hospital,  17  v.  St,  JohnU  Hospital,  Bedford,  2  De  G. 

Beav.  486;  Att.-Gen.  v.  Clapham,  4  De  J.  &  S.  621 ;  and  see  Att.^Oen.  v.  Cor- 

G.  M.  &  G.  691 ;  Att.-Oen,  v.  JFest,  27  poration  of  Beverly,  6  Do  G.  M.  &  G.  at 

L.  J.    C5h.  789;   Att.^Gen.   v.   JStcelme  p.  268. 

Hospital,   17  Beav.  366;    Att.-Gm,  v.  {KsAtU-Gen.y.  Mayor  of  Bristol,2J. 

Gould,  28  Beav.  486;  and  see  Shore  v.  &  W.  at  p.  321.    See  also  Ait.-Gen,  y. 

JR&oft,  9Cl.&F.atpp.499— 678;^/^-  Corporation  of  Boston,  1  De  G.  &  Sm. 

Gsn,  V.  Corporation  of  Beverley,  6  De  G.  619 ;  Att.-Gen.  v.  St.  Cross  Hospital,  17 

M.  &  G.  266.  Beay.  436. 

[e)  2  R.  &  M.  at  pp.  749,  760. 
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pretation  from  contemporaneous  usage  and  long  acquiescence 
extends  over  every  branch  of  the  law,  independently  of  its  con- 
nection with  matter  of  limitation  and  bar.  I  speak  not  now  of  a 
course  of  dealing  with  charitable  funds  in  the  absence  of  evidence 
respecting  the  original  endowment,  or  in  plain  opposition  to  its 
provisions.  But,  where  the  endowment  is  forthcoming,  its  con- 
struction may  be  aided  by  adverting  to  the  long  and  uninterrupted 
acting  under  it,  and  acquiescence  in  that  acting." 
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Religiom  Restrictiam  in  Non-Religious  Chnrities. 

Charities,  although  not  primarily  established  for  a  religious 
purpose,  as,  for  example,  educational  and  eleemosynary  charities, 
may  be  confined  to  persons  holding  a  particular  form  of  religious 
belief ;  and  where  it  was  the  intention  of  the  founder  that  they 
should  be  so  confined,  that  intention  must,  unless  varied  by  com- 
petent authority,  be  carried  out  (rf). 

There  is,  however,  a  presumption  against  such  an  intention,  if 
anything,  stronger  in  the  case  of  an  eleemosynary  than  in  the  case 
of  an  educational  charity. 

The  Court  accordingly  assumes,  in  the  absence  of  expressed 
intention  to  the  contrary,  that  the  f oimder  did  not  intend,  in  the 
one  case,  that  any  particular  religious  doctrine  should  be  combined 
with  the  secular  education,  and  in  the  other,  that  the  benefit  of 
the  charity  should  be  confined  to  persons  professing  one  particular 
form  of  religious  belief  (e). 

In  the  case  of  an  eleemosynary  charity,  the  presumption  against 
confining  it  to  members  of  a  particular  church  or  sect  is  so  strong 
that  nothing  short  of  an  expression  of  unequivocal  import  will 
exclude  any  class  of  Dissenters  from  its  benefits,  and  all  evidence 
as  to  the  peculiar  tenets  and  opinions  of  the  founder  is  inadmissible 
as  evidence  of  his  intention  (/). 


(<Q  AtL'Om,  y.  Calvert,  23  Beav.  at 
pp.  26i,  266 ;  Shore  v.  Wilson,  9  CI.  & 
F.  at  p.  383 ;  CraigdaUie  v.  Aikman,  1 
Dow,  at  p.  16 ;  Broom  y.  Summers,  1 1  Sim. 
363  ;  AtL'Oen,  v.  WeUh,  4  Hare,  672  ; 
AtL'Oen,  v.  Mmro,  2  De  Gr.  &  8m. 
122;  AU.'Oen,  v.  Murdoch,  7  Hare, 
446 ;  An. 'Gen,  v.  Clapham,  4  De  G.  M. 
&  G.  691.  For  a  case  where  it  was 
held  upon  the  oonstmction  of  a  charter 
that  the  charity  was  for  religious  pur- 
poaes,  education,  and  relief  of  the  poor 


exdufliyely,  nee  Att.^Oen,  y.  Cforporatum 
of  Boston,  1  De  G.  &  Sm.  619. 

(e)  Att.'GeH.  y.  Cahert,  28  Beav.  at 
pp.  266—268;  Att.-Gen.  v.  Cltfion,  32 
Beav.  696.  See  £e  St,  Leonard,  Shore- 
ditch,  Parochial  Schools,  10  App.  Gas.  304. 

(/)  Att,-Gen.  v.  Calttert,  supra.  See 
also  Att.'Gen,  y.  St,  John^s  Hospital, 
Bath,  2  Ch.  D.  664.  For  an  instance 
of  an  eleemosynary  charity  for  theb^ie- 
fit  of  Dissenters,  see  Shore  y.  Wilson^ 
9  01.  &  F.  366,  stated  infra. 
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Religious  Charities. 

In  many  cases   a  charity  is  established  for  purposes   purely  Gharitieefor 
religious.    Dissenting  chapels  furnish  a  common  instance  of  this  {g).  ^^^ 

Where  this  is  the  case  two  presumptions  arise.     The  first  is  that  Presumptions 
the  institution  was  intended  for  the  inculcation  or  observance  of  in  favour  of 

reli^oafl 

some  particular  form  of   doctrine  or   worship.    The  second  is  restrictions, 
that  the  form  intended  was  tkat  professed  by  the  founder  or 
founders  (A). 

A  charity  for  the  "  worship  of  God ''  \&  prima  facie  a  charity  for  Charitv  for 
the  benefit  of  the  established  religion  {%).  ^^»    ^  ° 

Where  tlie  trust  is  expressed  to  be  for  the  benefit  of  Protestemt  For  Pro- 
Dissenters  generally,  Dissenters  of  all  denominations  are  primd  ^^^^^^ 

facie  included  (A).  generaUy. 

Where  the  will  establishiiig  the  charity  was  made  before  the  WiU  before 
Reformation,  it  must  be  construed  as  though  it  had  been  made  after  ^^^^^ 
that  date,  and  provisions  as  to  the  rites  or  doctrines  of  what  was  though  made 
then  the  established  religion  must  be  read  as  referring  to  the  ^ 
Church  of  England  as  established  after  the  Eeformation  (/). 

What  the  intention  of  the  founder  or  founders  was  is  a  question  Intention  of 
of  fact  (w).  qu^tiwdt 

If  the  intention  is  expressed  in  the  instrument  of  foundation,  »ct. 
whether  a  will  or  deed  of  trust,  no  difficulty  arises.  exp^S. 

When,  however,  it  is  not  so  expressed,  or  is   expressed  in  Not  expressed 
ambiguous  terms,  recourse  must  be  had  to  extrinsic  circumstances,  or  ambiguous, 
such  as  the  known  opinions  of  the  founder,  the  existing  state  of  evidence 
the  law,  contemporaneous  usage,  or  the  like,  for  determining  who  admitted. 
are  the  objects  of  the  charity,  and  in  what  manner  the  trusts  are  to 
be  performed. 

In  Shore  v.  Wilson  (w).  Lady  Hewley,  by  deeds  executed  in  Shore  v. 
1704,  conveyed  estates  to  trustees  upon  trust  to  apply  the  rents  '^*^''* 
for  poor  and  godly  preachers  for  the  time  being  of  Christ's  Holy 
Gospel,  and  their  widows,  and  for  promoting  the  preaching  of  and 
educating  young  men  for  the  ministry  of  Christ's  Holy  Grospel, 
and  for  the  relief  of  such  godly  persons  in  distress.  By  deeds 
executed  in  1707,  she  conveyed  other  estates  to  the  same  trustees, 

(^)  As  to  the  right  of  Dissenters  and  (k)  AtL-Om,  y.  Murdoch,  7  Hare,  445. 

others  to  haye  the  trusts  of  their  plaoes  (t)  Ait.'Oen.  y.  Cohort,  23  Beay.  at 

of  worship  executed,  see  anie,  p.  21.  p.  260.    Of.  OUugow  Coll,  y.  Att,»Qen,, 

{h)  Per  RomiUj,  M.  R.,  in  Att.-Qen.  1  H.  L.  G.  800. 

T.  Calvert^  23  Beav.  at  pp.  266,  266 ;  (m)  Per  Lord  Lyndhnrst  in  Shore  v, 

AU,'Gen.  y.  Peanon^  8  Her.  at  p.  410 ;  Wilson,  9  01.  &  F.  at  p.  390. 

CraiffdaUie  y.  Aikman,  1  Dow,  1 ;   and  (ft)  9  01.  &  F.  356.   Sdee  also  Drummond 

■ee  Dill  y.  WatMon,  2  Jones'  £z.  R.  48.  y.  AU.-Gen.y  2  H.  L.  0.  837 ;  and,  with 

(i)  AU.'Oen.  T.  Fe^eon,  3  Mer.  at  regard  to  Presbyterian  trusts,  We9t¥;ood 

p.  409.  y.  MeKie,  21  L.  T.  N.  S.  166. 


118  CONSTRUCTION  AND  ASCERTAINMENT  OF  TRUSTS.      [cHAP.  V. 

partly  for  the  support  of  old  people  in  an  almshouse,  and  as  to  the 
residue  upon  trusts  similar  to  those  contained  in  the  deeds  of  1704. 
She  left  rules  with  regard  to  the  persons  to  be  admitted  into  the 
almshouse,  under  which  none  were  to  be  admitted  except  such  as 
were  poor  and  pious,  and  of  the  Protestant  religion.  Lady  Hewley 
and  all  the  original  trustees  were  Dissenters,  but  believers  in  the 
doctrines  of  the  Trinity  and  original  sin.  In  course  of  time  the 
estates  became  vested  in  trustees,  of  whom  the  majority  were 
Unitarians,  and  the  rents  were  applied  for  the  benefit  of  Uni- 
tarians. It  was  proved  that  the  Unitarians  believed  in  neither  of 
the  above-mentioned  doctrines. 

It  was  held  that  for  the  purpose  of  determining  the  objects  of 
the  charity  under  the  terms,  "godly  preachers  of  Christ's  Holy 
Gospel,"  "  godly  persons,"  and  other  expressions  used  in  the  trust 
deeds,  extrinsic  evidence  was  admissible  to  show  the  existence  of  a 
sect  by  which  that  phraseology  was  used,  and  that  the  testatrix 
herself  belonged  to  it.  And  it  was  also  held  upon  the  evidence 
I  that  neither  Unitarians  nor  members  of  the  Church  of  England, 

i  but  Protestant  Dissenters  only,  were  entitled  to  have  the  benefit  of 

the  charity ;  and  that  as  all  tiie  trustees  had  concurred  in  the  mis- 
application of  the  charity  funds  they  must  all  be  removed. 

Where  a  testatrix  directed  the  income  of  a  fund  to  be  paid  to  a 
certain  minister  and  his  successors,  so  long  as  he  and  they  should 
teach  the  Gospel  of  Christ  under  the  name  of  orthodoxy,  and  it 
appeared  that  the  minister  named  preached  during  the  life  of  the 
testatrix  to  a  congregation  of  Calvinists,  or  orthodox  Independents, 
it  was  held  that  the  minister  for  the  time  being  of  that  congrega- 
tion was  entitled  (o). 
Trusts  oi  With  regard  to  Dissenting  chapels,   Lord  Eldon  saii{p): — 

chapelB.  "  Where  a  body  of  Protestant  Dissenters  have  established  a  trust 

without  any  precise  definition  of  the  object  or  mode  of  worship, 
I  know  no  means  the  Court  has  of  ascertaining  it,  except  by  look- 
ing to  what  has  passed,  and  thereby  collecting  what  may,  by 
fair  inference,  be  presumed  to  have  been  the  intention  of  the 
founders." 

And  where  the  trust  is  expressed  to  be  for  an  existing  congrega- 
tion of  Protestant  Dissenters,  the  terms  of  the  trust  themselves 
open  an  inquiry  into  the  character  of  the  congregation  (q). 
Contempora-       When  the  Contributors  are  so  numerous  as  to  preclude  the 
tion  of  trust,    possibility  of  their  all  concurring  in  any  instrument  declaring  the 


(o)  AU.'Oen.  v.  Molland,  You.  662.  H.  L.  0.  837. 

{p)  Att.'Gm,  V.  Feanon,   3  Mer.  at  {q)  ML-Gm.  v.  Murdoch,  7  Hare,  446. 

410.    See  Ihumnvmd  v.  AU,'Gen.,  2      Cf.  Dill  y.  Wattimj  2  Jonee'  Ex.  B.  48. 
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trust,  a  declaration  of  trust  made  by  the  persons  in  whom  the  pro- 
perty is  vested,  at  or  about  the  time  when  the  sums  were  raised, 
may  reasonably  be  taken  as  being  primd  facie  a  true  exposition  of 
the  intention  of  the  contributors  (r). 

So  also  contemporaneous  deeds  relating  to  the  same  chapel  may  Contempon- 
be  properly  referred  to  («) .  ^^  ^®^- 

If  the  Court  can  find  no  other  means  of  ascertaining  what  form  Usage, 
of  religious  worship  was-intended,  it  must  investigate  the  usage  of 
the  congregation  in  respect  to  it,  and  if  the  usage  turns  out  to  be 
such  as  can  be  supported,  it  is  the  duty  of  the  Court  to  administer 
the  trust  in  such  a  maimer  as  best  to  establish  the  usage,  consider- 
ing it  as  a  matter  of  implied  contract  between  the  members  of  the 
congregation  {t). 

An  inquiry  may  be  directed  for  the  purpose  of  ascertaining  the  Jnqmry. 
objects  for  which  the  trusts  were  created  and  the  usage  of  the  con- 
gregation (m). 

In  this  case,  as  in  all,  extrinsic  evidence  is  only  important  where  ETidence  not 
the  trusts  have  not  been  declared  (a?),  or  where  the  language  of  the  contradict  ^ 
instrument  of  foundation  is  ambiguous  (y).     It  is  not  Jidmissible  written 
to  contradict  the  express  provisions  of  an  instrument  (s),  or  to 
sanction  a  breach  of  trust  (a). 

In  consequence  of  the  di£Sculties,  which  constantly  arose,  in  Twenty-five 
determining  which  of  several  dissenting  sects  was  intended  to  y®*"  «Mge. 
have  the  benefit  of  a  charity,  and  whether,  in  the  execution  of  the 
trusts,  the  principles  of  the  founders  had  been  departed  from,  the 
Dissenters'  Chapels  Act  (b)  was  passed,  by  which,  in  the  cose  of  a 
place  of  worship,  where  there  was  no  express  statement  in  the  deed 
of  foundation  as  to  the  particular  doctrines  for  which  it  was  to  be 
employed,  twenty-five  years'  usage  was  made  conclusive. 

By  sect.  2  of  that  Act  it  is  enacted,  '^  that  so  far  as  no  particular  7  &  8  Vict, 
religious  doctrines  or  opinions,  or  mode  of  regulating  worship,  shall,  ^'  *^'  **  ^' 
on  the  face  of  the  will,  deed,  or  other  instrument  declaring  the 
trusts  of  any  meeting-house  for  the  worship  of  GJ-od  by  persons 
dissenting  as  aforesaid  (t.  e.,  from  the  United  Churches  of  Eng- 
land and  Ireland),  either  in  express  terms,  or  by  reference  to  some 
book  or  other  document  as  containing  such  doctrines  or  opinions  or 

(r)  AH.'Gen,  y.  Clapham,  4  De G.  M.  &  (y)  Att.-Gen.  y.  Oould,  28  Beav.  4S6  ; 

G.  591 ;  and  see  also  ante,  p.  114.  Att.^Om.  v.  Cak^t,  23  Beay.  at  p.  263. 

(«)  AtL'Gen,  y.  Anderwn^   67  L.  J.  (c)  AU.-Gen.  y.  Clapham,  4  De  G.  M. 

Ch.  543.  &  G.  691. 

(0  Att.-Gen.  y.  Peanon,  3  Mer.  at  (a)  Drummond  v.  Att.-Gen.^  2  H.  L. 

p.  400;  Drummond  y.  Att.-Gen.^  2  H.  C.  837. 

L.  C.  837.  (A)  7  &  8  Vict.  c.  46.     The  Act  was 

(«)  Att.'Gm.  y.  Pem-ton,  tupra,  at  p.  paceed  in  oonseqoence  of  the  difficulties 

420,  where  the  fonn  of  order  is  giyen.  which  aroee  in  Shore  y.  WiUon^  9  CI.  &  F. 

See  also  poety  p.  213.  355,  tupra.    See  AU.'Gen.  y.  Bunce,  L. 

U)  Att.'Gen.  y.  Murdoch,  7  Hare,  445 ;  R.  6  Eq.  at  p.  571. 
Bnaaeeante,  p.  115. 
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desciiptioii 
xeqniTOd  to 
take  case  out 
of  Act. 

Greneral 

description 

insafficient. 


Direction 
expressed  in 
Toiddeed. 


mode  of  regulating  worship,  be  required  to  be  taught  or  observed  or 
be  forbidden  to  be  taught  or  observed  therein,  the  usage  for  twenty- 
five  years  immediately  preceding  any  suit  relating  to  such  meeting* 
house  of  the  congregation  frequenting  the  same  shall  be  taken  as 
conclusive  evidence  that  such  religious  doctrines  or  opinions  or  mode 
of  worship  as  have  for  such  period  been  taught  or  observed  in  such 
meeting-house  may  properly  be  taught  or  observed  in  such  meeting- 
house,  and  the  right  or  title  of  the  congregation  to  hold  such 
meeting-house,  together  with  any  burial-ground,  Sunday  or  day 
school,  or  minister's  house  attached  thereto;  and  any  fund  for 
the  benefit  of  such  congregation,  or  of  the  minister  or  other  officer 
of  such  congregation,  or  of  the  widow  of  any  such  nunister,  shall 
not  be  called  in  question  on  account  of  the  doctrines  or  opinions  or 
mode  of  worship  so  taught  or  observed  in  such  meeting-house : 
Provided  nevertheless,  that  where  any  such  minister's  house, 
'school,  or  fund  as  aforesaid  shall  be  given  or  created  by  any  will, 
deed,  or  other  instrument,  which  shall  declare  in  express  terms,  of 
by  such  reference  as  aforesaid  the  particular  religious  doctrines  or 
opinions  for  the  promotion  of  which  such  minister's  house,  school, 
or  fund  is  intended,  then  and  in  every  such  case  such  minister's 
house,  school,  or  fund  shall  be  applied  to  the  promoting  of  the 
doctrines  or  opinions  so  specified,  any  usage  of  the  congregation  to 
the  contrary  notwithstanding." 

In  order  to  take  a  case  out  of  this  section,  the  particular  doctrines 
or  mode  of  worship  required  or  forbidden  must  be  stated  in  express 
terms  (c). 

The  ufic  of  a  general  description,  as,  for  example,  the  Protestant 
Dissenting  Congregation  then  of  New  Eow  (c?),  or,  having  regard 
to  the  changes  which  have  taken  place  in  that  sect,  the  use  of  the 
term  "Presbyterian"  (e),  is  not  a  sufficient  requisition  that  any 
particular  doctrines  or  mode  of  worship  shall  be  taught  or  observed. 

Where,  however,  under  a  deed  of  1766,  property  was  held  in 
trust  for  a  meeting-house  "  for  Protestant  Dissenters  of  the  Presby* 
terian  or  Independent  denomination  to  worship  in,  as  the  same  is 
now  used,  free  of  rent,  so  long  as  the  laws  of  Gbeat  Britain  shall 
tolerate  Protestant  Dissenters,"  it  was  held  that  the  direction  was 
sufficiently  express  to  take  the  case  out  of  this  Act  (/). 

It  has  been  held  that,  even  though  the  deed  in  which  the  direc- 
tion is  expressed  is  void  under  9  Geo.  II.  c.  36  (^),  the  case  is 
nevertheless  taken  out  of  the  Act  (A). 


(e)  AtL-Oen.  v.  Hutton,  Br.  480. 

(d)  Ibid. 

(£)  Ibid.;  AtL-Oen,  y.  MneCy  L.  R. 
6  Eq.  568;  Att.-Om,  t.  Anderson,  57 
li.  J.  Ch.  543. 


(/)  AU.'Gen,  v.  Anderwn,  supra. 

Q)  Now  the  Mortmain  and  Chant. 
Uses  Act,  1888,  Part  II.,  post. 

{h)  Att.'Gm.  T.  Ward,  6  Hare,  at  p. 
483. 
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A  oongregation  of  Umtarians,  professing  to  be  bound  by  no  Unitarians. 
human  authority,  and  to  be  at  liberty  to  change  their  belief  as 
often  as  their  judgment  satisfied  them  that  they  were  in  error,  was 
held  not  to  be  deprived  of  the  benefit  of  the  Act  by  want  of  fixed 
doctrine,  and  to  be  capable  of  acquiring  a  right  by  twenty-five  years' 
usage  (t). 

In  the  absence  of  any  direction  taking  the  case  out  of  the  Act,  Twenty-five 
twenty-five  years*  usage  is  condusive  (*).  ^"n^^ 

A  similar  provision  with  regard  to  Boman  Catholics  is  contained  Boman 
in  the  Eoman  CathoUc  Charities  Act,  1860  (/).  By  sect.  5  of  that  ^*^^^«»- 
Act  it  is  enacted,  with  regard  to  charitiee  connected  with  the  Boman 
Catholic  religion,  that,  where  the  original  trusts  are  not  ascertained 
by  means  of  a  written  instrument,  consistent  usage  during  twenty 
years  is  conclusive  evidence  of  the  trusts  on  which  the  property 
was  settled. 

The  task  of  executing  trusts  of  dissenting  chapels  has  often  been  Difficultj  of 
found  to  be  one  of  the  greatest  difficulty  (w),  and  it  has  been  said  ^^*^ 
that  it  is  the  duty  of  the  founders  of  such  trusts  to  declare  their  dissenting 
intentions  clearly  (n).  ^^^' 

Many  dissenting  sects  endeavour  to  secure  uniformity  in  the  Diasenten' 
trusts  of  their  chapels  by  means  of  "  model  deeds"  or  "forms"  of  d^^ft^"^"^ 
deeds  recommended  for  use. 

The  model  deed  is  an  instrument  prepared  under  the  authority 
and  with  the  approval  of  the  leading  members  of  the  sect.  It 
establishes  and  declares  the  trusts  of  a  particular  chapel,  and  is 
duly  enrolled,  and  copies  of  it  are  printed  and  circulated.  The 
trusts  of  any  chapel  requiring  to  be  subsequently  established  can 
thus  be  declared  by  reference  to  the  model  deed. 

A  table  of  the  denominations  of  dissenters  who  have  model  deeds,  Benomina- 
with  the  date  of  such  deed,  is  subjoined —  n^Stel  deedf 

DENOiairATioir.  Daib  of  Modbl  Deed. 

Bible  ChrifitiaDfl     ,  31  December,  1863  (supeneding  a  preyious 

deed  of  8  August^  1831). 
Methodist  New  Connexion 29  December,  1846. 

Primitive  Methodists 24  March,  1864  (sapersoding  a  previous 

deed  of  5  February,  1830). 

United  Methodist  Free  Ghmches  (for- 
merly called  Weeleyan  Befonners)    ..  18  August,  1840;   27  January,  1842;  1 

November,  1865. 

Welsh  Oalvinistic  Methodists 10  August^  1826  (deed  poU). 

Wesleyan  Meihodists 8  July,  1832  (Skirooat  model  deed). 

(«)  Att.-Oen.  V.  Sutton,  7  Ir.  Eq.  B.  (m)  AH.-Om.  t.  ^Mrton,  3  Mer.  at 

612.  p.  397 ;  Foley  v.  Wontner,  2  J.  &  W. 

(k)  Att.'Gen.  v.  Andenon,  66  L.  J.  245. 

Ch.  at  pp.  546,  547.  .  (»)  AlC-Oen.  v.  PnirfOfi,  $upra,    at 

(0  IlMty  Fart  III.  of  this  Book.  p.  410. 
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Denomina- 
tions  having 
**foiTnB"of 
deeds. 


Schemes  by 
reference  to 
model  deed. 


The  Wesleyan  Methodists  have  also  two  model  deeds  of  schools, 
dated  respectively  16th  November,  1848,  and  14th  June,  1849 
(Bilston  model  deed)  (o). 

The  denominations  which  have  no  model  deeds  but  which  pro- 
vide "  forms "  of  deeds  which  they  recommend,  are  the  General 
and  Particular  Baptists,  the  Congregationalists  or  Independents, 
and  the  Presbyterian  Church  of  England. 

The  use  of  the  model  deed  or  form  in  declaring  the  trusts  of  a 
chapel  is,  of  course,  voluntary,  but  is  obviously  advisable. 

The  Charity  Commissioners  establish  numerous  schemes  relating 
to  dissenting  chapels,  in  which  the  trusts  are  declared  by  reference 
to  the  model  deed ;  not,  however,  where  the  deed  of  trust  of  the 
chapel  has  been  made  since  the  model  deed,  and  does  not  refer  to 
it,  there  being,  in  such  a  case,  a  presumed  intention  on  the  part  of 
the  founder  that  the  model  deed  shall  not  be  made  use  of  (p). 


(o)  This  is  the  deed  commonly  em- 
ployed when  Wesleyan  Methodist  schools 
are  established  by  scheme  or  the  Charity 
Commissioners  upon  the  trusts  declared 


by  the  model  deed. 

{p)  See  further,  as  to  this,  n.  (a)  to 
sect.  15  of  the  Chant.  Trusts  Act,  1869, 
post. 
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CHAPTER  VI. 

ESTABLISHMENT  OF  CHARITIES. 

Section  I. 

ESTABLISHMENT  OF  CH AMITIES  BY  SCHEMES,  ETC. 


Authorities  for  execution  of  Charitable  Trusts. 

The  authoritieB  upon  whom  the  duiy  of  regulating  the  execution  Authorities 
of  charitable  trusts  may  devolve  are  the  Crown,  the  Court,  and  the  XulSSto 
Charity  Commissioners.  troBte. 

The  jurisdiction  of  the  Charity  Commissioners  is  dealt  with 
hereafter  (a). 

The  rule  as  to  when  the  trustB  should  be  executed  by  the  Crown,  when  exe- 
and  when  by  the  Court  is  as  follows :  S^^Ld 

Where  the  property  is  not  vested  in  trustees,  and  the  gift  is  to  when  by 
chariiy  generally,  and  the  objects  are  not  to  be  ascertained  by  the  q^ 
act  of  individuals  referred  to,  the  charity  is  disposed  of  by  the 
sign-manual  of  the  sovereign,  who  is  the  disposer  of  such  charities 
in  his  character  oi  parens  patrice  (i). 

Where,  on  the  other  hand,  the  execution  of  the  charitable  pur^  Court. 
pose  is  committed  to  trustees  with  general  or  particular  objects 
pointed  out,  the  Court  and  not  the  Crown  is  the  authority  to  carry 
the  trusts  into  efEect  (c). 

The  rule  is  thus  stated  by  Lord  Eldon  (d),  ^<  the  general  prin-  Role  stated 
dple  thought  most  reooncileable  to  the  cases  is  that  where  there  is  ^|^^^ 


(«) 


iW,  pp.  132  it  atq.  Om.  v.  Todd,  1  Keen,  808. 

_  Att.'OtH.    y.  Matthews,    2    Lev.  (e)  Moggridge    y.    Thaektoell,    ntpra; 

167;  Clifford  y.  FrancU,  Freem.   329;  Paice  y.  ArehbUhop  of  Canterbury,  supra ; 

Att.'Oen,  y.  Syderfen,  1  Vem.  224  ;  La  Att.-GetK  y.  Gladstone,  13  Sim.  7 ;  Reeve 

Costa  y.  De  Pas,  Amb.  228.    See  Lord  y.  Att.'Gen,,  3  Hare,  191 ;  Copinger  y. 

Hardwicke*8  note,  cited  Att.-Gen.   y.  Crehane,  Ir.  B.  11  Eq.  429. 

Eerriek,  Amb.  712;  Moggridge  y.  J^aek-  (d)  Moggridge  y.  ThackweU,  7  Vee.  at 

IM0,  7  Yes.  36 ;   Faiee  y.  Archbishop  of  p.  86 ;    and  see  Ommanneg  y.  Butcher, 

Canterbury,  14  Yes.  at  p.  372 ;  Att.-Gen,  T.  &  R.  at  p.  270. 
y.  Mayor  of  Gakeay,  1  Moll.  96 ;  Att.- 
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objects. 


Renouncing 
executor. 


Application 
by  Crown 
rare. 

Not  where 
there  is 
trustee 
or  executor. 

Or  trust 
imposed. 


Hayter  v. 
Trego, 


Charitable 
trust,  how 
executed  by 
Crown. 


a  general  indefinite  purpose,  not  fixing  itself  upon  any  object 
....  the  disposition  is  in  the  king  by  sign  manual ;  but  where 
the  execution  is  to  be  by  a  trustee  with  general  or  some  objects 
pointed  out,  there  the  Court  will  take  the  administration  of  the 
trust." 

Where  a  charitable  gift  failed  on  the  ground  of  its  being  super- 
stitious, the  rule  was  that  the  Crown  should  appoint  by  sign 
manual  to  some  valid  charitable  purpose  (/). 

The  same  was  the  case  where  tiie  gift  was  for  an  improper 
charity  (</),  or  for  charitable  uses  generally  (A),  or  where  the  charit- 
able objects  were  uncertain  (t). 

So,  dso,  where  the  choice  of  objects  was  left  to  an  executor  who 
renounced,  the  administration  was  held  to  be  under  the  sign 
manual  of  the  sovereign  [k). 

The  cases,  however,  in  which  administration  by  the  sign  manual 
is  now  required  are  very  rare. 

It  appears  from  the  rule  as  stated  above,  that  wherever  there  is 
a  trustee  or  executor  whose  duty  it  is  to  carry  the  testator's  direc- 
tions into  effect,  the  Court  is  the  authority  to  administer  [I), 

Wherever,  therefore,  a  particular  trust  is  imposed  the  Court  will 
administer,  although  the  trustee  may  have  predeceased  the 
testator  (m)  or  disclaimed  (»). 

In  Hayter  v.  Trego  (o)  it  was  held  that  a  legacy  to  a  voluntary 
charitable  society,  which  was  dissolved  after  the  testator's  death, 
but  before  the  assets  could  be  administered,  should  be  applied  ct/- 
prh  by  the  Court. 

Where  the  execution  of  the  trust  devolves  upon  the  Crown,  the 
Court  merely  declares  that  the  gift  ought  to  be  disposed  of  in 
charity.  This  is  communicated  by  the  Attorney-General  to  the 
Queen,  and  the  direction  is  given  under  the  sign-manual  {p). 


(/)  Da  Cotia  v.  De  Fas,  Amb.  228 ; 
De  Garcin  v.  Lawsan,  4  Ves.  433,  n. ; 
Jonei  and  Cross*  CasCy  cited  nom.  Gates 
and  Jones*  Case,  2  Vem.  266;  AtL-Gen. 
V.  Guise,  ibid,;  Cary  v.  Abbot,  7  Ves. 
400;  Att.'Gen,  v.  Power,  I  Ball  &  B. 
145  ;  De  Themmines  v.  De  Bofweval,  5 
Buss.  288 ;  A  it. -Gen.  v.  Todd,  1  Keen, 
803.  As  to  gifts  for  superstitious  uses 
being  applicable  ey-prh,  see  ante,  p. 
24. 

(ff)  Ait.'Gen.  t.  Whmncood,  1  Yes. 
Sen.  634. 

(h)  Att.'Gen.  v.  Eerriok,  Amb.  712. 

(i)  IHd. 

\k)  Att.'Gen.  v.  Fletcher,  5  L.  J.  Ch. 
76;  see,  however,  Att.-Gen.  v.  Glad' 
stone,  18  Sim.  7.    For  other  instances  of 


administration  by  sign  manual,  see 
Denyer  v.  Druce,  Taim.  32;  Simon  v. 
£arber,  ibid.  14;  Ware  v.  Att.-Gen,, 
Att,'Gen,  v.  Zimdonderry,  Sanford  v. 
Gibbons,  Thorley  v,  Byrne,  and  Me  Diek- 
ason,  all  cited  3  Hare,  at  p.  196,  n. ; 
Felan  v.  £t4sseU,  4  Ir.  £q.  B.  701. 

0  Faiee  v.  Archbishop  of  Canterbury, 
14  Yes.  372  ;  other  cases  cited  supra. 

(m)  Att.-Gen.  y.  Gladstone,  13  Sim.  7 ; 
but  see  Felan  ▼.  Russell,  4  Ir.  £q.  B. 
701. 

(ft)  Eeeve  v.  Att.'Gen,,  3  Hare,  191 ; 
but  see  Denyer  v.  Druee,  Taml.  32. 

(o)  5  Buss.  113. 

Ip)  See  Da  Costa  v.  De  i\»,  Amb. 
228. 
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The  procedure  by  which  administration  by  the  sign-manual  is  Prooednre  bjr 
obtained,  and  the  form  of  a  letter  under  the  sign-manual  giving  "*^  n«»^  • 
directions  as  to  the  administration,  will  be  found  in  Kane  y. 
Cosffrave{q), 


Execution  of  Tmsts  by  the  Court. 
The  Court,  when  called  upon  to  carry  charitable  trusts  into  General 

direotii — 
given. 


execution,  does  not  retain  them  under  its  control  and  execute  them 


from  time  to  time  as  occasion  requires,  but  gives  general  directions 
as  to  the  regulation  of  the  charity,  leaving  it  to  the  trustees  to 
carry  its  directions  into  effect  (r). 

These  general  directions  are  given  in  the  form  of  a  scheme  for  Scheme, 
the  administration  of  the  charity,  which  is  settled  with  the  approval 
of  the  Court.    And  as  a  general  rule  the  Court  does  not  part  with 
a  fund  devoted  to  charity  imtil  a  scheme  has  been  settled  with 
regard  to  it. 

Where  Scheme  not  required. 

Where  a  fund  is  given  to  a  charitable  corporation  as  part  of  its  Legacy  to 
general  funds,  or  upon  the  same  trusts  as  those  upon  which  its  ^^S^ofite 
general  funds  are  held,  it  is  paid  without  a  scheme  («).  general  fnnda. 

So,  also,  where  a  legacy  is  given  to  the  treasurer,  trustees,  or  Treasnrer,  &c. 
other  oiGScers  of  a  charitable  institution,  even  though  not  a  corpo-  ^isS^ra! 
ration,  to  become  part  of  its  general  funds  {t). 

In  Wabh  V.  Gladstone  (t*),  a  legacy  to  the  president  of  a  college  WaUh  v. 
who  died  during  the  life  of  the  testator  to  be  applied  to  its  use, 
was  ordered  to  be  paid  to  the  president  for  the  time  being  without 
a  scheme.  "  Whether,"  said  Lord  Lyndhurst,  "  a  scheme  should 
be  directed  or  not  will  depend  upon  the  information  I  may  have 
as  to  the  nature  of  the  institution  and  the  situation  of  the  officer. 
If  there  are  already  existing  funds  belonging  to  the  institution, 
and  if  the  president  who  has  the  management  of  those  funds  is 
appointed  for  life,  so  as  to  give  him  a  permanent  character,  the 
l^^cy  may  perhaps  be  paid  to  him  without  referring  it  to  the 

(q)  Lr.  R.  10  Eq.  211 ;  and  see  alao  610. 
aa  to  the    proceduze,  Da  Costa  v.  B^  (t)  JFellbeloved  y.  Jonet,  2  S.  &  8.  at 

JPaa,  supra ;  AH,-Gen,  y,  Merrieky  Amib,  p.  43;    Emery  v.   Hill,   1  Buss.   112, 

712.  where    the    corporation    was    Scotch; 


(r)  AtL'Gen.  v.  Haberdasheri  Co,,  1  Carter  v.  Green,  3  K.  &  J.  691 ;  Shrews^ 

Vee.  Jun.  295;  Alt. -Gen,  v.  Solly,  6  bury  y,  Hornby,  6 'H&re,  406;  Jfakeownr, 

L.  J.  Ch.  6;  Att,-Gen,  y.  Haberdashers^  Ardagh,  Ir.  R.  10  Eq.  445  ;  Be  Richard- 

Co,,  15  Beay.  at  p.  406.  son,  Shuldham  y.  Soyal  National  Lifeboat 

(«)  Society  for  the  Fropagation  of  the  Institution,  56  L.  J.  Ch.  784. 

Gospel  Y.Att.'Gen,,  8  Ross.  142;  Cor-  (u)  lFh.290.  Gf.  WellbelovedY,  Jones, 

poration  of  Sons  of  Clergy  y.  Mose,  9  Shn.  supra. 


Gladstone, 
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Waldo  V. 
Cayley. 


Master  to  settle  a  scheme.  But,  suppose  the  president  held  his 
office  by  a  precarious  tenure — ^by  an  appointment  from  year  to 
year,  for  instance — ^and  that  the  institution  was  supported  by 
voluntary  contributions,  then  it  might  be  right  that  a  scheme 
should  be  settled.  If  there  is  a  character  of  permanence  in  the 
institution,  and  in  the  situation  of  the  officer,  the  Court  Tdll  hand 
it  over  to  him  without  a  scheme,  as  was  done  lately  in  the  case 
of  the  Venice  Charity  {x).  Where  a  testator,  who  is  a  Eoman 
Catholic,  leaves  money  for  the  use  of  a  Roman  Catholic  establish- 
ment, all  I  have  to  do  is  to  see  that  it  is  applied  to  the  use  of  that 
establishment,  and  that  it  is  paid  into  hands  in  which  it  will  be 
safe.  I  have  nothing  to  do  with  the  internal  management,  disci- 
pline, and  mode  of  education  in  such  an  institution." 

A  legacy  to  a  Eoman  Catholic  chapel  may  similarly  be  paid  to 
the  trustees  of  the  chapel  (y). 

But  where  the  legacy  is  not  intended  to  form  part  of  the  general 
funds  of  the  institution,  but  is  given  for  charitable  objects  differing 
from  those  to  which  the  general  funds  of  the  institution  are  devoted, 
the  Court  does  not  allow  it  to  be  paid  without  a  scheme  (»). 

Where  annual  sums  are  given  to  be  distributed  in  charity,  at 
discretion,  by  persons  willing  to  act,  a  scheme  is  not  directed  {a) ; 
any  of  the  parties  being  left  at  liberty  to  apply  as  there  may  be 
occasion  (J). 

In  Waldo  v.  Cay  ley  (c),  where  a  moiety  of  the  income  of  a  fund 
was  directed  to  be  laid  out  in  relieving  distressed  persons,  giving 
a  preference  to  poor  relations,  Grant,  M.  R.,  said  (rf) :  "  In  a  case 
in  which  there  is  so  great  a  latitude  of  description  as  in  this  will, 
and  it  is  not  a  residue  or  a  sum  in  gross  that  is,  once  for  all,  to  be 
distributed,  but  part  of  an  annual  and  temporary  income  to  be 
disposed  of  from  year  to  year,  according  to  a  discretion  to  be 
exercised  every  year,  and  possibly  every  day,  it  seems  very  diffi- 
cult for  the  Court  to  take  upon  itself  the  direction  and  management 
of  the  fund  so  to  be  applied.  A  scheme  must  be  laid  before  the 
master  every  year :  for  the  intention  was,  not  that  the  charitable 
fund  should  be  applied  during  his  whole  life  in  one  fixed,  uniform, 


(x)  Coekbum  v.  Raphael,  L.  C,  9  May, 
1842,  not  reported. 

(y)  De  Windt  v.  JDe  Windt,  23  L.  J. 
Ch.  776. 

(z)  mUbeloved  v.  Jones,  1  S.  &  S.  40, 
43 ;  Corporation  of  the  Sons  of  the  Clergy 
V.  JfoM,  9  Sim.  610.  See  Me  Richardson, 
Shuldham  y.  JRoyal  National  Lifeboat 
Institution,  66  L.  J.  Ch.  784. 


(a)  IFaldo  v.  Caijley,  16  Ves.  206; 
fforde  V.  JEarl  of  Suffolk,  2  My.  &  K. 
69 ;  Fowerscourt  v.  Fowerseourt,  1  Moll. 
616  ;  M'Cally.  Atherton,  12  Jur.  1042  ; 
628 ;  He  Lea,  Lea  v.  Cooke,  34  Ch.  D. 
628. 

E  Horde  y.  Earl  of  Suffolk,  supra. 
16  Vee.  206. 
At  p.  211. 
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and  inyariable  manner^  but  that  it  Bhould  be  applied,  from  time 
to'time,  as  proper  objects  presented  themselves  for  the  exercise  of 
her  discretion." 

So,  also,  where  the  income  of  a  fund  was  directed  to  be  paid  to 
the  incumbent  of  a  church  so  long  as  he  permitted  the  sittings  to 
be  occupied  free  (e). 

And  the  same  is  usually  the  case  where  the  fund,  although  a  Fund  for 
capital  sum,  is  made  inamediately  distributable  (/).    A  scheme  is,  SSibution. 
however,  in  this  case  sometimes  directed  {g). 

The  recent  case  of  Re  Lea,  Lea  v.  Cooke  {h),  illustrates  both  JReLea.LeaY. 
classes  of  cases.  There  a  legacy  was  given,  by  name,  to  the  general 
superintendent  of  the  Salvation  Army,  which  was  an  unincorporated 
religious  socieiy  under  the  absolute  control  of  the  superintendent, 
"  for  the  spread  of  the  gospel"  ;  and  the  balance  of  the  income  of 
another  fund,  remaining  after  certain  specified  payments,  was 
bequeathed  in  the  same  way.  It  was  held  that  no  distinction 
could  be  made  between  the  capital  legacy  and  the  legacy  of  the 
surplus  income,  and  that  both  ought  to  be  paid  to  the  superin- 
tendent without  a  scheme. 

Where  the  fund  was  small,  and  all  that  had  to  be  done  was  to  Bef erenoe  to 
divide  it  among  certain  charities,  a  scheme  was  not  required,  but  to^portion 
a  reference  to  chambers  was  directed  to  apportion  the  fund  (t).         fund. 

The  Court  has  no  power  to  settie  a  scheme  with  regard  to  a  charity  out 

charitable  trust  which  is  to  be  executed  abroad.     The  adminis-  J*i™»dic- 

tion. 

tration  of  a  charity  in  a  foreign  country  must  be  left  to  the  laws 
of  that  country  (A). 

A  bequest  to  a  charity  out  of  the  jurisdiction,  as  in  Scotland  (/),  To  whom 
Ireland  (iw),  India  (n),  or  any  foreign  coimtry  (o),  is  usually  ordered  ^^^^^  P**^- 
to  be  paid  to  the  trustees  whom  the  founder  has  named,  or  to  the 
governing  body  of  the  charity ;  or,  if  it  is  a  corporation,  then  to 
the  corporation,  or  persons  authorized  by  them  to  receive  it. 

Where  there  was  a  bequest   to   executors  for  establishing  a 

(e)  S$  BmdeU^  BandtU  t.  IHxan^  3S  181 ;  New  t.  Bonaker^  L.  B.  4  Eq.  655. 

Ch.  D.  213.  See  Mayor  of  Lyons   v.  Adv,'Oen.    of 

if)  Be  Bameit,  29  L.  J.   Gh.   871,  Benyal,  1  App.  Gas.  91»  110. 

where  the  gift  was  to  the  minister  or  (fj  FrovoH  of  Edinburgh   y.  Aubery, 

ministen  of  a  Unitarian  chapel,  to  be  Amb.    236;    Att.^Oen.    v.    Lepine,    2 

applied  aa  he  or  they  should  think  fit  Swanst.  181 ;  Forbes  ▼.  Forbes,  18  Bear, 

towards  the  support  of  Unitarians;  Be  652 ;  Emery  y.  HiU,  1  Buss.  112. 

Lea,  Lea  y.  Cooke,  34  Ch.  D.  628.  (m)  Collyer  y.  Burnett,  Taml.  79. 

ig)  Att.'Oen,  y.  Stepney,  10  Ves.  22 ;  (»)  Afitford  y.  Beynolds,  I  Fh.  at  p. 

Baker  y.  Sutton,  1  Keen,  224.    See  Be  197  ;  Mayor  of  Lyons  y.  East  India  Co., 

Stoned  ma,  21  L.  T.  261.  1  Moo.  P.  0.  0.  175. 

(h)  Supra.  (o)  CoUyer    y.    Burnett,    Taml.    79; 

(i)  Be  Hyde's  TrrnU,  W.  K.   1873,  Martin  y.  FaxUm,  dted  1  Buss.  116; 

202.  Minet  y.  Vulliamy,  ibid,  113,  n. ;  Ait,» 

(k)  Att.^Gen.    y.   Lepine,   2   Swanst.  Oen,  y.  Fraunces,  W.  N.  1866,  280. 


128  ESTABLISHMENT  OF  CHARITIES.  [cHAP.  YJ, 

college  in  an  independent  Indian  State,  the  Court  refused  to  hand 
it  over  to  the  Governor-General  of  India,  on  the  ground  that  he 
was  not  a  person  whom  the  testator  had  pointed  out  as  the  hand 
to  receive  the  fund,  and  that  there  was  nothing  to  show  that  he 
could  carry  the  testator's  intention  into  effect  (p). 
Funds  secuied      Nevertheless,  where  there  is  no  hand  to  receive  the  funds,  the 
^ere  there     Qq^jj^^  although  it  will  not  see  to  the  administration  of  a  foreign 
truBtees.  charity,  will  secure  the  funds  by  ordering  them  to  be  carried  over 

to  a  separate  account,  and  the  dividends  only  to  be  paid  to  the 
person  named  in  the  will,  subject  to  an  account  of  their  appli- 
cation. 

In  Att'Oen.  v.  Sturge  (q),  a  testatrix  directed  £1000  to  be  paid 
to  the  consular  chaplain  at  Genoa  (naming  him),  for  the  support 
of  a  school.    The  chaplain  being  dead,  the  legacy  was  carried  to  a 
separate  account,  and  the  dividends  paid  to  the  consular  chaplain 
for  the  time  being,  he  rendering  periodically  to  the  judge  at 
chambers  and  to  the  Attorney-General  an  account  of  its  applica- 
tion. 
Beferenoe  to        In  two  cases  of  bcquests  for  charities  in  Scotland,  the  Court  has 
foreign  Court,  ^jir^ct^^  ^  reference  to  the  Court  of  Session  to  settle  a  scheme  for 
the  administration  of  the  fund,  and  in  the  meantime  has  retained 
it  under  its  control  (r). 
Whoautho-         The  Attorney-General,  and  not  a  disclaiming  executor,  is  the 
^^<^tio^^  person  to  whom  liberty  to  apply  to  the  Scotch  Court  should  be 
given  («). 

Where  Scheme  required. 

Scheme  Where  the  Court  takes  upon  itself  the  execution  of  the  trusts  {t) 

^fia%  a  scheme  is  usually  directed  to  be  settled. 

where  Court  A  scheme  may  be  directed  even  though  an  unlimited  discretion 

towto*"  as  to  distribution  is  left  to  the  trustees. 

■Where  **  Where  a  residue  is  to  be  applied,  the  Court  frequently  directs 

trusteee  have  ^  scheme,  cvcn  whcre  an  imlimited  discretion  as  to  distribution  is 

unlimitecl 

discretion.  left  to  a  trustee,  and  where  consequently  a  scheme  can  answer  no 
purpose  but  to  show  that  the  whole  fund  is  applied  to  the  proper 
objects"  (w). 

Discretion  not      ^®  Scheme  will  not,  in  such  a  case,  interfere  with  the  discretion 

(p)  Mayor  of  Lyont  v.  Eatt  India  Co,^  {f)  Paiee  v.  Arehbithop  of  Cant&rhury^ 

1  Moo.  P.  C.  C.  176.  14  Vee.  364  ;   Waldo  v.  Cayley,  16  Vee. 

{q)  19Beay.  697.  See,  Aho,  Aii.'Gen.  at  p.  211.     See  Baylii  v.  AtU-Oen.y  2 

Y.  Lepine,  2  Swanst.  181 ;  AU.-Gm.  y.  Atk.  240,  n. ;  DoyUy  y.  J)oyley,  7  Yes. 

JStephens,  3  M.  &  K.  347.  68,  n. ;   WeUbeloved  y.  Jones,  1  S.  &  S.  40. 

(r)  Forbet  y.  Forbes,   18  BeaY.   652 ;  (u)  Per  Grant,  M.  B.,  in  Waido  y. 

JS«AaMr,rM<tfffY.  JV-tfMT,  22Gh.D.  827.  Cayley,  16  Yes.  at  p.  211.    See  Att.^ 

(»)  Re  Frater,  Teatet  y.  Fraser,  supra,  Oen,  v.  Stepney,  10  VeB.  22. 
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of  the  trustees  (a?).  But  even  though  trustees  have  unlimited  dis- 
pretion,  they  will  be  controlled  if  they  act  improperly  (y). 

Where  there  is  no  hand  to  execute  the  trusts,  as  where  the 
trustees  are  dead  or  decline  to  act  (z),  a  scheme  must  be  directed. 

So,  where  the  gift  is  in  general  terms,  no  particular  objects  being 
specified  (a). 

And  a  scheme  is  usually  required  where  a  charitable  fund  is 
applied  cy-prh  (J),  unless  the  cp-pris  principle  is  only  made  use  of 
to  vary  a  point  of  detail  (c). 

Schemes  may  abo  be  directed  in  various  cases,  even  though  it 
may  not  be  necessary  to  administer  a  fund  cy-pris  (d) ;  as,  for 
instance,  where  there  has  been  misapplication  on  the  part  of  the 
persons  administering  the  charity  (e),  or  where  increased  income 
requires  to  be  dealt  with  (/),  or  where,  although  there  has  been 
no  misapplication,  it  is  for  any  reason  deemed  advisable  to  regulate 
the  administration  of  the  charity  (^). 

In  cases  where  a  charity  is  regulated  by  an  Act  of  Parliament 
or  charter,  the  Court  may,  under  certain  circumstances,  establish  a 
scheme.  Thus,  it  wiU  do  so  where  jurisdiction  is  expressly  given 
to  it  by  the  statute(A),  or  in  regard  to  matters  which  are  unpro- 
vided for  by  the  statute  or  charter  (*).  So,  also,  where  the  charter 
has  been  granted  subsequently  to  the  original  foundation,  and 
merely  by  way  of  machinery  for  carrying  out  the  founder's 
intentions  (A) ;  or  where  the  corporation  created  by  the  charter 
has  become  extinct  (/),  or  its  objects  impossible  to  be  carried 
out  (w). 


interfered 
with. 

Ko  hand  to 

execute 

tmsts. 

Indefinite 

gift. 

"Where  cj/'prh 

application 

neoessarj. 

Other  caaee. 


Charity  regfu- 
hited  b^  Act 
of  Faxtiament 
or  charter. 


-  {(g)  Att.'Om.  y.  GUgg^  Amb.  684 ; 
Bennett  y.  ffongwood,  Amb.  at  p.  710 ; 
Johmton  y.  Swann,  Amb.  58d,  n. ;  Jem' 
mit  y.  Verril,  ibid. 

(y)  Att.-Oen,  v.  Olegg,  tupra;  and  see 
Aii.'Gen.  y.  Sherborne  Grammar  School, 
18  Beay.  256. 

(«)  Jteeve  y.  Att.^Gen.,  3  Hare,  191; 
Att.'Gen.  y.  Gladstone,  13  Sim.  7;  £e 
Stanee'  WiU,  21  L.  T.  261 ;  ante,  p, 
32. 

(a)  Ait,' Gen.  y.  Clarke,  Amb.  422; 
and  see  ante,  p.  29^ 

(b)  Incorporated  Society  v.  PrieCy  IJ.  & 
Lat.  498  ;  Att.'Gen,  y.  Kay  or  of  London, 
3  Bro.  C.  C.  171 ;  Att.-Gen.  y.  Glyn,  12 
Sim.  84 ;  Biseoe  y.  Jaekton,  36  Ch.  D. 
460  ;  Martin  y.  Margham,  14  Sim.  230. 

(0  See  J20  Bichardson't  mil,  58  L.  T. 
N.  S.  46. 

(i)  See  Att.'Gen.  y.  8kinner$*  Co.,  Jao. 
629,  a  oase  of  regulating  an  ancient 
charity;  At t.- Gen.  y. St.  Olave't  Grammar 
Sehool,C.V.CooD.267;Att.-Gen.Y.GUu' 
gow  Coll.,  2  Coll.  665,  where  there  was 


an  inquiry  for  a  scheme  for  supplying  the 
Episcopal  Church  in  Scotland  wi&  quali- 
fied mmisters. 

(e)  Att.-Gen.  y.  Cooper^  Co.,  19  Yes. 
186. 

(/)  Att.'Gen.  y.  Barl  of  WincheUea, 

3  Bro.  C.  C.  373 ;  Att.-fien.  y.  Tonna, 
2  Ves.  Jun.   1 ;  Att.'Gen.  y.  Bar  ham, 

4  L.  J.  Ch.  128;  Att.-Gen.  y.  Solly, 

5  L.  J.  Ch.  5 ;  Att.'Gen.  y.  Caius  Coll., 
2  Keen,  160 ;  Att.'Gen.  y.  Zadyman, 
0.  P.  Coop.  180 ;  Be  Kingsbridge  School, 
4  Madd.  479;  Att.-Gen.  y.  Louth  Free 
J$chool,  14  Beay.  201..   . 

iff)  Att.-Gen.  y.  Dedham  School,  23 
Beay.  360. 

(A)  Be  Shrewtbury  Grammar  School,  1 
Mac.  &  Or.  at  p.  333. 

(f)  Ibid. 

(k)  Att.'Gen.  y.  Dedham  School,  supra; 
Att.'Gen.  y.  WyggesUm's  Hospital,  12 
Beay.  113 ;  and  see  ante,  p.  92. 

il)  Be  Conyers'  School,  10  Hare,  App.y. 

(m)  Att.-Gen.  y.  Hicks,  High.  Mortm. 
p.  336 ;  see  ante,  pp.  91,  92. 
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[chap.  YL 


Regard  to 
iriBnes  of 
donor. 


Liberal  spirit 
should  pre- 
TaiL 


In  settling  a  scheme  attention  may  properly  be  paid  to  wishes 
expressed  in  an  imattested  codicil  (o),  or  to  charitable  beqaesta 
contained  in  another  part  of  the  will  {p)^  or  to  other  gifts  for  a 
similar  purpose  (^). 

In  one  case  the  minister  of  a  meeting-houBe  and  his  successors 
were  appointed  by  the  donor  governors  of  a  charity,  and  it  was 
held  that  in  settUng  a  scheme  attention  would  be  paid  to  the 
donor's  wishes,  although,  in  consequence  of  the  minister  not  being 
a  corporation,  the  result  would  be  that  the  donor's  intention  would 
be  defeated  (r). 

In  settling  a  scheme  for  the  regulation  of  a  local  hospital,  it  was 
said  that  it  was  desirable  that  a  liberal  spirit,  and  not  a  mere  local 
view  of  questions,  should  prevail  (s). 


Alteration  of 
schemes. 


Change  of 
drcmnstanoes* 

Practice  of 
Court  of 
Chancery. 


Alteration  of 
charter. 

Duty  of 
Att.-Gen. 


Altef^atton  of  8che7ne8. 

Where  a  scheme  has  been  improperly  made,  as  where  it  makes 
an  unfair  division  among  the  objects  of  the  charity,  the  Court  will 
direct  it  to  be  altered  {t). 

And  schemes  are  constantly  altered,  and  new  schemes  estab* 
lished,  when  change  of  times  and  circumstances  requires  (u). 

The  Court  of  Chancery  was  in  the  constant  habit  of  altering 
schemes  settled  under  its  decrees.  And  this  it  would  do  whether 
the  scheme  had  been  settled  under  its  general  jurisdiction,  or  was 
made  by  the  Commissioners  of  Charitable  Uses  under  the  statuto 
43  Eliz.  c.  4,  and  confirmed  by  the  Lord  Chancellor  (a?). 

The  Court  will  even  alter  a  charter,  where  that  is  in  effect  a 
scheme  for  the  regulation  of  the  charity  (y). 

If  the  Attomey-GFeneral  is  satisfied  that  a  scheme  does  not 


(o)  AtU'Qm,  Y,  Maddmy  2  Con.  &  L. 
619. 

(p)  See  Ifa^or  of  Lyons  y.  Adv.'Oen, 
of  Bengalf  1  App.  Cas.  at  p.  114. 

(q)  Att.'Gen.  r,  Ooldamiths'  Co,,  C.  P. 
Coop.  292. 

(r)  AtU'Gm,  v.  Lee,  4  Ir.  R.  Eq.  84. 
See  also  AtL-Gen.  y.  Fower,  1  BaU  &  B. 
145. 

(*)  Be  SeJcforde'B  ChaHty,  4  L.  T.  N.  S. 
321.  As  to  the  provisions  of  a  scheme 
of  an  institution  for  the  reformation  of 
vagrants,  weeSe Bridewell  Hospital,  6  Jur. 
N.S.I  134.  And  as  to  a  scheme  for  the 
application  of  a  fund  left  for  loans  to 
young  freemen  of  a  company,  aee  Att,- 
Gen,  V.  Ironmongers*  Co,,  0.  P.  Coop. 


it)  AtL'Gen,  v.  Buller,  Jao.  407. 

(«)  Ait,'Gen.  v.  Mayor  of  London,  3 
Bro.  C.  C.  171 ;  Att.-Gen,  v.  Bishop  of 
Worcester,  9  Hare,  at  p.  366  ;  Att.-Gen, 
V.  Bovill,  1  Ph.  762;  Att.-Gen.  v.  8t. 
John* s  Hospital,  Bath,  L.  B.  1  Ch.  92; 
Manchester  School  Case,  L.  R.  2  Ch.  497. 
As  to  the  alteration  of  a  scheme  in  the 
case  of  a  foreign  charity,  see  Mayor  of 
Lyons  y.  Adv. -Gen.  of  Bengal,  1  App. 
Cafl.  91,  110. 

{x)  Att.-Gen.  v.  Bishop  of  Worcester, 
9  Hare,  at  p.  366. 

iy)  Att.-Gen.   y.   Dedham  School,   23  • 
Beav.    360;    Att.-Gen.  v.    WyggestonU 
Hospital,    12    Beav.     113.      See    anU, 
p.  92. 
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operate  beneficially  for  the  ohaiity,  it  is  his  duty  to  apply  for  an 
alteration  of  it  (a). 

A  scheme  was  amended,  on  the  application  of  the  Attorney-  Troyua<mM 
General,  by  striking  out  a  provision  relating  to  the  granting  of  leaami^n^ 
building  leases ;  the  granting  of  leases  being  left  to  be  governed  ^^^ 
by  sect.  21  of  the  Charitable  Trusts  Act,  1853  (b). 

In  one  case  a  scheme  for  the  regulation  of  an  eleemosynary  Beligions 
charity  was  altered  by  striking  out  a  provision  as  to  religious  "»«<^cti<». 
instruction  {c) ;  and  in  another  for  the  purpose  of  augmenting  the  g^^on. 
number  of  governors  {d). 

The  Court,  however,  proceeds  with  the  utmost  caution  in  direct-  Cantion  in 
ing  the  alteration  of  a  scheme ;  and  it  will  not  do  so  at  all  except  school 
upon  the  most  substantial  grounds  and  upon  the  clearest  evideilDe, 
not  only  that  the  scheme  does  not  operate  beneficially,  but  that  it 
can  by  alteration  be  made  to  do  so  consistently  with  the  object  of  • 
the  foundation.    '' Incalculable    mischief  will  ensue  to   all  the 
charities  in  the  kingdom  if  this  rule  be  not  strictly  observed,  and 
if  the  Court  ventures  in  such  cases  to  interfere,  upon  speculative 
views  as  to  the  result  of  alterations,  or  in  matters  of  discretion  or 
regulation — ^matters  on  which  the  opinion  of  each  succeeding  At- 
torney-General and  of  each  succeeding  judge  may  well  be  per- 
mitted to  differ"  (^). 

A  scheme  will  not  be  altered,  even  for  the  purpose  of  restoring  Not  nnlefls 
the  fund  to  its  original  object,  unless  it  is  clear  that  the  pi^posed  ^^^^ 
application  will  be  as  beneficial  as  the  existing  one  (/). 

And  it  seems  that  in  no  case  will  a  scheme  be  altered,  except  Nor  exoept 
upon  the  application  or   with  the    consent    of   the   Attorney-  ^^^!So^ 
General  {ff). 

An  application  by  the  existing  trustees  of  an  old  charity  for  a  Application 
supplemental  order,  authorising  them  to  propose  a  new  scheme,  the  ^jj^jj^ 
existing  scheme  giving  them  no  liberty  to  apply  to  the  Court,  was,  new  scheme 
the  Attorney-General  having  intimated  his  intention  to  file  an 
information,  refused  (A). 

(a)  Ait.'Oen,  y.  Bithap  of  Worcester,  and  see  Glasgow  Colleger,  AU.^Oen,,  1 

9  Hare,  atp.  360.  H.  L.  G.  800 ;   Att.-Gen,  v.  St,  John's 

(q  ^  Henry  SmWt  Charity,  20  Ch.  Hospital,    Bath,  L.  B.   1  Ch.   92;    Be 

D.  516.  Browne's  Hospital,  Stamford,  supra. 

{e)  AU,-Oen,  v.  St.  JohnU  Hospital,  (/)  Att.-Qen.  y.   Stewart,  L.  B.  14 

Bath,  2  Ch.  D.  654.  Eq.  17;  and  see  Glasgow  Coll.  v.  Att.- 

(d)  Be  Browne's  Hospital,  Stamford,  60  Chn.,  supra. 

L.  T.  N.  S.  288.  {a)  Att.-Gen.  v.  Stewart,  supra. 

(e)  Per  Turner,  V.-C,  inAtt.-Gen.  t.  (h)  Att.-Gen,  v.  Hall,  Set.,  4th  ed., 
Bishop  of  Worcester,  9  Hare,  atp.  361;      p.  661. 

k2 
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[chap*  VI. 


Schemes  may- 
be directed  at 
chambers. 


Juriadictian  at  Chamben. 

Under  sect.  28  (i)  of  the  Charitable  Trusts  Act,  1853,  the  juris- 
diction to  establish  and  alter  schemes  for  the  regulation  and 
management  of  charities,  of  which  the  gross  annual  income 
exceeds  ^£30,  may  be  exercised  at  chambers  {k). 


County 
Courts. 


County  Courts. 

Where  the  gross  annual  income  of  the  charity  does  not  exceed 
£50,  jurisdiction  with  regard  to  schemes  is  possessed  by  the 
County  Courts  (/).  But  no  order  for  the  approval  of  a  scheme  is 
valid  until  conjSrmed  by  the  Charity  Commissioners  {ni).  And  the 
Charity  Commissioners  may  direct  cases  within  the  jurisdiction  of 
a  County  Court  to  be  taken  before  the  Chancery  Division  in  the. 
•  first  instance  (n);  or,  if  dissatisfied  with  the  order  of  the  County 
Court,  they  may  remit  the  case  for  re-consideration,  or  transfer 
the  matter  to  the  Chancery  Division  (o).  And  provision  is  made 
for  the  publication  of  notices  of  application  for  schemes  (p). 


Schemes  by 
Charity  Com- 
missioners. 


Establishment  of  Schemes  by  Chanty  Commissioners. 

By  sect.  2  of  the  Charitable  Trusts  Act,  1860  {q),  the  Board  of 
Charity  CJommissioners  are  empowered,  upon  the  application  of  any 
person  or  persons  who,  imder  sect.  43  (r)  of  the  Charitable  Trusts 
Act,  1853,  might  apply  to  any  judge  or  Court  for  the  like  pur- 
poses, to  make  such  effectual  orders  as  might  be  made  by  a  judge 
at  chambers  or  a  Coimty  Court,  for  the  establishment  of  a  scheme 
for  the  administration  of  the  charity.  The  Board  must,  however, 
before  making  an  order,  notify  to  the  trustees  of  the  charity  their 
intention  of  exercising  their  jurisdiction  («) ;  and  where  the  gross 
income  of  the  charity  exceeds  £50  the  order  cannot  be  made  except 
upon  the  application  of  the  trustees  [t) ;  and  the  Board  are  not  bound 
to  exercise  jurisdiction  over  contentious  cases  (e^).  Provision  is 
made  for  public  notice  to  be  given  of  a  proposed  order,  and  for  the^ 
receipt  of  objections  or  suggestions  {x)j  and  for  the  publication  of 


\k)  For  fonns  of  orders,  see  Set.,  4th 
ed.,  pp.  568  et  aeq. 

{Vj  Charit.  Trusts  Act,  1863,  s.  Z2,poat: 
and  see  note  thereto;  Charit.  Trusts 
Act,  1860,  s.  ll.poeL 

(m)  Charit.  Trusts  Act,  1853,  s.  36, 
post, 

in)  Ibid,  8.  35. 

lo)  Ibid,  s.  37. 

\p)  Ibid,  8.  42. 


{q)  Fast,  With  regard  to  the  making 
of  sohemes  by  the  Board,  see  n.  (/)  to 
the  same  section. 

(r)  Pott, 

{8)  Charit.   Trusts  Act,  1860,  s.   3, 
post, 
.  U)  Ibid.  s.  4. 

\u)  Ibid,  8.  6,  and  note  thereto ;  B* 
Bumhatn  Natumal  Schoolt,  L.  B.  17  Eq. 
241. 

{x)  Ibid.  8.  6. 
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definitive  orders  {y).  And  the  Attorney-General,  or  any  person 
authorised  by  him,  or  by  the  Board,  may,  within  three  months 
after  th^  publication  of  the  definitive  order,  appeal  by  petition  to 
the  Chancery  Division  (s) ;  and  the  Attorney-General,  or  any 
person  authorised  by  him,  or  by  the  Board,  may  appear  as 
respondent  to  the  petition  {a). 

The  jurisdiction  of  the  Board  is  exercisable  with  reference  to  CorporationB. 
corporations  who,  either  solely  or  jointly  with  other  persons,  are 
the  recipients  of  the  benefits  of  a  charity  (6). 

By  the  Charitable  Trusts  Act,  1853  (c),  powers  are  also  given  to  Sohemes 
the  Charity  Commissioners  to  frame  provisional  schemes  for  the  ^]^^  ^f 
appropriation  of  charitable  property  to  varied  trusts,  when  the  Parliament, 
authority  of  Parliament  is  required  to  cariy  them  into  effect. 

The  mode  of  procedure  for  framing  such  schemes  is  provided  by 
sects.  66  to  60  of  the  Act  {d). 

The  powers  conferred  by  these  sections  have  fallen  into  disuse, 
owing  to  the  difficulty  which  was  experienced  in  obtaining  the 
approval  of  Parliament  to  a  scheme  {e). 

Having  regard  to  the  large  powers  of  application  cy-prks  now 
possessed  by  the  Court  and  the  Board,  the  necessity  for  Parlia- 
mentary authority  seldom  arises  (/), 

The  Board  are  also  empowered  to  establish  schemes  for  letting  Schemes  for 
charity  property  {g) .  ^®**^fi^- 

Long  unauthorised  cy-prea  application  is  no   objection  to  a  Long  iman- 
soheme   of  the  Charity   Commissioners    authorising  a  different  ^?^^ppii, 
application  (A).  cation. 

The  authority  of  the  Charity  Commissioners  extends  to  charities  Extent  of 
founded  and  endowed  in  England  and  Wales,  although  the  re-  J"^^i«diction. 
venues  are  applied  abroad  (t).    And  it  seems  that  their  authority 
also  extends  to  charities  which  are  founded  and  endowed  abroad, 
if  their  revenues  are  applied  in  England  or  Wales  (y). 

The  jurisdiction  of  the  Charity  Commissioners  extends  {k)  to  all 

(y)  GharitTrnstsAct,  1860,8.  7.    See  {e)  See  Introduction  to  Part  III.  of 

Be  Hackney  ChaHHes,  34  L.  J.  Gh.  169.  this  Book,  post. 

(2)  Ibid.  8.  8,  and  CSharit.  Troats  Act,  (/)  The  only  case  in  which  it  woold 

1869,  8.  10,  poit.    Bat  a  scheme  settled  be  likely  to  arise  would  be  when  the 

by  the  CSharity  Ck>mmi8sioner8  will  not  proposea  scheme  would  oontrayene  some 

be  interfered  with  on  appeal  unless  they  existing  statute. 

have  exceeded  theirpowers :  £e  Campden  {p)  Charit.  Trusts  Amend.  Act,  1855, 

Charities^  18  Ch.  I).  310 ;  and  see  Re  s.  39,  post. 

Sekeford^s  Charity,  6  L.  T.  K.  8.488;  (A)  Be  Campden  CharitieSy  18  Gh.  D. 

andante,  p.  101.  310. 


(a)  Gharit.  Trusts  Act,  1860,  s.  d,post.  (i)  Be  Dunoon,  L.  B.  2  Gh.  356. 

[*)  Ibid.  s.  10.  0)  Ibid. 

\e)  Sect.  54,  and  note  thereto,  post,  {k)  Gharit.  Trusts  Act,  1853,  s.  66 ; 


(*)  Ibid.  s.  10.  "  0)  Ibid. 

ie)  Sect.  54,  and  note  thereto,  !?<»<.  ft)  Gharit. ,   ,  _.     ., 

{d)  Post.  and  Gharit.  Trusts  Amend.  Act,  1855, 


B.  48,  post. 
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endowed  institutions  within  the  interpretation  of  the  Statute  of 
Elizabeth  (/),  with  some  important  exceptions  (m). 

The  Charity  Commissioners  have  the  same  power  as  a  judge  at 
chambers  (w)  to  alter  a  scheme,  whether  made  by  themselves  or 
by  the  Court,  and  to  substitute  a  new  scheme  therefor  (o). 

Under  the  Endowed  Schools  Acts,  1869,  1873,  and  1874  (/;), 
the  Charity  Commissioners  (q)  have  temporary  powers  to  make 
schemes  for  educational  endowments  (r),  with  certain  exceptions,  in 
such  a  way  as  to  make  them  as  conducive  as  possible  to  the 
advancement  of  the  education  of  boys  and  girls  («).  They  have 
also  powers  of  apportionment  in  cases  where  part  of  the  endow- 
ment is  an  educational  endowment  within  the  meaning  of  the  Act, 
and  part  is  applicable  to  other  charitable  uses  (t).  And  provision 
may  be  made  for  the  alteration  of  schemes  so  settled  (u). 

They  have  also  under  these  Acts,  extensive  powers  of  applying 
certain  non-educational  charities  to  educational  purposes  (x). 

The  procedure  provided  for  making  schemes  is  contained  in 
sects.  31  to  61  of  the  Endowed  Schools  Act,  1869,  and  a  power  of 
appeal  to  the  Queen  in  Council  with  regard  to  a  proposed  scheme 
is  given  in  certain  cases  {t/). 

The  powers  -conferred  by  the  Endowed  Schools  Acts  are  now 
being  annually  continued  by  the  Expiring  Laws  Continuance 
Acts  (s). 

During  the  continuance  of  these  powers  the  Court  cannot  make 
a  scheme  with  regard  to  an  endowed  school  or  educational  endow- 
ment without  the  consent  of  the  Committee  of  Council  on  Educa- 
tion (a). 

Under  these  Acts  the  Charity  Commissioners  have  power  to 
inquire  into  the  endowment  of  exhibitions  at  a  college  of  a  imiver- 
sity  whenever  they  are  restricted  to  a  particular  school  or  a 
particular  district  (6). 

(t)  End.  Schools  Act,  1869,  s.  9, 
post.  An  outline  of  the  provisions  with 
regard  to  such  sohemes  will  be  found 
poBtf  pp.  170,  171. 

(0  nid.  s.  24. 

{u)  Ibid.  s.  28  ;  and  End.  Schools  Act, 
1873,  s.  10,  pott. 

{x)  End.  Schools  Act,  1869,  s.  30, 
pott. 

(y)  IHd,  8.  39;  End.  Schools  Act, 
1873,  8.  14,  post. 


(/)  See  now  sect.  13,  sub-s.  (2)  of  the 
Mortmain  and  Chant.  Uses  Act,  1888, 
post, 

{m)  See  sect.  62  of  the  Ghaiit.  Trusts 
Act,  1853,  and  notes  thereto;  sect.  49 
of  the  Charit.  Trusts  Amend.  Act,  1855 ; 
and  sect.  15  of  the  Charit.  Trusts  Act, 
1869,  post. 

(n)  Ante,  p.  132. 

(o)  See  Charit.  Trusts  Act,  1860,  s.  2, 
post. 

(p)  Post. 

(q)  End.  Schools  Act,  1874,  s.  1, 
post, 

(r)  See  End.  Schools  Act,  1869,  s.  6, 
and  notes  thereto,  post. 


(z)  See  note    {e)   to  soot.   6    of   the 
End.  Schools  Act,  1874,  post, 
(a)  End.    Schools    Act,    1874,   s.   6, 

P09t. 

{h)  Us  Meyrieke  lUnd,  L.  B.  7  Ch. 
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A  scheme  under  the  Endowed  Schools  Acts  usually  proyides  Alteration, 
that  any  alteration  in  it  may  be  made  by  the  Charity  Commis- 
sioners under  their  ordinary  jurisdiction.      Alterations   in  such 
schemes  are  consequently  generally  made  under  the  powers  of  the 
Charitable  Trusts  Acts  (d). 

The  Charity  CommiBsioners  have  also  received  extensive  powers  City  of 
for  a  limited  period  to  enable  them  to  deal  with  and  make  schemes  pm^^ihial 
for  the  application   and  management  of  the  property    of    the  charitwe. 
parochial  charities  of  the  City  of  London  {e). 

They  are  also  empowered  in  certain  cases  to  make  schemes  with  Dissol^ 
regard  to  the  application  of  the  property  of  municipal  corporations  ooiporations. 
dissolved  under  the  Municipal  Corporations  Act,  1883  (/). 

By  the  Allotments  Extension  Act,  1882  (<7),  it  is  provided  that  AllotmentB, 
in  a  scheme  relating  to  any  charity,  part  of  the  endowment  of 
which  consists  of  land  other  than  buildings,  a  provision  must  be 
inserted  authorising  the  trustees  to  set  aside  portions  of  the  land 
for  allotments. 

Under  the  Commons  Act,  1876  (A),  the  Charity  Commissioners  Fuel  allot- 
have  power,  upon  the  application  of  the  trustees  of  a  fuel  allot- 
ment, to  authorise  the  use  of  such  allotment  as  a  recreation  ground 
and  field  garden,  or  for  either  of  such  purposes,  and  to  establish  a 
scheme  for  its  administration  accordingly. 

They  have  also  power  to  make  schemes  with  regard  to  prison  Prison 
chanties  (i). 

600 ;  and  see  End.  Sobools  Act,  1869,  that  Act,  pott. 

S8.  4,  5,  as  amended  by  End.  Schools  (/)  Municipal  Corporations  Act,  1883, 

Act,  1874,  s.  1.  post. 

(d)  See  sect.  28  of  the  End.  Schools  (^)  Sect.  14,  post. 

Act,  IS69,  post.  (h)  Sect.  19,  post. 

(r)  City  of  London  Parochial  Charities  (t)  Prison  Charities  Act,    1882,  post. 

Act,   1883,  post.    With  regard  to  the  and  see  n.  (a)  to  sect.  2. 
duzation  of  these  powers,  see  sect.  4  of 
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By  whatever  authority  a  charitable  trust  is  carried  into  execu- 
tion, whether  by  the  Crown,  the  Court,  or  the  Charity  Commis- 
sioners, the  primary  rule  is  that  the  intention  of  the  donor  must 
be  observed. 

Where  the  object  of  the  testator's  bounty  is  clearly  defined  and 
his  charitable  purpose  is  capable  of  being  carried  into  eflEect,  and  is 
not  contrary  to  law,  his  directions  must  be  strictly  followed.  In 
such  a  case  there  is  no  power  to  apply  the  gift  to  any  other  purpose 
than  that  which  he  has  marked  out.  The  mere  fact  that  the  gift 
might  be  more  usefully  applied  in  some  other  way  is  no  ground 
for  departing  from  the  intention  of  the  donor  {j). 

Accordingly,  where  the  trust  was  to  erect  and  endow  almshouses 
the  Court  refused  to  sanction  the  building  of  a  hospital  (A-). 

"  It  is  not  its  (the  Court's)  duty  to  direct  charity  property  to  be 
employed  in  such  maimer  as  it  thinks  will  be  the  most  beneficial 
for  public  purposes,  but  to  carry  into  effect  the  intentions  expressed 
by  the  founders,  so  far  as  those  intentions  are  not  inconsistent  with 
any  existing  law.  The  authorities  show  this  very  distinctly — ^that 
the  Court  cannot  vary  and  modify  existing  charity  trusts  so  as  to 
meet  its  own  views  with  regard  to  what  it  may  think  most  bene^ 
fioial  and  for  the  general  advantage  of  the  public  .  .  .  but  this  Court 
will  see  that  the  trusts  are  properly  administered,  and  that  the  direc- 
tions and  intentions  of  the  founder  are  duly  carried  into  effect"  (/). 

In  Re  St.  Pancras  BuiHal  Gh^ound  (w),  a  piece  of  land  was  vested 
in  the  vicar  and  churchwardens  and  their  successors  as  trustees  for 
the  purpose  of  a  burial  ground  for  the  use  of  the  parish ;  the  burial 
fees  were  to  be  fixed  by  the  church  trustees  and  paid  to  the  church- 
wardens, and  when  they  amounted  to  a  certain  sum  were  to  be 
paid  to  the  church  trustees.  The  burial  ground  having  been 
closed  under  an  Order  in  Council,  made  in  pursuance  of  15  &  16 
Vict.  c.  85,  s.  2,  under  which  power  is  given  to  direct  that  burials 
"  shall  be  discontinued  wholly  or  subject  to  any  exceptions  or 
qualifications  mentioned  in  such  Order,  and  so  from  time  to  time 

{Jc)  Fhilpoti  V.  St,  QeorgeU  Eoapital, 
aupra.  See  also  Clephane  y.  Lord  liwott 
of  Edinburgh,  L.  B.  1  H.L.  So.  at  p.  421. 

(/)  AtL'Gen,  y.  Boueherett^  26  Beav. 


(J)  Att.'Oen,  V.  EouHbee,  2  Ves.  Jun. 
at  p.  388;  AtL-Gen.  ▼.  Whiteley,  11 
Ves.  241  ;  Fhilpoti  v.  St.  George's  Hot- 
piial,  27  Beav.  107,  111,  112;  Ati.- 
Gen.  V.  Sherborne  Grammar  School,  18 
Beay.  256,  280. 


atpp.jlS,  119^ 


L.  R.  3  Eq.  173. 
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as  oiieamstanoes  may  require,"  it  was  held  that  the  trusts  had  not 
neoessarily  come  to  an  end,  and  a  scheme  was  refused. 

The  same  principle  applies  where  there  has  been  an  increase  in  Increaae  of 
the  revenues  of  the  charity.   In  this  case,  also,  so  long  as  the  objects  '®^^^®- 
of  the  original  trust  can  properly  be  carried  into  effect,  and  the 
increased  income  is  required  by  them,  it  cannot  be  applied  for  any 
other  purpose.      There  can  be  no  cy-pris  application  tmtil  the 
objects  of  the  original  trust  are  exhausted  (n). 

Primd  facie  surplus  income  arising  by  reason  of  an  increase  in  Pnmd  facie 
the  value  of  the  charity  property  is  apportioned  pro  raid  among  fj^^^^^t- 
the  objects  of  the  donor's  bounty  (o).  ing  objectB. 

In  one  case  a  testator  directed  the  income  of  certain  property  to  A^rentioe- 
be  applied  in  apprenticing  poor  children  of  certain  places,  not  more  ^^^^ 
than  £10  to  be  allowed  for  each  child.  There  not  being  a  sufficient 
number  of  objects  to  exhaust  the  income  if  the  apprentice  fees  were 
not  to  exceed  £10  each,  and  it  being  moreover  impossible  to  pro- 
core  proper  situations  at  so  low  a  rate,  the  Court  increased  the 
allowance  for  the  apprentice  fees,  on  the  ground  that  the  testator 
had  intended  the  whole  of  the  provision  for  the  charities  he  had 
pointed  out,  and  imagined  that  there  would  be  objects  enough  to 
exhaust  it  at  the  rate  of  £10  for  each  apprentice  fee  (/>). 

Where  the  donees  in  trust  are  themselves  among  the  objects  Donees  in 
intended  to  be  benefited,  as  being  entitled,  not  to  enjoy  the  whole  ^h^tv!*" 
surplus  beneficially,  but  to  receive  a  specified  sum  out  of  the  charity 
revenue,  they  will,  of  course,  themselves  partake  in  any  pro  raid 
division  of  surplus  income  (q). 

Where  a  specific  part  of  the  income  is  given  to  one  charity  and  Specified  som 
the  balance  to  another,  primd  facie  any  increase  belongs  to  the  J^a^i^^ 

latter  (r).  to  another. 

It  is  a  question  of  construction  upon  which  of  these  two  prin-  Question  of 
eiples  surplus  income  is  to  be  applied  (s). 


oonstmotion. 


(n)  Att.'Gm.  v.  Coop^s'  Co.,  19  Vee.  (p)   AtL-Qen,  ▼.  MinshuU,  4  Ves.  11. 

at  pp.  189,  190 ;  Att.-Oen.  y.  L<we,  23  See  also  Att.-Oen,  v.  Bishop  of  Llandaff^ 

Beav.  at  p.   506;   R6  Falatino   Estate  10  L.  J.  Gh.  361,  where  the  Craven 

Charity t  39  Ch.  D.  54.  scholarships  were  increased;  Att.-Gen. 

(o)  Thetfotd  School  Case,  8  Ck>.  Bep.  t.   £arl  of  Devon,   15  Sim.    193 ;    and 

130 ;  Att.'Oen.  v.  Towneend,  Dnke,  34 ;  Ex  parte  Jortin,  7  Ves.  340,  where  the 

Att,'Gen,  y.  Johnson,  Amb.  190;  Att.-  salaries  of  schoolmasters  were  increased. 

Gen.   y.   Sparks,    Und.    201 ;    Ex  parte  (q)  Att.^Gen.  y.  Skinners'  Co.,  2  Russ. 

Jortm,  7  Yes.  340 ;  Att.-Gen,  y.  Barham,  407 ;  Att.-Gen.  y.  Drapers^  Co.,  4  Beav. 

4  L.  J.  Gh.  128;    Att.-Gen.  y.  Caius  67;  Att.-Gen.  y.  Caitts  Coll.,  2  Keen, 

CoU.,  2  Keen,  150;  Att.-Gen.  t.  Skin-  150;    and  see  Att.-Gen.  y.  Dean  and 

nere  Co.,  2  Boss.  407 ;  Att.-Gen.  y.  Dean  Canons  of  Windsor,  8  H.  L.  G.  at  p.  406. 

and  Canons  of  Windsor,  8  H.  L.  G.  at  p.  (r)  Att.-Gen.  y.  Solly,  5  L.  J.  Gh.  5. 

452;  Att.-Gen.  y.  Jesus  CoU.,  Oxford,  Gf.  Att.-Gen.  y.  Smythies,  2  R.  &  If. 

29  Beay.  163;  Att.-Gen.  y.  Marchant,  717;  and  other  oases  cited  ante,  pp.  50, 

L.  R.  3  Eq.  424.    As  to  the  disposal  of  51. 

mirplns  income  when  it  does  not  go  to  (s)  Mayor,  ^.  of  Southmolton  y.  Att," 

eharity,  see  ante,  pp.  46  et  seq.  Gen.,  5  H.  L.  G.  1. 
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In  Att'Oen.  v.  Mayor  of  Bristol  (t)^  a  corporation  covenanted  to 
pay  annual  sums,  out  of  property  vested  in  it  for  certain  charitable 
purposes,  to  certain  charities  in  rotation.  There  was  no  express 
gift  of  the  surplus,  but  the  corporation  was  itself  one  of  the  chari- 
ties. It  was  held  that  the  other  charities  were  not  entitled  to  call 
for  a  distribution  of  the  increased  rents. 

On  the  same  principle,  it  has  been  held,  in  a  case  where  a 
charitable  corporation  consisted  of  the  master  and  poor,  and  certain 
specified  payments  were  directed  to  be  made  to  the  poor,  that  the 
master  was  entitled  to  the  whole  surplus  beneficially  (u). 

As  a  rule,  however,  a  master  or  other  officer  of  a  charity  is  not 
allowed  to  receive  more  of  the  revenues  than  is  a  proper  remunera- 
tion for  his  services. 

In  Att-Oen.  v.  Master  of  Brentwood  School  {x)y  where  the  en- 
dowment of  a  grammar  school  was  vested  in  the  master  and  wardens 
as  a  corporation,  it  was  held  that  the  master  was  not  entitled  to  the 
surplus  income.  "  It  is,"  said  Leach,  M.  R.  (y),  "  the  settled  prin- 
ciple of  this  Court  in  the  administration  of  charity  property,  given 
not  for  purposes  of  individual  benefit  but  for  the  performance  of 
duties,  that,  if  the- revenues  happen  to  increase  so  as  to  exceed  a 
reasonable  compensation  for  the  duties,  the  surplus  must  be  applied 
to  other  charitable  purposes." 

The  rule  with  regard  to  division  of  surplus  income  among  the 
objects  of  the  charity  is,  of  course,  not  followed  where  there  is  an 
express  provision  that  surplus  income  shall  not  go  to  the  specified 
objects  (is). 

One  object  of  the  testator^s  bounty  should  not  piHnid  facie  be 
selected  to  receive  the  increased  benefit  to  the  exclusion  of  the 
other  objects. 

Where  the  charity  consisted  of  a  school  and  almshouse,  and  the 
income  had  increased.  Lord  Eldon  said, "  It  is  impossible  not  to 
admit  that  some  increase  of  salary  is  necessary  now  beyond  the 
sum  of  40/.,  which  was  considered  necessary  in  1708 ;  but,  having 
due  regard  to  that,  the  Court  and  the  trustees  must  recollect  that 
they  have  not  the  power  to  augment  the  benefits  of  one  part  of  the 
institution  without  similar  attention  to  the  other  objects.  The  con- 
sequence is,  that  if  there  is  to  be  an  increase  for  the  one,  there 
must  be  a  contemporaneous  increase  for  the  other  "  (a). 


(t)  2  J.  &  W.  294. 

\u)  Att'Oen.  y.  Smythies,  2  B.  &  M. 
717.   See  also  ante,  p.  51. 

(x)  I  My.  &  K.  376;  S.  C.  nom. 
Att'Gen.  v.  Tufnellf  12  Beav.  35.  See 
also  JEx  parte  JBerkhampetead  Free  Sehooly 
2  V.  &  B.  134,  144 ;  Att.-Geit.  v.  Gtwe- 


nors  of  Atherstone  School,  3  My.  &  K.  at 
p.  565. 

(y)  At  p.  394. 

\z)  Att.'Oen,  v.   LiddeU,   19  W.   B. 


297. 

(a)  Att. 
at  p.  189. 


Geti,  V.  Coopert!'  Cb.,  19  Ves. 
This,  however,  only  applies 
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The  dootrine  of  cy-p)^  is  not  applicable  in  cases  where  there  is  Tpmnonurj 
a  temporary  surplus  revenue,  as  where  the  expenditure  is  of  a  "^^^* 
fluctuating  character  and  the  surplus  of  one  year  may  consequently 
be  required  to  meet  the  expenses  of  another. 

Thus  with  regard  to  cases  where  the  charity  income  is  applicable 
to  repairs,  BomiUy,  M.  E.,  said  (6), "  It  is  to  be  observed  that  thoy 
(repairs)  are  of  a  very  uncertain  character ;  one  year  they  may  be 
very  large  and  another  very  small,  and  I  should  not  consider  the 
doctrine  of  cy-pris  applicable  in  every  case  of  a  surplus." 

Qifts  for  purposes  not  charitable  within  the  meaning  of  the  Piir^waos  uot 
statute  of  Elizabeth  (r),  which  fail,  whether  by  reason  of  their  <**«*»««• 
being  given  upon  trusts  which  infringe  the  rule  against  perpetuities, 
or  because  they  are  too  indefinite  to  be  carried  into  effect,  or  for 
any  other  reason,  cannot  be  applied  cy-pria  {d), 

Cy^pria  Doctrine^  when  applicable. 

We  have  seen  that  there  is  a  general  rule  that  whenever  a  Qonoml 
testator  manifests  a  general  intention  to  devote  a  fund  to  charity,  i^nUon^ut 
that  intention  is  carried  into  effect,  although  no  definite  purposes  particular 
are  named,  or  although  the  objects  which  are  named  are  incapable  ^^^Sfl^.^^ 
of  being  effected  {e). 

In  these  oases  the  general  intention  of  the  donor  to  devote  to  General 
charity  is  carried  into  effect,  but  the  particular  mode  of  application  effeotod'^ 
is  supplied  for  him.    The  principle  upon  which  this  is  done  is  the  ^'P^*** 
doctrine  of  cy^prh.    The  term  is  not,  perhaps,  quite  applicable  to 
oases  where  no  particular  objects  are  named  by  the  donor,  but  it  is 
commonly  extended  to  include  them  (./),  and  that  extension  is 
convenient. 

But  there  is  jurisdiction,  not  only  to  settle  initially  the  obj'ects  Bo-modolling 
to  which  a  charitable  gift  is  to  be  applied,  but  also  from  time  to  ^rfty^ 
time  to  vary  and  re-model  the  application  of  the  funds  of  a  charity 
as  ciroumstances  require.    To  these  cases,  also,  the  doctrine  of  cy- 
pris  is  applied. 

The  cases  in  which,  where  a  charity  is  being  established  for  the  Initial 
first  time,  the  Court  is  oaUed  upon  to  supply  the  particular  objects  3*Jh^^™^^ 

where  the  oziginal  objects  are  proper  to  (d)  He  ClarkU  TnaU.  I  Oh.  D.  407.; 

be  benefited.     Where  this  is  not  so,  the  Came  t.  Leng^  2  Do  G.  F.  k  J.  7o  ; 

proportions  may  be  varied,  or  the  whole  Thomeon  v.  Shaketpeaff  1  De  G.  F.  8c  J, 

or  any  part  applied  ey-prh,  see  Att,'  399 ;   AtL-Qen.  v.  Saberdathen*  Co,,  1 

Gen,  Y.  Mare&mt,  L.  B.  3  Eq.  424 ;  My.  k  K.  420. 


ly.  a 

poet,  p.  142.  (e)  Ante^  pp.  29  et  eeq. 

(h)  AU.'Oen.  y.  Love,  23'  Beav.  at  p.  {/)  See  per  Lord  Eldon,  in  Moggridgo 

507.  V.  Thaekmil,  7  Ves.  at  p.  69 ;  Cary  v. 


(h)  AU.'Oen.  y.  Love,  23'  Beav.  at  p. 
07. 

{e]  See  ante,  pp.  17,  36;  and  see 
lortm.  and  Chant.  Uses  Act,  1888, 
8.  13,  snb-B.  (2),  poet.  stated  ante,  p.  80. 


{e]  See  ante,   pp.  17,  36;     and   see      ^^^<,  7  Ves.  490.    See  also  the  observa- 
Kortm.  and  Cbarit.  Uses  Act,   1888,      tions  of  Lord  Eldon  in  Mille  v.  Farmer, 
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of  the  testator's  bounty,  are  the  cases  already  referred  to,  in  which, 
a  general  charitable  intention  being  shown,  a  gift  to  charity  is 
supported,  where,  if  it  were  not  charitable,  it  would  fail. 

It  is  convenient,  however,  to  enimierate  them  here. 

It  is  by  means  of  the  cy-prka  principle  that  charitable  gifts 
expressed  in  general  and  indefinite  terms  are  applied  to  particular 
objects  (A).  So  also,  where,  although  a  general  charitable  intention 
is  shown,  the  mode  by  which  the  objects  were  intended  to  be 
ascertained  fails.  This  case  arises  where  the  specific  charitable 
purposes  are  left  to  be  afterwards  named,  either  by  the  donor  him- 
self (t),  or  by  some  other  person  (A:),  and  they  are  not  named; 
or  where  the  gift  is  to  charitable  and  non-charitable  objects,  in 
proportions  to  be  named  by  other  persons,  and  no  apportionment  is 
made  (/). 

The  application  of  the  principle  is  also  required  where  the  par- 
ticular object  named  cannot  be  carried  out  (m),  or  where  the  insti- 
tution to  which  a  bequest  is  given  has  ceased  to  exist  (n),  or  never 
existed,  or  cannot  be  found  (o),  or  where  there  are  several  institu- 
tions answering  the  description  given  by  the  testator  (p),  or  where 
the  names  of  the  charities  to  be  benefited  are  left  blank  {q). 

Similarly,  where  there  is  an  immediate  charitable  gift,  but  the 
application  is  postponed,  and  the  purpose  named  never  arises,  or 
when  it  does,  the  fund  is  larger  than  is  required  to  satisfy  it. 

"  If  the  fund  should,  either  originally,  or  in  process  of  time,  be  or 
become  greater  in  amount  than  is  necessary  for  [the  purpose  named], 
or  if  strict  compliance  with  the  wishes  and  directions  of  the  author 
of  the  trust  should  turn  out  to  be  impracticable,  this  Court  has  power 
to  apply  the  surplus  or  the  whole  (as  the  case  may  be)  to  such  other 
purposes  as  it  may  deem  proper,  upon  what  is  called  the  cy-prh 
principle  "(r). 

(h)  AtU'Gen,  v.  Clarke,  Amb.  422; 
AtL'Getu  V.  SyderfiHt  7  Ves.  43,  n. ;  and 
see  ante^  -pp.  29,  30  teq, 

(i)  Mills  V.  FarmeTf  I  Mer.  66  ;  and 
oases  cited  ante,  p.  30,  n.  (/). 

(k)  See  cases  cited  ante,  p.  31  notes  {j), 
(k)   (I),  (m),  and  («). 

(/)  See  cases  cited  ante,  p.  32,  n.  {q). 

(m)  Alt. 'Gen.  v.  Off  lander,  3  Bro.  C. 
C.  166 ;  Incorporated  Society  v.  Price,  1 
J.  &  Lat.  498 ;  Att.-Gen.  v.  Mickt, 
Highm.  Mortm.  p.  336 ;  Att.-Gen,  v. 
Glyn,  12  Sim.  84;  Att.-Gen,  v.  Iron- 
monffera*  Co,,  2  My.  &  K.  676;  Att,» 
Gen,  V.  Dattgara,  12  W.  B.  363;  S.  C, 
33  Beav.  621 ;  Bunting  v.  Marriott,  19 
Bear.  163  ;  Att.-Gen,  v.  Bunce,  L.  B.  6 
Eq.  663 ;  Att.-Gen.  ▼.  Stewart,  L.  B.  14 
£q.  17 ;  Att.'Gen.  y.  Hankey,  L.  B.  16 
£q.  140,  n. ;  Re  Priaon  Charities,  ibid. 


129 ;  Biscoe  v.  Jackson,  36  Ch.  !D.  460 ; 
and  see  ants,  pp.  32  seq. 

(n)  Hayter  v.  Treyo,  6  Buss.  113; 
Coldwell  v.  Holme,  2  Sm.  &  O.  31  ;  Simon 
y.  Barber,  6  Buss.  112;  Zoscombe  v. 
Wintringham,  13  Beav.  87;  Marsh  v. 
Att.-Gen.,  2  J.  &  H.  61.  But  not  where 
there  is  merely  an  intention  to  benefit  a 
particular  institution,  see  ante,  pp.  40, 
41. 

(o)  Re  Clergy  Society,  2  K.  &  J.  616 ; 
Thorley  v.  Byrne,  3  Hare,  196,  n. ;  Re 
Maguire,  L.  B.  9  Eq.  632;  Daly  y. 
Att.-Gen.,  11  Ir.  Ch.  B.  41. 

(p)  Bennett  v.  Hayter,  2  Beay.  81  ; 
Simon  y.  Barber,  6  Buss.  112 ;  ReAlehin^s 
Trusts,  L.  B.  14  Eq.  230. 

(q)  JPiesehel  y.  Paris,  2  S.  &  S.  384. 

(r)  Per  Lord  Selbome  in  Chamberlayne 
y.  Brockett,  L.  B.  8  Ch.  at  p.  211. 
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There  oaa  be  no  ey-pi-is  applioation  where  the  gift  to  oharitj  is  Gonditloiial 
oonditional,  and  the  condition  is  not  satisfied;  for  unless   the  ^^' 
condition  is  fulfilled,  the  gift  cannot  take  effect  («). 

The  principle  is  siinilarly  emplojed  where  there  is  a  general  Snrpliu 
charitable  intention,  and  the  fund  is  larger  than  is  required  for  the  ^^°^®* 
objects  named,  or  the  whole  income  is  not  disposed  of  {t). 

Under  the  same  head  fall  also  cases  where  application  cy-prks  is  Tnutees 
rendered  necessary  by  reason  of  the  trustees  named  declining  to  d*«5^«™™fir- 
accept  the  trusts,  as  where  property  is  given  to  a  college  of  a 
university  for  purposes  connected  with  the  college,  and  the  college 
refuses  to  accept  it  (u). 

So,  also,  where  the  testator  appointed  as  trustee  the  holder  of  an 
office  which  was  abolished  before  his  death  (or). 

In  AtL'Oen.  v.  Mayor  of  London  (y),  a  new  application  of  the  Country  in 
charity  was  rendered  necessary,  by  reason  of  the  country  in  which  Idmini«terea 
the  charity  had  previously  been  administered  having  become  an  |)eoonunK 

.,,,.,  independent, 

independent  state. 

Where  the  legacy  is  for  a  charitable  object  in  a  foreign  country.  Foreign 

which  fails,  it  does  not  appear  that  it  will  be  applied  cy-pris  in  this  ^^iJ^^* 

country  (s) .  pris  in 

A  charitable  bequest  which  is  void,  because  contrary  to  the  law,  j^f,  ^^ 
will  in  many  cases  be  applied  cy-pris  (a).  This  was  formerly  the 
case  with  a  gift  for  superstitious  uses  {b).  Another  instance  is 
where  accumulation  is  directed  beyond  the  period  allowed  by 
law  {c).  So,  also,  where  there  was  a  bequest  to  supply  the  inmates 
af  a  workhouse  with  porter  (d). 

In  the  case  of  Boman  Catholic  charities,  provision  is,  by  the  Boman 

Charities  Act 

{$)  Ibid, ;  and  of.  Ntw  y.  Bonaker^  (a)  Moggridge  y.  ThaekweU,  7  Vea.  at 

L.  R.  4  Eq.  655  ;  and  see  ante,  p.  54.  p.  76;  8inuY,Quinlan,  16  Ir.  Gh.  B.  191. 

Jf)  Anon.,  dted  2  J.  &  W.  at  p.  320 ;  {b)  Da  Costa  ▼.  De  Pm,  Amb.  228  ; 

[  aee  Hketford  School  Cote,  8  do.  130;  Att.-Gen,  y.  Quite,   2  Vem.   266;   Be 

Att.'Oen.  y.  Minahull,  4  Vea.  11 ;  Att.^  Oarcin  y.  Lawaon,  4  Yes.  433,  n. ;   Gary 

Oen  y.  Waneag,  16  Vea.  231 ;  Att.-Gen.  y.  Abbot,  7  Vea.  490;  De  Themminet  y. 

y.  Earl  of  Wtneheltea,  3  Bro.  O.  O.  374 ;  De  £onneval,  6  Ruas.  288 ;  Att.-Gen,  y. 

Att.'Oen.  y.  Holland,  2  Y.  &  C.  Ex.  Todd,  1  Keen,  803.    Under  the  present 

683 ;  Alt, "Gen.  y.  BoviU,  1  Ph.  at  p.  law,  where  the  purposes  of  a  gift  are 

768;  Re  A»hU»Ce  Charity,  ^ZTBwY,  lib,  charitable,    it   can   neyer   be   yoid   as 

(u)  Alt, 'Gen,  y.  Andrew,  3  Ves.  Jun.  snperstitioas,  and  therefore  the  neoes- 

633;  Reeve  y,  Att,'Gen.,  3  Hare,  191;  sily  for   such   eg-prh   application  can 

l>enger  y.  Dnsee,  Taml.  32.    Where  the  scarcely  arise  except  under  the  Roman 

obJMsts  named  are  still  capable  of  being  Cathohc  Charities  Act,  1860,  see  ante, 

carried   out,   although   the  trusts   are  p.  24.     As  to  bequests,  which  would 

disclaimed,  the  execution  by  the  Court  now  be  held  to  be  superstitious,  not 

does  not,  of  course,  involye  an  applica«  being  charitable,  see  JVeet  y.  Shuttte" 

tion  of  ike  eg-prh  principle.  worth,  2  My.  &  K.  684 ;  Seath  y.  Chap' 

(jp)  Att.'Gen.  y.  Stephens,  3  My.  &  K.  man,  2  Dr.  417;   Re  Rlundelfs  Trusts, 

347.  30  Beay.  360. 


')  3  Bro.  O.  C.  170.  (e)  Martin  y.  Margham,  14  Sim.  280. 

[s)  New  y.  B<mdker,  L.  B.  4  Eq.  655.  (<0  Att.-Gen.  y.  Vint,  3  De  G.  &  Sm. 

704. 


^ 
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Eoman  Catholic  Charities  Act,  1860  (^),  expressly  made  for  the 
application  ct/^pi^is,  under  certain  ciroomstances,  of  gifts  to  super- 
stitious uses. 

But  a  gift  which  is  rendered  void  by  the  Mortmain  and  Charitable 
Uses  Act,  1888  (/),  cannot  be  applied  cy-pris  {g). 

The  doctrine  of  cy-pi^h  is  required  to  be  applied  in  the  case  of 
ah  existing  charity,  where  the  objects  for  which  the  charity  was 
established  have  ceased  to  exist,  or  have  become  impossible  to  bo 
carried  out  (A) ;  or  where  lapse  of  time  and  change  of  circumstances 
have  rendered  a  strict  adherence  to  the  original  objects  undesirable, 
or  where  the  revenues  of  the  chariiy  have  increased  beyond  their 
requirements  {%). 

Although,  as  we  have  seen  (A),  increased  income  is  primA  facie 
divided  among  the  original  objects  of  the  charity,  yet  that  is  not 
necessarily  so.  Nor,  similarly,  is  there  any  absolute  rule  that  one 
or  more  of  a  number  of  specified  objects  may  not  receive  an  in- 
creased benefit  to  the  exclusion  of  the  others  or  other  of  them  (/). 

If  the  increased  revenue  of  the  charity  cannot,  or  cannot  advan- 
tageously, be  applied  to  the  original  objects,  they  being  already 
sufficiently  provided  for,  the  doctrine  of  cy-pi^ha  is  let  in. 

The  rule,  therefore,  that  surplus  income  is  divided  among  the 
specified  charitable  objects,  is  a  rule  which  is  subject  to  the  discre- 
tion of  the  Court,  to  be  exercised  in  certain  cases,  and  within  certain 
limits  (w). 

"  It  is  impossible  to  specify  to  what  extent  or  under  what  circum- 
stances the  Court  will  exercise  its  discretion  of  varying  the  propor- 
tions. But  suppose,  for  example,  that  one  of  the  objects  should  have 
so  far  ceased  as  that  there  are  few  or  no  objects  of  that  particular 
kind,  and,  therefore,  should  not  require  any  increase :  that,  I  think, 
would  be  a  case  for  the  exercise  of  the  Court's  discretion.  So,  I 
apprehend,  if  it  should  appear  that  the  directions  of  the  testator 
with  respect  to  a  particular  object,  if  carried  out  in  these  days, 


{e)  23  &  24  Vict.  c.  134,  s.  1 ;  post^ 
Part  III.  of  this  Book. 

(/)  Part  II. ;  formerly  9  Geo.  II. 
0.  36.    ^eepoaty  Part  II.  of  tliis  Book. 

{g)  SifM  V.  Quintan,  16  Ir.  Ch.  R. 
191 ;  Jarm.  on  Wills,  4th  ed.  p.  260. 
Distinguish  such  cases  as  Biseoe  v.  Jack' 
son,  35  Gh.  D.  460. 

(A)  Att.-Gen.  v.  OibsoHf  2  Beav.  317, 
n. ;  AtL'Oen,  v.  Latcet,  8  Hare,  32; 
AH.'Oen,  v.  Ironmongers*  Co,,  Or.  &  Ph. 
208;  Its  Bridewell  Hospital,  8  W.  R. 
718;  AtU'Qen.  v.  Laugars,  12  W.  R. 
363;  8,ayZZ  Beav.  621;  Att.-Oen.  v. 
Xell,  2  Beay.  575;  AU.-Oefi,  v.  i?«ww?, 


L.  R.  6  Eq.  563;  AtL-Gen.  v.  JTon- 
key,  L.  R.  16  Eq.  140,  n. ;  Be  Brison 
Charities,  ibid.  129;  Bease  y.  Battinson, 
32  Ch.  D.  154. 

(i)  Att.'Gen.  y.  Wansay,  15  Ves.  231 ; 
Be  AskUm's  CharUy,  27  Beav.  115;  JZ^ 
Zatymer's  Charity,  L.  R.  7  Eq.  353  ;  Be 
Campden  Charities,  18  C!h.  B.  310;  and 
aeepost,  pp.  154  et  seq, 

(k)  Ante,  p.  137. 

(t)  Be  Ashton*s  Charity,  supra. 

[m)  Alt,' Gen.  v.  Bean  and  Canons  of 
Windsor,  8  H.  L.  O.  at  p.  452 ;  and  see 
BhilpottY.  St.  George's  Hospital,  27  Beav. 
107. 
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80  far  from  being  beneficial,  would  be  detrimental  to  the  objecta 
he  meant  to  benefit :  in  that  case  a  good  reason  would  exist  for 
exercising  the  discretion  "  (n). 

Thus,  where  rents  were  directed  to  be  paid,  as  to  20/.  to  the 
master  of  a  certain  sdiool,  as  to  20/.  to  Trinity  College,  Oxford, 
and  as  to  5/.  and  5/.  for  the  poor  of  two  parishes,  the  Court  directed 
an  increase  to  be  divided  equallj  between  the  school  and  the 
college  (o). 

Where  the  charity  was  an  endowed  school,  an  inquiry  was  inquiry  as 
directed  whether  an  application  as  to  dealing  with  increased  in-  ^JJJJ^^^ 
come  should  be  made  to  the  Committee  of  Council  on  Education, 
or  to  the  Charity  Commissioners  or  to  Parliament  (p). 

The  Court  will  not  divide  a  surplus  among  the  existing  objects  Not  where 
of  the  charity  where  the  effect  would  be  to  make  them  cease  to  be  ^^^  make 
objects  of  the  kind  intended  to  be  benefited,  as  where  a  division  objects  of 
of  the  surplus  among  almswomen  would  make  them  cease  to  be  to^beLT^^ 
almswomen  (g). 

The  doctrine  of  cy-pris^  in  whatever  case  applied,  is  the  same,  Doctrine  of 
and  any  variation  in  the  mode  and  effect  of  its  application  must  be  ^^'J^^ 
ascribed  to  the  difference  in  the  circumstances  under  which  it  is 
brought  into  operation. 

Meaning  of  Cy-pria. 

The  principle  of  ey-pris  is  simply  this,  that  where  the  charitable  Meaning  of 
intention  of  the  founder  or  founders  cannot  be  literally  carried  out,  ^'P^- 
it  wUl  be  carried  into  effect  as  nearly  as  possible. 

If  the  mode  becomes  impossible  the  general  object,  if  attainable 
and  consistent  with  the  rules  of  law  and  not  contrary  to  9  Greo.  IE. 
c.  36  (r),  shall  not  be  defeated  («) ;  but  the  law,  by  the  doctrine  of 
ey'presy  will  substitute  some  other  mode  of  devoting  the  property  to 
charitable  purposes  (t). 

The  principle  requires  that  the  objects  selected  shall  be  in  Begaidpaid 
accordance,  as  nearly  as  possible,  with  those  marked  out  by  the  ^^'J^'* 
founder,  or  in  accordance,  as  nearly  as  possible,  with  the  charitable 
intention  which  he  has  expressed  (w).    And  the  Court  "is  rather 

(fi)  Per  Kinderaley,  V.-C,  in  Att.-  Jim.  at  p.  144 ;  AtL-Oen.  y.  BouUbee, 

Gm.  ▼.  Marchant,  L.  B.  3  Eq.  at  p.  430.  ibid.  220 ;  AiL-Oen,  v.  Stepney,  10  Yes. 

(o)  AU.'Oen.  v.  Marehant,  supra,  22. 

{p)  Att.-Gen,  ▼.  Mereert'  Co.,  18  W.  (0  Moggridge  v.  Thaekwell,  7  Ves.  at 

B.  448.  p.  69 ;   Gary  v.  Abbot,  ibid.  490 ;  Mills 

(q)  BeAihtonU  Charity,  27  Beay.  115 ;  y.  Farmer,  1  Mer.  55. 

see  also  Att.-Oen.  y.  Smythies,  2  B.  &  (u)  MiUa  y.  Farmer,  supra;  AU,'Oen, 

M.  717.  V.  BouUbee,  2  Ves.  Jim.  at  p.  387 ;  -4«.- 

(r)  NowPartn.of  tlieKortmainand  Gen,  y.  Fainter s^  Co.,  2  Cox,  51;  Cook 

Chant.  Uses  Act,  1888,  jkm<.  y.  Duckenjield,  2  Atk.  at  p.  569;  Mog^ 

(t)  Att.'Gen.  v.    JFhitchurch,  3  Ves,  gridge  v.  Thaekwell,  7  Ves.  at  p.  87; 
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astute  in  ascertaming  some  application  in  oonf onnitj  more  or  less 
with  the  intention  of  the  testator  "  {x). 

"  The  true  mode  is  to  consider  what  he  (the  testator)  did,  and 
from  what  he  did  to  collect  what  were  his  inclinations  with  regard 
to  charity"  {y). 

"You  cannot  substitute  one  charity  for  another.  Tou  may 
substitute  for  a  particular  charity  which  has  been  defined  and  which 
has  failed,  another  charity  ejusdem  genem^  or  which  approaches  it 
in  its  nature  and  character ;  but  you  cannot  take  a  charity  which 
was  intended  for  one  purpose  and  apply  it  to  a  purpose  altogether 
different  "(2). 

Cy-prka  means  the  nearest  to  that  which  has  failed,  not  the 
nearest  to  other  charitable  purposes  which  may  have  been  provided 
for  by  the  testator  {a). 

"  The  Court,  when  deciding  whether  the  cy-pris  doctrine  applies, 
looks  only  to  the  particular  gift,  and  if  it  finds  charity  to  be  the 
legatee,  sustains  the  legacy  as  such,  without  regarding  at  this  stage 
of  the  inquiry  (whatever  may  be  proper  when  a  scheme  comes  to 
be  framed)  the  rest  of  the  will "  (6). 

It  follows  that  the  power  of  the  Court  to  apply  cy-prks  a  charit- 
able legacy  which  has  failed  is  not  affected  by  the  fact  that  the 
residue  is  given  to  charity  (c),  or  that  there  is  a  limitation  over  in 
favour  of  another  charity  {d). 

The  testator  may,  however,  himself  evince  a  contrary  intention, 
as  by  inserting  a  direction,  whether  express  or  to  be  gathered  from 
the  language  he  has  used,  that  the  bequest  if  it  f ail^  shall  fall  into 
residue  {e). 

The  charitable  object  for  which  a  bequest  is  applied  cy-pria  need 
not,  however,  bear  any  actual  resemblance  to  the  purpose  named  by 
the  testator,  so  long  as  one  bearing  a  close  resemblance  cannot  be 
found  (/). 


Att'Om.  y.  Citf/ of  Jxmdan,  3  Bro.  C.  C. 
171 ;  AU.'Om.  v.  Dixte,  2  My.  &  K. 
342;  Glaaffow  ▼.  AtL-Om.,  I  H.  L.  O. 
800 ;  AU,'Gen.  y.  Eankey,  L.  A.  16  Eq. 
140,  n. 

(x)  Per  Lord  Langdale  in  Att.'Gm, 
y.  Jronmonffert^  Co.,  2  Beay.  at  p.  324. 

(jf)  Ibid,  10  a.  &  F.  at  p.  924.  See 
tiiaopottj  p.  154. 

(t)  Per  Lord  Westbnry  in  Clephane  v. 
Lord  Frovost  of  Edinburghy  L.  R.  1  H. 
L.  So.  at  p.  421.  See  also  per  Lord 
Eldon  in  Att.-Gen.  y.  £arl  of  Mans^ 
fUld,  2  Rnss.  601 ;  AtL-Gm.  y.  Sher* 
borne  Grammar  School ^  18  Beay.  266 ; 
PhilpoUY,  St.  Georgit  Hospital,  27  Beay. 
at  pp.  Ill,  112;  Itel'riton  Charitus^  L. 


B.  16  Eq.  129. 

(a)  Att.'Gm.' Y.  Irotmongen?  Co,,  10 
a.  &  F.  at  p.  922. 

(*)  Mayor  of  Lwma  y.  Adv,'Gm^  of 
Bengal,  1  App.  Gas.  at  p.  114.  See 
MilU  y.  Farmer,  19  Ves.  486. 

(e)  Mayor  of  Lyons  y.  Adv,'Gen.  of 
Bengal,  supra;  Ironmongers^  Co,  y.  Att,^ 
Gen,,  10  CI.  &  F.  908. 

(rf)  Be  Barish  of  Upton  Warren,  1  My. 
&  K.  410. 

{e)  Mayor  of  Lyons  y.  Adv,^Gen,  ^f 
Bengal,  supra,  at  p*  116.  Cf.  Corbyn  y. 
French,  4  Ves.  431. 

(/)  See  per  Lord  Gottenham  in  Alt,- 
Gen.  y.  Ironmongers*  Co.,  Or.  &  Ph.  at 
p.  227. 
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Division  among  Charitabk  Objects. 

In  many  oases  the  difficulty  of  appKcation  is  solved  by  dividing  Diviaion 
the  fund  among  the  several  objects.     Where  a  fund  is  directed  to  Jbjeote^ 
be  divided  among  specified  charitable  objects  in  unascertauied  pro* 
portions,  as  where  the  duty  of  apportioning  is  intrusted  to  trustees 
or  others  who  fail  to  make  an  apportionment,  the  rule  is  to  divide 
the  fund  among  the  different  charitable  objects  equally  {g). 

In  AH.'Gen.  v.  Buller  (A)  a  bequest  was  made  for  the  relief  of 
the  poor  in  such  parishes  and  in  such  manner  as  the  trustees  should 
think  fit,  but  a  particular  parish  was  to  be  one  of  those  benefited. 
A  scheme  devoting  a  small  part  of  the  income  to  the  parish  named, 
and  the  rest  to  a  parish  at  a  distance,  was  held  not  conformable  to 
the  will,  and  an  equal  division  between  the  two  parishes  was 
ordered. 

So,  also,  where  the  fund  is  directed  to  be  divided  between  definite  Diyimon 
objects  not  charitable  and  charitable  objects,  in  such  proportions  as  charitable 
trustees  or  other  persons  shall  determine,  and  no  apportionment  ^^  ?<>?: 

,  *  'XX  ohantable 

IS  made.  objects. 

Thus,  where  the  testator  directed  his  trustees  to  apply  a  fund  to 
such  of  his  deserving  relations  as  they  thought  fit,  and  also  for 
charitable  purposes  (i). 

So,  also,  where  it  cannot  be  ascertained  whicii  of  several  chant-  Uncertain 
able  institutions  the  testator  intended  to  benefit  (/),  or  where  5^*^^^^! 
tiiere  are  two  or  more  objects  to  which  the  bequest  is  equally 
applicable  (A*),  the  fund  may  be  divided  between  them,  not  neces- 
sarily in  equal  shares  (/). 

But  if  there  is  no  opposition  on  the  part  of  one  institution,  the 
whole  may  be  given  to  the  other  or  others  {m). 

Again,  where  a  fund  is  given  partly  for  an  illegal  object  and  Illegal  and 
partly  for  a  valid  charitable  purpose,  and  the  amount  which  would  ^*     ®  J 
be  required  for  the  illegal  object  cannot  be  ascertained,  the  fund 
will  often  be  divided,  the  part  attributable  to  the  illegal  object 
failing,  and  the  part  attributable  to  the  valid  purpose  being 
upheld. 

(^)  Se  HalPt  Charity,  14  Beav.  116;  R$  Kihert't  TVtats,  L.  R.  7Ch.  170;  He 

Hoare  v.  Otbame,  L.  R.  1  Eq.  at  pp.  688,  AkhinU   Tnutt,    L.    R,    14   Eq.    230. 

689;    Att.'Gen.  v.  Marehant,  L.  B.  3  See  also  Gibion  v.  Coleman,  18  L.  T.  N. 

Eq.  424 ;  Be  Douglai,  Obert  ▼.  Barrow,  S.  236 ;  Simon  ▼.  Barber,  cited  3  Hare, 

36  Ch.  D.  at  p.  486.  194,  n.,  where  the  application  was  di- 

(A)  Jac.  407.  rected  by  the  sign  manual. 

(i)  BoyUy  V.  AU.'Oen.,  4  THn.  Abr.  (k)  Waller  v.  Childt,  Amb.  624;   Be 

486,  pi.  16  ;  Salutbury  v.  Denton,  3  K.  &  Mustek's  Charitiet,  7  Jnr.  N.  S.  326. 

J.  629.    BistingaiBh  J)oien  y.  Worrall,  {I)  Bennett  y.  Hayter,  supra, 

1  My.  &  K.  661,  anU,  p.  39.  (m)  Bunting   y.   Marriott,    19   Beay. 

ij)  Bennett  y.  Hayter,  2  Beay.  81;  163. 

T.  L 
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Thus,  where  a  fund  was  given  partly  for  educational  purposes, 
and  partly  for  the  purchase  of  land  to  be  let  out  to  the  poor,  the 
second  object  being  void  under  the  Mortmain  Statute  (o),  this 
method  of  division  was  adopted  (p). 

So  also  where  the  fund  was  given  partly  for  the  repair  of  a  tomb, 
which  was  invalid,  and  partly  for  valid  charitable  purposes,  it  was 
divided  equally  (q). 
Inqniiy.  An  inquiry  may  also  be  directed  as  to  the  mode  in  which  the 

funds  should  be  apportioned  (r). 


A]J2)Ucatian  of  the  Cy-prhs  Docfrbie, 

^'i^e»-  Two  rules  may  perhaps  be  laid  down  with  regard  to  the  manner 

in  which  the  cy-pris  doctrine  is  applied. 
Object  The  first  has  been  already  noticed  (/?).     It  is  that  the  object  or 

be  nearest  to    objects  Selected  must  be  the  nearest  which  can  be  found  to  that 
tiiat  which      wiiich  has  failed. 

has  failed. 

Benefits  not         ^®  other  is  that  the  benefit  of  the  charity  must  not  be  extended 
extended         beyond  the  class  of  persons  for  whom  the  donor  intended  his 

beyond  class     ,  j.     x    t_  t    j 

intended  by       bounty  tO  DC  applied. 

founder.  What  is  the  class  of  persons  intended  to  be  benefited  is  in  every 

ment  of  class.  <5^®  *  question  of  the  founder's  intention.  In  some  cases  that  is 
not  diflScult  to  ascertain.  Thus,  the  gift  may  be  directed  to  be 
applied  in  a  particular  way  for  the  benefit  of  persons  answering  a 
certain  description.  Here  if  the  directions  as  to  the  particular 
mode  of  application  are  struck  out,  the  class  of  persons  whom  it 
was  intended  to  benefit  remains.  In  other  cases  the  question  is 
one  of  greater  complexity.  Thus,  the  gift  may  be  simply  for  the 
benefit  of  persons  answering  a  particular  description,  and  there 
may  be  no  persons  answering  that  description.  In  that  case  the 
class  primarily  intended  must  be  discarded,  and  the  question  is 
which  of  several  wider  classes,  each  including  the  primary  class,  is 
the  one  to  be  selected.  Again,  the  gift  may  be  to  a  charitable 
institution,  which  never  existed,  or  has  ceeused  to  exist.  Here,  if  a 
general  charitable  intention  is  shown,  the  gift  does  not  fail,  and 
the  class  intended  to  be  benefited  oonsists  of  those  persons  for 


(o)  Formerly  9  Geo.  2,  o.  36  ;   now  (q)  Hwtre  v.  Osborne,  L.  R.  1  Eq.  686. 

Part  II.  of  the  Mortm.  &  Chant.  Uses      See  also  Adnam  y.  Cole,  6  Beav.  363 ; 
Act,  1888.  Ite  RigleyU  Trusts,  36  L.  J.  Ch.  147. 

(p)  CrafUm  v.  Frith,  4  DeG.  &  Sm.  (r)  Ad/nam  v.  CoU,  supra;  Re  RigleyU 

237.  Trusts,  supra. 

(«)  AnU,  pp.  143,  144. 
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whose  benefit  the  general  funds  of  the  institation,  if  it  had  been  in 
ezistencey  would  have  been  applied.  In  other  eases,  again,  there 
is  no  guide  except  a  general  charitable  intention,  and  the  only 
description  which  the  class  of  persons  selected  to  receive  the  benefit 
must  satisfy  is  that  they  are  proper  objects  of  charity. 

Within  the  limite  of  these  rules,  the  modes  of  application  are  as  Within  these 
various  as  the  character  and  objects  of  the  charities  to  be  dealt  S?^n,Si^tion 
witL    The  deoiBions  must  therefore  be  examined.    .  infinitely 

In  dealing  vrith  this  subject  it  is  convenient  to  reserve  for  I!*|^"!' 
separate   consideration  the   important  class  of    cases,  in  which  modelling 
change  of  circumstances  and  lapse  of  time,  often  combined  vrith  ^^ 
augmented  revenues,  render  it  necessary  to  re-model  an  existing  Beparateiy 

V      .J oonfiidered. 

chanty. 

In  many  cases,  where  the  doctrine  is  appUed,  the  objecte  specified  Objecta 
by  the  donor  are  capable  of  taking  effect  with  a  slight  variation  in  giight  Taria- 
the  mode  in  which  they  are  carried  out.  *^°^- 

Thus,  where  bequests  have  been  given  to  a  University,  or  college,  l>isciaimer  of 
or  other  institution  for  various  purposes,  and  the  donees  have 
declined  the  trusts,  the  gifts  have  been  directed  to  be  applied  to 
the  purposes  to  which  they  would  have  been  applied  if  the  institu- 
tions named  had  accepted  them  (t). 

Again,  a  condition  attached  by  the  testator  to  the  enjoyment  of  Removal  of 
the  charity  property  may  be  removed. 

In  Olasgatc  College  v.  Att.-Oen.  (ii)  a  fund  was  given  to  maintain 
at  Oxford  scholars  bom  and  educated  in  Scotland,  who  should  have 
spent  a  certain  time  as  students  at  Glasgow  College,  each  student 
executing  a  bond  to  take  holy  orders,  and  not  to  accept  preferment 
in  England  or  Wales.  The  charity  was  made  the  subject  of  a 
scheme,  under  which  students  were  admitted  to  Baliol  College 
from  Glasgow  College,  without  regard  to  their  destination  for  holy 
orders  or  their  return  to  Scotland. 

On  the  same  principle,  where  there  was  a  bequest  to  the  Boyal 
National  Lifeboat  Institution,  on  condition  that  they  should  con- 
struct and  keep  up  two  tubular  lifeboats  at  specified  places,  with 
a  gift  over  if  they  should  decline  to  do  so,  the  Court,  upon 
evidence  that  one  of  the  places  named  was  sufficiently  provided  for. 


(0  jDmywr  t.  Jhruce,  3  Haze,  194,  n.  Court  in  AtL-Oen,   ▼.  Guiae,  2  Yeni. 

In  thiaoaM  the  application  was  directed  266,  and  AtL-Om,  t.  JBaliol  College,  9 

Inr  the  sign  mannal.     See  also  oaaea  Mod.  407.  See  also  Andrew  ▼.  Merchant 

cited  tuUe^  p.  32.  Taylor^  Co,,  7  Yes.  223,  where  a  doubt 

(«)  1  H.    L.    G.  800 ;    8.   C,  nom.  was  expressed  whether  an  arrangement 

Att.'Oen.    y.  OUugow   College,  2   Coll.  transferring  funds  from  Cambridge  to 

666 ;  this  oharitj  also  came  before  the  Oxford  was  an  application  eg^yria, 

l2 
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of  English 
church  in 
Parii. 


Neglect  of 
trofltees. 


Increase  in 
recipients  of 
chanty. 


sabfitituted  another  station,  and  directed  thai  the  boat  should  be 
self-rightingy  and  not  tubular  {z). 

The  Courty  however,  refused  to  alter  the  terms  on  which  a 
lectureship  in  polemical  divinity  was  founded  {y). 

In  another  ca8e,(z)  a  gift  to  the  trustees  of  a  chapel  '^  towards 
the  reduction  of  the  debt  on  that  chapel,"  was  paid  to  the  trustees, 
though  the  debt  in  question  had  long  been  paid  off. 

A  fund  which  had  been  collected  for  the  erection  and  mainte- 
nance of  a  church  in  Paris,  in  which  the  English  service  should  be 
performed  in  French,  was  directed  to  be  devoted  by  the  Foreign 
Anglican  Church  and  Educational  Association  to  the  erection  of  a 
permanent  English  church  in  Paris  in  the  place  of  a  certain  tern* 
porary  iron  structure,  the  association  undertaking  for  the  perform- 
ance  of  an  English  service  once  on  each  Sunday  (a). 

In  Att.'Oen.  v.  BouUbee  {b)  a  trust  was  created  for  the  benefit  of 
the  vicar  of  a  certain  parish  for  the  time  being,  provided  he  should 
be  presented  at  the  recommendation  of  the  trustees,  and  in  no  case 
without  sudi  recommendation.  The  trustees  having  neglected  to 
recommend  a  person  to  the  Chancellor,  in  whose  gift  the  presenta- 
tion was,  a  vicar  was  appointed  without  their  recommendation.  It 
was  held,  however,  that  he  was  entitled  to  the  benefit  of  the  trust. 
The  testator,  it  was  said,  had  two  objects :  first,  a  general  charitable 
object,  namely,  a  desire  to  provide  a  maintenance  for  the  vicar ; 
secondly,  a  desire  to  secure  to  his  trustees  the  recommendation  or 
approbation  of  the  person  nominated.  Both  these  objects  ought, 
if  possible,  to  be  effected ;  but,  if  the  second  failed,  it  would  not 
be  in  accordance  with  the  testator's  intention  to  hold  that  the  first 
failed  also. 

An  increase  will,  in  many  cases,  be  made  in  the  number  of  the 
recipients  of  a  charity.  Thus,  where  an  almshouse  was  established  for 
five  poor  men,  the  number  of  the  almsmen  was  increased  to  \/&cl{c). 

In  one  case  where  property  was  devised  in  trust  to  apply  the 
income  for  an  almshouse,  and  to  provide  six  beds  for  poor  way- 
farers not  longer  than  one  night,  and  to  pay  f  ourpence  to  each  of 
them,  and  to  provide  flax  for  setting  the  poor  to  work,  and  the  in- . 
come  of  the  charity  had  greatly  increased,  it  was  held  that  an  admi- 


re) Be  Richttrdion^i  Willf  fiS  L.  T. 
N.  S.  46. 

(y)  AtL'Oen.  y.  Margaret  and  Regiue 
Frofeseors  at  Cambridge^  1  Vem.  66. 

U)  Bunting  y.  Marriott^  19  Beay.  163. 

\a)  £odtPellT.AU,'Gen.y2TimeBlj,'R. 
712. 

{b)  2  Vee.  Jun.  380  ;  3  ibid.  220.   See 


alBO  Att.'Qen.  y.   Righy,   3  P.  Wms. 
146 ;  Att.'Oen.  y.  Leigh,  dted  ibid.  n. 

(e)  Anon.,  cited  2  J.  &  W.  at  p.  320  ; 
Thetford  School  Cote,  8  Co.  130,  b. ;  Att.- 
Gen.  y.  MinehuU,  4  Yes.  11 ;  Att.-OeH, 
y.  £arl  of  WincheUea,  3  Bro.  C.  O.  374. 
See  Att.-Oen.  y.  Molland,  2  Y.  &  G.  Ex. 
683. 
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nisiration  of  the  charity  which  made  no  increaae  in  the  number  of 
wayfarers  relieved  was  not  a  proper  one,  and  that  a  scheme  must 
be  directed  (rf). 

But  no  increase  will  be  made  in  the  objects  of  the  charity  omtil  No  increase 
due  care  has  been  taken  to  provide  for  those  abeady  established (p).  ^-^tspro- 

An  alteration  may  also  be  made  in  the  kind  of  persons  to  take,  ^ojsd  for. 
Thus,  a  charity  confined  originally  only  to  males  may  be  extended  ^^^*^^  ^ 
to  include  females  (/). 

Or  the  area  from  which  the  recipients  of  the  benefits  of  a  charity  Area 
are  directed  to  be  taken  may  in  a  proper  case  be  enlarged  (g).  ®    ^^ 

In  Att.'Gen.  v.  Wamay  (A)  a  bequest  was  made  to  the  congrega-  AtL-Gen.  y. 
tion  of  Presbyterians  for  placing  out  as  apprentices  two  poor  boys  ^^'"^y- 
of  members  of  the  congregation  living  in  a  certain  parish.  The 
fund  being  considerably  more  than  sufficient  for  that  purpose,  the 
surplus  was  applied  cy^prhs  to  place  out  (1)  sons  of  members  of  the 
congregation  within  the  parish ;  (2)  sons  of  members  of  the  con- 
gregation in  other  parishes ;  (3)  daughters  of  members  of  the  con- 
gregation in  the  same  manner;  (4)  sons  of  Presbyterians  generally. 
And  a  proposal  in  favour  of  sons  of  persons  within  the  parish  of 
the  established  religion  was  rejected. 

A  charitable  gift  *'  for  the  benefit  of  the  poorest  of  the  testator's  Cxift  to  poor 
kindred,  such  as  were  sick,  aged,  and  impotent  persons,"  being  con-  appUed  to 
strued  as  a  flift  for  the  benefit  of  persons  necessitous  and  disabled,  v^\  persona 

..,.",  .       „  /n,  .  ,    .  not  kinsmen. 

With  a  prior  charge  m  favour  of  kmsmen,  mcreased  mcome  was 
applied  for  sick,  aged,  or  impotent  poor  (t). 

A  gift  to  an  institution  which  does  not  exist  will  in  some  cases  Gift  to  insti- 
be  applied  cy-pris  to  another  institution  having  similar  objects.         ex^thig.^^ 

Thus,  a  gift  to  the  "  Church  Pastoral  Aid  Society  "  in  Ireland, 
which  had  never  existed,  was  directed  to  be  paid  to  the  Spiritual 
Aid  Society  for  Ireland (y).  A  bequest  to  "The  Benevolent 
Institution  for  the  delivery  of  Poor  Married  Women  at  their  own 
Habitations,"  which  had  ceased  to  exist,  was  given  to  "  The  Royal 
Maternity  Society,"  having  a  similar  object  (k). 

In  one  case,  where  the  application  was  omder  the  sign  manual, 
a  gift  to  a  charity  which  did  not  exist  was  given  to  another  insti- 
tution benefited  by  the  same  will  (/). 

(d\  AtL'Oen.Y.Corporationofltoehester,  Cf.  JRe  SL  Leonard,  Shoreditch,  Parochial 

6  De  a.  K.  &  a.  797.  Schools,  10  App.  Gas.  304. 

{e)  Att.'GcH.  V.  Coopers'  Co.,  19  Ves.  (h)  Supra. 

at  p.  190.  (i)  Att.'Ocn.  v.  J)uke  of  Northumber' 

(/)  Anon.,   cited  2  J.   &  W.   at  p.  land,  7  Oh.  D.  746. 

320;    AU.'Ocn.    y.    Wansay^    15    Yes.  {J)  Us  Maguire,  It.  R.9Eq.  632.  See 

231.  also  Bunting  y.  Marriott,  19  Beav.  163. 

ijgi)  Ait.' Gen.  v.   Wansay,  supra;  Be  (k)  Coldicelly.  Holn^e,  2Qm.  &  G.  U, 

Sekford^s  Charity,  4  L.  T.  N.  S.  321 ;  (/)  ThorUy  v.  Byrne,  3  Hare,  196,  n. 
Be  Latymer's  Charity,  L.  B.  7  Eq.  363. 
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Or  for  class  of 
persons 
intonded  to 
be  benefited. 


Failure  of 
object. 


School  which 
had  ceased  to 
exist. 


Reformation 
of  vagrants 
by  compulsory 
labour. 


Relief  of 
miners 
iniured  by 
colliery 
accident. 


Superstitious 
object. 


Or  it  may  be  applied  under  a  scheme  cy-prh  for  the  benefit  of 
the  class  of  persons  apparently  intended  to  be  benefited. 

Thus,  a  gift  to  the  Clergy  Society,  which  could  not  be  found, 
was  directed  to  be  applied  for  distressed  widows  and  children  of 
clergymen  (w). 

A  gift  for  a  soup  kitchen  and  hospital  in  a  certain  parish  was  in 
a  recent  case  directed  to  be  applied  for  the  sick  and  poor  of  the 
parish  (n). 

In  one  case  a  gift  to  a  lunatic  a,sylum  which  did  not  exist  was 
given  to  a  poor  relation  of  the  testator  (o). 

Where  a  fund  was  provided  for  a  place  of  worship  in  London 
for  Scotchmen  who  could  only  speak  Gaelic,  and  the  object  failed 
because  no  minister  could  be  found  to  officiate,  it  was  appUed  cy- 
jyris  for  the  benefit  of  the  Caledonian  Asylum  (jp). 

Similarly  a  gift  to  a  society  for  the  maintenance  of  a  school 
which  had  ceased  to  exist  was  directed  to  be  applied  by  them  for 
the  benefit  of  another  school  [q) . 

In  another  case  a  charity  had  been  established  for  the  reforma- 
tion of  vagrants  by  compulsory  labour.  The  poor  laws  having 
rendered  it  impracticable  to  carry  this  purpose  into  effect  as 
directed,  the  funds  were  ordered  to  be  applied  cy-pris  in  providing 
two  houses  of  occupation,  one  in  London  and  the  other  in  the 
country,  for  poor  children  who,  if  not  admitted,  would  be  imder 
temptation  to  commit  crime  {r). 

In  a  recent  case  (s)  the  surplus  of  a  fund  raised  by  contributions 
for  relieving  miners  injured  by  a  colliery  accident  was  paid  to  a 
Miners'  Relief  Fund  Friendly  Society,  which  included  among  its 
members  colliers  as  well  as  other  miners,  and  the  objects  of  which 
were  to  defray  the  funeral  expenses  of  members,  support  their 
families,  assist  members  disabled  by  accident,  old  age,  or  infirmity, 
and  make  certain  payments  upon  death. 

The  case  is  similar  where  the  charitable  purpose  named  is  illegal ; 
as,  for  instance,  because  it  contravenes  the  law  against  supersti- 
tious uses  if). 

In  Da  Costa  v.  De  Pas  (t^),  a  sum  given  for  a  Jewish  synagogue 
was  applied  for  a  foundling  hospital. 


(m)  Be  Clergy  Society,  2  K.  &  J.  616 ; 
and  see  Daly  y.  AtL'Gen.,  11  It.  Ch.  R. 
41. 

{n)  Biecoe  v.  Jaekeon,  35  Gh.  D.  460. 

(o)  Sanford  v.  Oibbonty  cited  3  Hare, 
195,  n.,  a  case  of  applioation  by  sign 
manual. 

{p)  AtL'Gen,  v.  Stetoart,  L.  R.  14 
Eq.  17. 


(q)  Jneorporaled  Society  v.  2Vu»,  1  J.  & 
Lat.  498.  See  also  J)oiy  v.  Att,-Gen,, 
supra, 

(r)  He  Bridewell  ffospitaly  8  W.  R. 
718. 

(«)  Feate  ▼.  Battinsm,  32  Gh.  B.  154. 

(0  Da  Co8ta  y.  De  Baa,  Amb.  228. 
See  also  ante,  p.  24. 

(u)  Supra;  see/S.  €,,  2  Swanst.  487|  n. 
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A  gift  for  a  charitable  trust  in  favour  of  Eoman  Catholics  is  not 
inyaliclated  by  reason  of  the  same  being  also  subject  to  a  super- 
stitious trust.  The  Court,  or  the  Charity  Commissioners,  may 
apportion  the  parts  subject  to  the  valid  and  illegal  trusts  respec- 
tively, and  apply  the  part  apportioned  for  the  superstitious  trust  to 
lawful  charitable  purposes  for  the  benefit  of  Eoman  CathoUcs  (x). 

So,  also,  where  a  legacy  was  given  for  providing  the  inmates  illegal  object. 
of  a  workhouse  with  a  pint  of  porter,  which  was  illegal,  it  was 
directed  to  be  appUed  in  giving  them  tea,  sugar,  and  the  like  (y). 

A  charitable  trust  for  the  benefit  of  a  religious  sect,  which  after-  ciasB  prima- 
wards  ceased  to  exist,  was  applied  cy-prksiox  the  benefit  of  another  ^^^^^ 
sect,  which  had  sprung  from  the  original  one  (s).  non-existent- 

Where  the  object  of  the  charity  was  the  benefit  of  French  ^^"^^ 
Protestant  refugees  in  Liondon,  and  there  were  none  such,  it  was  Protestant 
applied  for  the  benefit  of  the  French  Protestant  population  in  ^^'^s^^- 
London  (a). 

In  Att.'Gen.  v.  Rankey  (6),  a  fund  for  "  procuring  the  discharge  Priaonew  for 
of  prisoners  from  the  Queen's  Bench  and  Marshalsea,"  was 
directed  to  be  applied  for  procuring  the  discharge  of  prisoners 
*^  from  any  gaol  or  house  of  correction  in  England  or  Wales,  or  in 
aiding  their  families,  or  in  aiding  prisoners  discharged  from  any 
house  of  correction  in  England  or  Wales  to  get  back  to  their 
families,  or  to  procure  work." 

But  in  another  case,  where  the  trust  was  for  poor  prisoners,  mean-  PurposeB  too 
ing  poor  prisoners  for  debt,  and  the  object  failed  by  reason  of  the  '®°*®*®- 
abolition  of  imprisonment  for  debt,  it  was  held  that  a  proposed 
application  of  the  fund  for  maintaining  a  school  for  the  children 
of  persons  convicted  of  crime  and  undergoing  sentence,  was  too 
remote  from  the  intention  of  the  donor  (c). 

In  AtL'Oen.  v.  CHbsan  (d),  a  charitable  trust  for  the  redemption  Redemption 
of  poor  slaves,  was,  by  a  scheme,  directed  to  be  applied  to  the  educa-  ^*  *^^^- 
tion  of  apprentices  in  the  British  Colonies  emancipated  by  the  Act 
for  the  Abolition  of  Slavery,  and  for  general  educational  purposes 
in  such  colonies. 

But  it  was  considered  that  a  gift  for  the  redemption  of  British 
slaves  in  Turkey  and  Barbary,  which  failed,  could  not  properly  be 
applied  for  the  benefit  of  pensioners  in  Greenwich  Hospital,  who 

{x)  Roman    Catholic    Charities  Act,  (b)  L.  R.  16  Eq.  140,  n. 

1860,  B.  1,  pott.  le)  Be  FtHton  Charities,  ibid,  129. 

(y)  Att.'Oen.y,  Vintf  3DeG.  &  Sm.  [d)  2  Beav.   317,  n.     See,  however, 

704.  Att.'Gen.  v.  IrontMmgem''  Co.,  2  Beav. 

(z)  AU.'Oen,  t.  Bunce^  L.  R.  6  £q.  at  pp.  325,  326  ;  S,  C,nom.  Ironmongers* 

563;   and  see  TFetttcood  y.  McKie,   21  Co,  y,  AU.-Gm,,  10  Ci,  &  F.  90S,  whcro 

L.  T.  N.  S.  165.  a  similar  application  was  refused ;  and 

(a)  AU.^Gen.y,I>atitanA2W,B,.  zed,  Att.-Gen.  y.  Mishop  of  Uandaff,  cited  2 

My.  &K.  at  p.  586. 
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were  present  at  the  battle  of  Algiers,  or  for  the  Seamen^s  Hospital 
Society,  or  the  Royal  Naval  Benevolent  Society,  or  the  Royal 
Naval  School,  or  the  school  attached  to  Ghreenwich  Hospital  {e). 

Hospital  for        Funds  devoted  to  a  hospital  for  lepers  were  applied  to  a  county 

''^-  hospital  (/), 

Share  of  The  share  of  a  charitable  object  which  has  failed  is  sometimes 

fauTgiven^^to  appli^d  to  other  charitable  objects  named  by  the  donor. 

otherobjeots  In  Att.-Om.  V.  Bishop  of  Llandaff{g)  property  was  given,  as  to 
part,  to  endow  scholarships  at  the  universities,  and,  as  to  the  residue, 
to  redeem  British  captives.  There  being  no  captives  to  redeem,  a 
scheme  W6U9  sanctioned  for  appropriating  all  the  fund,  except  a 
moderate  portion  to  be  set  apart  in  case  captives  should  be  made, 
in  increasing  the  number  and  income  of  the  scholars. 

A  similar  case  arose  in  Att.'Oen.  v.  Ironmongers^  Co.  (A).  There 
a  testator  gave  the  residue  of  his  estate  to  a  corporation  upon  trust 
to  apply  one  moiety  of  the  revenue  to  the  redemption  of  British 
slaves  in  Turkey  or  Barbary,  and  one-fourth  to  the  support  of 
charity  schools  in  London  where  the  education  was  according  to 
the  Church  of  England,  not  giving  to  any  school  more  than  20/. 
a  year ;  and  the  rest  was  directed  to  be  applied  partly  for  providing 
a  specified  annual  payment  for  a  chaplain,  and,  subject  thereto,  for 
decayed  freemen  of  the  company.  There  being  no  British  captives 
in  Turkey  or  Barbary,  it  was  declared  that  the  moiety  directed  to 
be  applied  for  that  purpose  and  accumulations  of  income  ought  to 
be  applied,  after  setting  apart  a  certain  sum  for  the  redemp- 
tion of  possible  captives,  in  supporting  and  assisting  charity 
schools  in  England  and  Wales,  where  the  education  was  accord- 
ing to  the  Church  of  England,  but  not  to  an  amount  of  more 
than  20/.  per  year  to  any  one  school;  and  there  was  a  refer- 
ence to  approve  and  settle  a  scheme  for  that  purpose.  Liord 
Cottenham  said  (t) :  *'  I  think  the  most  reasonable  course  to  be 
adopted  is  to  look  at  the  second  gift,  as  indicative  of  the  kind  of 
charity  preferred  by  the  testator,  but  making  it  as  general  in  its 
application  as  the  first  was  intended  to  be,  that  is,  open  to  all  who 
might  stand  in  need  of  its  assistance  ;  which  leads  to  this  conclu- 
sion, that  it  should  be  applied  in  support  of  charity  schools,  with- 
out any  restriction  as  to  place,  where  the  education  is  according  to 
the  Church  of  England,  but  not  to  exceed  20/.  per  year  to  any 
one." 

(£)  AtL'Gen.  v.  Jronmongers'  Co,,  Cr.  {h)  Cr.  &  Ph.  208.    See  S.  C,  nom. 

&  JPh.  at  p.  226.  Ironmongers'  Co.  v.  AU.-Om,,  10  CI.  & 

(/)^«.-(?ew.v.iru?A»,Highm.Mortm.  F.  at  p.  929;  and  AU.^Om.  v.  Gibton, 

p.  386.  2  Beav.  317,  n. 

(^)  ated  2  My.  &  K,  at  p.  586 ;  and  (»)  Cr.  &  Ph.  at  p.  225. 
BOe  Milh  y.  Farmer,  19  Vee*  482: 
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Wliere  legacies  were  given  to  various  charitable  institutions,  of 
which  one  failed,  and  the  will  contained  a  direction  that  if  the 
specified  purposes  failed  the  legacies  were  to  be  applicable  to  the 
general  purposes  respectively,  the  failed  legacy  was  held  to  be 
distributable  pro  raid,  among  the  other  charitable  purposes  men- 
tioned {k). 

There  is,  however,  no  presumption  that  the  testator  would  have  No  ppesmnp. 
chosen  to  appropriate  the  share  of  the  object  which  has  failed  to  ^^^  ^, 
increase  the  funds  destined  for  the  other  objects  of  his  bounty  (/).  ^^l®^i*^®^ 
The  cy-pria  to  the  one  which  has  failed  must  be  found  without  to  other 
much  regard  to  the  others,  if  they  are  distinct  (w).  X^tef 

Lord  Gottenham  states  the  law  thus  (n) :  '^  If  several  charities  be  j^^e  stated 
named  in  a  will  and  one  fails  for  want  of  objects,  one  of  the  others  fei^ 
may  be  found  to  be  cy-prh  to  that  which  has  failed,  and  if  so,  its 
being  approved  by  the  testator  ought  to  be  an  additional  recom- 
mendation ;  but  such  other  charity  ought  not,  as  I  conceive,  to  be 
preferred  to  some  other  more  nearly  resembling  that  which  has 
failed," 

In  one  case  a  legacy^to  the  poor  was  given  to  poor  relations  of  LegadeB  for 
the  testator  (o),  and  in  another  to  poor  French  refugees,  the  testator  ^^  to  poor 
having  belonged  to  that  class  {p) .  reUtionu. 

Where  there  is  nothing  but  a  general  direction  that  a  fund  shall  General 
be  devoted  to  charity,  as  where  the  gift  is  for  charitable  purposes 
generally,  and  there  is  nothing  to  suggest  to  what  particular 
objects  the  donor  intended  his  bounty  to  be  applied,  there  is  of 
course  nothing  to  guide  the  Court  or  the  Grown  in  the  disposition 
of  the  fund  cy-pris  (q). 

In  such  a  case,  therefore,  there  is  no  limit  to  the  charitable  pur- 
poses for  which  the  fund  may  be  applied  (r).  The  Gourt  may, 
however,  in  framing  a  scheme,  have  regard  to  other  charitable 
objects  specified  {a). 

{k)  B4  HydeU   Trwtt,  W.  N.    1873,  having     regard     particularly    to    the 

202 ;  and  see  Thorlty   v.  Byme^  cited  other    two   objects    named.      See  the 

3  Hare,  196,  n.,  a  case  of  appHcatiou  decree  in  that  case,  stated  1  Mer.  App. 

under  the  sign  manual,  where  a  g^  to  722. 

an  institatiaQ  which  did  not  exist  was  (o)   Wart  y.  AU.'Gen.,  cited  3  Hare, 

given  to  another  institution  intended  to  194,  n.,  a  case  of  application  hy  the 

be  benefited  bj  the  same  will.  sign  manual. 

(Q  Alt.'Oen.  y.  Inmmongert^  Co.^  10  {p)  AtL-Gm^y. Ranee, cii&^Amh.A22, 

CL  &  F.  at  pp.  928,  929.  (i)  Att.-Gen.    y.    St/der/m,  1   Vem. 

(m)  Ibid.    See,  however,  S.  C.  2  My.  224  ;  7  Yes.  43,  n. ;  Fiesehel  y.  Parii,  2 

&  K.  at  p.  686,  per  Ixnd  Broaffham.  S.  &  S.  384  ;  and  see  cases  dted  ante, 

(n\  Att.'Gen.  y.  Ironmonger/  Co.,  Gr.  p.  29. 

ft  III.  at  p.  222.    See,  also,  per  Lord  (r)  Ibid.;  and  see  Att.-Gen,  v.  BouU" 

Langdale,  ibid.  2  Beav.  at  p.  326,  and  bee,  2  Yes.  Jun.  at  p.  388 ;  Ite  AshtonU 

Be  AihUmU  Charity,  27  Beav.  116  ;  and  Charity,  27  Beav.  at  p.  120. 

cf.  MUU  y.  Farmer,  19  Yes.  482,  where  (»)  Mille  v.  Farmer,  19  Yes.  482 ;  and 

the  Court  directed  a  scheme  to  be  framed  see  ante,  p.  130. 
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In  one  case  money  directed  to  be  applied  in  charity  was  given 
to  St.  George's  Hospital  («*). 


Objects 
impracticable 
or  inexpe- 
dient. 


End  kept  in 
view,  but 
means  yaried 


Applied  for 
same  class  of 
persons. 


Re-modeUing  Chanty. 

We  now  come  to  the  class  of  cases  where  an  existing  charity 
requires  to  be  re-modelled.  This  occurs  where  lapse  of  time  and 
change  of  circumstances  have  rendered  it  impracticable  or  inex- 
pedient to  adhere  strictly  to  the  objects  originally  named,  or  where, 
although  some  provision  may  still  be  made  for  the  original  objects, 
the  revenues  of  the  charity  have  increased  out  of  all  proportion  to 
their  requirements. 

In  this,  as  in  all  cases  in  which  the  cy-prh  doctrine  is  applied, 
the  intention  of  the  founders,  so  far  as  it  can  be  ascertained,  must 
be  followed. 

The  end  towards  which  the  charitable  trusts  were  originally 
directed  should  be  kept  in  view,  but  the  means  for  attaining  that 
end  may  be  varied  from  time  to  time  {x), 

"  You  look  to  the  charity  which  is  intended  to  be  created,  and 
you  distinguish  between  it  and  the  means  which  are  directed  for 
its  accomplishment.  Now  the  means  necessarily  vary  from  age  to 
age.  Take  a  charity  such  as  the  present,  for  the  relief  of  the  poor. 
The  condition  of  the  country,  or  of  the  locality,  may  have  dictated 
what  were  at  the  time  very  convenient  means  for  its  proper 
application.  In  the  progress  of  society,  however,  with  the  greater 
diffusion  of  wealth,  and  the  growth  of  population,  the  means 
originally  devised  may  become  inadequate  to  the  end,  and  Courts 
of  Equity  have  always  exercised  the  power  of  varying  the  means 
of  carrying  out  the  charity  from  time  to  time,  so  as  to  secure  more 
effectually  the  benefits  intended  "  (y). 

In  pursuance  of  this  principle,  it  is  clear  in  the  first  place  that 
it  would  be  improper  to  apply  the  charity  for  the  benefit  of  a  class 
of  persons  different  from  those  originally  intended  to  be  benefited. 
For  example,  if  the  intention  of  the  founder  was  to  benefit  the 
poor  of  a  particular  parish,  that  object  should  be  kept  in  view,  and 
it  would  be  wrong  to  apply  the  charity  for  the  benefit  of  the  poor 
of  another  parish  (a). 


(m)  Legge  v.  Asgill,  cited  3  Hare, 
194,  n.,  a  case  of  application  under  the 
sign  manual. 

(ar)  Clephane  v.  Lord  Ptovott  of  ^rfm- 
burgh,  L  R.  1  H.  L.  Sc.  417 ;  £e  Prison 
Charities,  L.  R.  16  Eq.  129;  Att.-Qen, 
V.  Jfankei/,  ibid,  140,  n. ;  £e  Cawpdeti 
Charities,  IS  Ch.  D.  at  p.  326  ;  Andrews 


V.  MeOufog,  H  App.  Cas.  at  p.  326. 

(y)  Per  Lord  "Westbury  in  Clephane  v. 
Lord  Frovost  of  Edinburgh,  L.  R.  1  H.  L. 
So.  at  p.  421 ;  and  see  the  observations 
of  Lora  Lyndhurst  in  Ironmongers*  jCo. 
V.  Att.'Oen,,  10  01.  &  F.  at  p.  924; 
and  800  further,  ante,  p.  144. 

{z)  Cf.  antey  p.  146. 
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If  the  founder  has  expressed  a  no  more  specifip  intention  than  Benefit  of 
that  the  charity  shall  be  applied  generally  for  the  benefit  of  the  §^Sm  ^aoe 
poor  of  a  particular  place,  it  is  obvious  that  the  Court  and  the  generally. 
Charity  Commissioners  have  a  completely  free  hand  in  determining 
in  what  particular  manner  the  revenues  shall  be  applied  for  the 
benefit  of  poor  persons  coming  within  that  description. 

It  has  always  been  held  that  where  the  object  of  a  charity  is  May  be 
expressed  to  be  the  benefit  of  the  poor  of  a  parish,  a  portion  of  the  ^^tion. 
income  may  properly  be  applied  for  the  education  of  the  children 
of  the  poor  (a). 

In  Be  AshtorCs  Charity  (6),  property  was  given  to  trustees  to  lu  Athum's 
found  almshouses,  and  6/.  per  annum  was  directed  to  be  paid  to  ^'^"^y* 
six  almswomen  belonging  to  the  Church  of  England.  Other 
specific  payments  were  directed  to  be  made,  and  the  remainder  of 
the  rents  and  profits  was  directed  to  be  yearly  divided  amongst 
the  six  almswomen.  The  income  having  greatly  increased,  the 
surplus  was  directed  to  be  applied  for  a  Church  of  England  school, 
the  children  of  Dissenters  being  admitted  on  the  teim&  upon  which 
the  Court  usually  admits  them. 

In  Re  Campden  Charities  (c),  two  of  the  properties  which  ite  Campdm 
required  to  be  dealt  with  were  (1)  property  given  by  Viscount  ^^^*^- 
Campden  in  1629  to  be  yearly  employed  for  the  benefit  of  the 
poor  of  the  town  of  Kensington  as  the  churchwardens  should 
think  proper,  and  (2)  property  called  Cromwell's  Gift,  of  the  trusts 
of  which  nothing  was  known,  except  that  it  appeared  that  it  was 
intended  for  the  benefit  of  the  poor  of  the  parish  of  Kensington. 
The  annual  income  of  these  properties  had  increased  from  10/.  and 
45/.  to  1,040/.  and  1,000/.  respectively. 

The  Charity  Commissioners  settled  a  scheme  by  which  they 
appropriated  the  income  to  the  following  objects :  (a)  the  relief  of 
poor  deserving  objects  of  the  parish  in  case  of  sudden  accident, 
sickness,  or  distress ;  (b)  subscriptions  to  dispensaries  and  hospitals 
in  the  parish ;  (c)  annuities  for  deserving  and  necessitous  persons 
who  had  resided  seven  years  in  the  parish ;  (d)  the  advancement 
of  the  education  of  children  attending  elementary  schools ;  (e)  pre- 
miums for  apprenticeship  and  outfits  for  poor  boys  of  the  parish ; 
(f )  payments  to  encourage  the  continuance  of  scholars  at  public 
elementary  schools  above  the  age  of  eleven  years ;  (g)  exhibitions 

(a)  Buhop  of  Hereford  v.  Adamt,   7  (h)  27Beav.  116;  and  see /ronffuw^^x' 

Vee.  324  ;  Wilkinmm  v.  ifa/tfi,  2  G.  &  J.  Co.  v.  Att.-Otn.,  10  a.  &  F.  908. 

636 ;  Rs  Lambeth  CharitUt,  22  L.  J.  Gh.  {e)  18  Ch.  D.  310.    See  farther,  CU- 

969^  School  Board  for  London  y.  Foul'  phone  v.  Lard  Provoit  of  Edinburgh^  L.  B. 

emer,  8  Gh.  D.  571 ;  Re  Campden  CharUiet,  I  H.  L.  So.  417. 
18  Gh.  D.  310. 
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at  higher  places  of  eduoatioii ;  (h)  proyiding  lecturee  and  evening 
classes. 

It  was  scarcely  disputed  that  this  application  was  within  the 
powers  of  the  CommissionerSy  the  stress  of  the  argument  being 
directed  to  another  property,  known  as  Lady  Campden's  Charity, 
hereafter  referred  to  (d). 

Where  the  class  intended  to  be  benefited  is  not  the  poor  of  a 
parish  generally  but  such  of  the  poor  as  are  in  want  or  distress,  it 
would  seem  that,  in  the  first  instance,  at  any  rate,  the  revenues 
ought  to  be  applied  in  the  relief  of  distress  and  not  for  educational 
purposes. 

In  Be  Lambeth  Charities  (e),  where  the  intention  was  to  benefit 
the  poor  and  needy  persons  of  a  parish,  it  was  held  that  in  settling 
a  scheme  regard  must  be  had  to  that  intention,  and  that  the 
revenues  ought  not  to  be  applied  for  education. 

And  in  a  recent  case  (/),  where  the  objects  of  the  charity  were 
''  sick,  aged,  and  impotent  persons,"  an  application  for  hospital 
purposes  was  held  to  be  more  in  accordance  with  the  donor's 
intention  than  an  application  for  educational  purposes,  and  conse*^ 
quently  preferable. 

The  case  is  more  difficult  where  the  founder  has  given  specific 
directions  with  regard  to  the  application  of  the  revenues ;  as,  for 
instance,  where  he  has  directed  them  to  be  applied  in  payment  of 
apprenticeship  fees  or  to  be  distributed  in  doles. 

Let  us  see  how  the  principle  that  the  end  is  to  be  kept  in  view, 
but  that  the  means  may  be  varied,  is  applied  in  such  a  case. 

Where  the  founder's  direction  is  that  the  revenues  shall  be 
applied  in  putting  out  poor  boys  of  a  particular  parish  as  appren* 
tices,  the  end  to  be  kept  in  view  is  to  provide  the  young  poor  of 
the  parish  with  such  an  education  as  will  enable  them  to  gain  their 
livelihood  in  an  honest  and  respectable  manner  {g). 

How,  then,  should  the  direction  with  regard  to  apprenticing  be 
dealt  withP 

In  Re  Cam])den  Chanties  (A),  Jessel,  M.  R.,  said,  dealing  with 
a  direction  by  the  testatrix  that  a  portion  of  the  revenue,  which 
had  enormously  increased,  should  be  applied  in  apprenticing  poor 
boys, — "  In  giving  5/.  a  year  to  apprentice  one  poor  boy  or  more 
she  evidently  thought  that  there  might  occasionally  be  a  chance 


(rf)  Seepoi^,  p.  169. 

(e\  22  L.  J.  Ch.  969  ;  Re  Status'  Willy 
21  li.  T.  261.  See  also  Re  Campden 
Charitiesy  18  Cflhi.  D.  310. 

(/)  AlL'Gen.  t.  Dulce  of  Northwnber' 


landy  5  Times  L.  R.  237. 

(^)  Per  Jessel,  M.  'R.yia  Re  Campdm 
Charitiesj  18  Ch.  D.  at  p.  326. 

(A)  At  p.  326 ;  see  also  Inmmongere* 
Co,  T.  AtL-Gen.y  10  a.  &  F.  at  p.  924, 
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of  more  than  one  boy,  but  her  notion  was  that  there  would  be 
enough  for  one  boy,  and,  no  doubt,  that  was  so  at  that  time,  and 
having  regard  to  the  SL  a  year,  whioh  was  all  she  gave.  But  did 
she  imagine,  or  can  anybody  suppose  she  imagined,  she  was  going 
to  provide  1,100/.  a  year  to  apprentice  any  number  of  boys  that 
might  be  living  in  the  parish  P  Of  course,  she  wa.8  not  dealing  with 
anything  of  the  kind.  The  amount  has  so  increased  that  we  have 
no  knowledge,  nor  can  we  even  guess,  what  she  would  have  done 
with  it  if  she  had  antidpated  any  such  increase  "(t). 

And  his  Lordship  added  (^'), — *^  It  was  actually  part  of  the  then  Change  of 
legislation,  by  the  Act  of  5  Eliz.,  that  nobody  should  exercise  ^^^" 
a  trade  in  this  country  without  he  had  been  apprenticed  .  •  .  . 
It  was  the  only  way  in  which  the  poor  boys  of  the  parish  could  be 
enabled  to  exerdse  a  trade,  and  it  was  not,  therefore,  that  she  (the 
testatrix)  desired  an  apprenticeship  je?^  se^  but  she  wished  to  benefit 
the  poor  by  enabling  the  poor  boys  of  the  parish  to  earn  their  living 
as  mechanics  or  otherwise,  having  regard  to  the  trades  specified  in 
the  statute  of  Queen  Elizabeth.  That  was  her  object.  Times  have 
changed ;  as  I  said  before,  ideas  have  changed.  All  that  legislation 
has  been  repealed.  It  is  no  longer  obligatory  on  poor  boys  to  be 
apprenticed.  They  can  be  taught  in  other  ways  a  knowledge  of 
their  trade  in  much  shorter  periods,  and  can  thereby  be  enabled  to 
earn  their  living.  Besides  this,  the  same  ideas  which  produced  a 
change  in  legislation  have  also  produced  a  change  in  the  habits  of 
mankind  in  this  country.  Apprenticeship,  although  not  quite 
obsolete,  is  rapidly  becoming  so.  Fewer  masters  take  apprentices, 
and  fewer  boys  are  apprenticed.  Here,  again,  we  must  have 
regard  to  the  existing  usages  of  society,  and  the  existing  wants  of 
the  poor,  who  are  intended  to  be  benefited." 

Accordingly,  in  such  a  case  it  is  proper,  inasmuch  as  there  are  Portion  of 
still  some  masters  willing  to   take  apprentices  and  some  boys  y^  r^^^ 
desirous  of  being  apprenticed,  to  leave  some  portion  of  the  fund  *?'  appren- 
to  be  applied  in  that  way ;  but  the  residue,  which  is  not  required 
for  that  purpose,  may  properly  be  applied  for  other  similar  pur- 
poses for  the  benefit  of  the  poor  of  the  parish  (k). 

The  next  case  to  be  considered  is  one  in  which  the  revenues  are  Doles, 
directed  to  be  applied  in  the  distribution  of  doles.    Dole  charities 
differ  from  apprenticeship  charities  in  this,  that  while  the  only 
objection  to  apprenticeship  charities  is  that  apprenticeship  is  a 
mode  of  learning  a  trade  which  at  the  present  day  is  rarely 

(•)  Cf.tlieobeeiTatKmsof  LordLynd-  (Ar)  See   per  Jessel,   M.   B.,   in    Re 

hurst  in  Att.'Gen.  t.  Ironmonffert*  Co.,  Campden  Charitiesy  18  Ch.  D.  at  pp.  320, 

10  CI.  &  F.  at  p.  924.  327. 

U)  At  pp.  325,  326. 
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adopted,  dole  charities  are  regarded  as  being  positivelj  mis- 
chievous. 

In  AtL'Oen.  v.  Marchant  (/),  Kindersley,  V.-C,  said,  "I  think, 
by  common  consent,  it  is  established  at  the  present  day  that  there 
is  nothing  more  detrimental  to  a  parish,  and  especially  to  the  poor 
inhabitants  of  it,  than  having  stated  sums  periodically  paid  to  the 
poor  of  that  parish  by  way  of  charity.  The  poorest  class  of  all  is 
not  allowed  to  participate  in  such  charities,  because  the  Court,  in 
such  cases,  always  excludes  those  who  are  in  the  receipt  of  paro- 
chial relief,  inasmuch  as  that  would  be  a  relief  to  the  poor  rates, 
and  so  a  charity  to  the  ratepayers  and  not  to  the  poor.  The  only 
effect  of  such  gifts  is  to  pauperise  the  parish,  that  is,  to  bring  into 
the  parish  a  numerous  class  of  poor  persons  just  above  the  class  of 
those  who  are  in  receipt  of  pauper  relief,  but  always  tending  to  fall 
into  and  increase  the  last-mentioned  dass." 

In  the  Campden  Chanties  Case,  where  the  portion  of  the  revenues 
which  had  been  directed  to  be  applied  in  doles  had  greatly 
increased,  it  was  admitted  that  the  practice  of  giving  doles  was 
harmful  and  should  not  be  extended ;  and  it  was  said  by  Jessel, 
M.  E.  (m),  that,  having  regard  to  the  change  in  the  amount  of  the 
revenues  of  the  charity  and  in  the  surrounding  circumstances,  an 
intention  that  the  larger  sum  which  had  become  available  should 
be  distributed  in  doles  could  not  be  imputed  to  the  founder. 

In  such  a  case  the  object  to  be  kept  in  view  is  simply  the  general 
relief  of  the  poor  of  the  parish,  nor  is  it  necessary  that  any  portion 
of  the  fund  should  be  retained  to  be  distributed  in  doles. 

'*  It  has  been  suggested,"  said  Jessel,  M.B.  (n),  ^' that,  inasmuch 
as  a  dole  is  a  payment  direct  to  a  poor  person,  in  carrying  out  the 
new  scheme  the  Court  is  bound  by  that  portion  of  the  direction  of 
the  old  scheme  or  wiU  which  directs  the  dole  to  be  paid  in  personal 
payments.  The  answer  is  very  simple ;  if  you  do  not  direct  it  to 
be  laid  out  in  doles  at  all,  the  mere  incident  of  a  dole  that  it  is 
paid  to  some  person  direct,  cannot  be  regarded  as  a  direction  given 
by  the  testatrix.  The  testatrix  directs  the  dole  to  be  paid,  and 
nothing  else,  and  the  personal  payment  follows  ;  but  if  you  get 
rid  of  the  dole  altogether,  on  the  ground  that  it  is  not  longer 
desirable  to  keep  it  in  continuance,  how  can  you  say  you  are  bound 
to  respect  that  which  is  not  a  direction  of  the  will,  but  a  mere 
incident  to  the  direction,  the  personal  payment  to  the  poor  people  P 
It  appears  to  me  that  that  objection  is  wholly  unfounded."  It 
was  consequently  held  that  a  fund,  directed  to  be  distributed  in 


(0  L.  B.  8  Eq. atp.  431.   See  also  JRe 
Statiea'  Will,  21  L.  T.  261. 


(m)  18  Ch.  D.  at  p. 
(w)  Ibid,  at  p.  830. 
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doles,  could  properly  be  applied  towards  the  relief  of  distress,  aad 
for  purposes  of  eduoation. 

Two  of  the  properties  which  were  dealt  with  in  lie  Campden  Application 
Charitm  (o),  have  already  been  referred  to  {p).    There  was  also  ghip^^XddT 
another  property :  that  was  property  given  by  ViBOOuntess  Camp-  ^'^^  ^ 
den  in  1643,  the  annual  income  of  which  had  increased  from  10/.  chaHOes  Cau, 
to  2,200/.    The  testatrix  had  directed  one  half  of  the  income  of 
this  property  to  be  paid  half-yearly  in  the  church,  or  the  porch 
thereof,  at  Kensington,  for  the  better  relief  of  the  most  poor  and 
needy  people  of  good  life  and  conversation  inhabiting  the  parish  of 
Kensington,  and  the  other  half  to  be  applied  yearly  to  put  forth 
one  poor  boy  or  more  of  the  said  parish  to  be  apprenticed. 

The  Charity  Commissioners  had  included  this  property  with  the 
other  two  in  the  scheme  already  mentioned  (9),  and  it  was  held 
that,  subject  to  certain  small  variations  of  detail,  the  proposed 
application  was  proper,  and  was  within  the  powers  of  the  Com- 
missioners. 

For  the  purpose  of  elucidating  the  way  in  which  the  principles  Usual  modes 
above  laid  down  are  worked  out  in  practice,  it  may  be  useful  to  chan§«af?OT 
append  a  statement  of  the  various  objects  towards  some  of  which  benefit  of 
the  revenues  of  charities  for  the  general  benefit  of  the  poor  are  ^^*^' 
commonly  applied  in  schemes  framed  by  the  Charity  Conmiissioners. 

Those  objects  are  as  follows : — 

1 .  Subscriptions  or  donations  to  a  dispensary,  infirmary,  hospital, 

or  convalescent  home,  whether  general  or  special,  in  such 
a  way  as  to  enable  the  objects  of  the  charity  to  obtain 
the  benefits  of  the  institution. 

2.  Subscriptions  or  donations  to  a  provident  club  or  society 

established  in  the  neighbourhood  for  the  supply  of  coal, 
clothing,  or  other  necessaries. 

3.  Subscriptions  or  donations  to  a  duly  registered  provident  or 

friendly  society. 

4.  Contributions  towards  the  provision  of  nurses  for  the  sick 

and  infirm. 

5.  Contributions  towards  the  purchase  of  annuities,  whether 

present  or  deferred,  or  the  augmentation  of  any  income 
or  other  means  of  support  possessed  by  the  recipient 
which  may  be  proved  to  the  satisfaction  of  the  trustees  to 
be  properly  secured,  and  to  have  been  produced  by  his  or 
her  own  exertions  or  providence. 

(0)  is  Ch.  D.  810.  (^)  AnU^  pp.  165,  166. 

(p)  Anie^  p.  156. 
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6.  Contributions  towards  the  cost  of  the  outfit  on  entering  upon 

a  trade  or  occupation,  or  into  service,  of  any  person  under 
the  age  of  twenty-one  years. 

7.  Contributions  towards  the  provision  of  the  passc^e  money, 

outfit,  or  other  requisite,  in  aid  of  the  emigration  of  any 
person. 

8.  Contributions  towards  the  provision  or  maintenance  of  a 

recreation  ground,  or  the  formation  of  a  fund  for  the 
acquisition  or  preservation  of  land  as  an  open  space, 
accessible  to  the  inhabitants  of  the  place  in  which  the 
charity  funds  axe  applicable. 

9.  Contributions  towards  the  maintenance  of  a  reading-room, 

library,  or  working  men's  club,  available  for  the  use  or 
benefit  of  such  inhabitants. 

10.  Contributions  towards   the  suppori;  of  any  museum,  art 

collection,  or  art  or  industrial  exhibition,  accessible  to 
such  inhabitants. 

11.  Contributions  towards  the  provision  of  technical  or  art  in- 

struction or  lectures. 

12.  The  supply  of  clothes,  linen,  bedding,  fuel,  tools,  medical  or 

other  aid  in  sickness,  food,  or  other  articles  in  kind  to  a 
limited  amount  in  a  year. 

13.  The  supply  of  temporary  relief  in  money,  by  way  of  loan  or 

otherwise,  in  cases  of  unexpected  loss,  or  sudden  destitu- 
tion (r). 

Applications  too  Remote, 

Before  leaving  this  part  of  the  subject  it  may  be  convenient  to 
enumerate  certain  cases  in  which  a  proposed  cy-pria  application  has 
been  rejected  as  being  too  remote  from  the  foimder's  intention. 
Some  of  these  have  been  already  referred  to. 

An  extension  of  a  charity  for  a  congregation  of  dissenters  to 
members  of  the  Church  of  ^England  was  refused  ($). 

Where  a  charity  was  founded  for  almshouses  for  poor  men  and 
women  "  reduced  by  sickness,  misfortune,  or  infirmity,"  it  was  held 
that  the  Court  could  not,  in  settling  a  scheme,  sanction  the  building 
of  a  hospital  with  accommodation  for  the  almspeople  {t). 


{r)  A  suggested  addition  to  the  aTx>ve 
obiects  has  been  the  payment  of  or  oon- 
tribution  towards  the  subscriptionB  of 
deBerving*  persons  to  friendly  societies 
and  clul^,  intended  to  secure  payments 
to  the  members  in  case  of  sickness  or  to 
their  -widows  and  children  in  case  of 
death.  It  may  be  added  that  schemes 
of  the  above  kind  provide  that  in  no 


case  shaU  the  fonds  of  the  chariiy  be 
applied  direotlv'  or  indirectly  in  relief  of 
the  rates  of  the  parish.  See  forms  of 
schemesypos^,  App.  II.  No.  1,  Clause  69. 
See  also  ante^  pp.  104  et  teq. 

(«)  Aii.-Gen.  v.  Wanaay,  16  Ves.  231. 

(0  Fhilpott  V.  8t.  Gtorgi%  Motpital, 
27  Beav.  107;  of. -4tt.-(?»i.  v.  JTrtghU 
ofQlasgoWy  12  L.  T.  N.  S.  806, 
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Property  devised  to  the  town  and  commonalty  of  Gfrantham  for  Charity  for 
the  discharge  of  the  tax  of  the  commonalty  to  the  King  for  ever,  ^^^ty, 
could  not  be  applied  to  the  use  of  the  poor  freemen  and  their 
widows  (u). 

It  was  held  that  a  gift  for  the  redemption  of  British  slaves  in  Redemption 
Turkey  and  Barbary  could  not  be  properly  applied  for  the  benefit  ^^  ^^^®*' 
of  pensioners  in  Greenwich  Hospital  who  were  present  at  the  battle 
of  Algiers,  or  for  the  Seamen's  Hospital  Society,  or  the  Eoyal  Naval 
Benevolent  Society,  or  the  Eoyal  Naval  School,  or  the  School 
attached  to  Ghreenwich  Hospital  (v). 

Where  the  trust  was  for  poor  prisoners  for  debt,  the  maintenance  Frisonets  for 
of  a  school  for  the  children  of  persons  convicted  of  crime  and      ** 
undergoing  sentence  was  held  to  be  an  object  too  remote  from  the 
intention  of  the  donor  (x). 

In  lie  Lambeth  Charities  (y),  it  was  held  that  a  charity  for  the  Charity  for 
poor  and  needy  could  not  properly  be  applied  to  educational  ^^y  ^^ 
purposes  unless  the  primary  object  was  first  provided  for. 

On  the  ground  that  charitable  funds  ought  not  j^nm^i  facie  to  be  Relief  of 
applied  in  relieving  the  rates,  a  proposed  application  will  sometimes  ^^' 
be  objectionable  on  the  ground  that  it  makes  provision  for  objects 
already  provided  for  by  rates  (z). 

And  where  a  charity  school  had  been  transferred  to  the  school  Reyenues  of 
board,  it  was  held  that  a  scheme  for  the  application  of  the  endow-  J^^  ^^' 
ment  ought  to  provide  that  the  funds  should  be  applied  for  the  school  l»ard. 
advancement  of  learning  within  the  school,  as  by  establishing 
exhibitions,  &c.,  and  not  for  the  general  purposes  of  the  school, 
whidi  would  merely  have  the  effect  of  relieving  the  rates  {a). 

And  in  another  case,  where  the  principle  of  the  original  f ounda-  Reformation 
tion  was  the  reformation  of  vagrants  by  compulsory  labour,  a  ^°^^^, 
proposed  application  of  one-half  of  the  income  in  relieving  homeless 
wd  destitute  persons  was  rejected  (6).. 

Statutory  Cy-pris  Application. 

Applications  of  the  cy-pria  principle,  even  more  extensive  than  Cy-prU 
that  supported  by  the  Court  in  the  Campden  Charities  Casey  have  ^cted^by 
been  in  several  instances  expressly  authorized  by  the  legislature.      legislature. 

Thus,  under  the  Endowed  Schools  Acts,  the  Charity  Commis-  End.  SohoolB 

Aots. 

iu)  ^<^-6^tff}.  T.^MtMy,  24BeaT.299.  {t)  Be  JPtisan  Charitiea,  supra;  Att.-, 

(v)  Att.'Oen,  y.  Irmmdngeri^  Co,^  Cr.  Gm.  y.  Duke  of  Northumbirkmd,  6  Times 

ft  Ph.  at  p.  225.  L.  R.  287. 

(x)  Ss  iVwoft  Charitiesy  L.  R.  16  Eq.  (a)  He  Foplar  and  Bkekwall  Free  Schod^ 

129.  8  Gh.  D.  543. 

{v)  22  L.  7.  Gh.  959 ;    and  see  He  (b)  Me  BrideweU  Matpital,  8  W.  R. 

Stanes*  Will,  21  L.  T.  261.  718. 

T.  M 
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sioners,  in  addition  to  extendye  powers  of  dealing  with  eduoational 
endowments,  are  empowered  in  certain  oiroumstanoeB  to  apply 
charities  of  a  non-educational  diaracter  to  eduoational  purposes  (c). 
City  of  Again,  in  dealing  with  the  parochial  charities  of  the  City  of 

ParooSal        London,  the  Commissioners  have  power  to  apply  property  scheduled 
<3w«itie8  Act,  ^  eoclesiastical  charity  property  to  general  ecclesiastical  purposes, 
and  property  scheduled  as  general  charity  property  to  various 
charitable  purposes,  in  parts  of  the  metropolis  other  than  the 
parish  in  which  the  trusts  of  the  charity  are  applicable  (d). 
Commons  Another  instance  may  be  found  in  the  provision  contained  in  the 

^^  Commons  Act,  1876  (<?),  for  the  application  under  the  authority  of 

the  Charity  Commissioners  of  fuel  allotments  as  recreation  grounds 
and  field  gardens. 
Allotments  Perhaps  the  widest  of  all  the  legislative  enactments  of  this  kind 

Act,  1882.  is  that  contained  in  the  Allotments  Extension  Act)  1882"(/),  that 
in  every  scheme  made  by  the  Charity  Commissioners  in  regard  to 
a  charity,  part  of  the  endowment  of  which  consists  of  land,  a  pro- 
vision must  be  inserted  authorizing  the  trustees  to  set  aside  portions 
of  the  land  for  allotments.  This,  indeed,  can  scarcely  be  called  an. 
application  of  the  cy^ea  doctrine,  inasmuch  as  it  is  a  positive 
direction  that  part  of  the  charity  property  shall  be  applied  for. 
allotments,  whatever  the  trusts  of  the  charity  may  be,  and  whether 
they  are  capable  of  being  carried  into  effect  or  not, 

Qrammar  Schooh^  8fc. 
Instruction  in  Many  schools  have  been  established  in  this  country,  especially 
^oolsfor-  during  the  reign  of  Edward  VI.,  under  the  distinctive  title  of 
™T^^d^*^  Grammar  Schools.  "  Ghrammar  School "  has  been  generally  con- 
beyond  Latin  strued  to  mean  a  school  for  instruction  in  Latin  and  Gfteek ;  and  it 
and  Greek,  j^gjg  Y)een  held  that  there  is  no  principle  of  cy-pris  under  which  the 
system  of  education  can  be  extended,  as  any  extension  would  be. 
contrary  to  the  wish  of  the  founders. 

This  was  laid  down  in  Att-Qen,  v.  WTiiieley  (^),  where  Lord 
Eldon  held  that  the  system  of  tuition  at  a  Free  Qrammar  School 
which  was  ^^  confined  to  the  Greek  and  Latin  tongues  solely,"  could 
not  be  extended  by  the  employment  of  masters  to  teach  ^'  writing 

(e)  End.  Schools  Act,  1869,  s.  Zt^.poit.  {g)  11  Ves.  ^41,  244.    Se6  AtL-Oen. 

See  9^aopo9t,  pp.  171, 172.  t.  Earl  of  Mansjbld,  2  Rnss.  601.    Of. 

(rf)  See    City    of   London    Parochial  Att.-Gen.  v.  Martley,  2  J.  &  W.  363  ; 

Charities  Act,  1883,  se.  18  and  14,  po9t.  £e  HighgaU   SehwO^  2   Jor.    774 ;    Se 

if)  Sect.  19,  pott.    See  also  the  pro*  Chipping  Sodbury  School,  8  L.  J.  O.  S. 

Tisions  as  to  liie  application  of  the  pro-  Ch.  13 ;  Att'Gen,  t.  JBithop  of  Worenter^ , 

perty-  of  mnnioipal  corporations  dissolved  9  Hare,  at  p.  869.    The  old  law  relating 

nnder  the  Mnnidpal  Corporations  Act,  to  grammar  schools  is  practicallj  super- 

1883.    See  sect.  3  of  that  Act,  pott,-  seded  by  the  End.  SchooU  Acts :   see 

(/)  Sect.  \i,po8t,  post,  pp.  170  et  seq. 
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and  arithmetio,  and  the  French  and  Grerman  and  such  other  living 
languages  as  were  usually  considered  to  form  the  basis  of  a  mer« 
<»uitile  or  commercial  education." 

^^  The  question/'  said  his  Lordship  (A),  ^^  is  not  what  are  the  quali- 
fioations  most  suitable  to  the  rising  generation  of  the  place  where 
the  charitable  foundation  subsists,  but  what  are  the  qualifications 
intended.  If  upon  the  instruments  of  donation  the  diarity  intended 
was  for  the  purpose  of  carrying  on  free  teaching  in  what  is  called 
a  free  grammar  school,  I  am  not  aware,  nor  can  I  recollect  from 
any  case,  what  authority  this  Court  has  to  say  the  conversion  of 
that  institution,  by  filling  a  school  intended  for  that  mode  of  edu- 
cation with  scholars  learning  the  German  and  French  languages, 
mathematics,  and  anything  except  Greek  and  Latin,  is  within  the 
power  of  this  Court.  .  .  .  The  difficulty  is  insuperable." 

The  rule  has,  however,  been  relaxed,  and  it  is  now  settled  that  Selaxaiion 
provision  for  the  teaching  of  reading,  writing,  arithmetic,  modem 
languages,  &c.,  may  be  properly  introduced  into  a  scheme  for  the 
management  of  a  free  grammar  school  (t). 

Li  JRe  Latymer^s  Charity  {j)^  Eomilly,  M.  E.,  said:  "It  is 
necessary  to  take  into  consideration  the  great  alteration  that  has 
taken  place  in  education  since  that  period  (t.  e.,  when  the  charity 
was  established).  The  diarity  was  founded  a  little  under  two 
centuries  and  a-half  from  the  present  time,  and  the  education  that 
was  fitting  for  boys  of  that  period  would  be  a  little  extended  now, 
and  if  other  means  can  be  found  of  improving  and  adding  to 
that,  it  would  be  veiy  useful  and  fully  within  the  scope  of  the 
charity"  (*). 

Where  a  "  free  school "  is  not  a  **  free  grammar  school,"  the  "Preeschoor' 
course  of  education  has  never  been  held  to  be  confined  to  Latin  and  ~^^ 
Greek  exclusively,  but  has  always  been  extended  to  various  branches  school. 
of  elementary  learning  (/). 

"Free  school"  does  not  always  mean  "free  grammar  school"  (w).  Where  "free 
The  term  "  free  school "  is  fiexible,  and  must  be  construed  accord-  ^eaos  "free 
ing  to  the  context  and  the  usage  which  has  prevailed  in  the  school,  grammar 
It  has  no  reference  to  the  instruction  given  in  the  school,  but  refers 
to  the  terms  on  which  the  instruction  is  given ;  and  if  grammar 

SK\  At  p.  247.                                           school  in  this  case  was  not  a  grammar 
♦0     '  -     .    -     .   ^ 


(i)  Ait.'Oen.    y.  Haherdaaheri^  Co.,  3  school  properly  so  called.    See  also  £e 

Buss.  530 ;  AU.'Gen,  t.  Dtxte^  3  Buss.  Bughy  School,  1  Beav.  457. 

534y  n. ;  Att.'Om,  y.  Earlof  Bwon.  15  (k)  These  principles  correspond  closely 

Sim.  198 ;  Att.'Gen,  y.  Oatcoigne,  2  My.  with  those  laid  down  in  Ee  Campdm 

&  K.  647 ;  AiL'Gen.  y.  Caiiu  CotUgCy  2  ChariHety  18  Gh.  D.  310;  ante,  pp.  166 

Keen,   150 ;  BerkhamptUad  School  Case,  —158. 

li.   B.   1   £q.   102;    Manchester  School  {^  Att.^Gen,  t.  Jackson,  2  Keen,  6il, 

Case,  li.  B.  2  Ch.  497.  651. 

0)  L.  B.  7  £q.  at  pp.  358,  359  ;  the  (n)  Ibid, 
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be  taught  in  a  Bohool  free  of  charge,  it  may  well  be  said  to  be  a 
free  school  (o). 

But  in  the  case  of  a  school  founded  in  or  before  the  seventeenth 
century  "  for  the  instruction  of  children  and  youth  in  good  litera- 
ture and  learning,"  the  presumption  is  that  it  was  intended  for 
instruction  in  the  learned  languages  (p). 
Instruction  in      Where  a  school  had  been  founded  by  letters  patent,  and  after- 
Greek  made     wards  incorporated  by  statute,  for  "  the  teaching  of  children  in 
imperative  by  grammar  freely,  without  any  exaction  or  request  of  money,  not 
of  foundation,  exceeding  the  number  of  144,"  it  was  held  that  instruction  in  Latin 
and  Ghreek  was  made  imperative  by  the  terms  of  the  foimdation  (q). 
Power  to  By  the  Grammar  Schools  Act  (r).  Courts  of  Equity  have  now  the 

of  education  power  of  extending  the  system  of  education  in  grammar  schools 
V^ct^c^  ?7^  (^^*  excepted  from  the  Act)  "  to  other  useful  branches  of  literature 
and  science  in  addition  to  or  (subject  to  the  provisions  hereinafter 
contained)  in  lieu  of  the  Greek  and  Latin  languages,  or  such  other 
instruction  as  may  be  required  by  the  terms  of  the  foundation  or 
the  then  existing  statutes"  (s).  But,  before  making  any  order 
under  this  Act,  any  special  visitor  or  other  competent  authority  is 
to  have  an  opportunity  to  be  heard  (^),  and  the  Court  must  consider 
the  intentions  of  the  founders  and  benefactors  of  the  grammar 
school,  and  its  nature  and  condition  (u) ;  and  unless  the  revenues  of 
a  grammar  school  are  insufficient,  the  Court  is  not  authorized  to 
dispense  with  the  teaching  of  Latin  and  Ghreek,  or  to  treat  instruc- 
tion therein  otherwise  than  as  the  principal  object  of  the  founda- 
tion (a?).  Where  the  teaching  of  Latin  and  Qreek  is  retained, 
the  standard  of  admission  must  not  be  lowered  (y) ;  and  where  it  is 
dispensed  with,  analogous  instruction  must  be  substituted  (z).  And 
the  schools  are  still  to  be  considered  as  grammar  schools,  subject  to 
the  jurisdiction  of  the  ordinary  (a). 

Where  there  are  several  schools  in  one  place,  and  the  revenues  of 
any  are  insufficient,  they  may,  with  the  consent  of  the  visitor,  patron, 
and  governors  of  every  school  to  be  afEected  thereby,  be  united  (i). 

Two  clauses  of  this  Act  very  much  limited  its  utility.  One 
provided  that  no  new  statutes  affecting  the  duties  or  emoluments 
of  any  schoolmaster  or  under-master  should  be  brought  iato 
operation'  as  regards  any  such  master  ^'who  shall  have  been 

(o)  Att.-Om,  V.  Bishop  of  JForeetter,  9  n.  (jp). 

Hare,  at  p.  858.  (•)  Sect.  1. 

(p)  IHd,  at  pp.  368,  359.  (t)  Ibid. 

(q)  BerkhampitMd  School  OoBe,  L.  B.  1  (u)  Sect.  2. 

Eq.  102.  (x)  Sect.  8. 

(r)  3  &  4  Vict.  0.  77.    See  App.  I.,  (y)  Sect.  4. 

post.   Grammar  schools  within  the  mean-  Cz)  Sect.  5. 

ing^  of  this  Act  are  also  subject  to  the  {a)  Sect.  7. 

End.   Schools   Acts,  see  post,  p.  170,  {b)  Sect.  9. 
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appointed  previously  to  the  passing  of  this  Act  (c),  without  his 
consent  in  writing ;"  but  that  in  case  any  such  master  should  not 
consent,  but  should  be  willing  to  resign  his  office,  the  governors,  or 
if  there  should  be  no  governors,  the  visitor,  might  assign  him  a  pen- 
sion {d) .  The  other  clause  provided  that  any  schoolmaster  appointed 
subsequently  to  the  passing  of  the  Act  should  receive  his  appoint- 
ment subject  to  such  new  statutes  as  might  be  made  and  confirmed 
by  the  Court  in  pursuance  of  any  proceedings  commenced  tmder 
the  Act  within  six  months  after  the  occurrence  of  the  vacancy  on 
which  he  was  appointed  (e). 

The  result  of  the  two  last-mentioned  clauses  was,  that  for  some 
years,  with  rare  exceptions,  no  good  schemes  for  improved  education 
were  framed  unless  the  office  of  master  was  vacant ;  and  it  was  by 
no  means  generally  understood  that  if  a  master  of  a  grammar 
school  were  once  appointed,  and  no  steps  for  a  scheme  were  taken 
within  six  months  from  the  date  of  the  vacancy,  he  was  thenceforth 
in  a  position  to  put  a  veto  on  any  extension  (/). 

.    In  settling  schemes  for  schools,  many  questions  have  arisen.  QneBtiopB 
The  most  important  of  these  will  now  be  noticed.  S^wshemw 

A  provision  may  properly  be  introduced  requiring  some  payment  *or  echooia. 
to  be  made,  as,  for  instance,  a  small  capitation  fee,  instead  of  Capitation 
allowing  the  education  to  be  entirely  gratuitous  (g).    But  if  the 
school  was  originally  intended  to  provide  gratuitous  education,  a 
certain  number  of  free  scholars  should  continue  to  be  received  {h). 

A  certain  number  of  paying  scholars  may  also  be  introduced,  in  introdnctioii 
addition  to  those  taught  gratuitously,  but  no  distinction  should  be  ^^^^ 
made  between  them  as  regards  exhibitions  and  prizes  (i). 

The  case  is,  however,  difiPerent  where  the  school  is  in  fact  a  school 
for  paying  scholars,  but  provision  is  made  for  a  certain  number  of 
foundationers  receiving  gratuitous  education  {k). 

Where  the  school  was  designated  a  grammar  school,  but  writing  Qaaiification 
and  arithmetic  in  all  its  branches  were  directed  to  be  taught,  it  ^ot  admiadoji. 
was  held  that  boys,  qualified  in  other  respects,  ought  to  be  admitted 
if  they  could  read  English,  and  were  capable  of  being  taught  the 
first  elements  of  grammar.  And  the  Court  expressed  disapproval 
of  the  course  which  had  been  adopted,  of  discouraging  the  entrance 
of  boys  under  12  (/).   In  a  school,  foimded  for  providing  gratuitous 

(e)  The  Act  passed  7th  August,  1840.  Be  Zatjftngr^t  Chanty,  supra, 

(d)  Sect.  10.  (i)  Manehuter  School  Cote,  L.   B.   2 

(e)  Sect.  II.  Ch.  497.    Gf.  also  £e  Latymer^B  Charity^ 

(f)  Fearon's  Endowed  Charities,  p.  70.  tupra. 

ilf)  Berkhampttead  School  Case,  L.  B.  1  (k)  Be  Buyby  School,  1  Bear.  467. 

Bq.  102 ;  Be  Laiymer's  Charity,  L.  B.  7  (/}  Ibid.     See  Att.-Qtn,    t.  Earl  of 

"  .  363.  Stamford,  1  Ph.  787 ;  Manchester  School 

[h)  Berkhampstead  School  Otoe,  supra;  Case, L.  B.  2  Gh.  497. 
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Boarders. 


education,  if  some  paying  soholars  are  introduced,  the  free  scholars 
should  not  be  selected  by  competitive  examination  (m). 

It  is  proper  to  make  provision  for  exhibitions  and  scholarships  if 
the  revenues  are  sufficient  (n). 

It  is  veiy  important  to  provide  proper  remuneration  for  a 
competent  master.  That  remuneration  should  not  be  curtailed  by 
expenditure  on  exhibitions  and  scholarships.  For  however  useful 
they  may  be  when  the  revenues  are  sufficient,  the  chief  object,  after 
all,  is  to  provide  proper  instruction  (o). 

In  considering  tiie  question  of  the  propriety  of  introducing 
boarders  into  free  grammar  schools,  each  case  must  be  tried  on  its 
own  merits.  The  question  often  depends  upon  the  construction  of 
the  terms  of  the  endowment.  The  rule  which  has  generally  been 
adopted  seems  to  be  that,  in  the  absence  of  anything  authorizing 
it  in  the  endowment,  and  in  the  absence  of  usage,  the  master  of 
a  free  grammar  school  ought  not,  except  under  special  circum- 
stances, to  be  allowed  to  take  boarders  (p). 

If,  however,  it  is  f oimd  that  the  revenues  of  the  school  are  in- 
sufficient to  provide  a  competent  master  without  permitting  him 
to  take  boarders,  the  scheme  may  be  altered  by  allowing  him  to  do 
so;  but  it  seems  that  such  alteration  is  made  reluctantly,  and  only 
in  cases  of  necessity  {q). 

It  has  been  laid  down  by  Eomilly,  M.  E.,  in  a  judgment  deserv- 
ing careful  perusal,  that  in  grammar  schools  which  from  their 
position  and  neighbourhood  are  well  attended  by  free  scholars, 
boarders  should  not  be  admitted,  except  to  a.limited  extent,  so  as 
not  to  interfere  with  the  general  character  of  the  school ;  and  when 
a  school  has  attained  a  great  amount  of  success  under  either  system, 
i.e.y  either  under  a  system  admitting  or  rejecting  boarders,  it  is 
foreign  to  the  duty  and  practice  of  the  Court  to  interfere  with  or 
alter  it  (r). 


(m)  Manchester  School  Cote,  L.  B.  2  Gh. 
497. 

(n)  Berkhampstead  School  Case^  L.  B. 

1  Eq.  102;  Manchester  School  Case,  supra; 
and  see  ^  Foplar  and  Ulaekwall  Free 
School,  8  Ch.  D.  543.  Ko  distinction 
should  be  made  between  paying  and  free 
soholars  as  regards  exhibitions  and  prizes 
or  otherwise :  Att.'Om.  v.  EarlofStam^ 
fordy  supra ;  per  Lord  Lyndhurst,  Man^ 
Chester  School  Case  supra,  Contrd,  per 
Lord  Cottenham,  in  Att.'Gen.  v.  J^rl 
of  Stamford,  supra;  Att,'Oen.  Y.Ludlow, 

2  Ph.  686;  followed  in  Sol.- Gen.  t.  Cor- 
poration of  Bath,  18  L.  J.  Ch.  276. 

(jj  Att.-Gen.  v.  Archbishop  of  York, 
17  Beay.  496.  The  same  case  also  con- 
tains provisioDs  with  regard  to  the 
attendaDce  and  residence  ox  the  master. 


(p)  Att.'Gen.  v.  Corporation  of  Glou- 
cester, 28  Beav.  438 ;  but  see  AU.-Gen. 
T.  Bishop  of  Worcester,  9  Hare,  at  p.  363. 

{q)  Att.'Gen,  t.  Corporation  of  Glou- 
cester, supra, 

(r)  Be  Bristol  Free  Grammar  School,  28 
Beav.  172.  The  masters  were  allowed 
to  take  boarders  in  the  f  oUowing  cases : 
Att.-Gen,  v.  Fori  of  Stamford,  1  Ph. 
737;  Att,-Gen,  v.  Bishop  of  Wot^eester, 
9  Hare,  328;  Att.-Gen,  v.  Dean  and 
Canons  of  Christ  Church,  Jao.  474  ;  Berk- 
hampstead School  Case,  L.  B.  1  £q.  102. 
In  the  following  cases  the  masters  were 
not  allowed  to  take  boarders  :  Att.-Gen, 
T.  Earl  of  Stanford,  16  Sim.  463;  Att,- 
Gen.  v.  JSarl  of  Devon,  16  Sim.  193 ;  Be 
Bristol  Free  Grammar  School,  28  Beav.  161. 
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In  Be  Laiymer^s  Charity  (t),  a  charity  was  founded  in  1626  for  Elementary 
the  purpose  of  clothing  eight  poor  boys  of  the  town  of  Edmonton 
and  causing  them  "  to  be  put  to  some  petty  school,  to  the  end  they 
might  learn  to  read  English,  and  there  to  be  so  kept  until  they 
should  attain  the  age  of  thirteen  years,  thereby  to  keep  them  from 
idle  and  vagrant  courses,  and  also  instruct  them  in  some  port  of 
Gh)d'8  true  reUgion.''  The  income  of  the  charity  having  greatly 
increased,  the  Court  upheld  a  scheme  of  the  Charity  Commissioners 
containing  the  following  provisions :  (1)  The  establishment  of  an 
elementaiy  school  confined  to  the  sons  of  inhabitants  of  Edmonton 
and  of  a  superior  school  not  so  confined ;  (2)  the  payment  of  capi- 
tation fees ;  (3)  the  gratuitous  education  of  a  certain  number  of 
boys  in  both  schools,  those  in  the  superior  school  to  be  selected  by 
competitive  examination,  those  in  the  lower  for  proficiency,  good 
conduct,  or  poverty;  (4)  an  allowance  of  clothing  for  twenty 
boys  attending  the  lower  school,  to  be  selected  for  merit,  regular 
attendance,  good  conduct,  or  poverty. 

Where  a  grammar  school  is  a  Church  of  England  school  the  Beiigioiis 
religious  instruction  given  there  must  be  in  accordance  with  that       ^^ 
of  the  Established  Church  {u). 

The  grammcor  schools  of  King  Edward  YI.  were  founded,  not 
only  for  teaching  grammar,  but  also  for  sound  religious  education, 
which,  looking  to  the  period  at  which  the  schools  were  founded, 
although  nothing  be  said  in  the  charter,  must  mean  education 
according  to  the  doctrine  and  discipline  of  the  Church  of  Eng- 
land (v).  In  general,  in  the  case  of  grammar  schools  foxmded  by 
King  Edward  VI.,  the  Court  has  only  directed  generally  in  the 
scheme  that  the  scholars  shall  be  instructed  in  religion,  but  the 
mode  of  instruction  has  been  left  to  the  trustees  and  visitor  (a?). 

With  regard  to  the  nature  of  schools  generally,  it  has  been  Nature  of 

observed  that,  "  looking to  the  regulations  relative  to  the  f^^J^  aown 

licensing  of  schoolmasters,  and  regulations  in  regard  to  teaching  ^  <^e  of 
in  general,  which  were  not  superseded  until  so  late  a  period  as 
the  time  of  George  III.,  a  great  deal  might  be  said  in  support  of 
the  position,  that  foundations  for  instruction  of  any  kind,  at  least 
down  to  the  time  of  Charles  I.,  involved  necessarily  religious  teach- 
ing "(y). 

U)  L.  B.  7  £q.  363.  2  De  G.  &  J.  536  ;  S.  C.  nom.  Jiaker  t. 

(«)  AU,'Gen,  ▼.  Dean  and  Canons   of  Lee^  8  H.  L.  C.  496. 

Chrisi  Church,  Jao.  474.  (x)  AU.^Oen.  v.   Sherborne  Grammar 

(v)  Re  Chehnrford  Grammar  School^  1  Sehoolf  supra ;  Se  Stafford  Charities,  supra. 

K.  &  J.  643;  He  Stafford  Charities,  26  (y)  TerWood^V.-C.,  in  Re  Chelmsford 

Bear.  28 ;  Att.'Gen.  ▼.  Sherborne  Grammar  Grammar  School,  1  K.  &  J.  at  p.  666. 
School,  18  Beav.  266 ;  Sellminsier  School, 
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Althougli  a  school  is  in  oonneotion  with  the  Ohuroh  of  England, 
in  the  absence  of  any  evidence  confining  the  benefit  of  the  charity 
to  members  of  the  Church  of  England,  the  children  of  Dissenters 
will  be  admitted  to  partake,  at  any  rate  where  there  is  evidence 
of  usage  in  their  favour  (z). 

In  lie  Ilmimter  School  {a)  it  was  held  that  the  children  of  Dis- 
senters were  properly  admitted  to  a  grammar  school  of  King 
Edward  VI. 

In  one  case  the  Court  authorized  an  application  to  Parliament 
to  obtain  a  scheme  for  admitting  children  of  Dissenters  to  the 
benefit  of  a  Church  of  England  school  (&). 

The  question  how  far  the  children  of  Dissenters  should  be 
exempted  from  religious  teaching  according  to  the  doctrines  of  the 
Church  of  England  has  in  one  class  of  cases  been  left  to  the  dis« 
cretion  of  the  head-master  (c). 

In  other  cases  regard  has  been  paid  to  the  religious  scruples  of 
Dissenters,  by  the  introduction  of  a  provision  similar  to  that  in  Re 
Free  Grammar  School^  8fc.,  at  Hem^worth  (d). 

The  former  course  is  that  which  seems  to  have  been  more  usually 
adopted. 

Where  a  grammar  school  is  not  a  Church  of  England  school,  a 
scheme  may  provide  that  children  of  parents  who  object  shall  not 
receive  religious  instruction  or  attend  church  {e). 

A  testator,  in  1614,  founded  a  preachership,  a  school,  and  alms- 
houses, but  neither  by  the  will  nor  by  the  charter  of  foundation 
was  any  provision  made  as  to  the  religious  instruction  of  the 
scholars ;  the  charter  empowered  the  governors  to  make  such  rea- 
sonable statutes  for  the  "  good  rule  and  governance  "  of  the  school 
as  they  should  think  proper,  so  long  as  they  were  not  repugnant 
to  the  laws  of  the  realm.  Statutes  were  accordingly  made  requir- 
ing the  scholars  to  attend  church  and  receive  religious  instruction. 
It  was  held  by  Eomilly,  M.  E.,  that  this  was  not  a  Church  of 
England  school,  and  it  was  ordered  that  a  clause  should  be  in- 
serted in  a  proposed  scheme  that  no  scholar  should  be  compelled  to 
attend  church  or  to  receive  religious  instruction  (/). 


(«)  Ait.'Gm,  V.  Bishop  of  Worcester , 
0  Hare,  at  p.  367  ;  and  see  AU,-Gen.  t. 
Sherborne  Grammar  School,  18  Beav.  266  ; 
Alt,' Gen,  v.  Clifton,  32  Beav.  696; 
Att^^Gen,  v.  Bishop  of  Limerick,  6  Ir.  R. 
Eq.  403. 

(a)  2  De  a.  &  J.  635 ;  S,  C,  nom. 
Baker  v.  Lee,  8  H.  L.  C.  496. 

(b)  Alt. 'Gen.  v.  Market  Bostvorth 
School,  36  Beav.  305. 

{c)  Be  King*8  Grammar  School,  War' 


ioick,  1  Ph.  664;  Att.-Gen.  v.  Biehap 
of  Worcester,  9  Hare,  at  p.  367. 

(rf)  Infra.  See  Att.^Gen,  v.  CuUtm, 
1  T.  &  0.  C.  C.  411 ;  Att.'Gen,  v.  Lord 
Carrington,  cited  1  Ri.  at  p.  667. 

{e)  AtU'Gen.  v.  Haberdashers*  Co.,  19 
Beav.  386.  See  also  Att.-Gen.  v.  CuUum, 
1  Y.  &  C.  C.  C.  411 ;  Ati.'Gen.  v»  Bishop 
of  Limerick,  5  Jr.  B.  Eq.  403. 

(/)  Att.'Gen.  v.  Haberdashers'  Co., 
supra. 
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Whdre  the  regulations  by  which  a  school  was  governed  provided 
that  religious  instruction  according  to  the  Church  of  England 
should  be  given  "  to  such  of  the  boys  whose  parents  or  persons 
standing  to  them  in  loco  parentis  shall  be  in  communion  with  that 
ohurohy  and  to  such  other  boys  whose  parents  or  other  persons 
standing  to  them  in  loco  parentis  shall  not  object  in  writing  to  their 
receiving  such  instruction/'  it  was  held  that  the  school  was  not  one 
the  scholars  at  which  were  required  to  be  educated  according  to 
the  doctrines  of  any  particular  church  {g). 

In  the  case  of  an  educational  as  opposed  to  a  religious  charity  Freenmptioii 
there  is,  as  we  have  seen,  a  presumption  that  no  particular  religious  ^^2^ 
doctrines  were  intended  to  be  inculcated,  which  cannot  be  rebutted  restrictdonfl. 
except  by  a  plain  expression  of  intention  (h). 

The  Lord  Chancellor^  as  visitor  on  behalf  of  the  Crown,  may,  it  Lord  Chan- 
seems,  grant  greater  f adlitiee  for  the  exemption  of  children  of  ^^/J^ 
Dissenters  from  particular  branches  of  religious  teaching  than  the  behalf  of 
Court  (.).  ^'^• 

The  Endowed  Schools  Act,  1860  (A;),  after  reciting  that  it  was  End.  Sohoola 
exx)edient  that  some  restrictions  upon  the  government  and  teach*  ° '  ^^  * 
ing  of  certain  endowed  schools  should  be  removed  or  modified, 
enacts  that  "it  shall  be  lawful  for  the  trustees  or  governors  of 
eveiy  endowed  school  from  time  to  time  to  make,  and  they  shall 
be  bound  to  make,  such  orders  as,  whilst  they  shall  not  interfere 
with  the  religious  teaching  of  the  other  scholars  as  now  fixed  by 
statute  or  other  legal  requirement,  and  shall  not  authorize  any 
religious  teaching  other  than  that  previously  afforded  in  the  school, 
shaU  nevertheless  provide  for  admitting  to  the  benefits  of  the 
school  the  children  of  parents  not  in  communion  with  the  church, 
sect,  or  denomination  according  to  the  doctrines  or  formularies  of 
which  religious  instruction  is  to  be  afforded  under  the  endowment 
of  the  said  school :  Provided  that  in  the  will  or  wills,  deed  or  deeds, 
or  other  instrument  or  instruments  regulating  such  endowment, 
nothing  be  contained  expressly  requiring  the  children  educated 
imder  such  endowment  to  learn  or  to  be  instructed  according  to 
the  doctrines  or  formularies  of  such  church,  sect,  or  denomina- 
tion"(/). 

The  Act  does  not  apply  to  any  of  the  institutions  mentioned  in 
sect.  24  of  the  Qrammar  Schools  Act  (m),  or  to  any  school  esta- 
blished or  to  be  established  by  or  in  union  with  the  National 

is)  B4  Fre$  Qrammar  School,  ^e.,  at  School,  18  Beav.  at  p.  285 ;  Sc  Chihw 

Semnoorthj  12  App.  Caa.  444.  ford  Grammar  School,  1  K.  &  J.  at  p.  668. 

(A)  Ait.'Oen.  y.  Calvert,  23  Beav.  248.  [k)  23  &  24  Yict.  o.  11. 

See  ante,  p.  116.  (0  Sect.  I. 

(t)  Att.'Gen,   t.  Sherbomo  Grammar  \m)  3  &  4  Vict.  c.  77,  App.  I.,  JM«^ 
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Society  for  promoting  the  Education  of  the  Poor  in  the  Principles 
of  the  Established  Church,  or  to  any  institution  maintained  wholly 
by  voluntary  subscriptions,  or  partly  by  voluntary  subscriptions 
and  partly  by  school  payments,  or  to  Scotland  or  Ireland  (n). 

Endowed  Schools  Acts. 

End.  Sohoola        Finally,  the  legislature  has,  by  the  Endowed  Schools  Acts,  1869, 
I8°73andf874.  ^^^^  and  1874  (o),  given  to  the  Charity  Commissioners  specific 
powers  to  enable  them  to  supervise,  and,  where  necessary,  re-model 
all  kinds  of  educational  endowments  (j)). 

Under  those  Acts  the  Commissioners  are  empowered  to  make 
schemes  for  the  purpose  of  rendering  educational  endowments 
most  conducive  to  the  advancement  of  education  of  boys  and  girls, 
and  may  alter  and  add  to  existing,  and  make  new,  trusts,  directions, 
and  provisions,  and  consolidate  and  divide  endowments  (^). 
Schemes.  The  following  is  an  outline  of  the  provisions  of  these  Acts  with 

regard  to  schemes : — 

By  any  scheme  relating  to  an  educational  endowment  a  govern- 
ing body  may  be  established  or  removed,  and  its  constitution, 
rights  and  powers  altered;  and  corporations  incorporated  solely 
for  the  purpose  of  the  endowment  in  question  may  be  dissolved  (r). 

Schemes  may,  with  the  consent  of  the  Ecclesiastical  Commis- 
sioners, be  made  for  making  increased  provision  for  cathedral 
schools  out  of  estates  of  the  Church  vested  in  the  Ecclesiastical 
Commissioners  (s). 

In  making  schemes,  due  regard  must  be  had  to  the  educational 
interest  of  any  class  of  persons  (^),  or  persons  in  a  particular  class 
of  life  (m),  whose  privileges  are  abolished  or  modified.  And  the 
benefit  of  endowments  must,  so  far  as  possible,  be  extended  to 
girls  {x). 

FroviBion  is  made  for  saving  or  compensating  for  certain  vested 
interests  (y) ;  and  schemes  may  not  be  made  interfering  with 
endowments  less  than  50  years  old  at  the  date  of  the  Act, 
or  with  the  constitution  of  the  governing  body  of  cathedral  schools, 
schools  of  Quakers  or  Moravians,  or  schools  or  exhibitions  forming 

Ui)  23  &  24  Vict.  c.  11,  8.  3.  {q)  End.     Schools   Act,   1869,  s.   9, 

\o)  Post,  pott. 

\p)  See  End.  Schools  Act,  1869,  s.  5,  M  Ibid,  s.  10,  posi. 


and  notes  thereto,  post.  Schools  of  vari-  (a)  Ibid,  s.  27 


ons  kinds  are  wholljor  partially  excepted  (i)  Ibid.  s.  11,  and  cases  cited  in  notes 

from  these  Acts.     See  £2nd.  Schools  Act,       thereto,  jehm^ 


1869,  88.  8,  14,  19;  End.  Schools  Act,  (u)  End.  Schools  Act,  1873,  s.  6,  post, 

1873,  s.  3.     They  apply,  however,  to  {x)  End.  Schools  Act,  1869,    s.  12, 

grammar  schools  within  3  &  4  Vict.  c.  77.      post. 


See  End.  Schools  Act,  1869,  s.  8 ;  and  {y)  Ibid.  s.  13. 

End.  Schools  Act,  1873,  s.  3. 
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part  of  the  foundation  of  any  Oxford  or  Cambridge  college  (other 
than  one  restricted  to  a  school  or  district),  except  with  the  assents 
therein  mentioned  (2). 

Provision  is  made  with  regard  to  religious  education  in  day 
schools  («),  and  in  boarding  schools  (b).  Members  of  the  govern- 
ing body  are  not  to  be  disqualified  on  the  ground  of  religious 
opinions  (c),  and  masters  need  not  be  in  holy  orders  {d).  Certain 
exemptions  are  provided  from  the  foregoing  provisions  as  to  reli- 
gion (e),  and  where  the  scheme  gives  the  governing  body  power 
to  make  regulations  as  to  religious  instruction,  it  must  provide  for 
a  year's  notice  of  alterations  to  be  given  (/). 

The  scheme  may  provide  for  the  transfer  of  visitatorial  juris- 
diction to  the  Queen,  to  be  exercisable  by  and  through  the  Charity 
Commissioners  {g) ;  it  must  abolish  the  jurisdiction  of  the  ordinary 
as  to  licensing  masters  (^),  must  provide  for  the  dismissal  of 
teachers,  &c.,  at  pleasure  (i),  and  may  contain  such  general  powers 
and  provisions  as  may  be  expedient  {k).  And  provision  is  made 
for  the  alteration  of  schemes  (/). 

A  scheme  relating  to  an  endowment  attached  to  a  school  for 
paying  apprenticeship  fees,  or  the  advancement,  maintenance, 
clothing,  or  otherwise  of  children,  may  provide  for  the  continued 
application  of  the  endowment  to  those  purposes  (m). 

An  elaborate  procedure  is  provided  for  the  establishment  of 
schemes,  and  provision  is  made  for  appeals  to  the  Queen  in 
Council  (»). 

A  number  of  miscellaneous  provisions  are  also  inserted  with 
regard  to  the  effect  of  schemes  when  made,  and  as  to  obtaining 
evidence,  production  of  documents,  inquiries,  and  otherwise  (o). 

Subject  to  certain  provisions  for  apportionment  and  otherwise, 
an  endowment,  partly  applicable  to  educational  purposes,  and 
partly  to  other  charitable  uses,  may  be  dealt  with  as  though  the 
whole  were  an  educational  endowment  (j?).  And  provision  is 
made  for  distinguishing  old  and  new  endowments  where  mixed  (q). 

The  Endowed  Schools  Act,  1869,  also  expressly  authorizes  a  Applioatioa 

of  non- 
(«)  Ibid.  8.  14.  (k)  Ibid,  s.  23. 

(a)  Ibid.  8.  16.  (/)  Ibid,  88.  28  and  44 ;    End.  Schools 


! 


(b)  Ibid,  8.  16.  Act,  1873,  s.  10,  post, 

{c)  Ibid,  8.   17;    End.   Schools  Act,  (m)  End.  Schools  Act,    1869,  s.  29, 

1873,  8.  6,  post.  post. 


i.  Schools  Act,  1869,  s.  18.  {n)Ibid,  as.  31 — 43,  and  seenoteto  sect. 

Ibid,  8.    19;   End.  Schools  Act,  32;  End.  Schools  Act,  1873,  ss.  12—15, 

1873,  8.  7,  pott,  poet, 

(/}  End.  Schools  Act,  1873,   s.   11,  (0)  End.  Schools  Act,  1869,  as.  45— 57, 

pott.  post, 

(Sf)  End.  Schools  Act,    1869,   s.   20,  (p)  Ibid,  a.  24,  post, 

post,  (q)  Ibid.  as.   25,   26;    End.    Schools 

(A)  Ibid,  8.  21.  Act,  1873,  s.  8,  post. 
(i)  Ibid.  8.  22. 
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very  extensive  application  of  the  principle  of  cy-pres^  with  refer- 
ence to  charities  of  a  non-educational  character. 

By  sect.  29  of  the  Act  («),  endowments  attached  to  a  school  for 
the  payment  of  apprenticeship  fees,  or  the  advancement  in  life,  or 
maintenance  or  clothing,  or  otherwise  for  the  benefit  of  children 
educated  at  such  school,  are  to  be  deemed  to  be  educational  endow- 
ments, and  may  therefore  be  dealt  with  as  such. 

And  by  sect.  30  (/),  the  Charity  Commissioners  are  empowered, 
with  the  consent  of  the  governing  body,  by  scheme  to  devote  to 
educational  purposes  endowments  for  any  of  the  following  pur- 
poses, namely,  doles  in  money  or  kind ;  marriage  portions ;  re- 
demption of  prisoners  and  captives;  relief  of  poor  prisoners  for 
debt;  loans;  apprenticeship  fees;  advancement  in  life;  or  any 
purposes  which  have  failed  altogether,  or  have  become  insignifi- 
cant in  comparison  with  the  magnitude  of  the  endowment,  if 
originally  given  to  charitable  uses  in  or  before  the  year  1800.  But 
due  regard  must  be  had  to  the  educational  interests  of  persons 
of  the  same  class  in  life,  or  resident  within  the  same  particular 
area,  as  those  who  at  the  commencement  of  the  Act  were  benefited 
thereby ;  and  no  open  space  at  the  commencement  of  the  Act 
enjoyed  or  frequented  by  the  public  may  be  enclosed  in  any  other 
manner  than  it  might  have  been  if  the  Act  had  not  passed. 

So  long  as  a  scheme  has  not  been  made  devoting  a  non-educa- 
tional charity  to  educational  purposes,  the  mere  pendency  of  such 
a  scheme  before  the  Commissioners  is  no  obstacle  to  the  exercise 
by  the  Court  of  its  jurisdiction  to  settle  a  scheme  for  the  manage- 
ment of  the  charity  («). 

The  powers  conferred  by  the  Endowed  Schools  Acts  are  intended 
to  be  of  limited  duration,  and  are  now  being  extended  from  year  to 
year  by  the  Expiring  Laws  Continuance  Acts  {x). 


Trans/ei*  to  School  Board. 
How  endow-        A  difficulty  has  sometimes  arisen  where  an  existing  charity  school 
T^tifo^rans-  ^^  ^®®^  transferred  to  a  school  board  under  the  Elementary 
te  to  School    Education  Acts,  1870  and  1873  (y),  and  it  has  consequently  been 
necessary  to  prepare  a  new  scheme  for  the  application  of  the 


Board. 


(*)  Post, 

it)  F08t. 

(u)  Be  Charitable  Gifts  for  Frisoneri, 
L.  R.  8  Ch.  199.  If  the  scheme  has 
been  actually  made,  the  powers  of  the 
Court  are  restricted :  see  End.  Schools 
Act,  1869,  8.  62;  End.  Schools  Act, 
1874,  8.  6,  pott. 


Jx)  See  n.  (<?)  to  sect.  6  of  the  End. 
lools  Act,  1874,  post.  With  regard 
to  the  principles  adopted  by  the  Charity 
Commissioners  in  settling  schemes  under 
the  End.  Schools  Acts,  see  notes  to  sect. 
9  of  the  End.  Schools  Act,  1869,  poet, 

(y)  33  &  34  Vict.  c.  76 ;  36  &  37  Vict 
0.  86.    See  further,  poet,  p.  266. 
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revenue.  It  was  said  by  Jessel,  M.  E.  (2),  that  in  such  oases 
application  of  the  fund  to  the  general  purposes  of  the  school  was 
objectionahle,  because  that  was  really  a  grant  in  aid  of  rates  and 
not  strictly  for  the  benefit  of  the  school ;  and  that  the  fund  should 
be  applied,  either  by  way  of  establishing  exhibitions,  or  scholarships, 
or  otherwise  for  the  advancement  of  learning  in  the  school. 

Where  a  school  has  been  transferred  to  a  school  board,  no  No  special 
religious  teaching  peculiar  to  any  particular  denomination  can  J^Jj^^ 
afterwards  be  given  in  it  (a). 


Section  III. 

AFFOnriONMENT  OF  CHARITIES, 

We  have  already  seen  that  upon  the  increase  of  the  income  of  a  inoreaaed 
charity  an  apportionment  is  in  some  cases  made  among  the  objects  "*^°^®' 
of  the  charity  (6). 

Again,  where  there  was  a  charitable  gift  to  the  inhabitants  of  a  New  objects 
certain  locality,  as  the  poor  of  a  city,  and  other  parishes  were  ^f^Jc^t^ 
afterwards  admitted  within  its  precincts,  an  apportionment  was 
made  by  the  Court  in  favour  of  such  parishes  (c). 

The  Court  has  jurisdiction  to  apportion  certain  charities  under  8  Apportion- 
&  9  Vict.  c.  70,  entitled  "An  Act  for  the  further  Amendment  of  ^''g'^cr 
the  Church  Building  Acts."    That  Act,  after  reciting  various  c.  70. 
Acts  (^  relating  to  the  building  of  additional  churches,  and  con- 
ferring new  powers  on  Her  Majesty's  Commissioners  for  Building 
New  Churches  (e),  enacts  (/), — "That  where  her  Majesty's  said 
Commissioners  shall  have  already  formed  or  shall  hereafter  form 
any  distinct  or  separate  parish,  district  parish,  or  district  chapeby, 
under  the  provisions  of  the  hereinbefore  recited  Acts,  or  any  of 
them,  or  this  Act,  out  of  any  parish  or  extra-parochial  place,  it 
shall  be  lawful  for  the  Court  of  Chancery,  anything  in  the  herein- 

(s)  lUFoplar  and  BUtekwaU  Free  School,  0.  72 ;  6  Geo.  IV.  c.  103 ;  7  &  8  Geo.  IV. 

S  Ch.  D.  at  p.  646.  c.  72 ;  1  &  2  WiU.  IV.  c.  88  ;  2  &  3 

Elem.Educ.  Act,  1870,  s.  14.  WiU.  IV.  c,  61 ;  7  WiU.  IV.  &  1  Vict. 

Ante,  pp.  137  et  eeq,  o.  76  ;  1  &  2  Vict.  o.  107  ;  2  &  3  Vict. 

Att.'Oen.  Y.  Mayor  of  Moeheeier,  o.  49 ;  3  ft  4  Vict.  o.  60;  7  ft  8  Vict. 

B^'.  t.  Finch,  193 ;  ibid.  6  Sim.  273,  o.  66. 

822 ;  and  see  Att.'Gen.  v.  Grantf  1  P.  {e)  Now  the  Eodeaiaatical  CkmuniB- 

Wms.  669.  Bionera :  19  ft  20  Vict.  o.  66. 

{a\  The  Acts  recited  are :  68  Geo.  HI.  (/)  Sect.  22. 

c.  46 ;  69  Geo.  HI.  c.  184  ;  8  Geo.  IV. 
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has  power  to  discharge  an  old  order  of  apportionment  and  to  make 
a  new  one  («).  Aooordingly,  where  there  had  been  an  order  for 
apportionment,  and  in  a  scheme  of  the  Charity  Commissioners  for 
the  general  regulation  of  the  charity,  a  direction  was  inserted  that 
the  trustees  should  have  regard  to  such  order,  but  the  order  was 
found  to  be  unworkable,  the  Court  altered  it  {t). 

Applications  imder  this  Act  are  made  by  petition,  which  must 
be  intituled  in  the  matter  of  52  Geo.  III.  c.  101,  as  well  as  in  the 
matter  of  this  Act  (w). 

By  the  Charitable  Trusts  Amendment  Act,  1855,  power  is  given 
to  the  Charity  Commissioners  to  apportion  charities  after  a  divi- 
sion of  parishes  where  the  gross  annual  income  does  not  exceed 
30/.  {x) ;  and  the  certificate  of  the  Commissioners  is  evidence  as  to 
the  amount  of  the  annual  income  (y). 

This  power  is  expressly  limited  to  charities  the  income  of  which 
does  not  exceed  the  specified  amount  (z). 


(s)  Be  Campdm  Charitie$  (No.  2),  24 
Ch.  D.  213. 

(t)  IM, 

(m)  Ite  West  Ham  Charities,  2  De  G.  & 
Sm.  218 ;  £e  Campden  Charities  fNo.  2), 
supra.  See  post,  p.  336.  For  form  of 
Older  direoting  mquiries  as  to  charities 
and  apportionment  and  directions  to  ap- 


prove a  scheme,  see  Set.  4th  ed.  p.  552, 

(x)  Sect.  10,  post;  and. see  notes 
thereto. 

(y)  Sect.  11 ;  see  also  sects.  13  and 
14. 

(«)  Att.'Oen,  V.  Love,  23  Beav.  at 
p.  506. 


(  177  ) 


CHAPTER  Vn. 

APPOINTMENT  AND  REMOVAL  OF  TRUSTEES. 

The  estates  of  charities  may,  as  we  have  seen  (a),  be  vested  either  Charity 
in  individual  trustees  or  in  corporations,   whether  aggregate  or  S^^^aSSa 

sole  (b) .  tnisteee  or 

In  the  ease  of  charities  vested  in  corporations,  the  corporations  ^'^^^j^^' 
may  be  merely  trustees  for  carrying  the  charitable  purposes  into  merely  true- 
effect,  or  they  may  be  themselves  beneficially  interested  in  and  ^w^^obf^" 
participants  of  the  charity.    As  instances  of  the  first  class  may  of  charity. 
be  mentioned  the  niunerous  cases  where  civil  corporations  are 
trustees  of  charitable  property,  and  ako  various  eleemosynary  and 
spiritual  corporations  {e).    Of  the  second  class  instances  will  be 
found  among  eleemosynary  corporations,  such,  for  example,  as  hos- 
pitals where  the  master  and  poor  together  form  the  corporation  (d). 

But  if  the  trust  is  purported  to  be  vested  in  a  corporation,  it  Corporation 
must  be  a  corporation  which  actually  exists.     Thus,  it  was  held  ^iatinff. 
that  a  bequest  for  charitable  purposes  to  certain  "  Boman  Catholic 
bishops  and  their  successors  "  could  not  be  supported,  for  no  such 
corporate  characters  were  recognized  by  the  law  (e). 

The  particular  bishops  named  could,  like  any  other  trustees, 
execute  the  trusts,  subject  to  the  direction  of  the  Court,  during 
their  lives,  but  the  trusteeship  would  not  pass  to  their  successors  in 
office  (/). 

Although  corporations  are  kept  up  by  a  continual  succession  of  Appointment 
members,  so  as  to  endure  for  ever,  yet,  even  where  a  corporation  pjj^^^ 
are  trustees,  it  may,  under  special  circumstances,  become  necessary  poration ; 
to  appoint  new  trustees  in  their  place. 

Thus  we  have  seen  (g)  that  sometimes  a  corporation  guilty  of  a 
breach  of  trust  may  be  divested  of  their  trust. 


(a)  Ante,  p.  67. {d)  Ibid. 


With  regard  to  charitable  tnwts  (e)  Att.-Oen,  v.  Pbwery  1  BaU  &  B. 

bemg  vested  in  corporations  sole,  as  par-  145, 149.    See  also  Att.-Gen,  y.  Zee,  4 

sons  and  vicars,  see  AtU^Gen,  v.  Super,  Ir.  B.  Eq.  84. 

2  P.  Wms.  125 ;  ffopkituon  v.  £Uu,  5  (/)  Ibid. 

Beav.  84  ;  and  ante,  p.  67.  C^)  Ante,  p.  96. 
{e)  Ante,  p.  69. 

T.  X 
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Another  case  where  the  appointment  of  trustees  in  plaoe  of  a 
corporation  becomes  necessary  arises  where  the  corporation  has 
become  extinct  (A).  So,  also,  in  the  case  of  municipal  corporations 
divested  of  estates  held  by  them  upon  charitable  trusts  by  the 
Municipal  Corporations  Act,  1835  (i). 

Where  the  charity  estates  are  vested  in  individual  trustees  the 
appointment  of  new  trustees  is,  of  course,  from  time  to  time 
required. 

A  power  to  appoint  new  trustees  in  certain  events  is  generally 
inserted  in  the  instrument  of  foundation  of  a  charity  or  the  scheme 
by  which  it  is  regulated. 

In  cases  of  charitable  trusts,  where  the  Courts  have  adopted  a 
greater  latitude  of  construction  than  in  ordinary  oases,  directions 
to  appoint  new  trustees  on  the  happening  of  a  certain  event  have 
been  considered  to  be  merely  directory,  and  not  to  confine  the 
exercise  of  the  power  to  the  happening  of  that  event  only. 

Thus,  where  six  trustees  were  appointed,  audit  was  directed  that 
when  the  trustees  were  reduced  to  three  they  should  choose  others, 
it  was  held  that  an  appointment  by  the  sole  surviving  trustee  was 
good  {k).  And  this  may  be  the  case  even  when  the  direction  is 
contained  in  an  Act  of  Parliament  (/). 

Where  there  were  twenty-five  trustees,  and  the  direction  was, 
that  when  the  number  was  reduced  to  fifteen  the  survivors  should 
elect  new  trustees,  it  was  held  that  the  survivors,  although  seven- 
teen in  nmnber,  were  at  liberty  to  exercise  their  power,  but  that  when 
they  were  reduced  to  fifteen  they  were  compellable  so  to  do  (m). 

The  conveyance  to  new  trustees  of  real  estate  already  in  mortmain 
does  not  require  enrolment  («). 

Where  the  deed  of  trust  is  lost,  the  mode  of  appointing  new 
trustees  must  be  determined  by  the  earliest  evidence  of  usage, 
it  being  presumed  that  what  was  then  done  was  rightly  done  (o). 

In  AtL'Oen.  v.  Dalton  (p),  an  estate  was,  in  1671,  purchased 
out  of  parish  funds,  and  conveyed  to  the  rector,  churchwardens, 
and  twelve  parishioners,   for  the  relief  of  the  poor  inhabitants. 


(h)  Re  Conyers*  School,  10  Hare, 
App.  v.,  post,  p.  186. 

(i)  bk(S  Will.  IV.  0.  76,  post,  pp.  196 
et  8eq, 

{k)  Att'Oen.  v.  Fhyer,  2  Vem.  748  ; 
AU.'Gen.  ▼.  Bishop  of  Litchfield,  5  Yes. 
825 ;  Att.'Gen.  y.  Cuming,  2  Y.  &  C.  C. 
C.  139 ;  but  see  Foley  v.  Wontner,  2  J.  & 
W.  246 ;  and  of.  Att,'0en,  v.  Seott,  I 
Yes.  Sen.  at  p.  416.  See  further  Note 
A  in  App.  III.  to  this  Book. 

(I)  Doe  ▼.  Godwin,  1  D.  &  R.  269. 


(m)  Doe  V.  JRoe,  1  Anst.  86,  91. 

(»)  Ashton  V.  Jones,  28  Beav.  460. 
See  sect.  4,  sub^sect.  (9),  of  the  Mortmain 
and  Gharit.  Uses  Act,  1888,  and  note  {n) 
thereto,  post. 

(o)  As  to  evidence  of  MBAgp,  see  ante, 
pp.  110  et  seq.  See  also  Att.-Gen.  v.  St, 
Cross  Hospital,  17  Beav.  435  ;  Att.-Gen, 
V.  Ewelme  Hospital,  ibid.  366. 

{p)  13  Beav.  141.  Of.  Att.-Gen.  r. 
Pearson,  3  M^.  at  pp.  402,  403. 
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The  deed  was  lost.  New  trufitees  were  appointed  by  deed  in  1701, 
which  recited  that  the  deed  of  1671  provided  that  when  the 
truflteee  were  reduced  to  five,  they  should  convey  the  premises  to 
themselves  and  eleven  other  parishioners.  In  1725,  1769,  1782, 
and  1806,  new  trustees  were  appointed  by  the  parishioners,  but  on 
each  of  the  last  three  occasions  the  deed  contained  a  proviso  that 
the  new  trustees  should  be  nominated  by  the  five  survivors.  In 
1831  and  1842  new  trustees  were  appointed  by  the  survivors. 
It  was  held  that  the  last  appointments  were  invalid,  and  that  the 
right  of  nominating  new  trustees  belonged  to  the  parishioners,  and 
not  to  the  surviving  trustees,  and  the  legal  estate  was  presumed  to 
be  vested  in  the  persons  to  whom  it  was  purported  to  be  conveyed, 
notwithstanding  some  irregularities. 

And  an  inquiry  may  be  directed  who  are  entitled  to  propose  Inquiry, 
trustees  {q). 

There  are  also  certain  statutory  provisions,  under  which  new  statutory 
trustees  of  charities  may  in  certain  cases  be  appointed  without  the  P*^^^"* 
necessity  of  applying  to  the  Court  or  to  the  Charity  Commis- 
sioners. 

A  provision  of  this  kind  is  contained  in  the  Act,  commonly  Peto^sAct 
known  as  Sir  Morton  Peto's  Act  (r),  which  relates  to  property  ^"senting 
acquired  by  a  congregation  or  society  for  religious  or  educational 
purposes,  and  provides  not  only  for  the  appointment  of  new 
trustees,  but  also  for  the  vesting  of  the  charity  property  in  the 
successive  trustees  without  conveyance. 

By  that  statute  it  is  enacted  that  ^^  wherever  freehold,  leasehold,  Sect.  i. 
copyhold,  or  customary  property  in  England  or  Wales  has  been  or 
hereafter  shall  be  acquired  by  any  congregation  or  society  or  body 
of  persons  associated  for  religious  purposes,  or  for  the  promo- 
tion of  education,  as  a  chapel,  meeting-house,  or  other  place  of 
religious  worship,  or  as  a  dwelling-house  for  the  minister  of  such 
congregation,  with  offices,  garden,  and  glebe,  or  land  in  the  nature 
of  glebe,  for  his  use,  or  as  a  schoolhouse,  with  a  schoolmaster's 
house,  garden,  and  playground,  or  as  a  college,  academy,  or 
seminary,  with  or  without  grounds  for  air,  exercise,  or  recreation,  or 
as  a  hall  or  rooms  for  the  meeting  or  transaction  of  the  business  of 
such  congregation  or  society  or  body  of  persons,  and  wherever  the 
conveyance,  assignment,  or  other  assurance  of  such  property  has 
been  or  may  be  taken  to  or  in  favour  of  a  trustee  or  trustees  to  be 
from  time  to  time  appointed,  or  of  any  party  or  parties  named  in 

(q)  J)aviMY.  Jenkins,  3  V.  &  B.  161.  (r)  13  &  14  Viot.  o.  28. 
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such  oonveyance,  assigiimeiit,  or  other  assuranoe,  or  subject  to  any 
trust  for  the  congregation  or  society  or  body  of  persons,  or  of  the 
individuals  composing  the  same,  such  conveyance,  assignment,  or 
other  assurance  shall  not  only  vest  the  freehold,  leasehold,  copy- 
hold, or  customary  property  thereby  conveyed  or  otherwise  assured 
in  the  party  or  parties  named  therein,  but  shall  also  effectually 
vest  such  freehold,  leasehold,  copyhold,  or  customary  property  in 
their  successors  in  office  for  the  time  being,  and  the  old  continuing 
trustees,  if  any,  jointly,  or  if  there  be  no  old  continuing  trustees, 
then  in  such  successors  for  the  time  being  wholly,  chosen  and 
appointed  in  the  manner  provided  or  referred  to  in  or  by  such 
conveyance,  assignment,  or  other  assurance,  or  in  any  separate 
deed  or  instrument  declaring  the  trust  thereof,  or  if  no  mode  of 
appointment  be  therein  set  forth,  prescribed,  or  referred  to,  or  if 
the  power  of  appointment  be  lapsed,  then  in  such  manner  as  shall 
be  agreed  upon  by  such  congregation  or  society  or  body  of  persons, 
upon  such  and  the  like  trusts,  and  with,  under,  and  subject  to  the 
same  powers  and  provisions,  as  are  contained  or  referred  to  in  such 
conveyance,  assignment,  or  other  assurance,  or  in  any  such  separate 
deed  or  instrument,  or  upon  which  such  property  is  held,  and  that 
without  any  transfer,  assignment,  conveyance,  or  other  assurance 
whatsoever,  anything  in  such  conveyance,  assignment,  or  other 
assurance,  or  in  any  such  separate  deed  or  instrument,  contained  to 
the  contraiy  notwithstanding:  Provided  always,  that  in  case  of 
any  appointment  of  a  new  trustee  or  trustees  of  or  the  con- 
veyance of  the  legal  estate  in  any  such  property  being  made  as 
heretofore  was  by  law  required,  the  same  shall  be  as  valid  and 
effectual  to  all  intents  and  purposes,  as  if  the  Act  had  not  been 
passed"  («). 
Sect.  3.  "  That  for  the  purpose  of  preserving  evidence  of  every  such 

choice  and  appointment  of  a  new  trustee  or  new  trustees,  and  of 
the  person  and  persons  in  whom  such  charitable  estates  and  pro- 
perty shall  so  from  time  to  time  become  legally  vested,  every  such 
choice  and  appointment  of  a  new  trustee  or  new  trustees  shall  be 
made  to  appear  by  some  deed  imder  the  hand  and  seal  of  the 
chairman  for  the  time  being  of  the  meeting  at  which  such  choice 
and  appointment  shall  be  made,  and  shall  be  executed  in  the 
presence  of  such  meeting,  and  attested  by  two  or  more  credible 
witnesses,  which  deed  may  be  in  the  form  or  to  the  like  effect  of 
the  schedule  to  this  Act  annexed,  or  as  near  thereto  as  circumstances 
will  allow,  and  may  be  given  and  shall  be  received  as  evidence  in 

(«)  Sect.  1. 
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all  oouits  and  prooeedings,  in  the  same  manner  and  on  the  like 
proof  as  deeds  under  seal,  and  shall  be  evidence  of  the  truth  of  the 
several  matters  and  things  therein  contained  "  (/). 

This  Act  was  intended  to  apply  to  property  held  upon  charitable  Applies  to 
«Bee(«).  jr^a^lf 

It  seems  open  to  doubt  whether  trustees  appointed  under  this  ^*«^- 
Act  do  not  take  merely  the  legal  estate,  and  whether,  therefore  (in  tnwteeH  ap- 
the  absence  of  provision  in  the  instrument  of  foundation),  they  can  pointed  under 
exercise  the  powers  possessed  by  the  old  trustees  (x).  than  legal 

It  was  in  one  case  considered  doubtful  whether  new  trustees  ®»***®- 
of  a  chapel  vested  in  trustees  on  trusts  in  accordance  with  the  appUes— 
Wesleyan  constitution  could  be  appointed  under  Peto's  Act(y).  Wesleyan 
The  reason  given  was  that  the  eflfect  of  the  Wesleyan  model 
deed,  upon  the  trusts  of  which  the  chapel  in  question  seems  to 
have  been  held,  was  to  vest  the  chapel  in  trustees,  not  for  a  particular 
congregation,  but  for  the  whole  Wesleyan  connexion,  and  that  an 
appointment  by  that  body  was  impracticable  (s).  Wood,  V.-C,  in 
giving  judgment  (r/),  said  that  although  much  was  to  be  said  in 
favour  of  the  Act  applying  to  that  society,  inasmuch  as  the  consti- 
tution of  Methodism  recognized  the  existence  of  such  societies  as 
members  of  a  larger  body,  still  that  his  own  impression  was  that  the 
Act  did  not  apply  either  to  the  Methodist  body  generally  or  to  the 
particular  congregation ;  that  in  order  to  bring  a  society  within  the 
Act  it  was  requisite  that  there  should  have  been  property  acquired 
by  the  congregation  or  society  and  held  upon  trust  for  them. 

In  the  case,  however,  of  an  Independent  chapel  it  was  treated  as  Independent 
clear  that  new  trustees  could  be  appointed  under  this  Act  at  a  *^    ^  * 
meeting  of  the  body  called  "  church   members,"  in  whom  the 
appointment  of  new  trustees  was  vested  (6). 

By  32  &  33  Vict.  c.  26,  the  provisions  of  Peto's  Act  were  Peto's  Act 

.       1    1  .     •!       .  1  1  extended  to 

extended  to  bunal  grounds.  burial 

The  Act,  after  reciting  Peto's  Act,  provides  as  follows :  "  Wher-  grounds. 
ever  freehold,  leasehold,  copyhold,  or  customary  property  in  Eng- 
land or  Wales  has  been  or  hereafter  shall  be  acquired  by  any 
congregation  or  society  or  body  of  persons  associated  for  religious 
purposes  as  a  burial  ground,  whether  in  use  or  closed,  all  the  pro- 
visions in  the  said  recited  Act  made  applicable  to  a  chapel,  meeting 
house,  or  other  place  of  religious  worship  shall  be  applicable  to 
such  burial  ground,  and  this  Act  and  the  said  recited  Act  shall  be 

(0  Sect.  3.  (y)  Se  Hoghlon  Chapel,  2  W.  R.  631. 

(«)  Bunting  v.  Sargent,  13  Ch.  D.  at  {z)  Ibid. 

p.  336.  (a)  At  p.  632. 

(x)  Lowin  on  Trusts,  8th  ed.  p.  852.  (b)  Bunting  y.  -Sargent,  tupra^ 
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construed  as  one  Act :  Provided  always,  that  nothing  herein  con- 
tained shall  in  any  way  interfere  with  the  Burial  Acts." 

The  provisions  of  the  Conveyancing  and  Law  of  Property  Act, 
1881  (c),  as  to  the  appointment  of  new  trustees  and  the  vesting  of 
trust  property,  apply  in  the  case  of  charities  (d). 

Where  the  power  of  appointing  new  trustees  contained  in  the 
instrument  of  foundation  (e)  did  not  contemplate  the  case  of  a 
trustee  being  absent  from  the  United  Kingdom  for  more  than 
twelve  months,  it  was  held  not  to  show  a  contrary  intention, 
within  sub-s.  (7)  of  sect.  31  of  the  Conveyancing  and  Law  of 
Property  Act,  1881,  so  as  to  exclude  the  exercise  of  the  power 
given  by  that  Act  to  appoint  a  new  trustee  in  the  place  of  one 
who  has  been  out  of  the  United  Kingdom  for  more  than  twelve 
months  (/).  It  seems  that  the  retiring  trustee  need  not  join  in 
the  appointment  (g). 

The  power  of  an  old  vestry  to  appoint  new  trustees  devolves  on 
the  vesby  constituted  by  the  Metropolis  Local  Management  Act, 
1855  (A). 

So,  also,  any  powers  in  relation  to  charities  possessed  by  a  muni- 
cipal corporation  to  which  the  Municipal  Corporations  Act,  1835, 
applied,  passed,  so  far  as  they  were  not  abolished,  to  the  corpo- 
ration as  reformed  by  that  Act  (t). 

By  sect.  64  of  the  Local  Q-ovemment  Act,  1888  (/:),  it  is  pro- 
vided that "  all  property  of  the  quarter  sessions  of  a  county,  or  held 
by  the  clerk  of  the  peace,  or  any  justice  or  justices  of  a  county,  or 
treasurer,  or  commissioners,  or  otherwise  for  any  public  uses  and 
purposes  of  a  county,  or  any  division  thereof,  shall  pass  to  and  vest 
in  and  be  held  in  trust  for  the  council  of  the  county,  subject  to  all 
debts  and  liabilities  affecting  it,  and  skvll  be  held  by  the  county 
council  for  the  same  estate,  interest,  and  purposes,  and  subject  to 
the  same  covenants,  conditions,  and  restrictions,  for  and  subject  to 
which  that  property  is  or  would  have  been  held  if  this  Act  had 
not  passed,  so  far  as  those  purposes  are  not  modified  by  this  Act : 
Provided  that — 

"  (b)  Where  any  property  belongs  to  a  charity,  nothing  in  this  Act 
shall  affect  the  trust  of  such  charity,  and  until  otherwise  directed 
by  the  Charity  Commissioners  for  England  and  Wales,  the  trustees 


{e)  44  &  46  Vict.  c.  41,  ss.  31—34. 

(d)  lie  Coates  to  Faraons,  34  Ch.  D. 
370. 

{e)  The  Wesley  an  Model  Deed,  Beomte, 
p.  121. 

(f)  Re  Coatea  to  Pareonsj  supra. 

iff)  Ibid. 


(h)  Me  Hayle's  Estate,  31  Beav.  139. 
See,  however,  Att.'Gen.  v.  Drapers*  Co,, 
4  Dr.  299. 

(i)  Att.'Gen,  v.  PhUlifnore,  9  L.  J.  Ch 
338. 

(A)  61  &  62  Vict.  c.  41. 
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or  managers  of  the  charity  shall  be  appointed  in  like  manner  as  if 
this  Act  had  not  passed." 

It  would  appear  that  charities  applicable  "  for  any  public  uses 
and  purposes  of  a  county  "  of  which  the  estates  are  not  vested  in 
any  of  the  persons  mentioned  in  the  above  section,  although  they 
may  be  managed  by  such  persons,  remain  unaffected  by  the  Act. 
But  if  the  charity  estates  are  vested  in  any  of  the  above  persons, 
it  seems  that  the  effect  of  the  section  is  to  transfer  the  estates  to  the 
county  council,  leaving  the  management  of  the  charity  in  the 
hands  of  the  persons  in  whom  it  would  have  been  if  the  Act  had 
not  passed.  A  question  seems  likely  to  arise  on  this  section,  when- 
ever it  becomes  necessary  to  determine  precisely  what  is  included 
in  the  words  "  any  public  uses  and  purposes  of  a  county  or  any 
division  thereof." 

Appointment  and  Removal  by  Court. 

In  cases  where  no  other  means  by  which  trustees  can  be  appointed  Appointment 
are  available,  recourse  must  be  had  to  the  Court  or  the  Charity    ^ 
Commissioners. 

The  Court  of  Chancery  always   had  jurisdiction  upon  infer-  Action. 
mation  to  appoint  new  trustees  of  charities  (/),  and  also  to  remove 
existing  trustees  (m).     This  jurisdiction  is  now  exercised  by  the 
Chancery  Division,  and  procedure  by  action  is  substituted  for 
procedure  by  information  («). 

By  Romilly's  Act  (o)  power  was  conferred  upon  the  Court  to  Romiliy'sAot. 
appoint  new  trustees  of  charities  upon  petition  (j)).    But  there  is 
no  power  under  that  Act  to  add  to  the  number  of  trustees  limited 
by  the  foundation  [q). 

In  order  to  prevent  the  expense  occasioned,  when  all  the  trustees  2&3Will.lv. 
of  a  charity  were  dead,  in  making  out  the  title  of  the  representative  °*  ^^' 
of  the  last  surviving  trustee,  it  is  provided  by  2  &  3  Will.  IV. 
c.  67,  s.  3  (r),  that  where  all  the  trustees  of  any  estate  for  any  charity 
or  icharitable  or  public  purpose  are  dead,  the  Court  (f^  may,  on 

(/)  Att.'Gen,  v.  Stephetis,  3  My.  &  K.  c.  60,  which  -was  repealed  by  sect.  1  of 

347;  Ali.'Oen.  ▼.  dark,  1  Beav.  467.  the  Trustee  Act,  1850  (13  &  14  Vict. 

m)  See  ants,  p.  88  et  teq,  c.  60).    The  whole  of  2  &  3  WUl.  IV. 

n)  Pott,  p.  316.  0.  67,  except  eect.  3,  was  repealed  by 

o)  52  Geo.  m.  c.  101.  the  Stat.  Law  Rev.  Act,  1874.    See  lie 

(p)  Bifftiold  V.  Springfield,  7  CI.  &  F.  St.  Antholin  Trust  Estates,  7  L.  J.  Ch. 

71.    As  to  procedure,  see  post,  pp.  328  269;  Ait.-Oen.  v.  Handles,  8  Beav.  186. 

et  seq.  And  for  a  case  on  the  repealed  Act  57 

(q)  HeSlorei/^s  Almshouses,  9  Jj.  J.  Ch.  Geo.   HE.    c.   39,    see   lie   a    Friendly 

93.  Soeietij,  1  S.  &  S.  82. 

(r)  Thissection  embodied  and  extended  {it)  In  the  Act  the  Court  of  Chancerv, 

sect.  23  of  11  Geo.  IV.  k  1  Will.  IV.  now  the  Chancery  Division. 
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Appointment 
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place  of 
judges  of 
County  Pala- 
tine of  Chester 
and  Princi- 
pality of 
Wale«. 

Chambers. 


R.  S.C.  1883, 
Ord.  LV. 
r.  13  a. 


petition  in  a  smnmary  way,  require  by  advertisement  the  repre- 
sentative of  the  last  surviving  trustee  to  appear  or  give  notice  of 
his  title  within  twenty-eight  days,  and  prove  his  pedigree  or  other 
title  as  trustee,  and  in  default  the  Court  is  authorized  to  appoint 
new  trustees,  and  to  order  a  oonveyanoe  to  be  made  to  them  of  the 
trust  property  (w). 

There  is  also  jurisdiction  under  the  Trustee  Act,  1850  (y),  to 
make  orders  appointing  new  trustees  either  in  substitution  for  or  in 
addition  to  any  existing  trustee  or  trustees.  But  the  Court  cannot 
under  this  Act  remove  a  trustee  who  is  willing  to  act  (2). 

Under  sect.  45  of  the  same  Act  the  Court  is  enabled  to  vest^ 
without  conveyance,  any  lands,  stock,  or  chose  in  action,  in  the 
trustee  or  trustees  of  any  charity  or  society  over  which  the  Court 
would  have  jurisdiction  upon  suit  duly  instituted,  whether  such 
trustee  or  trustees  shall  have  been  duly  appointed  imder  any  power 
contained  in  any  deed  or  instrument,  or  by  decree  of  the  Court,  or 
by  order  made  upon  petition  to  the  Court  imder  any  statute 
authorizing  the  Court  to  make  an  order  to  that  effect  in  a  summary 
way  upon  petition  {a). 

By  11  Geo.  IV.  &  1  Will.  IV.  0.  70,  by  which  the  jurisdiction 
of  the  County  Palatine  of  Chester  and  Principality  of  Wales  was 
abolished,  the  Lord  Chancellor  was  empowered  to  appoint  new 
trustees  of  any  charitable  or  public  trust  cast  by  virtue  of  their 
oflBces  upon  the  judges  of  the  Courts  abolished  by  the  Act  (5). 

Where  the  gross  annual  income  of  the  charity  exceeds  30/.,  orders 
for  the  appointment  and  removal  of  trustees  may  be  made  at 
chambers  in  all  cases  in  which  they  might  formerly  have  been 
made  by  the  Court  of  Chancery  or  by  the  Lord  Chancellor, 
intrusted  with  the  care  and  commitment  of  the  custody  of  lunatics 
in  a  suit  regularly  instituted  or  upon  petition  {c). 

And  now,  by  E.  S.  C.  1883,  Ord.  LV.  r.  13a,  it  is  provided  that 
in  all  cases  where  the  Court  has  juiisdiction  to  appoint  new  trustees 
on  petition,  they  may  be  appointed  upon  summons  at  chambers. 


(x)  VoT{ormotoTd&c,6eeIte2^ffMinffaleU 
Charity,  3  Hare,  at  p.  338;  Re  BelktU 
Charity,  18  Jur.  317. 

(y)  13  &  14  Vict.  c.  60,  8.  32. 

\z)  Lewin  on  Tnuts,  8th  ed.  p.  853,  n. 

\a)  In  Re  Baeingttoke  School,  Set.  4ih 
ed.,  p.  665,  a  person  was  appointed  to 
convey  an  outstanding  legal  estate  under 
a  scheme  approYed  by  the  Court .  Another 
unreported  case,  Re  Norton  Folgate,  is  also 
cited  in  Set.  4th  ed.,  p.  665,  where  the 


jurisdiction  under  this  section  was  ezer- 
dsed. 

{b)  Sect.  31.  See  Re  Robinson^ 8  Charity, 
3  De  G.  M.  &  G.  188,  where  it  was  held 
that  the  jurisdiction  might  be  exercised 
by  a  vice-chanceUor. 

(c)  Charit.  Trusts  Act,  1863,  s.  28, 
and  notes  thereto,  post.  See  Re  Daven^ 
port's  Charity,  4  De  G.  M.  &  G.  839. 
As  to  procedure,  see  post,  pp.  337  et  seq. 
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The  summons  must  be  intituled  in  the  same  manner  and  served 
upon  the  same  persons  as  the  petition  should  have  been. 

Under  the  jurisdiction  given  by  sect.  28  of  the  Charitable  Trusts  VeBtmgordera 
Act,  1853,  vesting  orders  under  the  Trustee  Acts  may  be  made  at 
chambers.     This  -was  held  by  Lord  Cranworth  in  He  Davenporfs 
Charity  (d),  where  the  surviving  trustee  was  a  lunatic. 

This  case  does  not  seem  to  have  been  brought  to  the  notice  of 
Stuart,  V.-C,  in  Re  Lincoln  Primitive  Methodist  Chapel  (^),  where  it 
was  held  that  a  petition  was  necessary. 

By  sect.  29  of  the  Charitable  Trusts  Act,  1853  (/),  similar  Palatine 
juiisdiotion  to  that  conferred  by  sect.  28  upon  a  judge  at  chambers 
is  given  to  the  Chancellor  and  Vice-Chancellor  of  the  Duchy  and 
County  Palatine  of  Lancaster. 

Similar  orders  may  also  be  made  by  the  County  Courts  where  Gountj 
the  gross  income  of  the  charity  does  not  exceed  50/.  (p),  and  the      '*^' 
certificate  of  the  Charity  Commissioners  is  sufficient  evidence  of  the 
income  of  the  charity  to  determine  the  jurisdiction  (^).    But  no 
order  of  a  County  Court  for  the  appointment  or  removal  of  trustees  of 
a  charity  is  valid  unless  confirmed  by  the  Charity  Commissioners  {i). 

New  trustees  are  appointed  by  the  Court  for  the  purpose  of  In  what  oaaes 
filling  up  vacancies  occasioned  by  death  (i),  or  where  the  appoint-  appoSted^ 
ment  is  rendered  necessary   by  incapacity  (/),   bankruptcy  (m),  Court, 
unfitness  (n),  or  unwillingness  to  act  on  the  part  of  the  old  trustee 
or  trustees  (p). 

Where  a  testator  appointed  as  trustee  of  a  foreign  charity  the  Trustee  pro- 
holder  of  a  public  office  which  was  abolished  before  his  death,  new  testator, 
trustees  were  appointed  {p). 

In  a  case  where  trustees  of  a  chapel  had  been  elected  in  the  Appointment 

place  of  trustees  dead,  abroad,  and  declining  to  act,  the  election  was  OiamWs.^ 

confirmed  on  summons  at  chambers  {q). 

New  trustees  are  also  appointed  where  existing  trustees  are  Where  trus- 
tees remoyed 

(<Q  4  De  G.  M.  &  G.  839.  Xtghtingale' t  Charity,  3  Hare,  336. 

(e)  1  Jur.  N.  S.  1011.    In  this  case  it  (0  See  Bennett  v.  Honywoodf  Amb.  at 

was  held  that  it  was  sufficient  for  the  p.  710. 

petition  to  be  entitled  in  the  Charit.  (m)  Bainhrigge  v.  Blair,  I  Beav.  496 ; 

Trusts  Act,  1863,  and  the  Trustee  Act,  Be  Boche,  1  Con.  &  L.  306. 
1860,  and  that  it  need  not  be  presented  (n)  Commissionera  of  Charitable  Dona* 

under  Romillj's  Act.    See  poet,  p.  336.  tione  ▼.  Arehbold,  11  Ir.  Eq.  R.  187. 

(/)  Fo$t.  (o)  Be  BeverUy  Charitiee,  9  L.  J.  Ch. 

&)  Charit.  Trusts  Act,  1863,  s.  32;  91. 
Charit.  Trusts  Act,  1860,  s.  11.  (p)  Att.-Oen.  v.  Stepheni,  3  My.  &  K. 

(A)  Charit.  Trusts  Act,  1863,  s.  44 ;  347.     See  also  oases  as  to  trusts  not 

County  Court  Rules,  1889,  Ord.  XL  VII  I.  failing  because  trustees  disclaim,  ante, 

r.  18  ;  and  see  post,  pp.  313  et  eeq.  p.  32. 

(i)  Charit.  Trusts  Act,  1863,  s.  36.  (q)  B$    Lincoln    Brimitiv    Methodist 

(k)  Dragaon  r,  Poeoek,  4  Sim.   283;  Chapel,  iJux.N.Q,  101 U 
r^nlag  r.  Howard,  2  Dr.  &  W.  490 ;  Be 
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removed  for  misoonduct,  as  where  they  have  committed  breaches  of 
trust  (r). 

Iimocent  misapplication  of  the  trust  fund  is  not,  however,  necesr 
sarily  a  ground  for  the  removal  of  the  trustees  (s). 

Where  new  trustees  had  procured  themselves  to  be  appointed 
with  the  object  of  converting  a  chapel  to  the  use  of  the  seceding 
section  of  a  congregation  of  Particular  Baptists,  they  were  re- 
moved (t). 

Where  a  corporation  had  become  extinct,  the  question  was  raised 
whether  it  could  be  treated  as  the  case  of  a  trustee  who  could  not 
be  found  under  the  Trustee  Act,  1860;  or  whether,  if  not,  an 
order  for  the  appointment  of  new  trustees  could  be  made  under 
Eomilly's  Act.  It  was  ultimately  arranged  that  the  order  to  vest 
the  estates  in  the  new  trustees  should  be  taken  with  the  assent  of 
the  Crown  (w). 

It  appears  that  the  Court  has  jurisdiction  to  appoint  new 
trustees,  even  where  there  is  in  existence  a  power  of  appointment, 
and  there  are  persons  capable  of  executing  it  (x) ;  but  in  general  it 
is  improper  in  such  a  case  to  maJke  an  application  to  the  Court, 
unless  it  is  rendered  necessary  by  reason  of  misconduct,  or  refusal 
to  exercise  the  power. 

The  Court  has  appointed  new  trustees,  although  the  deed  origin- 
ally declaring  the  charitable  use  was  not  enrolled  under  9  Qeo.  II. 
c.  36,  where  the  trustees  in  whom  the  legal  estate  was  vested 
admitted  the  trust,  and  did  not  object  that  the  deed  was  void 
under  the  statute,  but  submitted  to  act  under  the  direction  of  the 
Court  (y). 

Where  the  founder  of  a  charity  has  vested  the  administration 
or  patronage  thereof  in  a  person  and  his  heirs,  the  Court  will  not 
appoint  new  trustees  so  long  as  there  are  any  heirs,  or,  where 
the  patronage  is  capable  of  alienation,  where  there  are  alienees 
thereof  (s). 

And  in  proving  the  heirship  in  such  cases,  the  Court  does  not 
require  the  same  strict  proof  as  it  would  in  a  case  where  funds 
in  Court  required  to  be  distributed ;  and  the  Court  endeavours  to 
diminish  the  expense  of  the  inquiry  as  much  as  possible  (a). 


(r)  Ex  parte  Greenhouse,  I  Madd.  92. 

(«)  Att.'Oen,  Y.  Caius  Coll.,  2  Keen, 
150 ;  see  alao  post,  p.  301. 

U)  Newsomey.  Floicers^  30  Beav.  461. 

\u)  Re  Coni/ere*  Schooly  10Harc,App.  v. 

{z)  Ait.-Geti.  V.  Clack,  1  Beav.  467. 
Gf .  the  practice  of  the  Charity  Commis- 
sioners, note  (k)  to  sect.  2  of  the  Charit. 
Trusts  Act,  IS60,  post. 


(y)  Att.'Gen,  v.  JFard,  6  Hare,  477. 

(z)  Att.'Gen.  v.  Bouchcrett,  26  Beav. 
116,  119,  120.  See  also  Corporation  of 
Ludlow  V.  Greenhvuse,  \  Bli.  N.  S.  at 
pp.  80,  81;  Att.'Gen.  v.  Gaunt,  3 
Swanst.  148,  n. 

(a)  Att.'Gen.  r.  Boucherett,  supra,  at 
p.  121. 


CHAP.  Vn.]  BY  COURT.  187 

Where,  pending  an  information  for  the  appointment  of  new  Appointment 
trustees  in  the  place  of  some  who  were  dead,  the  surviving  trustees  iJi^^^^^ 
of  their  own  authority  appointed  others,  it  was  held  that,  although  K^^™^^ 
that  act  was  not  a  contempt,  and  was  not  altogether  void,  it  never- 
theless imposed  on  the  trustees  the  necessity  of  proving  at  their 
own  expense  that  the  appointment  was  proper ;   and  that,  if  they 
failed  to  do  so,  the  appointment  ought  to  be  set  aside,  and  the 
additional  cost  arising  from  it  paid  by  them  (b). 

Formerly,  trustees  of  a  charity  were  never  appointed  vdthout  a  Reference, 
reference,  even  though  the  fund  was  small  (c). 

Where  there  has  been  a  reference  for  the  appointment  of 
trustees,  the  Court  appoints  the  persons  recommended,  imless  they 
are  objectionable ;  and  it  will  not  enter  into  questions  as  to  the 
fitness  of  other  persons  who  have  not  been  appointed  (d). 

Applications  to  the  Court  for  the  appointment  of  new  trustees.  Consent  of 
xmless  made  in  a  suit  or  matter  actually  pending,  require  the  SaSmera?"*" 
sanction  of  the  Charity  Commissioners  (e). 

The  power  of  the  Courts  to  appoint  new  trustees  is,  as  regards  Temporary 
widowed  schools  and  educational  endowments  and  parochial  cha-  JTradowed  ** 
rities  in  the  City  of  London,  temporarily  restricted  by  the  Endowed  schools  and 
Schools  Acts(/)  and  the  City  of  London  Parochial  Charities  Act,  doncharitiee. 
1883  {g)j  during  the  continuance  of  the  powers  by  those  Acts 
respectively  conferred  upon  the  Charity  Commissioners. 

Appointment  and  Removal  by  CJianty  Comnmsioneva. 

Under  the  Charitable  Trusts  Acts  {h)  the  Board  of  Charity  Amwintment 
Commissioners  have  the  same  power  as  a  judge  at  chambers  or  a  ^  cSISrity*^ 
County  Court  to  make  orders  for  the  appointment  or  removal  of  CJommis- 
trustees  of  charities,  or  for  or  relating  to  the  assurance,  transfer, 
payment,  or  vesting  of  any  real  or  personal  estate  belonging  to  a 
charity.    The  Board  must  notify  their  intention  of  exercising  this 
jurisdiction  to  the  trustees  of  the  charity  («),  except  such  as  have 
been  party  or  privy  to  the  application  to  them  {k) ;  and  they  can- 


sioners. 


ib)  AU,'Gm.  y.  Clack,  1  Beav.  467.  or  matter  actoaUy  pending,  see  n.  (a)  to 

(e)  AtL^Gen,  v.  EarlqfArran,  1  J.  &  the  eame  section:  Re  Jarcis*  Chanty^  1 

W.  229 ;  Re  Shretctlmry  School,  1  Mac.  Dr.  &  Sm.  97 ;  Re  Bingley  Free  School,  2 

&  G.  85.     Upon  proper  evidence  of  fit-  Dr.  283  ;  Re  Ford'e  Chanty,  3  ibid,  324. 
new  and  aoceptanoe   of   the  trusts  in  (/)  End.    Schools  Act,    1874,   s.   6, 

writing,  the  Court  will  now  nominate  poet, 
new  trniBtees  in  the  order:  Set.  4th  ed.,  (^}  Sect.  40,  pott, 

p.  601.  (A)  Chant.  Trusts  Act,  1860,  s.  2,  and 

(d)  Re  Xoitcich  Charities,  2  "Mj.  &  C.  notes  thereto,  post.     See  Re  Burnham 
275.  National  Schools,  L.  B.  17  Eq.  241. 

(e)  Charit.  Trusts  Act,   1853,  s.  17,  («)  Sect.  3,  post. 

and  notes  thereto,  post;   Re  Duncan,  {k)  Charit.   Trusts  Act,   1869,  s.   4, 

L.  R.  2  Ch.  356.    As  to  what  is  a  suit  post. 
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Official  Tms- 


not  exeroise  jurisdiction  in  the  case  of  cliarities  of  which  the  gross 
annual  income  exceeds  50/.,  except  upon  the  application  of  the 
trustees  or  administrators  of  the  charity,  or  a  majority  of  them  (m). 

The  powers  of  the  Charity  Commissioners  with  regard  to  the 
appointment  and  removal  of  trustees  extend  to  appointing  and 
removing  trustees  of  places  of  religious  worship  (;<). 

They  apply,  also,  to  charities  vested  in  corporations,  who  either 
solely  or  jointly  with  others  are  the  recipients  of  the  benefits  of 
the  charity  (o). 

Trustees  of  charities  are  now  appointed  and  removed  abnost 
exclusively  by  orders  of  the  Charity  Commissioners  (/?). 

An  order  of  the  Charity  Commissioners  appointing  new  trustees 
and  vesting  the  trust  estates  in  them  is,  under  sect.  8  of  the  Stamp 
Act,  1870  {q)y  chargeable  with  duty  in  respect  both  of  the  appoint- 
ment and  of  the  vesting  order,  and  does  not  come  within  the  pro- 
viso to  sect.  78,  as  a  conveyance  or  transfer  made  for  effectuating 
the  appointment  of  a  new  trustee  (r). 

Where  charity  land  is  vested  in  persons  other  than  those  ad- 
ministering the  rents,  or  where  there  are  no  trustees,  or  the  trustees 
are  unwilling  to  act,  or  it  is  uncertain  in  whom  the  estate  is  vested, 
or  all  or  some  of  the  persons  in  whom  it  is  vested  cannot  be  found, 
or  are  imder  age,  or  of  unsound  mind,  or  otherwise  incapable  of 
acting,  or  are  out  of  the  jurisdiction,  or  where  a  valid  appointment 
of  new  trustees  cannot  be  made,  or  the  expense  would  be  excessive, 
then  any  Court  having  jurisdiction,  or  a  judge  at  chambers,  may 
vest  the  same  in  the  Official  Trustee  of  Charity  Lands.  But  if  the 
estate  is  vested  in  a  corporation,  the  consent  of  the  corporation  is 
required ;  and  in  the  case  of  copyholds  the  consent  of  the  lord  of 
the  manor  («).  The  land  may  be  afterwards  re-vested  in  the 
charity  trustees  (t).  These  orders  may  also  be  made  by  the  Charity 
Commissioners  (u) , 

In  like  manner  stock  or  securities  (x),  or  money  (y)  held  in  trust 


(m)  Charit.  Trusts  Act,  1860,  s.  4, 
and  notes  thereto,  pott.  See  also  with 
reg^ard  to  procedure,  appeals,  &c.,  sects. 
5 — 9  of  the  same  Act,  pott ;  and  with 
reg^ard  to  the  practice  of  the  Charity 
Commissioners,  see  notes  to  sect.  2  of 
the  Act.  post, 

(n)  Charit.  Trusts  Act,  1869,  s.  16, 

P09t, 

(o)  Charit.  Trusts  Act,  1860,  s.  10, 
po9i.  See  also  Charit.  Trusts  Amend. 
Act,  1856,  s.  48,  pM^ 

(p)  See  Introd.  to  Part  III.  of  this 
Book,  po9t, 

(q)  33  &  34  Vict.  c.  97. 

(r)  Eadffett  y.  Committum^i  of  Inland 


Revenue^  3  Ex.  D.  46. 

(»)  Charit.  Trusts  Act,  1863,  s.  48, 
and  notes  thereto,  post.  See  also  sects. 
47  and  60  of  the  same  Act,  po»t ;  and 
sects.  16  and  37  of  the  Charit.  Trusts 
Amend.  Act,  1866,  post, 

(t)  Ibid,  s.  49. 

(m)  Charit.  Trusts  Act,  1860,  s.  2, 
post. 

h)  Charit.  Trusts  Act,  1863,  s.  51, 
and  notes  thereto,  post, 

(y)  Charit.  Trusts  Amend.  Act,  1866, 
Bs.  12,  26,  and  27,  post;  Charit.  Trusts 
Act,  1860,  8.  12 ;  Charit.  Trusts  Act, 
1887,  8.  4,  Bub-s.  2,  post. 
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for  oharities,  may  be  directed  by  a  Court  or  judge  to  be  transferred  tees  of  Charit- 
to  or  deposited  with  or  paid  to  the  Official  Trustees  of  Charitable  *^^  ^°^^- 
Funds  (z).     These  orders  may  also  be  made  by  the  Charity  Com- 
missioners {a). 

Schemes  under  the  City  of  London  Parochial  Charities  Act,  dtyofLon- 
1883  (i),  must  provide  for  the  vesting  of  the  charity  property  in  ^^,^j;^j^ 
the  Official  Trustee  of  Charity  Lands  and  the  Official  Trustees  of  1883. 
Charitable  Funds  respectively  (c). 

Schemes  relating  to  charity  property  in  the  parishes  mentioned 
in  the  first  schedule  to  the  Act  may  provide  for  the  imion  of  exist- 
uig  governing  bodies  or  the  creation  of  new  ones  (d). 

Schemes  relating  to  general  charity  property  in  parishes  men- 
tioned in  the  second  schedule  to  the  Act  may  provide  for  the 
retention  or  modification  of  existing  bodies  of  trustees,  and  the 
management  of  the  charity  property  by  them  (e). 

Except  where  provision  is  made  for  the  management  of  such 
last-mentioned  property  by  an  existing  body  of  trustees,  it  is  to  be 
managed  by  the  new  governing  body  constituted  by  the  Act  (/). 
Special  bodies  of  trustees  may  also  be  created  for  particular  areas 
or  particular  charitable  purposes  (g). 

The  new  governing  body  constituted  by  the  Act  is  called  "  The 
Trustees  of  the  London  Parochial  Charities,"  and  is  a  body  corpo- 
rate with  perpetual  succession  and  a  common  seal ;  its  duties  are 
to  administer  property  by  the  Act  directed  to  be  placed,  by  schemes 
framed  by  the  Charity  Commissioners,  under  its  administration  and 
management  (A). 

It  frequently  happens  that  the  bishop  of  a  diocese  is  a  trustee  of  Biabop  of  one 
real  or  personal  estate  for  charitable  or  other  public  purposes,  or  is  beraStituted 
invested  with  powers  in  relation  to  charities  and  public  trusts  forhiahop 
within  his  diocese.     In  order  to  obviate  the  inconveniences  arising 
in    consequence  of  alterations  having  taken  place  in  the  limits 
of  dioceses,  the  Charity  Commissioners  have  been  empowered  (i), 
in  all  cases  in  which  the  bishop  of  a  diocese  is  trustee  of  or 
invested  with  any  power  in  relation  to  any  charitable  foundation 
or  other  trust  for  public  purposes  within  a  place  which,  at  the 
time  when  such  bishop  or  his  predecessor  was  first  invested  with 

(«)  Charit.  Tnuts  Amend.  Act,  1855,  (d)  Sect.  15. 

8.  18 ;  Chant.  Trusts  Act,  1887,  a.  4,  (e)  Sect.  18. 

anb-s.  1.  (/)  Sect.  14. 

(a)  Charit.  Trusta  Act,    1860,   a.  2,  {,g)  Sect.  17. 

post,  (A)  Sect.  48. 

(ft)  Post.  (i)  21  &  22  Vict.  c.  71,  B.   1  ;  poal, 

le)  Sect.  12,  pott.  Part  UI.  of  this  Book. 
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such  trust  or  power/ was  within  his  diooesa,  and  by  reasOn  of 
an  alteration  of  the  limits  of  the  diocese  such  place  is  transferred 
to  some  other  diocese,  to  make  an  order  substituting  for  the  finst- 
mentioned  bishop  the  bishop  of  the  diocese  in  which,  such  place  is 
included.  The  order  vests  in  such  lastly-mentioned  bishop  all 
estate,  property,  rights,  patronage,  and  authority  in  relation  to  the 
charity  or  trust. 
Exemptions.  The  Act  does  not  affect  trusts  of  a  visitatorial  or  other  nature 
exercised  in  or  over  any  college,  hall,  or  school  within  the  precincts  or 
under  the  jurisdiction  or  government  of  either  of  the  Universities 
of  Oxford  or  Cambridge,  or  the  colleges  of  Eton,  Winchester,  and 
Westminster  (k),  or  to  endowments  of  an  eleemosynary  or  other 
character,  whose  foundation  trusts  are  governed  by  a  specific  Act 
of  Parliament  (/). 
Incorporation  By  the  Charitable  Trustees  Incorporation  Act,  1872  (w),  the 
trustees.^  Charity  Commissioners  may,  upon  the  application  of  the  trustees 
of  any  charity  for  religious,  educational,  literary,  scientific,  or  public 
charitable  purposes,  grant  a  certificate  of  registration  of  the  trustees 
as  a  corporate  body,  subject  to  such  conditions  or  directions  as  they 
think  fit  as  to  the  qualification  and  number  of  the  trustees,  the 
tenure  or  avoidance  of  office,  and  the  mode  of  appointing  new 
trustees,  and  the  custody  and  use  of  the  common  seal  (n).  The 
certificate  vests  in  the  corporation  all  real  and  personal  estate  held  in 
trust  for  the  charity,  except  stocks,  funds,  and  securities  vested  in 
the  Official  Trustees  of  Charitable  Funds  (o).  After  the  incorpora- 
tion vacancies  in  the  number  of  the  trustees  are  filled  up  in  the 
same  manner  (;;),  and  the  trustees  are  under  the  same  responsi- 
bility ((/),  as  if  no  incorporation  had  taken  place. 

Sekctian  of  Tinisfees. 

Directions  of  Where  the  instrument  regulating  the  charity  contains  directions 
foimdSion^  as  to  the  appointment  of  new  trustees  those  directions  must,  in 
muBt  be  the  case  of  an  appointment  under  the  power  in  the  instrument,  be 

observed.  _  _   .  ^ 

observed  (r). 

Selection  by         ^^^  Court  in  Selecting  trustees  inquires  whether  the  parties  pro- 
Court,  posed  are  proper  persons,  not  whether  they  are  the  most  proper 
that  could  be  found  («). 


(At)  Sect.  4.  {p)  Sect.  4. 

(/)  Sect.  6.  .  .  «    .    - 

0  35  &  36  Vict.  c.  24,  post, 

,„)  Sect.  1.  atpp ,  ..^, ^.-,,  ^ 

(o)  Sect.  2.  (»)  JRe  Lancaster  Charities,  7  Jnr.  N.  S. 
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.  Sbmetiines  trustees  are  by  the  mBtrument  of  foundation  required  Residential 
to  possess  a  certain  qualifioation,  as,  for  instance,  to  be  inhabitants  q^^fi***^^"- 
of  a  particular  place.    In  such  a  cose,  if  eligible  persons  satisfying 
the  condition  can  be  found,  it  is  improper  to  appoint  persons  who 
do  not  satisfy  it  {u).     But  in  a  proper  case  the  area  from  which 
new  trustees  are  to  be  chosen  may  be  enlarged  (x). 

Where  residence  within  a  parish  is  a  necessary  qualification,  Subsequent 
subsequent  removal  of  the  trustees  to  such  a  distance  as  to  make  it  '^°^^^*^- 
impossible  for  them  to   attend  ta  their  duties  will  vacate  the 
office  (y). 

But  as  a  rule  residence  at  a  short  distance  from  the  town  where  Residence  at 
the  charitable  institution  is  situated  is  not  a  valid  objection  to  pro-  ^t  uraa^*^^ 
posed  new  trustees  (2).  objection. 

Jes8el>  M.  H.,  said,  ^^  The  usual  course  in  modem  times  in  the  Management 
Court  of  Chancery,  or  the  Chancery  Division,  is  to  put  the  manage-  ^t^^^^^j 
ment  of  charity  estates  into  a  body  of  trustees  who  are  gentlemen  intrusted  to 
from  the  neighbourhood.    That  is  the  usual  course,   and  it  has  tees'^ii  ndgh- 
been  considered  and  found  in  practice  to  be  the  best  course,  and  bourhood. 
the  best  way  of  managing  the  estates"  (a). 

In  one  case  the  radius  from  within  which  trustees  of  a  local 
hospital  were*  to  be  selected  was  fixed  at  six  miles  {b). 

Belationship    among    proposed    new  trustees  is  not  a  valid  Relationship, 
objection  to  them  (c).    And  a  temporary  absence  from  the  United  Absence. 
Kingdom  is  not  sufficient  to  vacate  the  office  ((/). 

Where  a  scheme  provided  that  no  person  should  act  as  trustee  Oocupation  of 
of  a  charity  who  should  occupy  any  part  of  the  charity  property,  c^iarityiand. 
it  was  held  that  a  trustee  who  was  the  lessee  of  a  small  piece  of 
charity  land  must  either  give  up  the  lease  or  the  trusteeship  (e). 

In  Re  Burnham  National  Schools  (/),  it  was  considered  to  be  Partisan 
not  improper  that  two  of  three  new  trustees  should  be  partisans  of  *™«te®8- 
parties  holding    opposing  views    and   the  third  an   indifferent 
person. 

Where  trustees  were  being  appointed  in  place  of  a  municipal  Suspicion 
corporation,  the  mere  existence  of  a  suspicion  that  the  old  trustees  ^^^ 

96.    Aa  to  the  principles  upon  which  the  (a)  AU,-Gen.  y.  Moises,  17  May,  1879. 

Court  acta  in  appointing  new  trustees,  A  statement  of  this  case  wiU  be  found 

see  Lewin  on  Trusts,  8th  ed.  p.  850 ;  in  App.  III.  to  this  Book, 

and  Se  Ttmpett,  L.  R.  1  Ch.  485.  (b)  Re  Sekforde'a  Charity,  supra. 

(it)  Att.-Gen,  v.  Cowper,  1  Bro.  0.  0.  \e)  Re  Lancaster  Charities^  supra.    Of. 

439;  AU.'Oen.  v.  France,  cited  ibid.;  the  practice  of  the  Gharitj  Gommis- 

Att.'Oen.  y.  £arl  of  Stamford,   1  Ph.  sioners,  n.  (A)  to  sect.  2  of  the  Charit. 

737,  748.  Trusts  Act,  1860,  post. 

(x)  Re  Sekf orders  Charity,  4  L.  T.  N.  S.  (d)  Re  Moravian  Society,  4  Jur.  K.  S. 

321.  703. 

(y)  Att.-Gen.  v.  Clifton,  32  Beav.  596.  le)  Foord  v.  Raker,  27  Beav.  193. 

[z)  Re  Lancaster  Charities,  7  Jur.  N.  S.  (/}  L.  R.  17  Eq.  at  p.  250. 
96. 


192  APPOINTMENT  AND  REMOVAL  OF  TBUSTEES.      [cHAP.  'S^I, 

had  exercised  their  trust  for  political  purposes,  was  held  a  sufficient 
ground  for  not  re-appointing  any  of  them  (g). 
Reli^oua  In  the  case  of  a  school  founded  in  connection  with  the  Church  of 

Church^of   *    England  it  is  improper  to  appoint  as  trustees  or  governors  persons 
England         not  members  of  the  Church  of  England  (A). 

But  if  the  trustees  appointed  are  members  of  the  Church  of 
England  it  is  no  objection  to  their  appointment  that  thej  may 
afterwards,  under  the  Elementary  Education  Act,  1870  (i^,  transfer 
the  school  to  a  school  board  (Ar). 

"Whenever  the  Court  of  Chancery  is  called  on  to  appoint 
trustees  of  a  charity,  its  duty  obviously  is  to  select  those  who  are 
likely  best  to  discharge  the  duties  imposed  on  them  by  the  trust ; 
and  where  the  trust  is  confined  to  the  duty  of  selecting  proper  per- 
sons to  teach  or  expound  the  doctrines  of  the  Church  of  England,  or 
to  instruct  children  in  any  branches  of  learning  of  which  the  tenets 
and  doctrine  of  the  Church  of  England  are  necessarily  to  form  part, 
and  to  apply  funds  for  the  promotion  of  that  object,  it  can  hardly 
be  doubted  that,  in  the  exercise  of  a  sound  discretion,  the  Court 
will  take  care  that  none  but  members  of  the  Church  of  England 
shall  be  appointed  trustees.  They  will,  prima  facie^  be  the  persons 
best  qualified  to  judge  of  the  fitness  of  those  who  are  to  be  called 
on  to  give  the  necessary  instruction  "  (/). 
Charities  of  Similarly,  trustees  or  governors  of  charities  for  the  inculcation 
nations.  '  of  the  religious  tenets  of  other  denominations,  or  the  benefits  of 
which  are  intended  to  be  confined  to  persons  holding  particular 
religious  views,  should  be  persons  professing  the  particular  doc* 
trines  required  (m). 

And  so  far  as  may  be  necessary  for  appointing  new  trustees,  the 
Court  looks  at  the  usage,  for  the  purpose  of  determining  for  what 
religious  denomination  the  charity  was  founded  (n). 
Rq?airof  In  Re  Donington  Church  Estate  (o),  it  was  held  that  the  proper 

persons  to  be  appointed  trustees  of  a  charity  for  the  repair  of  the 
fabric  of  the  parish  church  were  the  rector  and  churchwardens ;  and 
an  order  of  the  County  Court,  by  which  the  overseers  of  the  poor, 

{g)  Rs  Norwich  Charities^  2  Hy.  &  G.  Board  of  London,  L.  B.  18  Eq.  608. 

275.  (/)  Per  Lord  Cranworth  in  Bak^r  r, 

{h)  Baker  v.  Zee,  8  H.  L.  C.  495  ;  He  Zee,  8  H.  L.  C.  at  p.  613. 

Stafford  Chanties,  25  Beav.  28;   Att.-  (m)  Me  JOrogheda  Charity  Estates,  3  J. 

Gen,  V.  Clifton,  32  Beav.  696 ;  and  see  &    Lat.  422 ;    Att.-Gen,    v.   Bishop  of 

Be  Bumham  National  Schools,  L.  R.  17  limerick,  6  Ir.  R.  Eq.  403,  with  regard 

Eq.  241,  247.    To  a  great  extent  these  to  overseers  of  a  charity;  Att.'Gen,  v. 

oases  are  superseded  by  the  End.  Schools  Pearson,  3  Mer.  353  ;  Shore  v.  Wilson,  9 

Acts,  post.    See  also  i?<f  Hodgson  School,  CI.  &  F.  366;  Att.-Gen.  v.  St.  John's 

3  App.  Cas.  at  p.  866.  Hospital,  Bath,  2  Ch.  D.  at  pp.  665,  566. 

(•)  33  &  34  Viot.  0.  76.  (n)  Ibid.    See  also  ante,  p.  119. 

{k)  Be    Bumham    National    Schools,  (o)  6  Jur.  N.  S.  290  ;  Be  Scarborough 

supra.  See  also  National  Society  v.  School  Charity^  1  Jur.  36. 


church. 
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the  surveyor  of  highways,  and  a  certain  landowner  were  appointed 
trostees  jointly  with  the  rector  and  churchwardens,  was  reversed. 
So,  also,  in  all  cases  where  the  charity  is  for  church  purposes  (p). 

But  if  the  primary  object  of  the  charity  is  eleemosynary,  no  Eleemogynary 
religious  qualification  is  required  in  the  trustees  (q).  "*^' 

By  sect.  46  of  the  Charitable  Trusts  Act,  1853  (r),  it  is  provided  Chant. 
that  nothing  in  that  Act  shall  detract  from  any  privilege  subsisting  1853!*    ^ ' 
by  any  rule  or  practice  of  the  Court,  or  by  construction  of  law,  for 
the  preference  or  exclusive  or  special  benefit  of  the  Church  of 
England  or  the  members  thereof  in  the  appointment  or  removal  of 
trustees. 

That  which  would  be  a  sufficient  ground  for  not  appointing  a  Reason  for 
trustee  is  not  necessarily  a  ground  for  removing  him  after  he  has  ^g  SuS^ " 
been  appointed  («).  not  sufficient 

Trustees  are  not  removed  merely  because  there  was  an  irregu-  removinghim. 
larity  in  their  appointment ;  still  less  if  for  many  years  the  validity  Not  removed 
of  the  appointment  has  never  been  questioned  (t).  irregularly 

In  a  suit  for  the  establishment  of  a  scheme  the  Court  declined  appointed. 
to  enter  into  the  question  of  the  validity  of  the  appointment  of  or  ^^^^ot 
to  remove  existing  officers  of  the  charity,  there  being  no  imputation  removed, 
against  them  personally  (u). 

Again,  where  the  statutes  of  a  grammar  school  provided  that  the  Custom  not 
trustees  should  possess  a  certain  residential  qualification,  and  for  J^JI^^ 
upwards  of  a  century  that  provision  had  been  neglected,  the  Court  qualification, 
refused  to  remove  trustees  against  whom  no  other  complaint  was 
made,  except  that  they  did  not  possess  the  quaHfioation  (v). 

So,  although  the  trustees  of  a  Church  of  England  school  ought  Reli^ous 
to  be  members  of  the  Church  of  England  (a?),  it  does  not  follow  ^'^^^^***'°- 
that  where  persons  have  been  elected  not  possessing  that  qualifica- 
tion they  will  be  removed  (y). 

In  Att.'Gen.  v.  Clifton  (2),  Eomilly,  M.  E.,  refused  to  remove  a 
trustee  of  a  Church  of  England  school  who  was  a  Dissenter. 

{p)  JSt  Ifmdch  Charities,  2  My.  &  C.      by  tlie  scheme :  Me  Bro%one*$  Hospital, 
at  p.  306.  '  Stamford,  60  L.  T.  N.  S.  288 ;  see  also 


tp.  305. 

(q)  Att.-Oen.   v.  St.  John* 9  Hospital,      post,  p.  221. 
\ath,  2  Ch.  D.  "'  '         ~  • 


Hath,  2  Ch.  D.  654;   and  «^ Bakery,  {v)  Att.-Gen.  v.  £arl  of  Stan\ford,  1 

Zee,  8  H.  L.  C.  at  p.  613;  i2*  Mncich  Ph.  at  pp.  747,  748.    See  Att.-Oen.  v. 

Chanties,  2  lAj.  &C.  275;  Att.'Gen.Y.  Clarendon,  17  Ves.   491;    Att.-Gen.  v. 

Calvert,  23  Beav.  248.  Clifton,  32Beav.  at  p.  601 ;  and  cf.  Att.- 

(r)  Post.      .  Gen.  v.  Hartley,  2  J.  &  W.   363 ;   Be 

\s)  Att.-Gen.  v.  Clapham,  10  Hare,  at  Storie^s  University  Gift,  2  De  Qt.  F.  &  J. 

p.  613.  629  ;  andj^ot^  p.  314, 

(0  Att.-Gen.  j.  Cwning,  2  Y.  &  0.  C.  ^ar)  Supra. 

t} .  ./   '      . 

Bo  inti^ral  a  portion  of  the  charitahle  Gen,  y.  Bishop  of  Limeriek,  6  Ir.  B.  Eq. 
foundation  that  he  cannot  be  remoyed  '  403,  where  an  overseer  of  a  charity  was 


C.  at  pp.  160,  161.  (y)  Bee  Baker  r.  Zee,  8  H.  L.  G.  at 

[u)  Att.-Gen.  r.  JDaugars,   33  Beav.      p.  613,  per  LordGranworth. 
621.    A  particnlar  officer  may  also  form  {£)  32  Beav.  at  p.  601.   See  also  Att.' 
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Similarly,  in  the  case  of  a  Dissenting  meeting-house,  a  trustee 
will  not  be  removed  merely  because  he  has  joined  another  eongre^ 
gation  {a). 

The  Charitable  Trusts  Act,  1860  (6),  provides  that  the  Charity 
Commissioners  shall  not  make  an  order  removing  a  trustee  on 
the  groimd  only  of  his  religious  belief. 

In  Att.-Oen.  v.  Hardy  (c).  Lord  Cranworth  seemed  to  think  that 
trustees  of  a  Dissenting  chapel  might  be  removed,  because, 
although  they  had  not  misconducted  themselves,  they  had  shown 
themselves  to  be  out  of  sympathy  with  the  body  for  whom  they 
were  trustees.  In  a  subsequent  case,  however,  his  Lordship  with* 
drew  that  opinion  {d). 

The  case  is  different  where  the  Court  is  called  upon  to  prescribe 
the  course  to  be  adopted  for  the  future.  It  will  then  give  direc- 
tions for  securing  the  proper  observance  of  the  provisions  of  the 
instrument  of  foundation,  notwithstanding  long  usage  to  the 
contrary  {e). 

Where  the  instrument  of  foundation  of  a  charity  founded  in 
1695  provided  that  the  trustees  should  be  the  lord  provost  and 
town  council  of  Edinburgh,  and  the  ministers  of  the  burgh  present 
and  to  come,  and  ever  since  1700  the  lord  provost  and  town  council 
had  alone  had  control  of  the  charity  funds,  it  was  held  that,  not- 
withstanding the  length  of  time  during  which  a  contrary  practice 
had  prevailed,  the  ministers  must  be  joined  as  joint  administrators 
of  the  charity  (/). 

It  need  scarcely  be  said  that  these  rules  do  not  apply  where  the 
trustees  have  committed  breaches  of  trust ;  as  where  the  trustees  of 
a  Dissenting  meeting-house  not  only  entertain  religious  opinions 
difPering  from  those  which  they  ought  to  entertain,  but  have 
converted  the  chapel  to  the  use  of  a  sect  for  which  it  was  not 
intended  {g).  In  all  cases  trustees  committing  a  wilful  breach  of 
trust  are  properly  removed. 

Where  such  trustees  have,  by  refusing  to  retire  voluntarily, 
rendered  an  action  for  their  removal  necessary,  they  will  be  fixed 
with  the  costs  (A). 

Where  by  the  express  stipulation  of  the  deed  of  trust  of  a  ohapel 


not  removed  because  he  did  not  possess 
the  proper  religious  qualification. 

(a)  Att.-Geti,  v.  Clapham,  10  Hare,  at 
pp.  612,  613. 

(b)  Sect.  4,  pott. 

(c)  1  Sim.  N.  S.  at  p.  367. 

(d)  AU.'Gen.  v.  Clapham,  4  Do  Q.  M. 
&  a.  at  p.  632. 

{e)  Att.'Gen.  v,  £arl  of  Stamford,  1 


Ph.  737. 

(/)  lord  Ftopoit,  ^.  of  Edinburgh  v. 
Lord  Advocate,  4  App.  Cas.  823. 

(g)  Att.'Gen.  y.  Pearson,  7  Sim.  290, 
309 ;  Att.-Gen.  t.  Shore,  ibid.  309,  817, 
n. ;  S.  C.  on  appeal,  nom.  Shore  y. 
WiUon,  9  Gl.  &  F.  355. 

{h)  Att.'Gen,  y,  Murdoch,  2  E.  &  J, 
571, 
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the  trustees  can  be  expelled  In  certain  events,  snoh  as  their  ceasing  remoyal  of 
to  belong  to  the  same  religious  conmmnity,  the  power  of  expulsion  *"^**^- . 
may,  on  the  happening  of  such  events,  be  effectually  exercised  (e). 

Number  of  Trmtees, 

The  Court  has  jurisdiction  in  an  action,  and  also  on  petition  and  Additional 
at  chambers,  to  appoint  additional  trustees  {k)  or  governors  (/)  of  a 
charity.   And  the  Charity  Commissioners  possess  the  like  power  (m) . 

The  Court  wUl  not  fill  up  the  number  of  trustees  originally  Full  number 
appointed  if  it  does  not  consider  it  necessary  to  do  so  (n),  ^°  ^^' 

But  there  is  no  definite  rule  as  to  what  number  of  vacancies  will  Number  ol 
warrant  an  application  for  the  appointment  of  new  trustees  (o).        J^i^;^^ 

Where  only  two  of  a  body  of  thirteen  trustees  had  died,  the  Court  appUcation. 
refused  to  appoint  new  trustees  at  the  expense  of  the  charity  {p). 
Otherwise  when  the  number  had  been  reduced  by  one-third  and 
one-fourth  {q). 

There  is  no  definite  rule  as  to  the  number  of  governors  of  a  Number  of 
charity  which  a  scheme  will  provide  for,  but  a  less  number  than  ^^^bv 
six  would  seldom  be  allowed.    Where  a  scheme  provided  for  three  scheme, 
governors,  the  Court  sanctioned  an  alteration  increasing  their  num- 
ber (r). 

In  the  case  of  a  Dissenting  chapel  the  Court  will,  notwithstand-  Dissentinff 
ing  that  a  majority  of  the  trustees  may  be  able  to  act  in  the     ^^^^ 
trusts  (a),  fill  up  the  full  number  of  the  original  trustees  {t). 

In  Davis  v.  Jenkins  (t#),  where  a  Dissenting  chapel  had  been  con-  Ba^it  t. 
veyed  to  five  persons,  tiieir  heirs  and  successors,  upon  certain  trusts,  •^*^**''*- 
but  there  was  no  provision  for  the  appointment  of  new  trustees, 
Lord  Eldon  said  {x) :  ^'  It  is  clear  the  persons  in  whom  the  legal 
estate  was  vested  were  meant  to  be  trustees  ;  that  there  was  to  be 
a  succession  of  trustees :  it  was  also  probably  intended  that  they 
were  to  be  a  body,  who  were  to  exercise  a  judgment,  giving  their 
approbation  to  the  nomination  of  a  minister ;  and  it  could  not  be 

(t)  AU.'Gen.  y.  Peanon,  3  Mer.  at  (0)  He  Ghueetter  Chariiiet,  10  Hare, 

pp.  412 — 415.  App.  iii. 

(A)  Be Bumham National SehooU^  Jj.'R,  (p)  Be  Marlborough  School,  13  L.  J. 

17  £q.  at  p.  246.  Ch.  2. 

(0  He  Browne's  Sotpital,  Stamford,  60  (q)  Be  Hereford  Charities,  6  Jur.  289. 

L.  T.  N.  S.  288.  (r)  Be  Browne*s  Hospital,  Stamford,  60 

(m)  Be BumhamlTational Schools,  supra,  L.  T.  N.  S.  288.     See  Be  Conyers*  School, 

(n)  Be  Worcester  Charities,  2  Ph.  284 ;  10  Hare,  App.  v. 

Be  Shrewsbury  Chanties,  1  Mao.  &  G.  («)  Be  Coates  to  Parsons,  34  Ch.  D.  at 

84  ;  and  see  Be  Shrewsbury  School,  ibid.  pp.  377,  378  ;  and  aeepost,  p.  214. 

85 ;  Be  Hereford  Charities,  6  Jur.  289,  (0  Davis  v.  Jenkins,  3  V.  &  B.  151 ; 

both  cases  under  the  Municipal  Coipo-  Att,-Oen.  t.  Zawson,  W.  K.  1866,  343. 

rations  Act,  6^6  WiU.  IV.  c.  76.    See  (u)  Supra, 

post,  pp.  196  ct  seq.  [x]  At  pp.  158,  159  ;  see  also  p.  154. 
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the  intention  of  the  original  founjlers  that  the  oasaal  heir  of  who- 
ever happened  to  be  the  survivor  of  them  should  regulate  the 
whole  discretion  that  was  to  place  in  the  pulpit  .the  person  who 
should  teach  this  congregation  their  religious  duties.  Here  is, 
therefore,  upon  the  instrument  itself,  enough  to  induce  the  Court  to 
say,  as  matter  of  trust,  it  would  keep  up  the  number  of  trustees." 

So,  also,  in  the  case  of  trusts  of  an  advowson,  where  the  appoint- 
ment of  the  clerk  rests  with  the  trustees,  it  is  important  that 
vacancies  among  the  trustees  should  be  filled  up  with  proper 
persons  (a). 

In  settling  schemes,  provision  may  be  made  for  the  future 
appointment  of  trustees  in  chambers,  notice  being  given  to  the 
Attorney-General  {b). 

In  one  case  a  scheme  provided  for  the  appointment  of  twelve 
trustees,  and  that  application  for  the  appointment  of  new  ones  should 
be  made  when  the  number  was  reduced  to  five  (e). 

So,  also,  on  an  application  for  the  appointment  of  new  trustees, 
directions  may  be  given  with  regard  to  future  appointments.  Thus, 
in  one  case  the  Court  appointed  ten  new  trustees,  and  directed 
that  when  the  number  became  reduced  to  five  application  for  the 
appointment  of  new  trustees  should  be  made  at  chambers,  notice 
being  given  to  the  Attorney-General  (rf). 

Subsequent  applications  for  the  appointment  of  new  trustees  need 
not  be  made  to  the  same  judge  (^). 

The  Court  will,  in  charity  cases,  departing  from  its  ordinary 
rtile  (/),  when  appointing  new  trustees,  and  directing  trust  pro- 
perty to  be  conveyed  to  them,  direct  the  insertion  in  the  conveyance 
of  a  power  to  the  trustees  to  appoint  new  trustees  as  occasion 
requires  {g). 

Municipal  Churiti^, 

It  has  been  the  policy  of  the  legislature  to  divest  mimicipal 
corporations  of  estates  held  by  them  upon  special  charitable  trusts, 
and  to  provide  other  trustees  in  their  place. 


(a)  Att.-Oen.  v.  Siahop  of  LiteJ\field, 
6  Ves.  826;  and  8ee^«.-(?r«.  v.  Scott, 
1  Ves.  Sen.  at  p.  419 ;  Att.-Qm.  v.  New- 
combe,  14  Yes.  at  p.  12,  and/M>«/,  p.  210. 

{b)  Re  Conyeri  School,  10  Hare,  App. 
T. ;  JRe  Townlanda  of  East  Bergliolt,  2 
Eq.  R.  90;  Att.-Gett,  v.  Hurst,  Set. 
4th  ed.  pp.  685,  686.  For  forms  of 
order,  see  ibid.  p.  660. 

(e)  Be  Conyers*  School,  supra, 

(d)  lie  Toumlands  of  East  Bergholt, 
supra, 

(e)  Be  WatCs  Charities^  30  Beav.  404. 


(/)  See  Lewin  on  Trosts,  8th  ed. 
p.  849. 

(^)  Be  62  Geo.  III.  c.  101,  12  Sim. 
262 ;  Be  Lovetfs  Exhibition,  Sidney  Sussex 
Coll.,  Camb.,  Knight-Bruoe,  V.-C,  20 
Dec.,  1849.  See  Be  Puekering^s  Charity, 
Set.  4th  ed.  p.  666,  where  the  Court  au- 
thorized the  trustees  themuselves  to  fiU 
up  vacanoies  as  f ormerhr.  WiUi  regard 
to  the  practice  of  the  Gharitj  Ck)mmis- 
sioners  m  this  respect,  see  notes  to  sect.  2 
of  Chant.  Trusts  Aot,  1860,  jpo^^ 
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The  first  attempt  in  this  direction  was  made  by  the  Municipal  If  unicipal 
Corporations  Act,  1835  (A).  £^83^"^ 

Sect.  71  of  that  Act,  after  reciting  that  divers  bodies  corporate  Sect.  7i. 
then  stood  seised  or  possessed  of  smidry  hereditaments  and  personal 
estate  in  trust,  in  the  whole  or  in  part,  for  certain  charitable 
trusts,  and  that  it  was  expedient  that  the  administration  thereof 
should  be  kept  distinct  from  that  of  the  public  stock  and  borough 
fond,  provided  that  on  the  1st  of  August,  1836,  all  the  estate, 
light,  interest,  and  title,  and  all  the  powers  of  any  municipal  cor- 
poTation  to  which  the  Act  applied  in  respect  of  hereditaments  and 
personal  estate  held  on  charitable  trusts,  should  determine :  pro- 
vided that  if  any  vacancy  should  be  occasioned  among  the 
charitable  trustees  for  any  borough  before  the  1st  of  August,  1836, 
the  Lord  Chancellor  might  upon  petition  appoint  another  trustee 
to  supply  the  vacancy  (i) ;  every  person  so  appointed  to  remain 
trustee  until  the  time  at  which  the  person  in  whose  room  he  was 
chosen  would  have  ceased  to  be  trustee ;  and  provided  also  that  the 
Lord  Chancellor  should  make  such  orders  as  he  should  see  fit  for 
the  administration,  subject  to  such  charitable  trusts  as  aforesaid,  of 
such  trust  estates  (k). 

Upon  this  section  it  was  held  that  the  legal  estate  remained  in  Legal  estate 
the  corporation,  and  merely  the  equitable  interest,  or  rather  the  ^ticm^'^" 

(A)  6  &  6  Win.  IV.  c.  76,  repealed  by  office  by  virtue  of  which    before  the 

the  Mnnicipal  OoiporatioxiB  Act,  1882.  pasatng   of   this  Act    they  were  such 

See  Att.'Gen.  t.  Mayor  of  Exeter ^  2  De  trustees,  until  the  first  day  of  August, 

G.  M.  &  Q.  at  p.  515.  1836,  or  until  Parliament  shall  otherwise 

(t)  See  Bignold  y.  Springfield^  7  01.  &  order,  and  shaU  immediately  thereupon 

P.  71.  utterly  cease  and  determine:  Provided 

(it)  This  flection  ib  as  follows : — "In  always,  that  if  any  vacancy  shall  be 
every  borough  in  which  the  body  cor-  occasioned  among  the  charitable  trustees 
porate,  or  any  one  or  more  of  the  mem-  for  any  borough  before  the  said  first  day 
bera  of  such  body  corporate,  in  his  or  of  August,  it  shall  be  lawful  for  the 
their  corporate  capacity,  now  stands  or  Lord  High  Chancellor  or  Lords  Com- 
stand  solely,  or  together  with  any  person  missioners  of  the  Great  Seal  for  the 
or  persons  elected  solely  by  such  body  time  being,  upon  petition  in  a  summary 
corporate,  or  solely  by  any  particular  way,  to  appoint  another  trustee  to  supply 
number,  class,  or  desoriptioii  oi  members  such  vacancy ;  and  every  person  so  ap- 
ofsuchbody  corporate,  seised  or  possessed,  pointed  as  trustee  as  last  aforesaid  shaU 
for  any  estate  or  interest  wnatsoever,  be  a  trustee  until  the  time  at  which  the 
of  any  hereditaments,  or  any  sums  of  person  in  the  room  of  whom  he  was 
money,  chattels,  securities  for  money,  chosen  would  regularly  have  ceased  to 
Or  any  otiier  personal  estate  whatsoever,  be  a  trustee,  and  he  shall  then  cease  to 
in  whole  or  in  part  in  trust  or  for  the  be  a  trustee :  Provided  also,  that  if  Par- 
benefit  of  any  diaritable  uses  pr  trusts  liament  sh^  not  otherwise  direct,  on  or 
whatsoever,  all  the  estate,  right,  in-  before  the  said  first  day  of  August,  1836 
terest,  and  title,  and  aU  the  powers  of  (which  was  not  done),  the  Lord  High, 
such  body  corporate,  or  of  sucii  member  Chancellor  or  Lords  Commissioners  of 
or  members  of  such  body  corporate,  in  Uie  Great  Seal  shall  make  such  orders 
respect  of  the  said  uses  and  trusts,  shall  as  he  or  they  shaU  see  fit  for  the  ad- 
oontinufi  in  tiie  persons  who  at  the  time  ministration,  subjeet  to  such  charitable 
of  the  passing  of  this  Act  are  such  uses  or  trusts  as  aforesaid,  of  such  trust 
trustees  as  a&resaid,  notwithstanding  estates." 
that  they  may  have  oeased  to  hold  any 
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right  of  administering  the  charitable  fands,  became  vested  in  the 
trustees  appointed  under  it  (1). 

This  defect  was  remedied  by  the  Charitable  Trusts  Act,  1853, 
which  made  provision  (m)  for  the  vesting  of  the  legal  estate  in  the 
trustees  appointed  in  the  place  of  a  municipal  corporation  under 
the  Municipal  Corporations  Act,  1835  (n). 

Both  the  Municipal  Corporations  Act,  1835,  and  sect.  65  of  the 
Charitable  Trusts  Act,  1853,  were  repealed  by  the  Municipal 
Corporations  Act,  1882  {o). 

Sect.  133  of  the  last-mentioned  Act  provides  that  ^'  Where  at 
the  passing  of  the  Municipal  Corporations  Act,  1835,  the  body 
corporate  of  a  borough,  or  any  one  or  more  of  the  members  thereof, 
in  his  or  their  corporate  capacity,  stood  solely,  or  together  with  any 
person  or  persons  elected  solely  by  that  body  corporate,  or  solely 
by  any  particular  number,  class,  or  description  of  members  thereof, 
seised  or  possessed,  for  any  estate  or  interest,  of  land,  in  whole  or 
in  part  in  trust  or  for  the  benefit  of  any  charitable  uses  or  trusts, 
and  the  legal  estate  in  that  land  was,  at  the  passing  of  the  Muni- 
cipal Corporations  Act,  1835,  vested  in  the  body  corporate  or 
person  or  persons  so  seised  or  possessed  thereof,  and  was  by  the 
Charitable  Trusts  Act,  1853,  vested  in  the  trustees  appointed  by 
the  Lord  Chancellor  under  the  Municipal  Corporations  Act,  1835, 
or  such  of  them  as  should  be  surviving  and  continuing  trustees 
under  that  appointment,  according  to  the  respective  estates  and 
interests  therein,  and  subject  to  such  and  the  same  charges  and 
incumbrances,  and  on  such  and  the  same  trusts,  as  the  same  were 
subject  to  before  such  vesting,  then,  in  every  case,  on  the  death, 
resignation,  or  removal  of  any  trustee,  and  on  any  appointment  of  a 
new  trustee,  the  legal  estate  in  that  land,  and  in  all  other  lands 
subject  to  any  such  charitable  uses  or  trusts,  for  the  time  being 
vested  in  the  trustees  or  any  of  them,  or  in  any  persons  or  the 
heirs  or  devisees  of  any  person  deceased,  resigned,  or  removed, 
shall  vest  in  the  persons  who  after  such  death,  resignation,  or 
removal,  and  such  appointment  of  a  new  trustee,  continue  or  are 
the  trustees  for  the  time  being,  without  any  conveyance  or  assur- 


ance. 


Cases  within 
8.  71  of 


Sect.  71  of  the  Municipal  Corporations  Act,  1835,  was  held  appli- 
cable in  the  case  of  the  right  of  presentation  to  a  vicarage  vested  in 


(/)  Doe  V.  ITorian,  11  M.  &  W.  913; 
Christ* 8  Hospital  y.  Orainger^  16  Sim. 
83,  102 ;  Bignold  y.  SprinaJUld,  7  CI.  & 
F.  at  p.  117. 


(m)  Sect.  65,  po»i, 

.h  -  -  -  ■ 


(n)  See  £e  HuntingeUm  Municipal  Cha' 
Hties,  27  Beay.  214. 

(o)  45  k  46  Viot.  o.  50,  8.  5. 
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a  munioipal  corporation  for  the  better  mainteiiance  of  a  free  grammar  Mimic.  Corp. 
school  (p).    So,  also,  in  the  case  of  a  right  to  appoint  a  master  of  a  ^^^'  ^^^^' 
hospital  vested  in  a  corporation  as  auxiliary  to  the  charitable  purpose 
which  formed  the  principal  object  of  the  charity  (q). 

Where  the  mayor,  recorder,  aldermen,  and  common  council  of 
Exeter  were  by  letters  patent  incorporated  and  constituted  governors 
of  a  hospital,  but  the  recorder  was  not  a  member  of,  though  elected 
by,  the  corporation,  the  corporation  of  the  hospital  was  held  to  be 
so  far  identical  with  the  municipal  corporation  as  to  be  within  the 
spirit,  if  not  the  letter,  of  the  section  (r).  So,  abo,  where  the  cor- 
poration had  merely  the  right  to  nominate  the  master  of  a  hospital, 
but  no  part  of  the  charity  estates  was  vested  in  it  (a). 

The  section  was  held  not  to  apply  where  the  legal  estate  of  Cases  not 
charity  lands  was  vested  in  trustees  and  the  corporation  were  the  ^tlon. 
visitors,  and  had  the  nomination  of  the  objects  of  the  charity 
only  {t) ;  or  where  a  charity  estate  was  vested  in  trustees,  with  a 
direction  that  when  the  number  was  reduced  to  six  the  survivors 
should  appoint  others,  with  the  consent  of  the  high  baiUfi  and 
capital  burgesses  (the  then  corporation)  of  a  borough,  who  were 
always  to  be  of  the  number  so  appointed  (u).  Nor  did  it  apply 
where  money  had  been  given  to  a  corporation  to  be  disposed  of  as 
they  thought  fit,  and  they  had  appropriated  it  to  the  endowment 
of  lectureships  (a?). 

Sect.  2  of  the  Act(y)  expressly  reserved  any  share  and  benefit  Reservation 
possessed  by  the  individual  freemen  in  the  common  lands  and  ^(^men.  ^ 
public  stock  of  any  borough  or  body  corporate,  and  in  lands  and 
personal  property  held  by  any  person  or  body  corporate  upon  a 
charitable  trust.  This  provision  applied  where  the  rents  and  profits 
of  a  fishery,  tolls,  land,  and  fairs  were  received  by  a  corporation 
for  the  benefit  of  the  freemen  of  the  borough  (z).  But  it  has  been 
held  not  to  apply  to  property  not  held  upon  a  charitable  trust  at 
aU(a). 

Where  sect.  71  of  the  Act  did  not  apply,  the  corporation  consti-  Where  s.  71 
tuted  by  the  Act  were  the  successors  of  and  had  the  same  liabilities  ref ormed^or^' 

(p)  Se  Shrewsbury  School,  1  My.  &  C.  (u)  AtL-Gen,  y.  JPhiUimore,  0  L.  J. 

632.  Ch.  338. 

{q)  B$  St.  John*a  Hospital,   Bath,   3  (z)  Re  Oxford  Charities,  3  My.  &  C. 

Mac.  &  G.  236  ;  Att,'Gen.  t.  St,  John's  239.    See  £ex  t.  Sankey,  5  A.  &  E.  423. 

HospUal,  Bedfwd,  10  Jnr.  N.  S.  897.  (y)  See  also  Munioipal  Corporations 

\y\AU,'Qen,  v.  Mayor  of  Exeter,  2  Act,  1882  (45  &  46  Vict.  c.  60),  s.  205, 

De  Qt.  M.  &  a.  607.  post, 

(s)  Re  Huntingdon  Municipal  Charities,  (z)  Prestney  v.  Mayor  of  Colchester,  21 

27  ^enr,  214.  Ch.  D.  Ill ;   Stanley  r.  Mayor  of  Nor- 

{t)Att,'Gen.  v.  Newbury  Corporaium,  wieh,  3  Times  L.  B.  606. 

C.  P.   Coop.  72;    ChristU  Hospital  v.  (fl)  Att.-Gen,    t.  Mayor  of  Stafford, 

Grainger,  16  Sim.  at  p.  102.    See,  how-  W.  N.  1878,  74. 
OTor,  Re  King's  Lynn  Charities,  3  Jnr.  402. 


200 


APF01NTME:^T  and  removal  of  trustees.       [chap.  VII. 


I>oratio]is 
successors  of 
old  corpora- 
tions. 

Appointment 
of  new  trus- 
tees in  cases 
'within  the 
section. 


Powers  of 
new  trustees. 

Hembers  of 
corporation 
eligible. 

Hunic.  Ck)rp. 
Act,  1883. 


Fine  in  case 
of  single 
trustee. 

In  case  of 

seyeral 

trustees. 


and  powers  as  regards  charity  estates  as  the  old  corpora* 
tion  (b). 

In  cases  to  which  the  section  applied,  the  effect  of  it  was  to  put 
an  end  to  the  trusteeship  of  the  corporation.  It  consequently 
became  necessary  to  supply  the  deficiency  by  appointing  new 
trustees  (c). 

The  appointment  of  new  trustees  was  made  upon  petition  (d). 

The  trustees  so  appointed  have,  as  such  trustees,  all  the  rights  and 
powers  formerly  possessed  by  the  corporation  ((?). 

Members  of  the  corporation  were  held  to  be  eligible  as  trustees, 
although  the  corporation  might  formally  have  set  up  a  claim  to 
the  property  in  opposition  to  the  charity  (/). 

With  regard  to  corporations  dissolved  under  the  Municipal  Cor- 
porations Act,  1883  {g)y  the  Charity  Commissioners  are  empowered, 
by  means  of  schemes,  to  vest  the  property  of  such  corporations 
in  such  persons  or  body  corporate  as  they  think  right  for  the 
benefit  of  the  inhabitants  (A).  And  they  were  empowered  to  pro- 
vide, by  the  appointment  of  interim  trustees  and  otherwise,  for  the 
security  and  proper  management  and  application  of  such  pro- 
perty  (e). 

Nothing  in  the  Act  affects  the  right  to  the  benefit  of  any  charity, 
or  alters,  or  confers  any  power  of  altering,  the  defined  charitable 
purposes  (if  any)  to  which  any  property  was  by  law  applicable  at 
the  passing  of  the  Act  (A-). 

Capi/holdit. 

On  the  admission  of  a  trustee  of  copyholds  a  fine  becomes  pay- 
able (/),  and  on  the  decease  of  a  trustee  a  heriot  becomes  due  to  the 
lord  {7?i). 

Where  there  are  several  trustees,  inasmuch  as  they  are  joint 
tenants,  a  heriot  does  not  become  due  until  the  death  of  the  longest 


{b)  Att.^Gtn,  V.  FhilHmorey  9  L.  J. 
Ch.  338.  See  Preatney  v.  Mayor  of  Col- 
Chester,  21  Ch.  D.  111. 

{e)  Be  Shrewsbury  School,  I  Kj.  &  C. 
at  p.  648.  These  appointments  are  now 
oommonlj  made  by  the  Oharity  Com- 
missioners. 

(d)  Be  St.  JohfCs  Hospital,  Bath,  3  Mao. 
&  ».  236  ;  Ait,'Gen.  v.  Mayor  of  Exeter, 
2  De  a.  M.  &  G.  607 ;  Be  Huntingdon 
Municipal  Charities,  27  Beay.  214.  It 
was  held  that  the  jurisdiction  conferred 
hj  the  section  was  not  limited  to  the 
liord  ChanceUor,  but  might  be  exercised 
by  a  yioe-chanoeUor :  Be  Northampton 
Charities,  3  De  Q.  K.  &  G.  179 ;  J2<» 
Gloucester  Charities,  10  Hare,  App.  iii. 
Cf.  Be  BoHnson*s  Charity,  3De  G.  M.  & 


G.  188. 

(e)  Ait. 'Gen,  v.  Corporation  of  Ludhtc, 
2  Ph.  685. 

(/)  Be  Ludlow  Charities,  3  My.  &  C. 
262. 

{g)  See  sect  3  of  the  Act,  and  notes  ' 
thereto,  post,  Part  III.  of  this  Book. 
The  municipal  corporations  to  which 
this  Act  applies  are  corporations  which 
were  not  included  in  the  previous  Muni- 
cipal Corporations  Acts. 
ih)  Sect.  3,  sub-sect.  (b). 
t)  Sect.  8,  sub-sect.  (1). 
k)  Sect.  4,  sub-sect.  (2). 
Q  Barl  of  Bath  t.  Abney,  1  Buir. 
206 ;  Beg.  t.  TFellesley,  2  E.  &  B.  924. 

(m)  lYinity  College  y.  Browne,  1  Vem. 
441 ;  Car  y.  EUison,  3  Atk.  at  p.  77. 
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liyep  of  them,  for  joint  tenants  are  seised  j^^r  mic  et  per  tout ;  and 
howeyer  many  there  are,  they  all  make  but  one  tenant  to  the  lord. 
The  tenancy,  therefore,  is  not  brought  to  an  end  by  the  death  of  one 
of  them ;  and,  consequently,  no  heriot  can  be  due  while  any  trus- 
tees remain  to  fill  the  tenancy  (n).  * 

Where  several  trustees  are  admitted  (there  being  no  special  Mode  of 
custom  as  to  fines  on  such  admittance)  the  proper  mode  of  estimat-  g^^/**™^ 
ing  the  fine  is  to  take  for  the  first  life  the  sum  customarily  paid  on 
the  admittance  of  a  single  tenant ;  for  the  second  life,  half  the 
sum  taken  for  the  first;  for  the  third,  half  the  sum  taken  for  the 
second ;  for  the  fourth,  half  that  which  is  ts^en  for  the  third,  and 
so  on.  The  effect  of  this  is,  that  the  lord  never  receives  quite 
doable  the  sum  taken  upon  the  first  life  {o). 

Although  some  of  the  old  trustees  are  surrenderees  as  well  as  Payable  in 
surrenderors,  the  fine  is  payable  in  respect  of  all  the  surrenderees,  ^^Qu^gaa 
for  the  survivors  of  the  old  trustees  as  well  as  the  new  trustees  take  ^^^  as  new 

...   V  trustees. 

a  new  estate  (/?). 

No  order  vesting  copyhold  lands  in  the  Official  Trustee  of  Charity  Ck)pyholds 
Lands  can  take  effect  without  the  consent  of  the  lord  of  the  manor ;  offi^i"* 
and  the  Court,  or  judge  having  jurisdiction  to  make  such  order,  trustee. 
may  direct  such  periodical  or  other  payment  as  such  Court  or  judge 
may  think  fit,  to  be  made  to  the  lord  of  the  manor,  in  compensation 
for  fines  or  other  profits  which  would  have  become  due  upon  death 
or  admittance  of  tenants  {q). 

Where  property  conveyed  to  trustees  for  religious  or  educational  13  &  U  Vict. 
purposes  under  13  &  14  Vict.  c.  28,  and  which  vests,  without  payment  in 
conveyance,  in  the  trustees  on  their  appointment  in  the  manner  Heu  of  fines  in 
provided  by  the  Act,  is  of  copyhold  or  customary  tenure,  it  is  S^^vS^" 
enacted  by  that  Act  that  if  such  property  is  liable  to  the  payment  in  trustees  for 
of  any  fine,  with  or  without  a  heriot,  on  the  death  or  alienation  of  educational 
the  tenant  or  tenants  thereof,  it  shall  be  lawful  for  the  lord  or  lady  P'^'P^**®^. 
of  the  manor  of  which  such  property  shall  be  holden,  on  the  next 
appointment  of  a  new  trustee  or  trustees  thereof,  and  at  the  expi- 
ration of  every  period  of  forty  years  thereafter,  so  long  as  such 
property  shall  belong  to  or  be  held  in  trust  for  such  congregation 
or  society  or  body  of  persons,  or  other  party  or  parties  to  whom  such 
property  may  have  been  or  shall  be  conveyed  for  their  benefit,  to 
receive  and  take  a  sum  corresponding  to  the  fine  and  heriot,  if  any, 

(n)  2  Watkins'  Copyh.  p.  US.  E.  236. 

{o)  WUson  V.  Hoare,  2  B.  &  Ad.  350,  (?)  Charit.  Trusts  Act,  1853,  s.  48 ; 

360  ;   10  A.  &  E.  286 ;  Soxiy.  Copyh.  Charit.  Trusts  Amend.  Act,  1855,  s.  15. 

6tti  ed.  pp.  157,  164.  These  orders  m&j  also  be  made  by  the 

(p)  Hheppardy,  Woodford^  5  M.  &  W.  Charitf  Commissioners:  Charit.  Trusts 

608 ;  but  see  WiUfm  v.  Moare^  10  A.  &  Aot,  I860,  s.  2,  post. 
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which  would  have  been  payable  by  law  upon  the  death  or  alienation 
of  the  tenant  or  tenants  thereof ;  and  such  payments  are  in  full  of 
all  fines  payable  to  the  lord  or  lady  of  the  manor  of  which  such 
property  is  holden,  while  the  same  shall  remain  the  property  or  be 
held  in  trust  for  such  congregation  or  society  or  body  of  persons ; 
and  the  lord  or  lady  of  such  manor  has  powers  for  the  recovery 
of  such  sums  as  such  lord  or  lady  could  have  had  in  the  event  of 
the  tenant  or  tenants  of  such  property  having  died  or  having 
alienated  the  same  (r). 
CJharitable  The  Charitable  Trustees  Incorporation  Act,  1872  («),  which  em- 

oorporation"    powcrs  the  Charity  Commissioners,  on  the  application  of    the 
Act,  1872.       trustees  of  any  charity,  to  grant  a  certificate  of  registration  of  such 
trustees  as  a  body  corporate,  contains  similar  provisions  for  pay- 
ments in  lieu  of  fines  or  heriots  (t). 

(r)  Sect.  2.  («)  Post,  Part  HI.  of  this  Book.  (0  Sect.  2. 
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CHAPTER  Vin. 

APPOINTMENT  AND   REMOVAL  OP  MEMBERS  OF   COLLEGES,  MINISTERS, 
SCHOOLMASTERS,   ETC. 


Section  I. 

MEMBERS  OF  COLLEGES, 

In  a  former  chapter  it  has  been  shown  that  questions  as  to  the  Election  and 
election   and  amotion  of  members  of  colleges  and  hospitals  are  ^^bOTs^of 
generally  decided  by  the  visitors  (a),  according  to  the  statutes  by  oollegeeand 
which  such  institutions  are  regulated. 

In  some  respects,  however,  these  matters  are  controlled  by  33Hen.Vlll. 
statute.  By  33  Hen.  Vm.  c.  27,  after  reciting  that  by  the  com-  ""'  ^^• 
mon  law  all  assents,  elections,  and  grants  by  the  dean,  warden, 
provost,  master,  president,  or  other  governor  of  any  cathedral, 
church,  hospital,  college,  or  other  corporation,  by  whatsoever  name 
they  may  be  incorporated  or  f  oimded,  with  the  assent  or  consent 
of  the  greater  part  of  the  chapter,  fellows,  or  brethren  of  such 
corporation  having  voices  of  assent  thereto,  are  as  good  as  if  the 
whole  number  had  thereunto  agreed,  it  is  enacted  that  every 
peculiar,  act,  order,  rule,  and  statute  theretofore  made  or  thereafter 
to  be  made  by  any  founder  of  any  hospital,  college,  deanery,  or 
other  corporation,  at  and  upon  the  foundation  thereof,  whereby  the 
grant  or  election  of  the  governor  or  ruler  of  such  hospital,  college, 
deanery,  or  other  corporation,  with  the  assent  of  the  more  port  of 
such  of  the  same  hospital,  college,  deanery,  or  corporation,  as  had 
or  should  have  voice  of  assent  to  the  same,  at  the  time  of  such 
election  thereafter  to  be  made,  should  be  in  any  wise  hindered  or 
let  by  any  one  or  more,  being  the  lesser  number  of  such  corpora- 
tion, contrary  to  the  common  law,  should  thenceforth  be  void  and 
of  none  efEect. 

The  Act  applies  only  to  grants  and  elections  to  be  made  by  the  Application  of 
whole  body  of  the  corporation,  not  to  grants  and  elections  to  be  ^^^' 

(fl)  AnU,  p.  77. 
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made  by  a  particular  niimber  of  the  members.  Accordingly,  where 
a  college  statute  empowered  a  certain  number  of  the  members  to 
dispense  with  the  absence  of  a  fellow,  the  assent  of  the  majority 
only  of  such  members  to  such  dispensation  was  held  not  sufficient, 
the  case  not  coming  within  33  Hen.  VIII.  c.  27  (b). 
31  Eli«.  c.  6.  In  order  to  secure  the  election  of  the  fittest  persons,  it  is  enacted 
by  31  Eliz.  c.  6,  "  that  if  any  person  or  persons,  bodies  politic  or 
corporate,  which  have  election,  presentation,  or  nomination,  or 
voice  or  assent  in  the  choice,  election,  presentation,  or  nomination 
of  any  fellow,  scholar,  or  other  person,  to  have  room  or  place  in 
any  of  the  said  churches,  colleges,  schools,  hospitals,  halls,  or 
societies,  shall  at  any  time  after  forty  days  next  after  the  end  of 
this  present  session  of  Parliament,  have,  receive,  or  take  any  money, 
fee,  reward,  or  any  other  profit,  directly  or  indirectly,  or  shall  taJke 
any  promise,  agreement,  covenant,  bond,  or  other  assurance  to  re- 
ceive or  have  any  money,  fee,  reward,  or  any  other  profit^ 
directly  or  indirectly,  either  to  him  or  themselves  or  to  any  other 
of  their  or  any  of  their  friends,  for  his  or  their  voice  or  voices, 
assent  or  assents  or  consents,  in  electing,  choosing,  presenting,  or 
nominating  any  officer,  f  eUow,  scholar,  or  other  person  to  have  any 
room  or  place  in  any  of  the  said  churches,  colleges,  halls,  schools, 
hospitals,  or  societies ;  that  then  and  from  thenceforth  the  place, 
room,  or  office  which  such  person  so  offending  shall  then  have  in 
any  the  said  churches,  colleges,  schools,  halls,  hospitals,  or  societies, 
shall  be  void;  and  that  then,  as  well  the  Queen's  majesty,  her 
heirs  and  successors,  and  eveiy  other  person  and  persons,  their 
heirs  and  successors,  to  whom  the  presentatioB,  donation,  gift, 
election,  or  disposition,  shall  of  right  belong  or  appertain,  of  any 
such  of  the  said  rooms  or  places  of  the  said  person  offending  as 
aforesaid,  shall  or  may  at  their  pleasure,  elect,  present,  nominate, 
place,  or  appoint  any  other  person  or  persons  in  the  room,  office, 
or  place  of  such  person  or  persons  so  offending,  as  if  the  said  per- 
son or  persons  so  offending  then  were  naturally  dead."  (c). 

A  penalty  is  by  the  same  Act  made  payable  by  any  fellow, 
officer,  or  scholar  taMng  money,  reward,  or  profit  for  resigning  his 
place,  and  the  person  giving  or  agreeing  to  give  or  pay  it  is 
rendered  incapable  for  that  time  or  turn  {d) ;  and  the  Act,  together 
with  the  orders  and  statutes  of  the  church,  college,  school,  hall, 
hospital,  or  society,  are  to  be  read,  under  a  penalty  in  default, 
publicly  at  every  election  (e). 

{b)  Case  of  New  College^  (h^ord,  2  Dyer,  (<0  Sect.  2. 

247  a.  W  Sect.  3. 

(<;)  Sect.  1. 
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Where  by  the  statutes  of  a  college  certain  elections  were  required  Where  oon- 
to  be  made  by  the  president  and  the  majority  of  the  fellows,  it  was  S^d^f^i. 
held  that  the  concurrent  voice  of  the  president  was  necessary  in  all  lege  requisite 
such  elections  (/) ;  and  where  the  election  of  fellows  was  to  be  feUows.*^'^  ° 
**  communi  omnium  assemu  aut  saltern  ex  consemu  inagistri  et  majoris 
partis  eotnmunitatky^  it  was  held  that  no  election  was  valid  in  which 
the  master  did  not  concur  {g). 

A  provision  in  the  statutes  that  a  fellow  shall  be  "  in  sacerdotio  Holy  orders. 
eonstitutus"  means  that  he  must  be  in  holy  orders,  but  not  neces- 
sarily in  priest's  orders  (A). 

Where  college  statutes  make  the  possession  of  property  a  dis-  Froi>ert7 
qualification  for  holding  a  fellowship,  real  estate  is  in  general  the  S^jf^^or 
only  property  considered  {i).  president  of 

And  if  real  property  is  required  as  a  qualification  by  the  statutes,  ^  ^^' 
an  interest  in  land  which  in  equity  would  be  deemed  personal 
estate  may  satisfy  them  (k). 

If  possession  of  property  of  a  certain  amount  is  required  as  a 
qualification  for  the  office  of  president  of  a  college,  it  is  not 
necessary  for  a  candidate  to  show  his  qualification  at  the 
election  (/). 

Where  the  qualification  for  a  living  to  be  granted  to  a  fellow  of  Quaiificatioa 
a  college  was,  that  he  should  not  at  such  time  as  the  church  should  J^ue^  iivmg. 
be  void,  "be  presented,  instituted,  or  inducted,  into  any  other 
living,"  it  was  held  that  it  was  complied  with  by  the  previous 
resignation  of  another  lining.  It  was  also  held  that  a  resignation 
of  a  former  living,  sent  by  post  to  the  bishop,  who  indorsed  and 
signed  a  memorandum  of  his  acceptance,  was  sufficient,  without 
any  public  act  (w). 

A  fellow  of  a  college,  regularly  elected,  received  his  salary  for  Resignation 
five  years,  and  then,  instead  of  travelling  beyond  the  seas  for  five  ^Ji^iV"^ 
years  more,  as  he  was  required  to  do  by  the  will  under  which  the  without  f  uim- 
f  elloWship  was  created,  upon  a  suggestion  of  ill-health  resigned  his  tions^^  ^" 
fellowship.    The  trustees  accepted  the  resignation,  and  it  was  held 
that  they  had  dispensed  with  the  condition,  and  could  not  compel 
him  to  refund  the  salary  which  he  had  received  (»). 

(/)  Be    Queen's    ColL^    Cambridge,   6  constniotion   of   coUege   statutes  with 

Buss.  64 ;  but  see  Case  of  Clare  Mall,  regard  to  examinations  for  fellowships, 

ibid.  73,  n. ;  Case  of  Oonville  and  Caius  see  Watson  v.  All  Souls  College^  Oxford^ 

CoUege,  ibid.  76,  n.  11  L.  T.  N.  S.  166. 

{g)  Case  of  St.  Catherine^  Ha?/,  5  Buss.  (t)  Case  of  QueenU  College,  Camiridge, 

85,  n.  Jac.  at  p.  37. 

(A)  ^  Vniversitu  Coll.,  Oxford,  2  Ph.  (k)  Ibid,  at  p.  38. 

621.    As  to  a  fellowship  being,  under  (/)  Ibid,  at -p.  36. 

college  statute^  yacatedbjtheaoceptance  (m)  Hegee  y.  Exeter  College,    Oxford, 


ot  tL'proieaaonidpi  BoeExparteEdleston,       12  Yes. 

8  De  G.  IC.  &  G.  742.    And  as  to  the  (»}  Att.-Oen,  v.  Stephens,  1  Atk.  358. 
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Tests  Act, 

im. 
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existing. 


Reyision  of 
statutes  of 
Universities  of 
Oxford  and 
Cambridge 
and  their 
colleges. 


The  case  would  have  been  otherwise  if  when  he  had  offered  to 
resign  the  fellowship  the  trustees  had  refused  to  aooept  the  resigna* 
tion  unless  he  complied  with  the  terms  of  the  will  or  refunded  the 
salary  he  had  received  (q). 

The  words  "  a  collegii  eviolumentis  recedei*e^^  in  college  statutes, 
were  held  to  import  a  forfeiture  of  the  fellowship,  and  the  word 
"  disoedere  "  was  not  to  be  confined  to  a  vacancy  by  death  (r). 

Where,  previously  to  the  passing  of  the  Universities  Tests  Act, 
1871  («),  the  statutes  of  a  college  directed  that  the  president  on  his 
election  should  be  admitted,  and  prescribed  an  oath  to  be  taken  by 
him  and  ceremonies  to  be  performed,  and  it  appeared  that  a 
particular  form  of  admission  besides  the  oath  and  ceremonies 
mentioned  in  the  statutes  had  been  used,  it  was  held  that  the 
admission  consisted  in  observing  the  particular  form  and  not  in 
taking  the  oath  and  going  through  the  ceremonies,  and  that  the 
president  elect  did  not  forfeit  his  office  by  taking  the  oath  and 
going  through  those  ceremonies  without  having  previously  sub- 
Fcribed  to  the  declaration  required  by  the  Act  of  Uniformity  (^). 

The  Universities  Tests  Act,  1871  (m),  provides  that  no  person  in 
the  Universities  of  Oxford,  Cambridge,  and  Durham,  shall  be 
required  before  taking  a  degree  (other  than  a  degree  in  divinity), 
or  taking  office  (except  in  certain  specified  cases),  to  subscribe  any 
article  or  formulary  of  faith,  or  to  make  any  declaration  or  take 
any  oath  respecting  his  religious  belief  or  profession  (a?). 

The  Act  is  confined  to  colleges  subsisting  before  it  was  passed, 
and  does  not  prevent  the  creation  of  fresh  colleges,  the  endowments 
of  which  are  confined  to  the  members  of  a  particular  religious 
community  {y). 

The  legislature  has  by  various  statutes  interfered  for  the  purpose 
of  making  provision  for  the  amending  and  remodelling  the  statutes 
of  the  Universities  of  Oxford  and  Cambridge,  and  their  respective 
ooUeges  and  halls  (2).    The  last  Act  dealing  with  this  subject  is 


(r)  He  St.  Catherine's  Mall,  Cambridffe, 
1  Mao.  &  G.  473. 

(*)  34  &  36  Vict.  c.  26. 

{t)  Case  of  Queen's  College,  Cambridge, 
Jao.  1.  The  effect  of  the  Act  of  Uni- 
formity (14  Car.  II.  0.  4),  in  the  case  of 
a  party  neglecting  to  subecribe,  was  to 
render  his  ofBoe  yoid,  without  a  judicial 
sentence.  If,  therefore,  the  fellows  of  a 
college  were  by  their  statutes  required 
to  dect  a  president  within  a  certain  time 
after  a  vacancy,  and  the  elected  president 
neglected  to  subscribe  the  deolaration  of 
conformity   before   hia   admission,  his 


office  thereby  became  ipso  faeto  void, 
and  a  new  election  must  have  taken 
place  within  the  specified  time. 

(«)  34  &  36  Vict.  c.  26. 

{x)  Ibid,  sect.  3. 

(y)  Iteg,  v.  Hertford  College,  3  Q.  B.  D. 
693,  where  it  was  held  that  the  Act  did 
not  apply  to  Hertford  (College,  Oxford. 

(z)  See,  as  to  Oxford,  17  &  18  Vict, 
c.  81 ;  19  &  20  Vict.  c.  31 ;  and  20  &  21 
Vict.  c.  26,  of  whidi  the  second  has 
entirely,  and  the  others  have  as  to 
the  greater  part  thereof,  been  repealed 
by  the  Stat.  Law  Bev.  Act,  1876,  and 
other  Acts.    As  to  Cambridge,  see  19  & 
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the  XJmvexaities  of  Oxford  and  Cambridge  Act,  1877  («),  by  which 
two  bodies  of  oommissioners  were  appointed  for  a  limited  period 
for  the  purpose  of  revising  the  statutes  and  constituting  new  ones. 
The  greater  part  of  this  Act  was  repealed  by  the  Statute  Law 
Eevision  Act,  1883  (J),  its  powers  having  expired. 

The  Universities  of  Oxford  and  Cambridge  Act,  1877  (r),  ex- 
pressly provided  that  nothing  therein  should  repeal  the  provisions 
of  the  Universities  Tests  Act,  1871  (d).  But  the  conmiissioners 
were  empowered  by  any  statute  made  by  them  to  declare  that  an 
office  erected  or  endowed  (other  than  a  headship  or  fellowship  of  a 
college)  required  in  the  incumbent  thereof  the  possession  of  theolo- 
gical learning,  and  in  such  case  it  was  provided  that  the  Universities 
Tests  Act,  1871  (e),  should,  with  reference  to  that  office,  be  read 
and  have  effect  as  if  the  statute  had  been  made  before  and  was  in 
operation  at  the  passing  of  the  Universities  Tests  Act,  1871  (/). 

The  Universities  of  Oxford  and  Cambridge,  London  and  Dur-  Exemption 
ham,  and  their  colleges  and  halls,  are  exempted  from  the  Charitable  iJvustaActe,* 
Trusts  Acts  (</). 

They  are  also  exempted  from  the  operation  of  the  Gframmar  and  Grammar 

Schools  Act  (A).  Schools  Act. 

The  rights  and  privileges,  &c.  possessed  by  the  Universities  of  Priviiegrea 
Oxford,  Cambridge  and  Durham,  under  their  respective  charters  S^^o!^rp. 
and  otherwise,  are  expressly  preserved  by  the  Municipal  Corpora-  Act,  i882. 
tions  Act,  1882  (i). 


Section  II. 

CHAPLAINS  AND  CURATES. 

According  to  the  general  ecclesiastical  constitution  of  this  country,  Livinga  in 
the  right  of  collation  to  a  living  is  in  general  vested  in  the  bishops  ^^^^^^^^ 
of  the  several  dioceses,  or  in  the  patrons  of  the  particular  church  (A). 

No  order  of  the  Charity  Commissioners,  imder  21  &  22  Vict.  Exempted 
c.  71  (/),  for  the  substitution  of  the  bishop  of  one  diocese  for  the  -^cT.  o!?i.^^ 
bishop  of  another  as  trustee  of  charitable  trusts,  may  be  made  in 

20  Vict.  0.  SS,  the  greater  part  of  which  Tests  Act,  was  repealed  bj  the  Stafc. 

has  also  been  repeiued  by  the  Stat.  Law  Law  Bev.  Act,  1883. 

Ber.  Aot,  1876,  and  other  Acts.  {g)  Gharit.  Trusts  Act,  1853,  s.  62, 

(a)  40  &  41  Vict.  c.  48.  and  notes  thereto,  post, 

(b)  46  &  47  Vict.  c.  39.  (A)  3  &  4  Vict.  c.   77,  b.  24,  pwt, 
ie)  40  &  41  Vict.  c.  48.  App.  II. 

(d\  Sect.  67.  (0  46  &  46  Vict.  c.  60,  s.  257. 

\e)  34  &  36  Vict.  o.  26.  {k)  Att.-Oen,  v.   Scott,   1   Vee.   Sen. 

(/)  Sect.  68.    Sect.  69,  which  made  at  p.  414. 

proviaion  for  religioas  instruction  and  (I)  Part  III.  of  this  Book,  post. 
worship  in  pursuance  of  the  Uni?ersitie8 
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LirinffB  in 
trust  for  in- 
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parishioneni. 

Meaning  of 
"parish- 
ioner'* and 
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Electors  must 
satisfy  both 
descriptions. 

<' Chief  est  and 
discreetest." 


Meaning 
determined 

mbjectam 
tnateriatn,** 

Whether 
confined  to 
ratepayers. 


relation  to  any  adyowson  or  right  of  patronage  or  presentation, 
part  of  the  possessions  of  a  See,  which  might  be  exchanged  or 
otherwise  disposed  of  by  scheme  of  the  Ecclesiastical  Commissioners, 
confirmed  by  her  Majesty  in  Council,  or  in  relation  to  any  eccle- 
siastical patronage  or  power  of  nomination  or  appointment  of  any 
curate,  chaplain,  or  spiritual  person,  under  any  trust  without  the 
consent  of  the  Ecclesiastical  Commissioners  imder  their  common 
seal  (m). 

Sometimes  a  living  is  vested  in  trustees  in  trust  for  the  inhabit- 
ants or  parishioners  of  a  place,  and  in  that  case  the  trustees  must 
present  the  nominee  of  the  majority  of  the  electors  {n). 

"Parishioner"  was  defined  by  Lord  Hardwicke  (o)  to  include 
"  not  only  inhabitants  of  the  parish,  but  persons  who  are  occupiers 
of  lands,  that  pay  the  several  rates  and  duties,  though  they  are 
not  resiant  nor  do  contribute  to  the  ornaments  of  the  church." 

"  Inhabitants,"  said  the  same  judge  (;;),  "is  still  a  larger  word, 
takes  in  housekeepers,  though  not  rated  to  the  poor,  takes  in  also 
persons  who  are  not  housekeepers ;  as,  for  instance,  such  who  have 
gained  a  settlement,  and  by  that  means  become  inhabitants." 

When  the  right  of  election  is  vested  in  the  "  inhabitants  and 
parishioners,"  the  electors  must  be  persons  satisfying  both  descrip- 
tions (q). 

In  Fearon  v.  Webh  (r)  the  election  was  to  be  made  by  the  inha- 
bitants and  parishioners,  "  or  the  major  part  of  the  chiefest  and  dis- 
creetest  of  them,"  and  it  was  held  that  the  persons  entitled  to  vote 
were  confined  to  those  who  paid  church  and  poor  rate,  as  distin- 
guished from  those  who  from  poverty  were  supposed  not  to  have  a 
mind  of  their  own,  and  to  those  who  had  attained  twenty-one,  as 
distinguished  from  those  who  were  imder  the  disability  of  coverture 
or  infancy. 

The  meaning  of  inhabitants  and  parishioners  is  determined 
^^  secundum  stihjcdam  materiam^^  (*).  "  The  construction  is  always 
to  be  made  with  reference  to  the  nature  of  the  subject "  {t). 

It  was  said  by  Lord  Hardwicke  that  in  the  absence  of  anything 
to  the  contrary  it  would  not  be  unreasonable  to  limit  the  words 


(m)  Sect.  2. 

\n)  Fearon  v.  Wchb,  14  Ves.  13  ;  Att.- 
Gen.  V.  Ruttcri  2  Rnfs.  101,  n. ;  Edtn- 
borouffh  V.  Archbishop  of  Canterburvy  2 
Rnss.  03.  See  AU.-Oen,  v.  IFebster, 
L.  R.  20  Eq.  at  p.  491 ;  and  cf.  Alt,- 
Gen,  V.  Marquis  of  Sioffcrd^  3  Ves.  Jun. 
77. 

(oSAH.'Gen,  v.  Tarher,  3  Atk.  at 
p.  577.  This  definition  was  adopted  in 
Etheringion  v.    Wihon^  1   Ch.  D.  160. 


See  further,  Note  B  in  App.  III.  to  this 
Book. 

{p)  Att.'Gen,  v.  Farkery  tupra.  See 
Att.'Gen,  v.  Clark,  Amb.  422;  Att.- 
Gen,  V.  ForsteTy  10  Ves.  at  p.  339  ;  AtL- 
Gefi,  V.  Newcombey  14  Ves.  1. 

(q)  Fearon  v.  Webby  14  Ves.  13. 

(r)  Ibid, 

U)  See  ibid,  at  pp.  19,  20. 

(0  An, •  Gen,  v.  ForHer^  10  Ves.  at 
p.  339. 
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"  inhabitants  and  parishioners  "  to  persons  paying  scot  and  lot  (u). 
And  this  view  was,  in  fact,  adopted  in  a  subsequent  case,  where  the 
election  was  held  to  be  only  in  parishioners  and  inhabitants  of  the 
parish  paying  rates  and  assessments  to  the  church  and  poor  (a:). 
But  in  Edenborough  v.  Archbkhop  of  Canterbury  (^),  Lord  Eldon 
said  (2),  that  "  where  the  right  of  nominating  a  perpetual  curate 
was  given  to  the  parishioners,  a  part  of  the  parishioners  could  not, 
by  their  vote  or  declaration,  so  narrow  the  right  of  voting  as  to 
exclude  those  who  did  not  pay  church  rates  from  sharing  in  the 
election." 

In  every  case,  however,  usage  is  regarded  in  determining  the  Usage, 
persons  entitled  to  exercise  the  right  of  voting ;  and  usage  is  often 
conclusive  in  determining  whether  the  right  of  voting  is  confined 
to  ratepayers  or  not  (a). 

If,  on  the  one  hand,  the  usage  has  been  to  confine  the  right  of 
voting  to  ratepayers,  they  alone  can  take  part  in  an  election  (i). 
If,  on  the  other  hand,  the  usage  has  been  not  to  confine  it  in  that 
way,  then  it  cannot  be  so  limited  (c). 

Where  the  right  of  election  is  in  the  ratepayers,  a  person  who  Persons 
comes  into  the  parish  after  a  rate  has  been  made  has  no  right  to  ^^i^^after 
vote  before  another  rate  has  been  made,  unless  the  making  of  the  rat©  has  been 
rate  has  been  postponed  for  an  unfair  purpose  {d). 

And  it  seems  that  Jews,  but  not  Boman  Catholics,  have  a  right  Jews  and 

to  vote  (^).  ^  ^  ^  CaScs. 

The  right  of  electing  the  minister  of  a  parish  vested  in  the  Right  of 
"  parishioners  "  was  not  transferred  to  the  vestry  by  the  Metropolis  ^^f^^ 
Local  Management  Act,  1855  (/),  or  by  sect.  3  of  19  &  20  Vict,  to  vestry. 
c.  112  is). 

Formerly,  it  was  held  that  in  elections  by  parishioners  the  voting  Voting. 
must  be  by  open  polling  (//),  but  it  has  been  recently  laid  down 
that  by  a  resolution  of  the  parish  the  election  may  be  by  ballot  («). 

(m)  Att.^Gen,   v.   Parker ^   3  Atk.   at  v.  ArekHthop  of  Canterbury,  2  Russ.  at 

p.  677;  Att.'Gen.Y.  LavyyCiieidiibid.  p.  110.    It  was  said,   in  Ait.-Gen.  v. 

(jr)  Att.'Gen,  y,  Sutter,  2 Buss.  lOI,  n.  Forsierf  10  Yes.  at  p.  339,  that  persons 

CompulsorTchurch  rates  were  abolished  paying  to  the  church  and  poor  were  to 

by  31  &  32  Viot.  o.  109 ;  and  the  question  be  understood  to  mean  persons  liable  to 

would  now  simply  be  whether  voters  pay,  not  persons  who  had  actuaUy  paid, 

must  be  ratepayers  or  not.  {e)  Edenborough  t.  ArchbUhop  of  Can' 

iy)  2  Kuss.  93.  ierbury,  2  Kuss.  Ill,  n. 

(e)  At  p.  104.  (/)  18  &  19  Vict.  c.  120,  s.  90. 

(a)  Att.'Gen.  v.  Fortter,  10  Ves.  at  &)  Carter  y,  Cropley^S  De  Q.l^,  &Q. 

p.  338.  680.   See  a]aoJUI£ayle' 8  Estate,  ZlBea.Y. 

{b)  Att.'Gen,  v.  Neweombe,  14  Ves.  1;  139;  Att.-Gen.  v.  Drapers'  Co.,  4  Dr. 

Edenborough  y.  Archbishop  of  Canterbury,  299. 

2  Buss.  93.  (A)  Edenborough  y.  Archbishop  of  Can^ 

(e)  Att.'Gen.    y.  Parker,   3  Atk.  at  terbury,   2  Buss,  at   p.  109;    and  see 

p.  677.  Faulkner  y.  Elger,  4  B.  &  C.  449. 

{d)  Per  Lord  Eldon  in  Edenborough  (•)  Shaw  y.  Thompson,  3  Ch.  D.  233. 
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Presentation. 


Proxy. 
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Sole  surviving 
trustee. 

Heir  of  last 
8nr\'ivor. 


The  parishioners  may  also  determine  other  matters  with  regard 
to  the  manner  in  which  the  election  shall  take  place,  such  as  the 
hours  and  times  for  polling  (k). 

Irregular  or  even  illegal  conduct  at  a  meeting  to  determine  the 
mode  of  election  will  not  induce  the  Court  to  disturb  the  election, 
unless  it  appear  that  a  voter  has  been  deprived  of  an  opportunity 
of  voting  (/). 

The  Court,  in  declining  to  interfere,  acts  upon  the  principle  that 
the  election  is  substantially  fair,  and  the  majority  not  likely  to  be 
disturbed  by  any  change  in  the  manner  and  form  of  voting  (m). 

Where  the  right  of  election  is  vested  in  the  trustees,  an  election 
by  a  majority  of  them  is  valid  (w). 

All  the  trustees,  having  the  right  to  present  to  a  living,  ought 
to  join  in  signing  the  presentation,  for  if  they  do  not  the  ordinary 
cannot  be  compelled  to  admit  the  clerk  therein  named  (o). 

Although  the  trustees  cannot  vote,  they  may  sign  the  presenta- 
tion by  proxy  {p). 

Where  a  valid  election  has  taken  place,  the  majority  may  compel 
the  dissenting  minority  to  join  in  the  presentation  (q). 

It  follows  that  an  election  by  the  trustees  is  not  invalid  because 
the  full  number  of  trustees  has  not  been  kept  up  (r). 

A  presentation  by  a  sole  surviving  trustee  has  been  supported  (s). 
And  where,  by  neglect,  the  number  of  trustees  in  a  trust  to  present 
to  a  living  was  not  filled  up  at  the  time  of  an  avoidance,  the  Court 
refused,  in  the  absence  of  special  ground,  to  stay  by  injunction  the 
institution  of  a  clerk  presented  under  the  legal  title  of  the  heir  of 
the  surviving  trustee  {t). 

The  Court,  however,  takes  care  that  the  number  of  trustees 
ehall  be  properly  filled  up  for  the  future  (ti) ;  and  if  an  appointment 
is  set  aside,  and  a  new  election  consequently  rendered  necessary, 
the  Court  will  see  that  the  number  of  trustees  is  filled  up  before 
the  new  election  takes  place  (x). 


{k)  Daviea  v.  Banks,  5  L.  J.  Ch.  274  ; 
Alt,' Gen.  v.  Kewcombe,  14  Ves.  1,  9; 
Ate- Gen.  v.  Forstery  10  Ves.  336  ;  Shaiv 
V.  Thompsony  3  Ch.  D.  233. 

(/)  Shaw  V.  Thompson^  ntpra. 

(m)  Ex  parte  Mawhy,  3  E.  &  B.  718 ; 
Heg.  V.  St.  Maryy  Lambetky  3  N.  &  P. 
416;  Lavies  v.  Banks,  supra  \  Shaw  v. 
Thompson y  supra,  at  p.  251. 

(m)  Att.'Gen.  v.  Cumingy  2  Y.  &  C.  C. 
C.  139.  Cf .  Att.'Gen.  v.  Lawson,  W.  N. 
1866,  343. 

(o)  Att.'Gen.  v.  Scott,  1  Ves.  Sen. 
413;  JFilson  v.  Dennison,  Amb.  84; 
Seymotir  v.  Bennetty  2  Atk.  at  p.  482 ; 
and  see  Co.  Litt.  186  b. 


( p)  Ait.  -  Gen.  v.  Seott,  sttpra,  at  p.  4 1 7 ; 
JFilson  y.  Dennison,  supray  at  p.  86. 

{q)  Att.'Gen.  v.  Cuming,  supra.  Qpe 
Att.'Gen.  v.  Scott,  supra. 

(r)  Att.'Gen.  v.  Seott,  supra;  Att.- 
Gen,  V.  Cuming,  supra. 

(«)  Att.'Gen.  v.  Fl^jer,  2  Vem.  748. 

(0  Att.'Gen.  v.  Bishop  of  Litchfeldy  6 
Ves.  826.  See,  however,  Davis  v.  Jen' 
kins,  3  V.  &  B.  at  p.  169. 

(m)  Att.'Gen.  v.  Bishop  of  Litchjield, 
supra.  See  also  Davis  v.  Jenkins,  supra  ; 
and  ante,  pp.  195,  196. 

{x)  See  Att.'Gen.  v.  Seott,  1  Ves.  Sen. 
at  p.  419. 
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An  iofonnaHtj  in  the  appointment  of  the  trustees  of  a  trust  to  Informality  in 
elect  to  an  advowson  does  not  vitiate  an  election  by  them.  Thus,  »PP<>i°<™®^*- 
in  Att'Oen  v.  Cuming  (y),  the  advowson  of  a  parochial  church  was 
hj  deed  vested  in  nine  trustees,  upon  trust,  within  four  months 
after  a  vacancy,  to  publish  notice  of  a  time  for  a  meeting  of  the 
parishioners  to  elect  a  vicar,  and  within  six  months  to  present  the 
clerk  elected  by  the  parties  therein  mentioned.  By  the  terms  of  the 
deed  the  election  was  to  be  by  parishioners  having  a  certain 
qualification  in  land  in  the  parish,  or  the  major  part  of  them, 
together  with  the  trustees  or  the  major  part  of  them  then  assembling 
at  the  parish  church  within  the  said  four  months.  It  was  also 
declared  that  upon  the  death  of  any  of  the  trustees  the  survivors 
should  from  time  to  time,  as  they  should  think  fit,  before  the 
number  of  trustees  should  be  reduced  to  five,  or  within  three  months 
after  they  should  be  reduced  to  four,  appoint  new  trustees,  and 
convey  the  premises  to  them,  so  as  to  complete  the  number  of  nine 
trustees.  It  appeared  that  from  the  date  of  the  deed  to  the  election 
of  a  clerk  in  1840,  this  clause  had  never  been  strictly  acted  upon, 
though  the  number  of  trustees  had  generally  been  kept  up  to  nine. 
On  the  occasion  of  an  election  in  1840  there  were  eight  trustees,  two 
of  whom  were  out  of  the  jurisdiction.  Of  the  remaining  six,  five 
rigned  a  written  notice  of  the  intended  election,  which  notice  was 
duly  published  pursuant  to  the  deed,  though  previous  to  publication 
one  of  the  signatures  was  erased.  The  same  five  attended  at  the 
meeting,  which  was  held  within  the  proper  time,  and  four  of  them 
voted  for  the  successful  candidate.  These  four,  and  the  trustee 
within  the  jurisdiction,  who  was  not  present  at  the  meeting,  joined 
in  the  presentation,  which  was  subsequently  approved  of  by  the 
trustees  out  of  the  jurisdiction.  The  remaining  trustee  refused  to 
join.  It  was  held  that  the  informality  in  the  appointment  of  the 
trustees  did  not  vitiate  the  election,  that  the  dissentient  trustee  was 
bound  to  join  in  the  presentation,  and  the  bishop  to  present. 

Notice  of  the  meeting  to  elect  a  derk  must  be  given  to  all  the  Notice  of 
trustees,  otherwise  the  election  is  void  (25).  meotmg. 

A  declaration  that  the  trustees  were  to  elect  and  present  within  a  Declaration 
limited  time  after  the  death  of  the  existing  incumbent  was  construed  shaU take  ^^ 
as  directory  only,  and  an  appointment  made  after  the  prescribed  v}^^  within  a 
period  was  upheld  {a),  construed  as 

Lord  Eldon  appears  to  have  gone  so  far  as  to  order  the  bishop  to  ^T^^' 
'*  institute  and  induct"  the  person  whom  the  Court  considered  pro-  institute  and 

induct. 

(y)  2  T.  &  C.  C.  0.  139.  tupra, 

(z)  AtL'Om.  V.  Scott,  1   Ves.   Sen.  (a)  Aii.'Gen.Y.Seott,8uprajSiif.i\S; 

413.      See  also  Att.-Gen.    y.   Ctming,      see  also  an/f,  p.  178. 
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perly  elected  (d) .   Knight-Bruoe,  V.-C,  however,  observed  that  such 

an  order,  taken  literally,  would  exclude  the  bishop  from  the  right 

of  deciding  upon  the  fitness  of  the  person  presented.     He  thought, 

therefore,  that  Lord  Eldon's  attention  oould  not  have  been  directed 

to  the  particular  words  used  in  the  decree  {e). 

Tenure  of  AU  persons  presented  to  ecclesiastical  benefices  are  considered 

to  be  tenants  for  their  own  lives,  unless  the  contrary  is  expressed  in 

the  form  of  donation  (/). 

lujuncrion  "Where  a  chaplain  or  vicar  is  improperly  appointed  the  Court 

improper         "^iU  by  injunction  restrain  him,  or  any  other  person  except  the 

appointmeiit.   qjj^q  properly  appointed,  from  performing  divine  service  in  the  church 

or  chapel,  and  the  bishop  from  instituting  or  inducting  him  (g). 
Afterappoint-      In  Att.-Gen.  V,  St,  Cross  Hospital  {h)y  after  a  receiver  of  the 
receiver,  charity  property  had  been  appointed,  the  churchwarden  of  the 

wi^^  ha^r*  P^^^"^'  insisting  that  the  chapel  within  the  hospital  of  St.  Cross  was 
restrained.  the  parish  church,  and  in  order,  as  he  alleged,  to  try  the  right, 
forcibly  prevented  the  chaplain  from  performing  divine  service 
therein.  EomiUy,  M,  R.,  restrained  the  churchwarden  from  inter- 
fering with  the  performance  of  •  divine  worship,  but  gave  him 
liberty  to  proceed  in  any  Court  to  try  the  question,  and  to  establish 
any  rights  claimed  by  him  as  churchwarden. 
Annnity  to  When  an  annuity  is  left  to  a  chaplain,  the  Court  endeavours  so 

gaol.      ^       to  provide  for  its  payment  that  no  reduction  shall  take  place  in 
the  salary  to  which  he  was  previously  entitled. 

A  testatrix  gave  an  annidty  of  sixty  pounds  to  a  clergyman  to 
preach  every  Sabbath  day  to  the  prisoners  at  Lincoln,  and  pray 
daily  to  them.  At  the  time  of  her  death  the  county  gaol  was  the 
only  prison  at  Lincoln,  but  subsequently  a  city  gaol  was  established. 
Both  prisons  had  chaplains,  whose  salaries  were  fixed  by  the  jus-» 
tices  of  the  peace,  and  paid  out  of  the  coimty  rates.  An  order  was 
made  for  payment  of  the  annuity  to  two  chaplains  in  proportion  to 
the  number  of  prisoners  under  their  charge,  with  liberty  to  apply 
in  case  their  salaries  should  be  reduced  in  consequence  of  the 
additional  income  («"). 
What^rvices  Where  the  deed  declaring  the  trusts  of  an  endowment  of  a  dis- 
trict church  provided  that  the  income  was  to  be  paid  to  the  in- 
cumbent so  long  as  he  conducted  the  services  according  to  the  rites 
of  the  Church  of  England  and  the  Book  of  Common  Prayer,  and 

(rf)  Edenb&rouffh  v.  Archbishop  of  Can"  {g)  Att,'Gen,  y.  Earl  of  Powxa^  ^y» 

terbury^  2  Itusa.  at  p.  112,  where  tiie  de-       186  ;  AtL^Qm.  t.  Cuming,  supra;  Car' 


cree  is  given.  ter  v.  Cropley,  8  De  Qt.  M.  &  G.  680. 

(e)  Att.'Gen,  v.  Cutniny,  2  Y.  &  C.  C.  (A)  18  Beav.  60" 

C.  165,  n.  SDeG.  M;&G. 

(/)  2  Bl.   Com.    123;    AtL-Oen.  v.  i ~ 

Fearson,  3  Mer.  at  p.  403.  321 


(e)  Att.'Gen.  v.  Cuming,  2  Y.  &  C.  C.  (A)  18  Beav.  601 ;  affirmed  on  appeal, 

165,  n.  8  De  G.  M.  &  G.  38. 

(/)  2  Bl^  Com.    123;    AtL-Oen.  v.  (i)  Me  Eussey'a  Charities,  7  Jur.  N.  S. 
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that  disputes  were  to  be  referred  to  the  bishop,  it  was  held  that 
daily  service  was  not  required,  and  that  disputes  as  to  the  conduct 
of  the  services  must  be  referred  to  the  ordinary  (A). 

It  was  doubted  in  that  case  whether  it  was  in  the  power  of  the  Trusts  cannot 
founder,  after  the  creation  of  the  endowment  and  the  consecra- 
tion  of  the  church,  to  impose  any  additional  particular  trusts  on 
the  fund  (/). 


Section  III. 

MINISTERS  OF  DISSENTING  CEAPELS. 

The  ministers  of  Dissenting  meeting-houses,  like  trustees  (fw)i  Appointed 
must  be  appointed  in  the  mode  provided  by  the  deed  of  trust,  the  d^'^nS;. 
terms  of  which  must,  as  in  all  other  cases,  be  complied  with  (n). 

Where  the  trust  deed  of  a  Dissenting  meeting-house  is  silent  as  Appointment. 
to  the  mode  of  appointment  of  the  minister,  regard  may  in  a  proper 
case  be  had  to  the  usage  which  has  prevailed  (o).    But  that  is  not  Uflage. 
necessarily  conclusive  (/?). 

An  inquiry  may  be  directed  who,  according  to  the  nature  of  the  Inquiiy. 
establishment,  are  the  proper  persons  to  elect  the  minister  {q). 

As  a  rule,  however,  where  the  trust  deed  contains  no  express  Majority  of 
provision,  the  election  is  by  the  majority  of  the  congregation  (r).      congregation. 

Where  the  trust  deed  provides  that  the  minister  shall  be  elected 
by  the  congregation,  it  seems  that  a  majority  of  the  congregation 
is  presumed  to  be  intended  («). 

Mere  occupiers  of  seats  or  pews,  although  in  one  sense  forming  Occupiers  of 
part  of  the  congregation,  are  not  necessarily  so  for  the  purpose  of  ^®^*' 
voting  at  the  election  of  a  minister. 

Thus,  where  a  meeting-house  of  the  Scotch  Church  was  held  in 
trust  for  the  congregation,  it  was  held  that  persons  who  were  merely 
seat-holders,  but  not  members  of  the  church  in  the  sense  of  com- 
municants, were  properly  excluded  from  voting  at  the  election  of  a 
minister ;  and  an  application  on  their  behalf  for  an  injunction  to 
restrain  the  individual  elected  from  acting  as  minister  was  refused  {t) . 

In  order  that  the  election  of   a  minister  may  be  valid,  due  Notice  of 
notice  must  be  given  of  the  intention  to  hold  the  meeting ;  and  S^t^"^  ^ 

{k)  Ee  HarUhill  Endoummt,  30  Bear,  (q)  Ibid,  at  p.  420,  where  the  form  of 

130.  oraer  is  given ;  Davis  v.  Jmkins,  3  V.  & 

m  Ibid.  B.  at  p.  159. 

(m)  See  ante,  p.  190.  (r)  Hee  Att.-Gen,  v.  Aked,  7  Sim.  321 ; 

(»)  Att.'Gen,  v.  Feari0Hf  3  Mer.  at  Davis  v.  Jenkins,  3  V.  &  B.  151 ;    Cooper 

pp.  402,  403.  V.  Gordon,  L.  R.  8  Eq.  249. 

io)  Ibid,  at  p.  403.  («)  Davis  v.  Jenkins,  supra,  at  p.  155. 

Ip)  Ibid,  See  Fearon  v.  Webb,  14  Ves.  at  p.  20. 

(t)  Leslie  y,  Birnie,  2  Eus8.  114. 
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persons  who  are  not  entitled  to  take  part  in  the  electiony  as,  for 
instance,  persons  who  are  not  members  of  the  congregation,  must 
not  interfere  in  the  proceedings  (u). 

The  Dissenters'  Chapels  Act  (x)  does  not  apply  to  a  case  where 
the  question  is  whether  a  minister  has  been  duly  ordained  in 
accordance  with  the  original  trust  (y). 

Where  the  power  of  appointing  the  minister,  or  of  approving 
his  appointment,  is  vested  in  the  trustees,  a  majority  of  them 
may  act  (s). 

And  an  election  by  three  survivors  of  a  body  of  twelve  has 
been  held  good  (a). 

The  power  cannot,  however,  be  exercised  by  the  representative 
of  the  last  surviving  trustee  (6). 

The  principle  of  public  policy  which,  in  the  case  of  the  Estab- 
lished Church,  gives  the  minister  an  estate  for  life  in  his  office, 
BO  as  to  render  him  in  a  certain  degree  independent  of  his  congre- 
gation, doe^not  extend  to  the  case  of  Dissenting  ministers  (c). 

A  minister  may  accordingly  be  elected  for  life,  or  for  a  shorter 
period,  or  merely  during  pleasure,  and,  whichever  plan  is  adopted, 
the  Court  is  bound  to  carry  it  into  effect  {d). 

And  the  provisions  of  the  trust  deed  with  regaxd  to  the  tenure 
of  office  and  the  mode  of  dismissal  are  binding  (e). 

Sometimes  the  trust  deed  is  silent  with  regard  to  the  tenure  of 
the  office  of  minister. 

In  Att.'Gen.  v.  Pearson  {f),  Lord  Eldon  said:  "Although  a 
Court  of  Equity  may  not  be  disposed  to  struggle  hard  in  support 
of  such  a  plan  (by  which  the  minister  is  not  appointed  for  life), 
yet,  were  the  Court  to  find  such  a  plan  established,  I  know  of  no 
principle  upon  which  the  Court  would  not  be  bound,  if  called 
upon  for  the  purpose,  to  carry  it  into  effect."  This  seems  to 
suggest  that  the  leaning  of  the  Court  would  be  towards  con- 
struing the  tenure  of  office  of  the  minister  of  a  Dissenting  chapel 
to  be  for  life. 


(m)  Perry  v.  Shipicay,  4  De  Q^.  &  J.  at 
p.  360 ;  Rex  v.  Trustees  of  Dagger  Lane 
Chapel,  2  Smith,  20. 

{x)  7  &  8  Vict.  0. 45.  See  ante^  pp.  1 19, 
120. 

(y)  Att.'Oen.  v.  Murdoch,  1  De  G.  M. 
&  G.  at  p.  144. 

(z)  Att.'Oen.  v.  Lawton,  W.  N.  1866, 
343.  Cf.  Att.'Gen.  v.  Cuming^  2  T.  & 
C.  C.  G.  139;  and  cases  cited  ante, 
p.  210.  It  has  been  held  that  a  Dis- 
senting minister  appointed  by  part  of 
the  tnistees  cannot  maintain  an  action 
for  arrears  of  salary  against  aU :   Cooper 


V.  Wkitehome,  6  C.  &  P.  645. 

(a)  Att.'Gen.  v.  Law$ony  supra.     . 

[b)  Davis  v.  Jenkins,  3  V.  &  B.  at 
p.  159.    Of.  Att.'Gen.  v.  Bishop  ofLitch- 

Jleld,  6  Ves.  826 ;  Att.-Gen.  v.  Flayer ^  2 
Vem.  748. 

(o)  Att.'Gen,  v.  Fearsm^  3  Mer.  at 
p.  403. 

(rf)  Ibid,  at  p.  4rl3. 

(e)  Dean  v.  Bennett,  L.  B.  6  Gh.  489. 
See  Ferry  y.  Shipway,  4  De  G.  &  J. 
353  ;  Knipost,  pp.  220,  221. 

(/)  3  Mer.  at  p.  403. 
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In  Portd'  V.  Clarke  {g)y  it  was  held  that  -where  the  minister  was 
entirely  dependent  on  the  voluntary  contributions  of  his  congre- 
gation, he  was  dismissible  at  will  by  the  persons  so  voluntarily 
contributing.  And  in  Cooper  v.  Gordon  (A),  it  was  considered  that 
the  tenure  of  office  of  the  minister  of  a  Dissenting  meeting-house, 
unless  an  express  provision  was  contained  in  the  trust  deed,  was  at 
>  the  will  of  the  majority  of  the  congregation. 

In  the  absence  of  express  provision,  the  usage  of  the  congre-  Usage. 
^tion  is  important  {i). 

Where  the  minister  holds  his  office  at  the  will  of  the  majority  Dismissal  of 
of  the  congregation,  he  can  at  any  time  be  removed  by  such  ^^r^^^e 
majority  (A).  And  no  specific  ground  for  the  removal  need,  held  at  will, 
apparently,  be  given  (/). 

But  however  arbitrary  the  power  of  dismissal  may  be,  it  must  must  not  be 
not  be  unjustly  or  oppressively  exercised  {m),  oppressiye. 

In  Denn  v.  Bennett  [n)  the  deed  of  settlement  of  a  Baptist  chapel  Bean  v. 
provided  that  every  minister  should  be  liable  to  be, dismissed  by  ^"^^ ' 
the  decision  of  the  church,  made  at  one  meeting  and  confirmed  at 
a  second  meeting  summoned  by  notice  expressly  stating  the  objects 
of  the  meeting.  At  the  first  meeting  a  resolution  was  passed  that 
the  minister,  on  the  ground  of  alleged  drunkenness,  and  for  other 
reasons,  should  be  removed.  The  second  meeting  was  convened 
by  notice,  which  stated  that  it  was  for  the  purpose  of  confirming 
and  ratifying  the  resolution  passed  at  the  previous  meeting.  The 
minister  was  not  present  at  either  meeting.  It  was  held  that  he 
was  not  properly  removed,  and  that  it  could  not  be  said  that  a 
discretion  had  been  exercised  by  a  meeting  which,  on  chcu*ges 
mentioned  for  the  first  time,  the  person  charged  not  being  present, 
came  to  a  vague  general  finding  that  he  had  been  guilty  of  false- 
hood and  drunkenness.  And,  moreover,  that  as  the  notice  of  the 
second  meeting  did  not  specify  the  resolution  to  be  confirmed, 
the  meeting  was  unable  effectually  to  confirm  the  resolution 
passed  at  the  previous  meeting. 

A  minister  in  possession  of  a  meeting-house  vested  in  trustees  is  Minister 
merely  their  tenant  at  will,  and  they  may  at  any  time  determine  of^meeting^ 
his  tenancy  by  a  demand  of  possession,  without  previous  notice  (o).  house. 

{0\  2  Sim.  620.  minable  on  mifibehayiour,  see  post^  p. 

(A)  L.  R.  8  Eq.  at  pp.  258,  259.  223,  n.  (cC), 

(%)  See  Att.'Oen.  v.  Pearson,  3  Mer.  (j)  See  Dean  v.  Betmett,  L.  R.  6  Ch. 

at  pp.  412,  413 ;    ACL-Gen.  v.  Aked,  7  at  p.  494.     Cf.  Iteff,    v.   Governors    of 

Sim.  321.  Darlington  School^  6  Q.  B.  682. 

(k)  Cooper  y.    Gordcn,  L.   R.   8  Eq.  (m)  Dean  t.  Bennett,  L.  R.  G  Ch.  489. 

249;  ana  see  Atl.- Gen.  \,  Aked,  supra ;  \n)  Supra, 

Bex  V.  Jotham,  3  T.  R.  576.    Where  the  (o)  Doe  v.  Jones,  10  B.   &  C.   718  ; 

office  1b  for  life,   it  is  always  deter-  Doe  v.  M*Kaeg,  ibid,  721 ;   Browne  r. 
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minister 
improperly 
elected. 


Minister 
properly 
dismissed  re- 
strained from 
officiating. 

Interference 
with  minister 
improperly 
dismissed 
restrained. 


The  demand  of  possession  puts  an  end  to  the  legal  right  of  the 
minister,  hut  it  leaves  him  whatever  remedy  he  may  he  entitled  to 
against  the  trustees  if  they  have  improperly  turned  him  out  (p). 

A  minister  irregularly  appointed  may  he  restrained  hy  injunc- 
tion from  disturbing  the  congregation^  in  the  use  of  the  chapel  and 
from  officiating  in  it. 

In  Peiry  v.  Shipway  {q)  a  chapel  had  been  conveyed  to  trustees 
appointed  hy  the  majority  of  the  men  communicants  of  a  congre- 
gation of  Dissenters,  for  the  use  of  the  congregation.  According  to 
the  ordinances  of  the  society  the  pastor  was  to  he  first  invited  to 
officiate  for  a  certain  time  by  way  of  probation,  and,  if  approved, 
to  be  elected  by  a  majority  at  a  church  meeting  called  for  the 
purpose.  A  pastor  was  invited  to  officiate  for  a  year,  but  before 
the  expiration  of  that  time  was  displaced  by  a  majority  of  the 
trustees,  on  the  ground  of  alleged  misconduct.  At  a  meeting  pro- 
fessing to  be  a  church  meeting,  but  not  duly  called,  it  was  resolved 
that  the  probationary  pastor  should  become  pastor,  and  that  new 
locks  should  be  placed  on  the  chapel  door.  By  means  of  lockd 
affixed  in  pursuance  of  this  resolution,  a  minority  of  the  trustees 
retained  possession  of  the  chapel,  and  the  probationary  pastor  con- 
tinued to  officiate  after  the  probationaiy  period  had  expired.  It 
was  held  that  the  majority  of  the  trustees  were  entitled  to  an  in* 
jimction  to  restrain  such  use  of  the  chapel. 

So,  also,  where  a  minister  has  been  properly  dismissed  he  may 
be  restrained  by  injunction  from  preaching,  officiating,  or  collecting 
pew-rents  (r). 

Where,  on  the  other  hand,  he  has  been  improperly  dismissed,  ail 
injimction  may  be  granted  to  restrain  any  interference  with  him 
in  the  discharge  of  his  duties. 

In  Baugars  v.  Rimz  («),  it  appeared  that  the  French  Protestant 
Chiarch  in  London  had  been  founded  by  letters  patent  in  1550* 
The  pastor,  when  elected,  was  presented  to  and  approved  and  insti- 
tuted by  the  Crown.  The  governing  body  had,  apart  from  the 
charter  of  incorporation,  funds  impressed  with  a  trust  in  favour  of 
the  pastor.  The  governing  body  having  dismissed  the  pastor, 
it  was  held  that,  notwithstanding  the  rights  of  the  Grown  as 


Dawson^  12  A.  &  E.  624;  Perry  v. 
Shiptcay.  1  GifP.  at  p.  10 ;  Cooper  v. 
Gordon,  L.  R.  8  Eq.  249.  Cf .  Spurgin  v. 
White,  2  Giff.  487,  as  to  the  agent  of  a 
society. 

(p)  Doe  V.  Jones,  10  B.  &  C.  at  p.  721. 
See  atL'Oen,  v.  Aked,  7  Sim.  321. 

{q)  4  De  G.  &  J.  353.  See  also  Ibrter 
V.  Clarke,  2  Sim.  520;  and  Spur  gin  v. 


White,  2  GifP.  473,  where  the  agent  of  a 
religious  sodetv  who  had  been  dismissed 
was  restrained  from  disturbing  the 
society  in  its  possession  of  the  agent's 
house. 

(r)  Cooper  v.  Gordon,  L.  R.  8  Eq.  249, 
{»)  28  Beav.  233.     See  also  Ward  v. 
Eipwell,  3  GifE.  647 ;  Att,-Gen,  v.  AJced, 
7  Sim.  321. 
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visitor,  the  Court  had  jurisdiction  to  see  to  the  performance  of  the 
trust  and  to  determine  as  to  the  validitj  of  the  dismissal ;  and 
an  injunction  was  granted  to  restrain  the  governing  body  from 
hindering  the  pastor  in  the  exercise  of  his  office. 

A  minister  who  has  ceased  to  hold  the  tenets  of  the  congregation  MiniBters 
for  which  the  chapel  was  foimded  will  be  removed  (t),  and  an  in-  ^^fiff^I 
junction  may  be  granted  to  restrain  him  from  officiating  (w),  or  ing  from  those 
remaining  in  possession  of  the  meeting-house  (x) ;  for  he  cannot  ^^n^- 
oonvert  the  chapel  to  the  propagation  of  dootrineB  other  than  those  ™^®4  ^ 
for  which  it  was  established. 

In  the  case  of  a  Presbyterian  chapel,  an  injunction  was  granted  Injnnction 
to  restrain  the  trustees  from  electing  as  minister  a  person  not  duly  ^onof  po^ 
licensed  by  the  Church  of  Scotland  (y).  not  Ucenaed. 

Pending  a  suit  for  the  regulation  of  a  Dissenting  meeting-house,  Minister 
it  is  the  practice  of  the  Court,  if  it  finds  a  minister  in  possession,  and  ^^^^  suit, 
ministering  in  the  way  in  which  he  should  minister,  and  preaching 
the  doctrines  which  he  ought  to  preach,  to  continue  him  in  the 
meantime,  whether  he  was  duly  appointed  or  not;  for  the  first 
point  is  to  have  the  service  performed.  The  Court  will  also  pay 
him  his  salary  (s). 

A  mandamus  may  be  granted  to  the  trustees  of  an  endowed  Mandamus 
meeting-house  requiring  them  to  admit  to  the  use  of  the  pulpit  as  minister  after 
pastor,  minister,  or  preacher,  a  person  duly  elected  (a).  election. 

An  application,  however,  for  a  mandamxis  to  restore  a  person  to  Mandamus 
the  office  of  minister  of  a  congregation  and  to  the  use  of  the  J^^iJ^ 
pulpit,  will  not  be  successful  unless  he  makes  out  aprifndfacie  title 
to  such  office,  and  shows  at  least  that  he  has  complied  with  all  the 
forms  necessary  to  constitute  his  right. 

Thus,  in  Bex  v.  Jotham  (6),  where  the  minister  of  an  endowed 
Dissenting  meeting-house  had  been  expelled  by  a  majority  of  the 
congregation,  the  Court  of  Queen's  Bench  refused  a  mandamus  to 
restore  him,  for  which  he  applied  to  enable  him  to  justify  his  con- 
duct, because  he  merely  stated  his  supposition  that  he  was  elected 
for  life,  and  had  not  gone  through  all  the  ceremonies  required 
by  the  sect  to  which  he  belonged,  or  shown  his  compliance  with  the 
requisitions  of  the  Toleration  Act.    Buller,  J.,  in  giving  judgment, 

(t)  Ati.'Gm,  V.  Munro^  2  De  G.  &  {z)  See  per  Lord  Eldon,  in  FoUy  r. 

Sm.  122.  Wcmtner,  2  J.  &  "W.  at  p.  247.     Cf. 

(«)  Att.-Gm.  V.  WeUh,  4  Hare,  672.  MiUigan  v.  Mitchell,  iupra.    As  to  the 

See  also  Att.'Gen.  t.  Munro,  supra^  at  p.  jurisdiction  of  the  Court  of  Chanoery  in 

196 ;  Att.'Gen,  v.  Murdoeky  1  De  G.  M.  the  case  of  Dissenting  meeting-houses, 

&  G.  86  ;   Glen  v.  Gregg,  21  Gh.  D.  513.  see  Dav\9  v.  Jenkins,  3  V.  &  B.  151, 165 ; 


(x)  Broom  v.  Summers,  U  Sim.  363.  and  ante,  p.  21. 

(y)  MiUigan  v.  MxtcheU,  1  My.  &  K.  (a)  Rex  v.  Bar 

446.  (b)  3  T.  B.  676.   See  also  Rex  v.  Trm* 


MiUigan  v.  MttcheU,  1  My.  &  K.  (a)  Rex  v.  Barker,  3  Burr.  1265. 

(b)  3T.B.676.   See  also  J2«^  v. 
tees  of  Dagger  Lane  Chapel,  2  Smith,  20. 
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drew  a  distinction  between  the  case  of  a  mandamus  to  admit 
and  a  mandamus  to  restore.  "  The  former,"  he  said,  "  is  granted 
merely  to  enable  the  party  to  tiy  his  right,  without  which  he 
might  be  left  without  any  legal  remedy.  But  the  Court  has 
always  looked  much  more  strictly  to  the  right  of  the  party  apply- 
ing for  a  mandamus  to  be  restored.  In  these  oases  he  must  show 
a  pnmA  facie  title ;  for  if  he  has  been  before  regularly  admitted, 
he  may  try  his  right  by  bringing  an  action  for  money  had  and 
received  for  the  profits.  Therefore,  in  order  to  entitle  himself  to 
this  extraordinary  remedy,  he  must  lay  such  facts  before  the  Court 
as  will  warrant  them  in  presuming  that  the  right  is  in  him." 


Appointanent 
of  Bohool- 
master, 


by  f oimder ; 


by  majority 
of  electors. 


BesciBsionof 
reflolntion. 


Section  IV. 

SCHOOLMASTERS,  ETC. 

Schoolmasters  are  appointed  in  various  manners,  but  in  all  ca^es 
the  mode  of  appointment  or  election,  if  any,  set  forth  in  the  instru- 
ment of  foundation  or  scheme  should  be  adhered  to  (c). 

If  the  founder  of  a  school  gives  no  direction  as  to  the  appoint- 
ment or  election  of  a  schoolmaster,  and  appoints  no  visitors,  he  and 
his  heirs,  as  patrons,  are  entitled  to  appoint  the  schoolmaster.  If, 
however,  the  founder  appoints  a  visitor,  then  the  appointment  of 
the  schoolmaster  rests  with  the  visitor  {d). 

Where  the  nomination  of  a  schoolmaster  is  given  to  a  body  of 
men,  though  not  a  corporation,  an  appointment  made  by  the 
majority  is  good.  In  WTiithnellY.  Garthum  (e),  a  power  to  ap- 
point a  schoolmaster  of  a  grammar  school  was  given  to  the  vicar 
and  all  the  churchwardens  of  a  parish.  The  usage  had  been  for 
the  vicar  and  a  majority  of  the  churchwardens  to  appoint;  and  it 
was  held  that  the  nomination  of  a  schoolmaster  by  the  vicar  and 
the  majority  of  the  churchwardens  was  valid,  especially  as  it  was 
supported  by  usage. 

While  the  meeting  of  the  electors  continues  the  majority  of  them 
may  rescind  their  resolution  appointing  a  schoolmaster.  Thus,  in 
AtL-Qen,  v.  Matthew  (/),  the  persons  having  the  nomination  of  the 
master  of  a  charity  school,  on  the  occurrence  of  a  vacancy,  held 


(c)  Ait.'Oen.  v.  Lord  Carringtonj  4  De 
G.  &  Sm.  140.  For  a  grant  of  the 
right  to  nominate  the  master  of  a  hos- 
pital, see  Ait, 'Gen.  v.  Etcelme  Hospital, 
17  Beav.  366. 

{d)  Legh  v.  Lewis,  1  East,  391,  395. 

\e)  6  T.  R.  388.    See  also  Wilkinson  v. 


Malin,  2  C.  &  J.  636,  655,  where  it  was 
held  that  a  majority  of  the  trustees  might 
appoint,  and  that  the  appointment  need 
not  be  in  writing;  Me  Butterwiek  Free 
School,  15  Jur.  913. 
(/)  3  Riifls.  500. 
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a  meeting  to  elect  a  successor.  A  candidate  was  elected  by  the 
majority,  and  a  minute  of  his  election  entered  in  the  minute-book. 
Immediately  afterwards,  upon  its  appearing  that  the  person  elected 
held  an  office  which  prevented  his  devoting  his  time  exclusively  to 
the  school,  the  majority  of  the  electors,  before  the  meeting  was 
dissolved,  reversed  their  vote,  rescinded  the  minute  of  election,  and 
postponed  the  election  to  a  subsequent  day.  Upon  an  information 
at  the  relation  of  the  person  first  elected,  praying  a  declaration 
that  he  was  duly  elected,  and  seeking  to  restrain  the  trustees  from 
paying  the  salary  to  the  person  subsequentiy  appointed,  it  wm  held 
that  the  electors  had  power  to  act  as  they  had  done,  as  they  had 
proceeded  botiAfide  and  with  a  view  to  the  welfare  of  the  charity. 

Sometimes   it   cannot  be  ascertained  in  whom   the  right  of  Uncertain 
appointing  a  schoolmaster  is  vested,  and  in  such  case  an  application  n^ination. 
to  the  Court,  or  in  the  case  of  the  Crown  being  visitor  to  the  Lord 
Chanoellor,  or  to  the  Charity  Commissioners,  may  be  necessary. 

In  AU.'Oen.  v.  Black  (^),  the  instrument  of  foundation  contained 
a  provision  that  the  schoolmaster  was  to  be  appointed  by  three  of 
the  original  feoffees  or  their  respective  heirs  male  for  the  time 

being,  and  the  curate  of  the  church  of  W ,  or  three  of  them, 

and  if  there  should  be  no  such  heir  male,  then  by  the  curate, 
churchwardens,  and  six  other  of  the  chief  inhabitants  of  W.  The 
three  feoffees  being  all  dead,  and  there  being  no  heir  male,  disputes 
arose  as  to  naming  the  chief  inhabitants  to  join  with  the  curate 
and  churchwardens  in  appointing  a  schoolmaster,  and  upon  the  last 
vacancy  two  persons  were  elected.  Upon  petition  to  the  Lord 
Chancellor  as  visitor,  both  elections  were  declared  void,  and  a 
reference  to  the  Attomey-Qeneral  was  directed  to  consider  what 
directions  or  alterations  as  to  the  election  of  a  schoolmaster  upon 
that  or  any  future  vacancy  should  be  made. 

The  right  of  nomination  may,  either  in  the  event  of  the  failure  Nomination 
of  the  heirs  of  the  patrons,  or  in  the  event  of  the  trustees  not  mMterdoes 
exercising  their  right  within  a  certain  period,  be  given  to  others  {h).  not  lapse. 

The  nomination  of  a  schoolmaster,  however,  does  not  lapse  like 
the  presentation  to  a  living  (e).  Thus,  the  statutes  of  a  charity 
school  provided  that  the  wardens  were  to  nominate  a  master 
within  sixty  days  after  an  avoidance,  and  upon  their  default  the 
Dean  and  Chapter  of  York  were  to  make  the  nomination  within 
thirty  days,  after  which  the  duty  devolved  upon  the  bishop.  The 
wardens  nominated  a  person  who  was  disqualified  through  not 

(^)  11  Vee.   191.     See  AtL-Gen,  v.  (i)  AtL-Qm,  v.  Wyeliffe,  1  Ves.  Sen. 

Eever^  2  Vem.  387.  80. 

(A)  Ait. 'Gen,  v.  Blacky  mpra. 
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being  in  priest's  orders  as  the  statute  required ;  the  bishop  there- 
upon sent  notice  to  the  chapter,  and  as  they  did  not  make  the 
nomination,  he,  after  the  expiration  of  the  thirty  days,  himself  nomi- 
nated another  person,  who  afterwards,  apparently  without  having 
taken  actual  possession,  resigned  his  office.  In  five  days  afterwards 
the  wardens  again  nominated  the  person  whom  they  had  nominated 
previously,  he  having  in  the  interval  taken  priest's  orders.  It  was 
held  that  the  second  nomination  by  the  wardens  was  valid  (J). 

A  person  who  has  a  controlling  power  of  assent  to  the  election 
of  a  schoolmaster  cannot  himself  hold  the  office,  and  if  appointed 
he  will  be  removed  by  the  Court  (Jc), 

A  person  to  be  elected  schoolmaster  must  possess  the  qualification 
required  by  the  statutes  or  instrument  of  foundation.  Thus,  where 
the  schoolmaster  was  required  by  the  statutes  to  be  in  priest's 
orders,  it  was  held  that  the  necessity  of  the  person  elected  being 
in  priest's  orders  could  not  be  dispensed  with  (/).  "  I  should  doubt, 
indeed,"  said  Lord  Hardwicke,  "  whether  to  be  in  priest's  orders 
should  be  strictly  taken  according  to  the  Canon  Xiaw,  or  agreeable 
to  common  parlance,  if  it  turned  on  that  alone ;  but  the  subsequent 
statutes  show  that  such  orders  were  meant  as  capacitated  the  person 
to  celebrate  Mass ;  which  is  a  decisive  construction  on  the  words 
of  the  former  statute,  and  binds  me  down ;  for  since  the  Reforma- 
tion a  charitable  foundation  for  saying  Mass,  or  praying  for  the 
souls,  &c.,  is  adjudged  to  be  performed  by  saying  the  service 
according  to  the  Liturgy." 

The  schoolmaster  of  a  Church  of  England  school  ought,  ccpferis 
paribm^  to  be  a  member  of  that  Church,  even  though  the  instruc- 
tion may  be  open  to  scholars  of  any  religious  denomination. 
It  is  not,  however,  absolutely  necessary  that  the  schoolmaster 
should  belong  to  that  Church,  and,  if  the  circumstances  are  suffi- 
ciently peculiar  to  justify  it,  the  trustees  do  not  commit  a  breach  of 
trust  by  appointing  a  Dissenter  {m). 

The  tenure  of  the  office  of  schoolmaster  depends  upon  the  instru- 
ment of  foundation  or  scheme  under  which  he  is  appointed  (w). 

He  may,  if  the  terms  of  the  instrument  of  foundation  permit, 
be  appointed  for  life  (o).  In  such  case  he  is  said  to  have  an  estate 
of  freehold  in  his  office. 


(j)  AtU'Qen.  v.  Wyeliffe,  1  Ves.  Sen. 
80. 

{k)  Be  Jtialey  School,  8  L.  J.  O.  S.  Ch. 
129. 

(i)  AtL'Oen,  v.  Wyeliffe,  supra, 

(m)  AtL^Gen,  v.  Cltfion,  32  Beav. 
596.  Cf.  Baker  v.  Lee,  8  H.  L.  C.  496  ; 
and  ante,  p.  192. 


(n)  Alt.'Gefi.  v.  Black,  11  Vea.  191; 
B^.  V.  Oovemors  of  Darlington  School, 
6  Q.  B.  682.  See  Be  Alleyn'a  Coll., 
Dulwich,  I  App.  Cafl.  68. 

(o)  Be  Chipping  Sodbury  School,  8  L.  J. 
0. 8.  Oh.  1 3 ;  ^  «.  -  Gen,  v.  Warden  of  lAMih 
Free  Grammar  School,  14  Beav.  201 ;  and 
see  Legh  v.   Lexci»,   1   East,    391 ;    Be 
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The  master  may  also  be  a  oorporator,  as  where  the  schoolmaster  Master  may 
alone,  or  the  schoolmaster  in  conjunction  with  the  usher,  is  incor-      corporator, 
porated.    In  these  cases  we  have  seen  to  what  extent  the  visitor 
has  jurisdiction  (p). 

He  may,  on  the  other  hand,  be  appointed  to  hold  office  merely  Ap^intment 
during  pleasure  (q).  ^^^  ^^' 

Or  again,  although  his  office  may  not  be  an  office  of  freehold,  subject  to 
the  power  of  removal  may  nevertheless  be  fettered  by  various  J^ovS?^^^ 
restrictions  (r). 

Where  a  person  was  appointed  by  trustees  of  a  charity  clerk  and  Office  of  clerk 
solicitor  to  the  charity,  and  the  charity  was  regulated  by  a  scheme  ^la^du^^^ 
which  did  not  contemplate  any  such  office,  and  did  not  empower  pleaBure. 
the  trustees,  even  if  they  wished,  to  create  such  an  office  in  freehold, 
it  was  held  that  he  had  not  a  freehold  in  his  office,  but  merely  held 
it  durante  bemplacito  («), 

In  order  to  obtain  greater  power  over  schoolmasters  they  have  Bonds  of 
sometimes  been  required  to  give  bonds  of  resignation  on  their  '^^^^^  ^' 
appointment.    The  validity  of  such  bonds  has  been  questioned. 

In  Legh  v.  Letm  (i)  a  schoolmaster  of  an  ancient  school,  who,  as  Zegh  t.  lewis. 
it  was  alleged,  had  a  freehold  in  his  office,  on  his  appointment  gave 
a  bond  to  his  patron  to  resign  when  required  by  him  or  his  heirs 
in  writing  so  to  do.    The  Court  of  King's  Bench  held  that  the 
bond  was  good. 

Lord  Kenyon,  0.  J.,  said,  "  I  cannot  see  anything  illegal  or 
wrong  in  the  patron  of  this  school  taking  a  general  bond  of  resigna- 
tion from  the  schoolmaster  whom  he  appoints.  Many  good  reasons 
may  occur  for  taking  such  a  security ;  it  enforces  his  good  be- 
haviour, and  may  tend  to  prevent  those  ill  consequences  which  too 
frequently  happen  from  the  neglect  of  those  whose  duty  it  is  to 
superintend  such  institutions.  What  is  this  but  a  more  easy 
method  of  exercising  a  visitatorial  authority?"  Lawrence,  J., 
however,  observed,  " It  is  true  that  a  bond  maybe  taken  to  enforce 
the  observance  of  those  duties  which  by  law  are  required  to  be 
performed  by  the  appointee  of  an  office;  but  then  it  should  be 
so  expressed  in  the  condition.  But  a  general  bond  like  the  pre- 
sent, though  it  may  be  made  use  of  for  good,  may  also  be  made 
use  of  for  bad  purposes ;  at  least,  there  is  nothing  on  the  face 
of  the  instrument  to  restrain  the  improper  use  of  it,  as  there  is 

Royiion  Free  Grammar  School,  2  Be^T.  (r)  Se  AlleyrCa  ColL,  Dultoich,  1  App. 

228 ;  Se  Fhillip*'  Charity,  9  Jut.  969 ;  Cas.  68.      Gf .  Benthall  v.  Earl  of  Xtl- 

Benthall  v.  Earl  of  Kilmorey,  25  Gh.  D.  morey,  25  Gh.  D.  39;  and  see  WUkinaon 

39.  V.  Malin,  2  Tyr.  544. 

(p)  Ante,  p.  77.  (»)  Me  FarUh  of  St.  Edmund,  Times, 

(q)  Eex   V.    Govemore   of  LarlifUfUm  March  5,  1889. 
School,  6  Q.  B.  682.  (0  1  Bast,  391. 
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where  it  is  oonditioned  for  the  due  performance  and  execution  of 
the  office.  And  as  Lord  Chief  Justice  Willes  observed,  in  Laying 
V.  Paine  (w),  such  a  general  bond  of  resignation  may  be  used  as  the 
means  of  selling  the  office,  or  to  favour  the  partial  views  of  the 
patron,  by  compelling  the  appointee  to  regulate  his  conduct,  not  by 
the  duties  of  his  office,  but  in  subservience  to  the  pleasure  of  his 
patron." 

The  case  came  afterwards  before  the  Exchequer  Chamber  upon 
a  writ  of  error  (t?),  but  the  Court  declined  to  give  any  opinion, 
because  it  did  not  sufficiently  appear  upon  the  record  that  the  office 
was  freehold. 

In  the  case  of  lie  Royaton  Free  Qrammar  School  (w),  the  trustees  of 
a  free  grammar  school  (the  origin  of  which  did  not  appear)  held 
property  "to  the  use  of  the  school."  Having  elected  a  school- 
master, they  obliged  him  to  enter  into  a  bond  and  agreement, 
stipulating  that  he  should  not  have  or  claim  a  freehold  in  the  school 
or  estates,  and  should  quit  at  six  months'  notice,  and  should  not 
intermeddle  with  the  estates,  and  containing  other  stipulations  as 
to  the  government  and  management  of  the  school.  Upon  petition 
imder  Eomilly's  Act,  it  was  held  by  Lord  Langdale,  that  though 
the  regulations  imposed  by  the  trustees  might  be  proper  to  be 
observed  under  their  order  and  direction,  yet  that  it  was  not  proper 
to  enforce  them  by  taking  a  bond  from  the  schoolmaster ;  and  that 
the  trustees  had  exceeded  their  powers.  A  reference  was  accord- 
ingly directed  to  approve  of  a  proper  scheme  for  the  management 
of  the  school. 

In  the  last-mentioned  case  Legh  v.  Lewis  (x)  does  not  appear  to 
have  been  cited.  The  two  cases,  however,  are  to  some  extent  dis- 
tinguishable. In  Legh  v.  Lcicis,  the  bond  was  taken  by  the  patron ; 
in  the  case  of  Be  Royston  Free  Qrammar  School  it  wafi  taken  by 
trustees.  And  the  decision  in  the  latter  case  was  not  that  the  bond 
itself  was  necessarily  illegal,  but  that  the  trustees  had  not  the 
power  to  impose  it. 

If  any  corrupt  use  were  intended  to  be  made  of  such  bond,  the 
Attorney-General  might  ex  officio  be  called  upon  to  interfere,  and 
upon  application  to  the  Court  the  appointment  would  be  taken  out 
of  the  hands  of  him  who  so  exercised  it  corruptly  (y). 

Where  the  master  is  appointed  to  hold  office  during  pleasure, 
the  trustees  may  at  any  time  remove  him  at  their  discretion,  pro- 


i:i 


wi  WiUes'  Rep.  671,  674. 

\v)  Nom.  Lewie  v.  Legh^  3  Bob.  &  P. 


231. 
(w)  2  Beav. 


Govemore  of  Atherstone  Free  School,    3 
Mj.  &  K.  644. 


228.     See  AtU-Gen,   r. 


(x)  1  East,  391. 


Legh  T.  Leme,  enpra,  at  p.  396. 
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vided  they  do  not  act  from  corrupt  or  improper  motives  (2).  And 
it  seems  that  no  reason  for  his  removal  need  be  given  (a).  But 
however  arbitrary  the  power  of  removal  may  be  it  must  not  be 
exercised  oppressively  or  unjustly  (&). 

Where  the  instrument  of  foundation  makes  special  provisions  as  Provimons  as 
to  the  mode  in  which  a  master  is  to  be  dismissed,  he  cannot  be  iqimT^^ 
dismissed  unless  those  provisions  are  observed.  observed. 

Where  the  Act  of  Parliament  regulating  a  school  provided  for 
the  dismissal  of  the  master  by  a  certain  majority  at  a  meeting 
constituted  and  convened  in  a  particular  manner  of  the  governors 
of  the  college,  he  ootlld  only  be  dismissed  in  the  mode  so  pro- 
vided (c). 

Where  the  master  is  appointed  to  his  office  for  life,  he  is  remov-  K«moval 
able  in  case  of  misbehaviour  (d).  pointment 

Before  removing  a  schoolmaster  for  misconduct  it  is  the  duty  *°^  ^®* 
of  the  trustees  to  reduce  the  charges  which  they  make  against  him 
to  writing,  and  to  cause  them  to  be  communicated  to  him,  and  to 
give  him  a  reasonable  opportunity  of  meeting  them  {e). 

But  if  that  has  been  done,  and  the  trustees  have  come  to  their 
conclusion  upon  evidence  sufficient  to  satisfy  a  reasonable  man, 
their  decision  cannot  be  interfered  with  (/). 

A  schoolmaster  who  has  been  improperly  appointed,  or  who  has  Injunotion 
been  properly  removed,  may  be  restrained  by  injunotion  from  pre-  J^^S^Sm)!©- 
senting  himself  at  the  school  and  teaching  therein,   and  from  P^^y  &P- 
remaining  in  occupation  of  the  school-house  (g).  ranoyed. 

Conversely,  where  a  schoolmaster  is  improperly  removed,  an  Injunotion 
injunction  may  be  granted  to  restrain  the  trustees  from  enforcing  ^g^^iJ^^^a 
his  dismissal  and  ejecting  him  (A).  ejectment. 

The  Court  will  also  interfere,  where  a  schoolmaster  has  been  BemoTal 
improperly  appointed  or  removed,  to  declare  such  appointment  or  ^i^^^'^void. 
removal  void  (t).    And  this  it  will  do  as  well  in  the  case  of  a  cor- 
poration as  in  the  case  of  individual  trustees  (j). 

(s)  Us  Buxton  School,    11   Jar.   581 ;  there  is  an  implied  condition  that  the 

JUff.  y.  Governors  of  Darlington  School,  6  grantee  shall  hold  it  onlj  quamdiu  se  bene 

Q.  B.  682  ;  Re  Bedford  Charity,  5  Sim.  geseerit :  ibid.  pi.  28. 

678.  («)  He  Fhillips'   Charity,  tupra.     See 

(a)  Reg,    y.    Govemora  of  Darlington  Dean  y.  Bennett,  tupra. 

School,  supra;  Dean  v.  Bennett,  L.  R.  6  (/)  Re  Fremington  School,  11  Jur.  421. 

Ch.  489,  494.  (^)  Holme  y.  Gug,  6  Ch.  D.  901.     See 

(b)  Dean  y.  Bennett,  tupra.    See  also       ante,  p.  216. 

Re  FhiUipe'  CharUy,  9  Jur.  959.  (h)   Willis  y.  Childc,  13  Beay.  117. 

(c)  Re  Alleyn^t  Coll.,  Duhvich,  1  App,  (•)  Dummer  y.  Corporation  of  Chippen^ 
Cas.  68.  See  JFillis  y.  Childe,  13  Beay.  ham,  14  Yes.  246;  Att.-Gen.  y.  Lord 
117 ;  and  of.  Dean  y.  Bennett,  L.  R.  6  Carrington,  4  De  G.  &  Sm.  140,  where 
Ch.  489.  it  was  held  that  the  Court  of  Chancery 

(d)  A  person  appointed  to  an  office  would  interfere  although  a  Court  of  Law 
gitamdiu  se  bene  gesserit  has  an  estate  for  might  have  concurrent  jurisdiction, 
life:  Cruise,  Dig.  tit.  xxv.  pi.  27.  Con-  {j)  Dummer  y.  Cotporaiion  ofChippen* 
rersely,  if  the  office  is  granted  for  life,  hatn,  supra. 
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Thus,  where  a  schoolmaster  has  been  deprived  of  his  office  from 
improper  motives,  as  because  he  voted  for  »  particular  candidate  at 
a  parliamentary  election  (A),  or  unjustly  and  oppressively  (/),  how- 
ever arbitrary  the  power  of  removal  may  be  (w),  the  Court  will 
declare  such  removal  void. 

It  will  not,  however,  interfere  where  the  trustees  have  arrived  at 
their  conclusion  upon  reasonably  sufficient  grounds  (n). 

It  has  been  stated  {o)  that  as  a  rule  where  there  is  a  visitor  who 
has  jurisdiction  to  act  with  regard  to  the  amotion  of  a  schoolmaster 
the  Court  declines  to  interfere.  And  the  case  is  the  same  where 
visitatorijd  power  is  reserved  to  the  Charity  Commissioners  {p). 

But  even  though  there  is  a  visitor  the  Court  will  interfere  in  the 
case  of  an  express  trust;  for  the  existence  of  a  visitor  does  not 
prevent  the  Court  from  exercising  its  jurisdiction  to  see  that  trusts 
are  properly  executed. 

In  Willis  V.  Chiide  (g)  a  grammar  school  founded  by  King  Ed- 
ward VI.  (of  which  there  was  a  visitor)  was  regulated  by  a  scheme 
which  authorized  the  trustees,  "  upon  such  grounds  as  they  should  at 
their  discretion  in  the  due  exercise  and  execution  of  the  powers  and 
trusts  reposed  in  them  deem  just,"  to  remove  the  master  at  one, 
and  confirm  the  removal  at  a  subsequent,  special  meeting.  The 
trustees,  having  grounds  of  complaint  against  the  master,  without 
his  knowledge  refeiTed  the  matter  to  a  committee,  who  investi- 
gated the  case  in  his  absence  and  without  his  knowledge,  and 
reposed  against  him.  The  trustees,  without  communicating  the 
report  to  or  hearing  him,  confirmed  it  in  his  absence,  and  resolved 
to  remove  him ;  and  they  summoned  a  second  meeting  to  confirm 
the  resolution.  The  master  then  attended  and  was  heard,  and  the 
removal  was  confirmed  without  any  other  hearing  or  inquiry  in  his 
presence.  It  was  held  by  Lord  Langdale,  M.  E.,  first,  that  the 
scheme  did  not  confer  upon  the  trustees  an  arbitrary  power  to 
dismiss  the  master  upon  any  grounds  which  they  might  deem  just, 
free  from  any  control  of  the  Court ;  and  secondly,  that  the  master 
had  had  no  proper  opportunity  afforded  him  of  defending  him- 
self, no  sufficient  means  of  explanation,  and  no  means  of  proving 
his  defence.  The  trustees  were  therefore  restrained  from  enforcing 
the  dismissal  and  ejecting  the  master. 

The  relationship  of  trustee  and  cestui  que  tmst  does  not  exist 

{k)  Dummer  v.   Corporation  of   Chip"  (o)  Ante,  pp.  92,  93.     See  Att.-Gm, 

penham,  14  Ves.  246;   I>oe  v.  Madden,  v.  Magdalen  Coll,,  Oxford,  lOBeav.  402; 

3  Doog.  310.  Whiiton  y.  Dean  and  Chapter  ofEochester^ 

(t)  lie  FhilHpe'  Charity,  9  Jur.  959.  7  Hare,  632. 

(m)  See  Dean  v,  Bennett,  L.  R.  6  Ch.  (j?)  See  Reg,  v.  Wilson,  W,  N.  1888, 

489.  12. 

(«)  Be  Fremington  School,  11  Jur.  421,  (g)  13  Bear.  117 ;  see  also  ante,  p.  96, 
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between  the  dean  and  chapter  of  a  cathedral  church,  and  the  head-  attached  to 
master  of  the  grammar  school  attached  to  it,  where  both  the  cathe-  ^ 
dral  and  school  are  governed  by  the  statutes  of  the  founder,  and 
the  head-master  is  paid  out  of  the  common  funds  of  the  endowment, 
flo  as  to  give  the  Court  jurisdiction  notwithstanding  the  existence 
of  a  visitor  (r) .  Therefore,  where  the  Dean  and  Chapter  of  Eochester, 
in  exercise  of  a  power  vested  in  them  by  the  statutes  of  the  founder, 
summarily  dismissed  the  head-master  of  the  grammar  school 
attached  to  the  cathedral  from  his  office  without  hearing  him  in 
his  defence,  the  Court  refused  to  interfere,  on  the  ground  that  the 
matter  was  one  within  the  cognisance  of  the  visitor  («). 

Where  a  person  has  acted  as  schoolmaster  for  a  considerable  Schoolmaater 
period,  although  he  was  originally  improperly  appointed,  the  Court  ^^^^^ 
will  not  remove  him,  or  allow  him  to  be  removed,  unless  he  can  be  ^A5®t?°^®^^ 
shown  to  have  been  guilty  of  misconduct  which  might  have  been  time. 
made  a  ground  for  his  discharge  if  his  appointment  had  been 
originally  right  (t). 

Where  a  person  became  qualified  for  the  office  of  schoolmaster 
in  October,  and  in  that  month  gave  the  electors  notice  of  his  claim 
to  be  appointed,  it  was  held  that  a  petition,  presented  by  him  in 
the  following  March,  for  the  removal  of  a  master  appointed  in  the 
previous  July,  was  not  too  late  (u). 

Where  there  had  been  a  double  election,  declared  void  by  the  Double 
liord  Chancellor  upon  a  petition  to  bim  as  visitor  in  right  of  the  ®  ®°**^'^- 
Crown,  in  consideration  of  one  of  the  schoolmasters  elected  having 
done  the  duty  since  the  death  of  the  last  schoolmaster,  and  upon 
his  undertaking  to  continue  to  do  duty  until  a  new  election  or 
appointment  of  a  schoolmaster,  it  was  directed  that  the  rents  and 
profits  (in  which  the  master  had  a  freehold)  should  be  paid  to  him 
during  the  time  he  should  perform  the  duty,  or  until  further 
order  (x). 

The  Court  will  not  remove  a  schoolmaster  in  consequence  of  a  Misunder- 
mere  misunderstanding  as  to  his  duty.    But  where  the  duty  is  ^Sty"^  ° 
prescribed,  the  master  cannot  retain  the  situation  without  perf  orm- 
ingit(y). 

A  master  will  be  removed  from  a  school  if  he  insists  upon  hold-  Holding  offioe 
ing  an  office  inconsistent  with  the  performance  of  his  duties  as  ^^^S^^^* 


i: 


r)  See  anU^  p.  95.  247 ;  and  cf.  anUy  pp.  103,  194. 

[«)  Whiaton  y.  Bean  and  Chapter  of  {u)  Att,-Om.   v.   Lord  Carrington^   4 

SoehesUr,  7  Hare,  532.  De  6.  &  Sm.  140. 

(t)  See  per  Lord  Eldon  in  Ait.-Gm.  (x)  AU.-Gen,  v.  Black,  11  Ves.  191, 

V.  Hartley,  2  J.  &  W.  at  p.  375.    See  193. 

also  Ait.'Gen.  y.  Dixie,   13  Yes.  519,  (y)  Per  Lord  Eldon  in  Att.-Gen,  y. 

541 ;  Foley  v.  Wontner,  2  J.  &  "W.  at  p.  Coopers'  Co,,  19  Ves.  at  p.  192. 

T.  Q 
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schoolmaster,  or  which  by  the  instrument  of  foimdation  it  was 
intended  he  should  not  hold ;  but  he  may  hold  another  office  if  it  is 
not  inconsistent  with  the  performance  of  his  duties  as  schoolmaster, 
and  if  it  does  not  appear  to  have  been  intended  that  he  should  not 
hold  such  office. 

In  Att-Gen.  v.  Hartley  (»)  it  was  held  that  the  offices  of  school- 
master and  vicar  of  the  parish  might  be  held  together.  "A 
schoolmaster,"  said  Lord  Eldon,  '^  has  his  duties  prescribed  to  him 
by  the  rules  and  regulations,  and,  if  you  please  so  to  put  it,  by  the 
practice  of  the  school.  If,  being  vicar  of  the  parish,  he  cannot 
observe  those  rules  and  regulations,  and  act  according  to  that  prac- 
tice, that  would  be  a  ground  for  his  removal  from  the  school. 
But,  looking  at  the  duties  of  the  offices,  I  have  to  ask,  whether,  as 
far  as  I  know  them,  they  are  incompatible  P  He  happens  to  be 
vicar  of  Bingley ;  but  if  he  were  vicar  of  any  other  place,  would 
that  be  incompatible  P  If  he  neglected  his  duty  at  his  vicarage, 
provided  he  performed  his  duty  as  schoolmaster,  I  should  have 
nothing  to  do  with  his  neglect  as  vicar.  But  if  you  could  show 
that  he  had  given  so  much  personal  attention  to  the  vicarage  as  to 
neglect  his  school,  the  Court  would  dismiss  him  on  the  ground  of 
his  neglect  of  his  duty  as  schoolmaster ;  bi^t  I  cannot  find  any 
pretence  for  that  in  the  'evidence.  If,  oA  the  other  hand,  it 
appeared  that,  according  to  the  intention  of  the  f  oimders,  the  vicar 
of  Bingley  could  not  be  the  schoolmaster,  then  the  Court  would 
not  have  to  consider  whether  the  two  offices  are  incompatible,  but 
its  dry,  simple,  naked  duty  would  be,  to  remove  him  on  the  ground 
of  that  intention.  But  for  that  purpose  the  intention  must  be 
clearly  manifested,  and  though  I  admit,  upon  reading  the  instru- 
ments, that  I  think  the  authors  of  these  charities  did  not  look 
forward  to  the  event  of  the  vicsor  being  the  schoolmaster,  yet  I 
cannot  collect  anything  which  says  that  he  shall  not,  and  I  think, 
therefore,  that  that  part  of  the  information  must  be  dismissed"  (a). 

Where  the  revenues  of  a  grammar  school  had  increased  tenfold 
since  the  stipend  of  the  master  had  been  regulated  by  a  scheme,  the 
Court  on  a  vacancy  in  the  office  restrained  the  appointment  of  a 
new  master  until  some  arrangement  had  been  come  to  with  regard 
to  a  new  scheme.    Liberty  was  afterwards  given  to  appoint  a  new 


(«)  2  J.  &  W.  363,  360,  376. 

(a)  The  reasoning  of  Lord  Eldon  in 
this  judgment  is  far  from  satififaotoiy. 
It  was  deliyered  at  a  time  when  it  was 
allowed  by  law,  and  eren  bishops  did 
not  consider  it  improper,  to  confer  a 
plurality  of  liyings  upon  a  single  in- 
dividual.   That  a  master  of  a  school 


can  perform  its  duties  and  those  of  a 
parian,  without  neglecting  one  of  them, 
is  simplj  impossible ;  and  eyen  assuming 
that,  by  neglecting  his  parish,  he  might 
adequately  perform  the  duties  of  the 
school,  it  can  scarcely  be  right  to  allow 
a  man  to  remain  in  a  post  where  his 
interest  and  duties  are  conflicting. 
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master  to  hold  office  subject  to  any  alteration  with  regard  to 
management  of  the  school,  salary,  &c.,  which  the  Court  might 
order  (6). 

It  is  provided  by  the  Grammar  Schools  Act  (c)  that  any  school-  Grammar 
master  appointed  in  a  grammar  school  after  the  passing  of  that  Act  ^^^^  -^^t- 
shall  receive  his  appointment  subject  to  such  new  statutes  as  may 
be  made  by  the  Court  in  pursuance  of  proceedings  commenced 
under  the  Act  within  six  months  after  such  vacancy  shall  have 
occurred  (d) ;  and  lapse  of  the  right  of  nomination  of  the  master 
takes  place  from  the  time  of  settling  the  new  statutes  and  not  from 
the  time  of  the  avoidance  {e). 

The  Court  may  empower  the  person  or  persons  having  powers  of 
visitation  in  respect  of  the  discipline  of  any  grammar  school,  or 
specially  appointed  to  exercise  the  same  under  the  Act,  and  the 
governors,  or  either  of  them,  after  such  inquiries  and  by  such  mode 
of  proceeding  as  the  Court  shall  direct,  to  remove  any  master  of 
any  grammar  school  who  has  been  negligent  in  the  discharge  of 
his  duties,  or  who  is  unfit  or  incompetent  to  discharge  them  properly 
and  efficiently,  either  from  immoral  conduct,  incapacity,  age,  or 
other  infirmity  or  causes  whatsoever  (/) .  Power  is  given  in  certain 
oases  to  assign  a  retiring  pension  to  a  master  removed  for  incom- 
petency, age,  or  infirmity  (g) ;  and  premises  held  over  by  masters 
dismissed  or  ceasing  to  hold  office  may  be  recovered  in  a 
summary  manner  imder  an  order  of  the  justices  in  petty  sessions 
assembled  (h). 

By  sect.  22  of  the  Charitable  Trusts  Act,  1853  (t),  the  Board  Chant.  Trusts 
of  Charity  Commissioners  are  empowered,  upon  proof  of  negli-  ^^' 
gence,  unfitness,  or  incompetency,  either  from  immorality,  age,  or 
any  other  cause,  to  empower  the  trustees  to  remove  any  school- 
master, schoolmistress,  or  other  officer  of  a  chaiiiy.    But  where 
there  is  a  special  visitor  of  the  chariiy,  his  consent  is  necessary. 

By  the  Charitable  Trusts  Act,  1860  (A:),  the  Board  are  em-  Remoyalby 
powered  to  make  orders  for  the  removal  of  a  schoolmaster  or  xni^^m!™' 
schoolmistress  or  other  officer  of  a  chariiy.    Notice  of  the  pro- 
posal to  make  such  order  must  be  given,  and  there  must  be 
a  sufficient  hearing  of  the  matter  by  the  Board  (/).     And  a 

(b)  AU.'Qm.  Y.  JFardm  of  Louth  Free  If)  Sect.  17. 
School,  14  Bear.  201.  (})  Beot.  18. 

(c)  3  &  4  Vict.  0.  77,  8.  11 ;  App.  I.  Ih)  Secst.  19  ;  and  see  seot.  20. 
of  wis  Book,  pott.    As  to  what  schools  It)  Fott, 

are  excepted  from  the  Act,  see  sect.  24.  (k)  Sect.  2,  and  notes  thereto,  poit, 

(<q  Sect.  11.  (0  Sect.  6,  poet, 

(e)  Sect.  12. 

q2 
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right  of  appeal  by  petition  to  the  High  Court  is  giyen  in  dome 
cases  (m). 

By  sect.  14  {n)  of  the  same  Act  eveiy  schoolmaster  and  mistress 
appointed  after  the  date  of  the  Act  (o)  is  removable  after  reason- 
able notice  by  the  trustees  or  persons  acting  in  the  administration 
of  the  charity.  But  such  removal  of  a  master  or  mistress,  who  but 
for  this  provision  would  be  irremovable,  must  be  determined  on  by 
all  or  a  majority  of  such  trustees  or  administrators  assembled  at  a 
meeting  convened  as  provided  *by  the  section,  and  notice  of  the 
meeting  must  be  sent  to  the  master  or  mistress.  The  resolution  of 
the  meeting  for  the  removal  of  such  master  or  mistress  must  be 
certified  under  the  hands  of  the  trustees,  or  of  the  chairman  of  the 
meeting,  and  sent  within  seven  days  to  the  Board  of  Chariiy  Com- 
missioners,  and  it  does  not  take  effect  until  approved  by  the  Board. 
If  there  is  a  special  visitor  of  the  charity,  his  written  consent 
is  also  necessary.  The  section  does  not  apply  to  an  endowed 
grammar  schooL 

Power  is  given  to  the  justices  in  petty  sessions  assembled  to  give 
possession  of  any  house,  buildings,  land,  or  property  of  a  charity 
held  over  by  any  schoolmaster  or  mistress  or  other  officer,  or  any 
recipient  of  the  benefit  of  a  charity,  who  shall  have  been  removed 
from  or  shall  cease  to  hold  his  or  her  office  or  place  (p). 

Schemes  under  the  Endowed  Schools  Acts  must  provide  (9), 
except  in  the  case  of  a  school  maintained  out  of  the  endowment  of 
a  cathedral  or  collegiate  church,  or  where  the  instrument  of 
foundation  makes  express  provision  for  instruction  in  tiie  doctrines 
of  a  particular  sect  (r),  that  a  person  shall  not  be  disqualified  for 
being  a  master  by  reason  only  of  his  not  being  or  not  intendiug  to 
be  in  holy  orders.  And  such  schemes  must  also  provide  for  the 
dismissal  at  pleasure  of  all  teachers  and  officers  (s). 

Under  the  Public  Schools  Act,  1868  (0,  the  head  masters  of 
Eton,  Winchester,  Westminster,  Charterhouse,  Harrow,  Eugby, 
and  Shrewsbury  are  appointed  by  and  hold  office  at  the  pleasure 
of  the  new  governing  body  (u). 

Under  this  Act  the  governing  body  are  not  bound  to  assign  any 
reason  for  the  dismissal  of  a  head  master,  and  unless  it  is  shown 
that  they  have  exercised  their  discretion  improperly,  for  some 


(m)  Sect.  8,  and  notes  thereto,  pott. 

In)  Patt, 

lo)  28th  Ang.  1860. 

(p)  Sect.  18. 

(V)  End.  Sohools  Act,  1869,    s.   18, 


pott, 

(r)  Sect  19. 

l»)  Sect.  22. 

(i)  81  &  82  Vict.  c.  118. 

(u)  Sect.  18. 
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corrupt,  improper,  or  collateral  object,  the  Court  will  not  interfere 
with  their  deoifiion  (r). 

And  although  the  headmaster  was  appointed  by  the  old  trustees 
of  the  school,  the  new  governing  body  constituted  by  the  Act  are 
not  bound  by  the  rules  and  regulations  in  force  previously  to  their 
appointment,  but  their  power  of  dismissal  is  unfettered  by  those 
restrictions  (a?). 

All  other  masters  are  appointed  by  and  hold  office  at  the  pleasure  Masters  other 
of  the  head  master  (y).  *^*^  ^^ 


masters. 


(9)  Sayman   v.    GovemorM   of  Rttghy  {x)  Ibid, 

School,  L.  K.  18  Eq.  28,  86,  87.  (y)  31  &  32  Vict.  0.  118,  s.  13. 
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REGULATION  AND  MANAGEMENT. 

Section  I. 

REGULATION  AND  MANAGEMENT  OF  CHARITIES  GENERALLY, 
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Application 
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Powers  and  Duties  of  Trustees. 

It  is  the  duty  of  trustees  of  charities,  as  it  is  of  all  trustees,  to  get 
in  and  protect  the  property  entrusted  to  their  charge,  and  in  all 
things  to  execute  the  trusts  in  strict  accordance  with  the  instrument 
of  foundation  or  the  scheme  hy  which  the  charity  is  regulated. 

Any  neglect  of  these  duties  is  a  breach  of  trust,  the  consequences 
of  which  may  be  visited  with  more  or  less  severity  upon  the 
trustees. 

Where  from  change  of  circumstances  or  otherwise  difficulty 
occurs  in  carrying  out  the  intentions  of  the  foimder,  or  the  pro- 
visions contained  in  the  instrument  of  foundation  or  scheme 
regulating  the  charity,  it  is  the  duty  of  the  trustees  to  take  such 
steps  as  may  be  necessary  for  the  purpose  of  obtaining  a  scheme, 
or  an  alteration  of  the  existing  or  the  establishment  of  a  new 
scheme  (a). 

Thus,  where  a  charity  school  had  been  handed  over  to  a  school 
board  under  the  Elementary  Education  Act,  1870  (6),  and  it  had 
consequently  become  impossible  to  apply  the  fund  according  to  the 
directions  of  the  trust  deed,  it  was  held  that  the  proper  course  was 
to  apply  to  the  Charity  Commissioners  for  a  new  scheme  (c). 

Under  the  Charitable  Trusts  Act,  1853  (c?),  trustees  or  other 
persons  concerned  in  the  management  or  administration  of  a  charity 
may  apply  to  the  Charity  Commissioners  for  their  opinion,  advice, 
or  direction  respecting  the  charity ;  and  any  person  acting  on  such 


(a)  Andrews  Y,  MeOufibg,  11  App.  Cas. 
313.  See  Manchester  School  Case,  L.  B. 
2Ch.  497. 

{b)  See  post,  p.  266. 


Ic)  Re  Poplar  and  BlaehwaU  Free  School, 
I  Ch.  D.  at  pp.  646,  646. 


{d)  Sect.  16,  post. 
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opinioix  or  advioe  is  indemnified  unless  he  was  guilty  of  frauds 
wilful  ooncealment,  or  misrepresentation  in  obtaining  it. 

Sometimes  diffioulties  of  such  a  character  arise  that  the  interpo-  Application 
fiition  of  Parliament  is  necessary.     This  may  be  either  because  the  *<>  Parliament. 
desired  deviations  from  the  intention  of  the  founder  are  such  as 
the  Court  and  the  Charity  Commissioners  have  not  jurisdiction  to 
authorize ;  or  because  the  proposed  provisions  are.  inconsistent  with 
some  existing  statute. 

With  regard  to  applications  to  Parliament  on  the  first  of  these 
grounds,  it  is  important  to  bear  in  mind  the  extensive  application 
now  given  to  the  doctrine  of  cy-pris  (e). 

It  was  formerly  usual  in  cases  of  this  kind  to  make  an  applica- 
tion to  the  Court  of  Chancery  for  leave  to  apply  to  Parliament ;  as 
otherwise,  in  the  event  of  failure  to  obtain  an  Act,  the  Court  would 
refuse  to  give  the  trustees  the  expenses  of  the  application  to 
Parliament. 

"  I  do  not  recollect,"  said  Lord  Eldon  (/'),  "  any  case,  in  which 
the  trustees  of  a  charity  have  been  allowed  the  costs  incurred  in 
endeavouring,  without  the  previous  sanction  of  the  Court,  to  pro- 
cure an  Act  of  Parliament  which  did  not  pass.  In  the  case  of 
Doicning  College^  the  costs  of  the  Acts  of  Parliament  were  allowed; 
but  those  were  Acts  both  of  which  the  Legislature  thought  proper 
to  pass,  and  the  benefit  of  both  of  which  the  College  had ;  and  this 
Court,  I  think,  could  not,  with  any  propriety,  dispute  the  prudence 
of  measures,  although  taken  without  its  authority,  which  the 
Legislature  itself  had  enacted  as  prudent." 

Where  an  Act  of  Parliament  had  provided  for  the  application  of  Inquiry  aa  to 
the  surplus  funds  of  a  charity,  but  the  mode  of  application  thereby  ^ij^^t. 
pointed  out  had  become  inexpedient  or  useless,  it  was  held  that  the 
Court  had  jurisdiction,  under  Eomilly's  Act  (^),   to  direct  an 
inquiry  as  to  the  expediency  of  applying  for  another  Act  to 
authorize  an  application  of  the  surplus  in  a  different  mode  {h). 

Under  the  Charitable  Trusts  Acts  («'),  the  Charity  Commissioners  Power  of 
have  power,  on  the  application  of  trustees  and  other  persons  con-  nuMixmers  to' 
cemed  in  the  management  or   administration  of   a  charity,  to  frame  Bchemes 
approve  provisionally  of  a  scheme  varying  the  original  endowment,  Pariiamen- 
and  submit  it  to  Parliament.  ^^  *^^^" 

{e)  Ante,  pp.  154  et  seq.  ;  and  see  He  Corporation  of  Norwich ^  12  Jar.  424. 

Campden  Charities^  18  Ch.  D.  310.  (i)  Charit.  Truats  Act,  1853,  88.  54— 

(/)  Att.'Gen.  v.  Earl  of  Mansfield,  2  60,  amended  hj  Charit.  Trusta  Amend. 

Boss,  at  p.  519.  Act,    1855,   a.  43,   post.     The  powers 

(ff)  52  Geo.  III.  0.  101.  g^vcn  by  these  sections  are  rarely  exer- 

(A)  Ma  Shrewsbury  Grammar  School,  1  cised. 
Hac.  &  O.  324  ;  and  see  Ali.-Gcn,  t. 
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It  is  the  duty  of  charity  trustees,  as  it  is  of  all  trustees,  to  be 
ready  and  willing  to  account  to  any  person  or  body  to  whom  they 
may  be  bound  to  account,  although  no  requisition  for  such  accounts 
may  be  made  (A). 

Trustees  who  fail  in  this  duty  are  liable  to  the  costs  of  proceed- 
ings to  compel  them  to  accoimt,  even  though  the  result  be  to  show 
that  the  charity  is  indebted  to  the  trustees  (/). 

Where  the  objects  of  the  charity  were  numerous,  and  the  sums 
to  be  distributed  small,  a  disuse  was  inserted  in  a  scheme  directing 
the  party  charged  with  the  distribution  to  lay  a  debtor  and  creditor 
account  annually  before  the  Attomey-GFeneral,  notwithstanding 
that  there  was  a  regular  auditor  of  the  charity  accounts  (m). 

Under  the  Chant.  Trusts  Act  the  trustees  or  persons  acting  in 
the  administration  of  every  charity  must,  in  books  to  be  kept  by 
them  for  that  purpose,  regularly  enter  or  cause  to  be  entered  full 
and  true  accounts  of  all  money  received  and  paid  on  account  of 
such  charity  (92),  and  annually  make  out  and  deliver  or  transmit 
copies  of  their  accounts  to  the  Charity  Commissioners  at  their  office 
in  London  (0). 

The  Local  Government  Board  {]))  are  empowered  to  require  from 
all  persons  in  whom  any  freehold,  copyhold,  or  leasehold  estate, 
or  any  other  property  or  funds  belonging  to  a  parish  and  applicable 
for  the  relief  of  the  poor,  or  in  diminution  of  poor  rate,  or  who 
shall  be  in  receipt  of  the  rents,  profits  and  income  of  such  property, 
an  account  in  writing  of  the  place  where  the  estate  is  situate,  the 
securities  upon  which  the  funds  are  invested,  and  such  other 
particulars  as  the  Board  may  require ;  and  such  statement,  or  a 
true  copy  of  it,  must  be  open  for  the  inspection  of  the  owners  of 
property  and  ratepayers  in  the  parish.  But  the  provision  does  not 
apply  to  funds  raised  by  voluntary  contributions  of  the  inhabit- 
ants (q). 

It  is  the  duty  of  the  vestry  derk,  unless  otherwise  directed  by 
the  Local  Government  Board  (r),  to  keep  the  account  of  all  charity 
money  which  the  churchwardens  or  overseers  are  authorized  or 
accustomed  to  distribute  («). 

Trustees  or  other  persons  having  the  custody  of  deeds  or  muni- 


{k)  Att.'Om,  V.  Oibb9, 1  De  G.  &  Sm. 
156. 

(/)  Ibid. 

(m)  Att.'Gm.  v.  Donningtm  SoapitaL 
16  Jur.  899. 

(w)  Chant.  Trusts  Act,  1868,  s.  61, 
post. 

(0)  Charit.  Trusts  Amend.  Act,  1855, 
68.  44  and  45,  posty  where  the  proTisions 
with  regard  to  the  accounts  of  trustees 


will  be  found.  As  to  the  accounts  re- 
quired by  the  Charily  Commissionen, 
see  note  to  sect.  44  of  the  Charit.  Trusts 
Amend.  Act,  1855,  post. 

{p)  Substituted  for  the  Poor  Law 
Board  by  34  &  36  Vict.  c.  70. 

{q)  Poor  Law  Act,  4  &  6  Will.  IV. 
c.  76,  s.  85. 


r)  See  n.  (p),  supra. 

13  &  14  Vict.  0.  67,  B.  7. 
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ments  belonging  to  a  chaiity  may  deposit  them  for  security  in  a 
repository  which  may  be  provided  by  the  Charity  Commissioners  {t) . 

They  may  also,  on  obtaining  an  order  of  the  Charity  Commis-  Transfer  of 
rioners,  transfer  stock   or  pay  money  to  the  oflScial  trustees  of  official 
charitable  funds  in  trust  for  the  charity  (m).  trusteee. 

Trustides  or  persons  administering  charities  exempted  from  the  Exempted 
Charitable  Trusts  Acts  may  apply  to  the  Charity  Commissioners  to  ap^^for™*^ 
have  the  benefit  of  the  Acts  extended  to  such  charities  (t?).  rT^*  tv. 

Trustees  of  charities  may  pay  funds  into   Court  under  the  Acts. 
Trustee  Belief  Act  without  the  sanction  of  the  Charity  Commis-  TruBtee  Belief 

*  /    \   '  Act* 

moners  (tr). 

And  when  they  are  so  paid  in,  the  Court  may  proceed  to  deal 
with  them  and  direct  a  scheme  without  the  sanction  of  the  Com- 
missioners (a;). 

The  effect  of  payment  into  Court  under  the  Trustee  Relief  Act 
is  to  relieve  the  trustees  of  liability  and  to  put  an  end  to  their 
trusts  (y). 

Trustees  cannot  therefore  obtain  administration  of  charitable 
funds  without  the  sanction  of  the  Charity  Commissioners  by  paying 
the  fund  into  Court,  and  thus  preventing  a  petition  in  regard  to  it. 
And  they  will  be  fixed  with  the  costs  of  such  an  application  (z). 

It  is  provided  by  14  &  16  Vict.  o.  56,  s.  2  (at),  that  all  notices  Service  of 
to  the  governors  or  members  of  or  subscribers  to  any  charitable  in-  ^^  °^' 
stitution  in  England,  whether  incorporated  or  not,  by  the  charter, 
statutes,  or  rules  required  to  be  given,  may  be  served  through  the 
post  directed  to  the  address  given  in  the  list  of  governors,  members, 
or  subscribers  for  the  time  being  in  use  at  the  chief  establish- 
ment of  the  institution ;  and  evidence  of  the  same  being  posted 
properly  addressed  is  evidence  of  service.  And  no  notice  requires 
to  be  served  upon  a  governor,  member,  or  subscriber  who  is  not 
within  the  United  Eongdom. 

Potcer  of  MajoiHty  of  Trustees. 
As  a  general  rule,  in  a  public  or  charitable  trust,  a  majority  of  Majority  of 
trustees  has  power  to  bind  the  minority  (6).  ^t^  "*^ 

(0  Charit.  Trusts  Act,  1863,  s.  63,  {x)  Re  St,  GUes,  #<?.   Vohmtcer  Corpty 

pott.    A  mandamus  may  be  g^nted  for  Bupra. 

detiverr  up  of  the  keys  of  a  chest  in  iy)  Be  Poplar  and  Blackwall  Free  School^ 

which  deedis  are  kept:  Beg.  v.  Abrahams,  8  Oh.  D.  643,  646. 

4  Q.  B.  167.  \z)  Ibid. 

(tt)  Chant.  Trusts  Amend.  Act,  1866,  la)  Thia  Act  is  printed  in  App.  l.,post. 

«.  22,  poet.  (b)  Younger  v.  Welham,  3  Swanst.  180 ; 

{v)  Charit.  Trusts  Act,   1869,  s.  14,  Grindley  v.  Barker,  1  B.  &  P.  229 ;  JFil" 

poet.  kineoH   v.  Malin,   2  Tyr.   644.    As  to 

(tr)  Be  St.  GUee,  ^c.  Volunteer  Corps,  acts  of  a  coi^poration  done  in  Uie  absence 

26  Beav.  313 ;  and  see  n.  (a)  to  sect.  17  of  some  of  its  members,  see  Winne  t. 

of  the  Charit.  Trusts  Act,  1863,  post.  Bampton,  3  Atk.  at  p.  476. 
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And  this  is  all  the  more  so  if  the  instrument  of  foundation 
expressly  directs  new  tnistees  to  be  appointed  when  the  trustees 
have  been  reduced  to  a  certain  number ;  for  that  shows  an  intention 
that  the  continuing  trustees,  so  long  as  they  have  not  fallen  below 
the  specified  number,  shall  act  (c). 

Thus,  a  conveyance  (d)  or  lease  (e)  granted  by  a  majority  of 
the  surviving  trustees,  if  not  objectionable  on  any  other  ground,  is 
good. 

The  Court,  in  making  an  order  for  sale,  refused  to  authorize  the 
trustees  or  any  five  of  them  to  sell  (/). 

A  majority  of  the  trustees  has,  of  course,  no  power  to  deal  with 
the  trust  property  in  a  way  not  authorized  by  the  trusts  (ff). 

Similarly,  a  majority  of  the  trustees  of  an  advowson  (h)  or  dis- 
senting chapel  (i)  may  exercise  the  power  of  electing  a  minister  or 
of  dismissing  him  (/),  and  the  minority  are  bound  to  do  any  acts 
required  for  giving  effect  to  the  decision  of  the  majority,  as,  for 
instance,  to  join  in  presenting  the  elected  vicar  to  the  bishop  (A;), 
and  may  be  restrained,  by  injunction  at  the  suit  of  the  majority, 
from  preventing  their  decision  from  taking  effect ;  as,  for  example, 
by  taking  possession  of  and  looking  up  a  chapel  (t). 

So,  also,  a  schoolmaster  may  be  appointed  by  a  majority  of  the 
trustees  (m). 

On  the  same  principle,  a  power  of  appointing  new  trustees  may 
usually  be  well  exercised  by  the  surviving  trustees,  although  their 
number  has  been  reduced  below  that  upon  which  the  instrument 
of  foundation  directs  that  a  new  appointment  shall  be  made  (n). 
The  terms  of  the  trust  may,  however,  render  it  imperative  to  fill 
up  a  vacancy  at  once  (o). 

Under  the  Charitable  Trusts  Acts  a  majority  of  trustees  have  in 
many  cases  power  to  act  on  behalf  of  all;  as,  for  instance,  in 
carrying  into  effect  a  sale,  exchange,  partition,  mortgage,  lease,  or 
other  disposition  of  charity  property  (^),  or  in  instituting  legal 


(c)  He  Coates  to  FarsmSj  34  Ch.  D.  at 
pp.  377,  378. 

{d)  Doe  V.  Godwin,  1  Dow.  &  By.  K. 

B.  259. 

(*)  Ait, -Gen,  v.  Shearman,  2  Beav. 
104. 

(/)  He  Cofigrcgational  Church,  Smeth- 
ioick,  W.  N.  1866,  196. 

M   TFardy.  JSipwell,  3  GifP.  647. 

{h)  Att.'Gen,  v.  Cuming,  2  Y.  &  C.  0. 

C.  139.     See  also  Ait, -Gen.  v.  Seott,  1 
Yes.  Sen.  413. 

(0  Att.'Gen,  v.  Lawton,  W.  N.  1866, 
343;  and  see  Ait, 'Gen.  v.  Bishop  of 
Litchjield,  6  Yes.  825  ;  Davit  v.  Jenkins, 


3  Y.  &  B.  at  p.  169. 

U)  Pernj  t.  Shipway,  4  De  G.  &  J. 
363. 

ik)  Att.'Gen.  y.  Cuming,  supra. 

ll)  See  Perrg  v.  Shipwag,  supra. 

(w)  JFUkinson  v.  Malin,  2  Tyr.  644 ; 
Its  Butterwiek  Free  School,  15  Jar.  913. 

(«)  Att.-Gen.  t.  Floyer,  2  Yem.  748; 
Att.-Gen.  v.  Bishop  of  Litchjield,  6  Yea. 
826,  831  ;  Att.-Gen.  v.  Cuming,  2  Y.  & 
C.  C.  0.  139  ;  and  see  anU,^.  178. 

(o)  FoUg  V.  TTontnei',  2  J .  &  "W.  at 
p.  246. 

{p)  Charit.  Truats  Act,  1869,  b.  12, 

JfOSt. 
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prooeedings  (g),  subjeot,  however,  in  most  oases  to  the  consent  of 
the  Charitj  Commissioners  being  obtained. 

Where  charity  trustees  are  numerous,  and  the  necessity  for  all  Scheme  may 
of  them  to  act  in  matters  connected  with  the  charity  is  productive  some  trustees 
of  great  inconvenience,  the  Court  may  sanction  the  adoption  of  a  *^  *^*^  ^^^  *^' 
scheme  by  which,  under  proper  restrictions,  the  powers  may  be 
exercised  by  a  less  number  than  the  whole  body  (r) . 

Schemes  made  by  the  Charily  Commissioners  commonly  provide  Quorum, 
that  a  certain  number  of  the  trustees  shall  form  a  quorum  (a). 

Powei*8. 

The  Court  does  not  interfere  with  the  exercise  by  the  trustees  of  Discretionary 
a  discretionary  power,  unless  it  is  exercised  corruptly  (t).  mteS^ 

So  much  is  this  so  that  where  sums  are  directed  to  be  applied  by  with, 
trustees  to  charitable  purposes,  and  the  distribution  and  the  objects  l^iscretionary 

,        ,      *  ,  *  ,    "^  power  of  diB- 

are  left  to  their  discretion,  the  Court  usually  declines  to  direct  a  tribution. 
scheme  (u). 

The  trustees  must,  however,  exercise  their  discretion  with  an  Discretion 
absence  of  indirect  motive,  with  honesty  of  intention,  and  with  a  ^^^  ezei^' 
fair  consideration  of  the  subject.     But  if  the  discretion  is  properly  ^^^  ^^V, 
exercised,  they  are  not  bound  to  give  any  reason  for  the  conclusion  not  be  given, 
they  adopt.    The  duty  of  the  Court  is  confined  to  seeing  that  the 
discretion  has  been  properly  exercised  (v). 

Trustees  of  a  charity  were  directed  to  select,  out  of  certain 
parishes  named,  a  lad  to  be  brought  up  as  a  minister  of  the  Church 
of  England ;  and  in  the  event  of  no  suitable  candidate  being  found 
in  the  specified  parishes,  then  to  select  a  lad  from  any  other  parish. 
On  a  vacancy  occurring,  the  trustees  chose  a  lad  not  of  the  specified 
parishes,  and  declared  the  election  without  stating  any  reasons  for 
their  choice.  On  a  petition  to  set  aside  this  election,  it  was  held 
that  the  trustees  were  right  in  abstaining  from  the  statement  of 
any  reasons  for  the  selection  they  had  made,  and  that,  in  the 
absence  of  proof  that  they  had  exercised  their  discretion  otherwise 


IS 


\q)  Ibid,  8.  13.  the  third  branch.    The  Charity  Com- 

\r)  Be  Beverley  Charities^  9  L.  J.  Gh.  misaioners  similarly  insist  that  where 

91.  the  administration  of  a  charity  is  in  the 

(«)  See  Scheme  Ko.  1,  GL  16,  App.  II.,  discretion  of  the  trustees,  the  selection 

poet,  ot  the  beneficiaries  rests  with  the  trustees 

(/)  AH.' Gen,  v.  Governors  of  Harrow  only,  and  that  no  person,  unless  ad- 

Sehoolf  2  Yes.  Sen.  551;   AtU-Gen,  v.  mitted  by  the  trustees,  can  claim,  as  of 

Moeely,  2  De  G.  &  Sm.  398 ;  cf .  Costa^  right,  to  participate. 
hadie  v.  Coetabadie,  6  Hare,  410;  Ait.-  (n)   Waldo    v.    CayUy,    16   Ves.   206; 

Gen.  V.  BouchereU,  25  Beav.   116;    Be  Horde  v.  Earl  of  Suffolk,  2  My.  &  K. 

JZatf'«CAari^y,  14  Beav.  115,  where  there  59;  Fowerseourt  y.  Powersoourt,  1  Mol. 

was  a  gift  for  the  reparation  of  a  church,  616  ;  Alt, -Gen,  v.  Gaskell,  9  L.  J.  O.  S. 

the   reparation  of  a  bridge,  and  other  Oh.  188 ;  Be  Lea,  Lea  y.  Cookey  34  Ch. 

thingfs  needful  within  the  parish  at  the  D.  528  ;  see  further,  ante,  pp.  126,  127. 
discretion  of  the  trustees,  and  it  was  (v)  Be  Beloved  TFilkes*  Charity,  3  Mao. 

held  that  the  discretion  applied  only  to  &  G.  440. 
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be  corrected 
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When  not 
exerciseable 
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£jr  parte 
Blaekbtinie, 


than  fairly  and  honestly,  the  Court  had  no  jarisdiotlon  to  question 
the  correctness  of  their  decision.  The  petition  was  dismissed 
accordingly,  the  petitioners  paying  their  own  costs,  and  the  costs  of 
the  trustees  being  paid  out  of  the  funds  of  the  charity  {w). 

But  the  Court  will  control  the  discretion  of  the  trustees  if  they 
act  improperly  {x). 

In  Aff.'Gcn.  v.  Gocevnors  of  Harrow  School  (t/)  an  information 
seeking  the  interference  of  the  Court  was  not  dismissed,  Lord 
Hardwicke  saying  that,  though  he  would  not  contradict  the  intent 
of  the  donor,  which  was  to  leave  the  matter  to  the  discretion  of  the 
trustees,  yet  he  would  still  keep  a  hand  over  them. 

Where  charity  trustees  had  power  to  lease  for  three  lives  or  thirty- 
one  years,  the  Court  expressed  an  opinion  that  it  could  control  the 
exercise  of  the  power  if  it  appeared  for  the  benefit  of  the  charity 
that  it  should  not  be  acted  upon  (z). 

Again  if  the  trustees  think  fit  to  state  a  reason  for  their  oonclu^ 
sion,  the  Court  may  consider  the  validity  of  the  reason ;  and  if  it 
sees  that  it  does  not  justify  the  decision,  it  may  correct  the  decision 
accordingly  («). 

Where  a  discretionary  power  of  selection  was  given  to  a  trustee, 
it  was  held  to  be  duly  exercised  by  definite  directions  in  his  will 
with  regard  to  the  matter.  The  interposition  of  the  Crown  by 
sign  manual  was  therefore  held  to  be  excluded  (J). 

It  is  a  question  of  construction  by  whom  a  discretionary  power 
is  exerciseable. 

Thus,  where  a  testator  directed  his  residuary  estate  to  be  disposed 
of  in  charity  to  such  persons  as  the  executors  or  the  survivors  of 
them  should  think  fit,  the  power  was  held  to  be  not  exerciseable  by 
a  single  survivor  or  by  new  trustees  (c). 

The  ground  of  the  decision  was  that  the  power  was  intended  to 
be  confined  to  the  particular  persons  named  as  executors  by  the 
testator,  and  that  lus  express  directions  as  to  the  persons  in  whom 
he  reposed  his  confidence  could  not  be  departed  from. 

In  Ex  parte  Blackbunie  (rf),  a  testator  named  as  trustees  the 
occupiers  of  certain  annual  offices,  and  directed  that  the  charitable 
objects  should  be  selected  by  the  trustees  or  the  majority.  Upon 
an  appointment  of  new  trustees  by  the  Court,  it  was  directed  that 


{tv)  Re  Beloved  mikes'  Chanty,  3  Mac. 

G.  440.  See  also  Att.-Gett.  v.  Moself/y 
2  De  G.  &  Sm.  399. 

(x)  Att,-Qen.  v.  Glegg^  Amb.  684 ; 
Waldo  V.  Cayley,  16  Ves.  206,  212 ;  Att.- 
Gen,  V.  Sherborne  Grammar  School^  18 
Bear.  256 ;  £e  Bedford  Charity,  6  Sim. 
678.  With  regard  p^eneraUy  to  ihe  effect 
of  an  adminifltration  deoree  upon  the 
powers  of  trustees,  see  Beihell  v.  Abra" 


ham,  L.  R.  17  Eq.  24 

(]^)  2  Ves.  Sen.  661. 

{z)  Ex  parte  Berkhampstead  Free  School^ 
2  V.  &  B.  at  p.  188. 

{a\  Be  Beloved  Wilkes'  Charity,  supra, 

\b)  Copinyer  t.  Crehane,  11  Ir.  B.  Eq, 
429. 

(e)  Hihbard  t.  Lamb,  Amb.  309. 

(rf)  IJ.  &  W.  297. 


SECT.  I.]  POWERS.  237 

the  selection  of  objects  should  be  left  to  the  persons  nominated  by 
the  testator. 

If,  on  the  other  hand,  it  appears  from  the  construction  of  the  When  exer- 
will  that  the  power  is  intended  to  be  exerciseable  by  any  person  ^1^^  f^ 
for  the  time  being  filling  the  oflBce  of  trustee,  or  to  whom  the  law  time  being, 
would  assign  the  duties  of  executor,  then  the  power  is  exerciseable 
by  new  trustees,  whether  appointed  under  a  power  contained  in 
the  will(c)  or  by  the  Court  (/). 

Besidence  in  a  place  provided  by  a  charitable  institution  so  long  SetUement 
as  a  person  is  supported  and  maintained  at  the  expense  of  the  p^^^^^^^^^ 
institution,  as  an  object  of  the  charity,  does  not  confer  a  settlement  charitable 
for  the  purpose  of  the  poor  law  provisions  (g),  ^^  ^  "  ^^' 

The  Divided  Parishes  and  Poor  Law  Amendment  Act,  1876  (^),  Charities  ex. 
provides  that  nothing  therein  shall  prejudice,  vary,  or  affect  any  o]^ration*S 
right,  interest,  or  jurisdiction  in  or  over  any  charitable  endowment  ^^^?<^ 
applicable  for  the  benefit  of  a  divided  parish  as  defined  by  sect.  1 
of  that  Act. 

Trustees  or  governors  of  charities,  although  restrained  by  the  Ejectment, 
Charitable   Trusts  Act,  1853  (*),  from  commencing   any  "  suit,  J^^^^/^ 
petition,  or  other  proceeding  "  without  the  sanction  of  the  Charity 
Commissioners,  are  nevertheless  at  liberty  to  take,  without  such 
sanction,  such  proceedings  agednst  third  persons  as  may  be  necessary 
for  the  proper  protection  and  preservation  of  the  charity  estate. 

"  It  was  not  intended  to  prevent  the  trustees  of  a  charity  from 
bringing  an  action  of  ejectment  against  a  tenant  holding  over,  or 
an  action  of  covenant  against  a  tenant  who  would  not  pay  his 
rent,  or  to  prevent  their  taldng  proceedings  by  way  of  distress  against 
a  defaulting  tenant,  or  to  prevent  their  taking  proceedings  against 
a  man  who  ....  never  was  properly  appointed  to  an  office,  but 
will  persist  in  retaining  it,  and  in  thrusting  himself  on  the  property 
of  the  charity  as  a  trespasser  "  {j). 

.    Thus  they  are  at  liberty  to  take  proceedings  for  recovering 
arrears  of  rent  (A;). 

Similarly  an  action  of  ejectment  might  always  have  been  main- 
tained against  the  minister  of  a  chapel  by  the  persons  in  whom  the 
chapel  was  vested,  for  at  law  the  minister  is  merely  a  tenant  at  will  (/) . 

(tf)  Qee  Att,'Gen,  v.  Oleem,  Amb.  584;  {/}  Per  James,  L.  J.,    in  ffolme  y, 

Moggridge  y.  ThaekweU,  1  Ves.  Jun.  464,  Ouy,  6  Gh.  D.  at  p.  910. 

476.    See  Lewin  on  TniBts,  8th  ed.  pp.  {k)  Alexander T,Drewettj 2 TimeBlt.  R. 

604  et  seq. ;  and  ante,  pp.  31,  32.  762. 

(/)  See  Conv.  and  Ijaw  of  Property  (/)  Doe  v.  Jones,  10  B.  &  0.  718  ;  Do^ 

Act,  1881  (44  &  45  Viot.  c.  41),  s.  33.  y.  M'Kaeg,  5  Man.  &  Bj,  620 ;  Doe  d. 

{g)  54  Geo.  in.  c.  170,  a.  6.  Kireehner  y.  Roe,  7  Dowl.  97;   Doe  d., 

(A)  39  &  40  Vict.  c.  61,  s.  9.  Diehens  y.  Roe,   7  Dowl.   121 ;  Doe  d. 

(f)  Sect.  17,  and  notes  thereto,  jM?i/.  Somere  y.  Roe^  8  Dowl.  292;  Doe  d. 
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But  this  would  be  subject  to  any  right  of  action  which  he  might 
have  against  any  person  who  improperly  turned  him  out  (a). 

Official  Trustees, 

The  oflBcial  trustee  of  charity  lands  (b)  in  whom  charity  lands 
may  be  vested  by  the  Court  or  the  Charity  Commissioners,  holds 
such  lands  as  a  bare  trustee,  and  the  persons  administering  the 
charity  have  the  possession,  management,  and  control  of  the  trust 
estates  and  the  application  of  the  income,  as  if  the  same  had  re- 
mained vested  in  them  (c). 

The  duty  of  the  official  trustees  of  charitable  funds  (rf),  to  whom 
stocks,  shares,  and  funds  belonging  to  a  charity  may  be  ordered  to 
be  transferred  or  paid  (<?),  is  to  pay,  without  charge,  the  dividends 
and  income  to  the  trustees  of,  or  persons  administering  the  charity, 
or  otherwise  dispose  thereof,  and  to  transfer  the  stocks,  shares, 
and  securities  (when  occasion  requires)  as  the  Court  or  the  Commis- 
sioners direct  (/). 

They  are  to  keep  a  banking  accoimt  at  the  Bank  of  England  {g), 
and  the  mode  of  drawing  on  such  accoimt  is  provided  for  (A). 

Principal  moneys  paid  to  them  must  be  forthwith  invested  (t), 
and  dividends  and  interest  due  to  them  must  be  placed  to  their 
banking  account  (k). 

The  keeping  of  the  accounts  of  the  official  trustees  of  charitable 
funds,  and  their  banking  account,  and  generally  the  mode  in  which 
their  business  is  conducted,  are  now  governed  by  Treasury  regu- 
lations made  under  sect.  4,  sub-sect.  (2)  of  the  Charitable  Trusts 
Act,  1887  (/). 

Accounts  of  the  official  trustees  are  required  to  be  laid  before 
Parliament  (m),  and  no  official  trustee  is  liable  for  loss  unless  caused 
by  his  own  neglect  (n). 

Churchicardens  and  Overseers^  Church  Trustees^  8fc. 
CJharitiefl  Property  is  frequently  found  vested  in  the  vicar  and  church- 

Md^ur^^  wardens  of  a  parish,  or  the  churchwardens  and  overseers,  upon 


Smith  V.  Roe,  8  Dowl.  609  ;  Doe  d.  FUh- 
monffere*  Co,  v.  Jtoe,  2  Dowl.  N.  S.  689 ; 
and  see  Doer.  FUteher,  8  B.  &  C.  26. 

(a)  Doe  V.  Jones,  10  B.  &  C.  718.  Of. 
Newsome  v.  Flowers,  10  W.  B.  26  ;  and 
see  anU,  pp.  216,  216. 

(b)  Chant.  Trusts  Act,  1863,  s.  47, 
post ;  Chant.  Trusts  Amend.  Act,  1866, 
s.  16,  post.  See  also  notes  to  sect.  48  of 
the  Charit.  Trusts  Act,  1863. 

(e)  Charit.  Trusts  Act,  1863,  8.  60, 
post ;  and  see  n.  (b)  thereto. 

(cQ  Charit.  Trusts  Act,  1887,  8.  4, 
8nb-8.  (\),post. 


{e)  See  sect.  61  of  Charit.  Trusts  Act, 
1863,  and  notes  thereto,  post. 

(/)  Charit.  Trusts  Act,  1863,  s.  62, 
post ;  and  see  Charit.  Trusts  Act,  1860, 
s.  2,  post. 

ijSi)  Charit.  Trusts  Amend.  Act,  1866, 
8.  20,  post. 

(h)  Ibid.  s.  21. 

(0  Ibid.  8.  23. 

a-)  Ibid,  s.  24. 

(t)  Post ;  and  see  notes  thereto. 

(m)  Chaxit.  Trusts  Act,  1860,  8.  18, 
post. 

(»)  Ibid.  8.  17. 
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tniflt,  for  various  charitable  purposes  within  the  parish.     These  wardens, 
purposes  may  be  classified  thus  :    (1)  the  benefit  of  some  particular  wa^^s  imd 
class  of  poor  persons,  as  poor  widows  or  poor  children;  (2)  the  o^erseera. 
benefit  of  the  poor  of  a  parish  to  be  distributed  in  a  particular 
mode,  as  in  providing  coal  or  clothing ;  (3)  the  benefit  of  the  poor 
of  the  parish  generally  ;    (4)  the  repair  of  a  church  (o). 

By  59  Geo.  3,  c.  12,  s.  17,  it  is  enacted,  **  That  all  buildings,  59  Geo,  3, 
lands  and  hereditaments  which  shall  be  purchased,  hired,  or  taken  ^'  ^^*  ®'  ^'^' 
on  lease  by  the  churchwardens  and  overseers  of  the  poor  of  any 
parish  by  the  authority  and  for  any  of  the  purposes  of  this  Act, 
shall  be  conveyed,  demised,  and  assured  to  the  churchwardens  and 
overseers  of  the  poor  of  any  such  parish  respectively,  and  their 
successors  in  trust  for  the  parish;  and  such  churchwardens  and 
overseers  of  the  poor,  and  their  successors,  shall  and  may,  and  they 
are  hereby  empowered  to  accept,  take,  and  hold,  in  the  nature  of  a 
body  corporate,  for  and  on  behalf  of  the  parish,  all  such  buildings, 
lands,  and  hereditaments,  and  also  all  other  buildings,  lands,  and 
hereditaments  belonging  to  such  parish ;  and  in  all  actions,  suits, 
indictments,  and  other  proceedings  for  or  in  relation  to  any  such 
buildings,  land,  or  hereditaments,  or  the  rent  thereof,  or  for  or  in 
relation  to  any  other  buildings,  lands,  or  hereditaments  belonging 
to  such  parish,  or  the  rent  thereof,  and  in  all  actions  and  proceed- 
ings upon  or  in  relation  to  any  bond  to  be  given  for  the  faithful 
execution  of  the  office  of  an  assistant  overseer,  it  shall  be  sufficient 
to  name  the  churchwardens  and  overseers  of  the  poor  for  the  time 
being,  describing  them  as  the  churchwardens  and  overseers  of  the 
poor  of  the  parish  for  which  they  shall  act,  and  naming  such 
parish ;  and  no  action,  or  suit,  indictment,  or  other  proceeding 
shall  cease,  abate,  or  be  discontinued,  quashed,  defeated,  or  impeded 
by  the  death  of  the  churchwardens  and  overseers  named  in  such 
proceeding,  or  the  deaths  or  death  of  any  of  them,  or  by  their 
removal  or  the  removal  of  any  of  them  from  or  the  expiration  of 
their  respective  offices." 

This  section  does  not  create  the  churchwardens  and  overseers  a  Katmeof 
corporation  for  all  intents  and  purposes,  so  as  to  give  them  all  the  ^^^^^y*^ 
common  law  incidents  of  a  corporation  (p);  it  merely  provides  that  section. 
they  shall  hold  property  in  the  nature  of  a  body  corporate  by  what 
has  been  called  a  "  parliamentary  succession  "  (q). 

{o)  AU.'Oen,Y.£eaff6,T!imeB,lZ'Deo.f  38.     A  demise  to  chiuohwardens  and 

188 1 .  orerseers  need  not  be  executed  by  them : 

{p)  Smith  y.  Adlnm,  8  M.  ft  W.  362 ;  Smith  v.  Adkins,  supra.     The  proper 

Qouldtworth  y.  Knights,  11  M.  &  W.  way  for  the  churohwardens  and  oyer- 

337.  seers,  who  haye  no  common  seal,  to 

(q)  See  Johnwn  y.  Hod^aon,  8  East,  execute  a  deed  would,  no  doubt,  be  for 
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Special  trusts. 


In  order  to  constitute  the  body  corporate  intended  by  the  Act, 
there  must  be  two  overseers  and  a  churchwarden  or  churchwardens. 
Where  there  were  two  overseers,  one  of  whom  was  afterwards 
appointed  (by  custom)  sole  churchwarden,  the  Act  did  not  vest 
the  property  in  them  (r). 

The  words  in  the  section  ^^  and  also  all  other  buildings,  lands, 
and  hereditaments  belonging  to  the  parish,"  are  retrospective  («). 

Freeholds  {t)  and  leaseholds  (w),  but  not  copyholds  (a;),  are  within 
the  section. 

Freeholds  or  leaseholds  held  generally  for  the  benefit  of  the 
parish,  or  the  poor  of  the  parish,  are  lands  ^^  belonging  to  the 
parish  "  within  the  section  (y). 

Thus,  land  given  in  1624  to  the  poor  of  a  parish  to  be  distributed 
by  the  churchwardens  for  the  time  being,  was  held  within  the 
section  (s).  So,  also,  a  lease  of  land  to  a  committee  for  a  parish  to 
be  used  as  a  poor  house,  the  rent  of  which  was  always  paid  by 
the  churchwardens  and  overseers  {a). 

Lands,  the  rents  and  profits  of  which  are  applicable  to  the 
purposes  of  a  church  rate,  as  where  they  are  made  applicable  for 
the  repair  of  the  parish  church  (i),  are  also  lands  ^^  belonging  to 
the  parish  "  within  the  Act  {c). 

And  the  fact  that  a  lease  had  formerly  been  granted  by  the 
churchwardens,  and  the  rent  reserved  to  them  and  their  successors, 
and  that  the  property  was  described  in  the  lease  as  **  belonging  to 
the  parish  church,'^  was  sufficient  to  show  that  the  land  was  parish 
land  (d). 

The  section  does  not  apply  to  property  held  upon  special  trusts, 
where  "  the  trusts,  either  whoUy  or  in  part,  are  such  as  limit  the 
discretion  of  the  trustees,  confine  them  to  special  objects,  or  special 


each  churchwarden  and  OTerseer  to  exe- 
cute it  separately.  In  £x  parte  Annetley, 
2  Y.  &  G.  Ex.  350,  doubt  was  felt 
whether  the  churchwardens  and  over- 
seers haying  no  common  seal  oould 
execute  a  power  of  attoniey  so  as  to 
bind  their  successors.  See  also  Ward  v. 
Clarkify  12  M.  &  W.  747. 

(r)  Woodcock  v.  Gihson^  4  B.  &  C. 
462.  Of.  UatcaltY.  Elkins,  13  M.  &  W. 
772. 

(«^  With  regard  to  first  part  of  the 
section,  which  is  prospective,  it  has 
been  held  that  the  lact  that  the  persons 
to  whom  land  is  demised  were  acting  as 
churchwardens  and  overseers  at  the  time 
of  the  demise,  is  primA  facie  proof  that 
they  held  the  oflice :  Doe  v.  JBamety  8 
Q.  B.  1037.  See  J)oe  v.  Fotier,  3  C.  B. 
215. 

{t)  See  oases  dted  infra. 


(m)  Alderman  t.  Neate,  4  M.  &  W. 
704.  See  also  JDoe  t.  Overseers,  ^.  of 
Rugeley,  7  Q.  B.  107. 

(x)  Att.'Gen.  y.  Levoin,  8  Sim.  at 
p.  370;  Be  TaddingUm  Charities^  ibid, 
629  ;  AU,'Gen,  v.  Anon.,  cited  2  T.  & 
C.  Ex.  352,  n. 

iSf)  Ex  parte  Annesley,  2  Y.  &  C.  Ex. 
350 ;  Doe  t.  BilUtt,  7  Q.  B.  976 ;  Re 
Paddington  Charities^  supra, 

(z)  JRe  Hackney  Charities,  34  L.  J.  Ch. 
169. 

(a)  Alderman  v.  Ntate,  supra;  Doe  v. 
Overseers,  ^.  of  Rugeley,  supra, 

{b)  Gouldsicorih  y.  Knights,  11  M.  & 
W.  337  ;  BumbaU  y.  Munt,  8  Q.  B.  382. 

(e)  Doe  v.  Sileg,  10  B.  &  G.  885. 
See  Allason  y.  Stark,  9  A.  &  E.  at  p. 
267. 

{d)  Doe  y.  Terry,  4  A.  &  E.  274  ;  Doe 
y.  Coekell,  4  A.  &  E.  478, 
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modes  of  relief,  the  latter  being  such  as  could  not  properly  fall  on 
the  general  parochial  fund  if  there  was  no  such  charitable  fund"(t'). 

Thus,  where  the  objects  of  the  trust  were  (among  others)  the 
binding  of  one  poor  boy  apprentice  in  each  year  and  instructing 
the  poor  of  the  parish,  the  Act  was  held  not  to  apply  (/).  So, 
also,  where  the  object  of  the  charity  is  the  distribution  of  bread  or 
doles  among  the  poor  of  the  parish  {g). 

The  case  is  the  same  where  the  trusts  are  partly  for  the  general  Trusts  partly 
benefit  of  the  poor  and  partly  for  a  special  purpose  {h).  special. 

But  where  the  gift  is  for  the  benefit  of  the  poor  generally,  the  Fact  that  per^ 
mere  fact  that  persons  receiving  relief  from  the  poor  rate  are  not  ^rocHa/^"^^ 
proper  objects  of  the  charity  cannot  take  the  case  out  of  the  Act  (t).  relief  cannot 

The  section  applies  in  aU  cases  in  which,  the  property  not  being  sufficient^ 
held  upon  special  trusts,  the  whereabouts  of  the  legal  estate  is  Section 
unknown  or  uncertain,  as  where  the  origin  of  the  charity  is  lost  in  doubtfuTin '^ 
obscurity  (A),  or  where,  although  the  property  was  originally  vested  whom  legsd 
in  trustees,  the  devolution  of  the  legal  estate  is  doubtful  (/). 

Where,  however,  the  property  is  vested  in  known  existing  Not  where 
trustees,  the  section  does  not  operate  to  transfer  it  to  the  church-  ^o*^^xigt. 
wardens  and  overseers.    The  reason  is  that  it  contains  no  divesting  ing  trustees. 
provision  (m). 

On  the  last  point,  however,  the  decisions,  which  have  not  been  Decisions  not 
uniform,  require  consideration.  ^    °""' 

In  Doe  V.  Silei/  (n)  it  was  not  known  in  whom  the  legal  estate  Doe  v.  miey. 
was  vested,  and  the  judgment  of  the  Court  was  directed  solely  to 
that  state  of  facts.     It  must,  however,  be  admitted  that  Lord 
Tenterden,  in  giving  judgment,  used  language  wide  enough  to 
cover  the  case  of  property  vested  in  known  existing  trustees. 

In  Ex  parte  Annealey  {o)   the  estates  were  vested  in  existing  Ex  parte 
feoffees  in  trust  for  parish  purposes,  and  Lord  Abinger,  professing  ^^^^^^J- 
to  follow  Doe  V.  Hiley  (p),  said  that  the  charity  estates  were  taken 
out  of  the  feoffees  by  the  Act  and  vested  in  the  churchwardens  and 
overseers. 

Again,  in  Doe  v.  Bilktt  (^),  the  property  was  vested  in  the  mayor  Doe  v.  BUiett. 

(e)  ChurehwarderUf  ^.  of  St.  Nieholag,  (/)  Doe  v.  Silei/,  10  B.  &  C.  885 ; 
Deptford  v.  Sketehleij,  8  Q.  B.  394,  404,  Churehwardeney  ^e.  of  St.  Nichoku,  Dept- 
per  Lord  Deuman.                                         ford  v.  Sketehley,  supra,  at  p.  409. 

(/)  Att.'Gen.  v.  Zeunn,  8  Sim.  366.  (m)  Churehwardem,  ^e,  of  St,  Nicholas, 

And   Bee  Allason  v.  Stark,  9  A.  &  E.  Deptford  v.  Sketchley,  supra. 

255.  {n)  Supra. 

iff)  He  Paddington   Charities,   8   Sim.  (o)  2  Y.  &  C.  Ex.  350.     In  Goulds- 

629 ;  Allason  v.  Stark,  supra;  HeSaekney  worth  v.  Knights,  11  M.  &  W.  337,  the 

Charities,  34  L.  J.  Gh.  169.  estates  were   also  vested   in    existing 

(A)  Allason  v.  Stark,  supra.  trustees. 

(f)  Churchwardens,  ^.  of  St.  Nicholas,  (p)  Supra. 
Deptford  v.  Sketehley,  supra,  at  p.  405.  (q)  7  Q.  B.  976. 

(*)  Doe  V.  Terry,  4  A.  &  E.  274. 


242 


KEGULATION  AND  MANAGEMENT. 


[chap.  IX. 


Jiumhall  V. 
Mnnt. 


St.  KicholaSf 
Deptford  v. 
Sketchhy, 


Re  Hachney 
Charities, 


and  corporation  of  the  borough  and  the  churchwardens  jointly,  but 
the  mayor  and  corporation  were  trustees  only  for  the  parish,  and  it 
was  held  that  the  section  had  transferred  it  to  the  churchwardens 
and  overseers. 

it  may  be  said,  therefore,  with  regard  to  these  cases,  that  if  and 
so  far  as  they  decided  that  the  Act  divested  land  from  existing 
trustees,  they  merely  professed  to  follow  Doe  v.  Sile^,  and  proceeded 
on  the  assumption  that  that  was  what  that  case  in  fact  decided. 

The  next  case  was  Rumhall  v.  Munt  (r).  There  the  Court  of 
Queen's  Bench  expressly  held  that  property  vested  in  known  exist- 
ing trustees  was  transferred  by  the  section  to  the  churchwardens 
and  overseers. 

That  case  was  followed  a  year  later  by  Churchwardens  of  St. 
Nicholas^  De2)ifor(l  v.  Sketchley  (s),  in  which  the  same  Court,  in  a 
carefully  considered  judgment,  held  that,  inasmuch  as  the  section 
contains  no  express  divesting  words,  it  has  no  application  to  cases 
whore  there  are  known  existing  trustees  in  whom  the  legal  estate  is 
clearly  vested.  And  the  Court  reviewed  the  earlier  decisions  and 
expressly  recorded  its  opinion  that  its  own  previous  decision  in 
Riimball  v.  Munt  (t)  had  been  erroneous. 

"It  is  a  safe  rule,"  said  Lord  Denman  («),  "to  require  that  in 
order  to  divest  an  estate  there  should  be  either  e^fpress  words  or 
necessary  implication:  to  avoid  such  interference  with  existing 
legal  interests  a  more  narrow  construction  than  the  words  in  them- 
selves might  admit  of  is  properly  to  be  adopted.  ...  It  is  not 
unreasonable  in  itself  to  say  that  property  so  circumstanced  does 
not  belong  to  the  parish." 

The  only  subsequent  decision  has  been  the  case  of  Be  Hachiey 
Charities  {v).  There  land  was  conveyed  in  1671  to  trustees  upon 
trust  to  permit  the  churchwardens  to  receive  the  rents  and  dispose 
thereof  for  the  relief  of  the  poor  of  the  parish;  and  Lord  Eomilly 
said,  "  The  property  was  conveyed  to  trustees  in  trust  for  the  benefit 
of  the  poor  of  the  parish.  In  these  cases  I  am  of  opinion  that  the 
legal  estate  was  vested  in  the  churchwardens  and  overseers  as  a 
corporation."  The  decision  was  reversed  on  a  ground  which 
rendered  it  unnecessary  for  the  Court  of  Appeal  to  consider  this 
particular  point. 

It  does  not  appear  from  the  report  of  Re  Hackney  Charities 
whether  the  trustees  were  known  or  not.  If  they  were  not,  the 
case  is  consistent  with  Churchwardens^  8fc,  of  St.  Nicholas^  Bept- 


V)  8  Q.  B.  382. 
*)  8  Q.  B.  394. 
\t)  Supra. 


(m)  Al  p] 
(r)  34  L. 


•p.  408,  409. 
J.  Ch.  169. 


triLstees. 
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ford  V.  Sketchky.  Again,  the  M.  E.  professed  to  be  following  Doe 
V.  Hiky^  and  although  the  case  of  Rumball  v.  Mtmt  was  called  to 
his  attention,  the  case  of  Churchward^nti,  8fc.  of  St.  Nicholas^  Depi- 
ford  V.  Sketchky  was  not. 

The  result  seems  to  be  that  nothing  has  occurred  to  displace  the  Result  of 
authority    of   ChttrchwardenSy    8fc.  of    St,  NichoIaSy   Deptford  v. 
Sketchley^  and  that  case  would  no  doubt  be  followed. 

Where  land  is  vested  in  the  churchwardens  and  overseers  under  Transfer  to 
this  section  their  consent  is  necessary  to  a  transfer  by  order  of  the  ti-ustoe. 
Court  or  the  Charity  Commissioners  to  the  official  trustee  of  charity 
lands  (a?). 

The  Compulsory  Church  Rate  Abolition  Act,  1868  (y),  provides  Church 
as  follows  (s) : 

"  A  body  of  trustees  may  be  appointed  in  any  parish  for  the 
purpose  of  accepting,  by  bequest,  donation,  contract,  or  otherwise, 
and  of  holding  any  contributions  which  may  be  given  to  them  for 
ecclesiastical  purposes  in  the  parish. 

"  The  trustees  shall  consist  of  the  incumbent  and  of  two  house- 
holders or  owners  or  occupiers  of  land  in  the  parish,  to  be  chosen  in 
the  first  instance,  and  also  from  time  to  time  on  any  vacancy  in  the 
office  by  death,  incapacity,  or  resignation,  one  by  the  patron  and  the 
other  by  the  bishop  of  the  diocese  in  which  the  parish  is  situate. 

"  The  trustees  shall  be  a  body  corporate  by  the  name  of  the 
church  trustees  of  the  parish  to  which  they  belong,  having  a 
perpetual  succession  and  a  common  seal,  with  power  to  sue  and  be 
sued  in  their  corporate  name. 

"  The  trustees  may  from  time  to  time,  as  circumstances  may 
require,  pay  over  to  the  churchwardens,  to  be  applied  by  them 
either  to  the  general  ecclesiastical  purposes  of  the  parish,  or  to  any 
specific  ecclesiastical  purposes  of  the  parish,  any  funds  in  their 
hands,  and  the  funds  so  paid  over  may  be  applied  to  such  purposes, 
and  shall  not  be  applied  to  any  other  purpose :  Provided  always, 
that  no  power  shall  be  thereby  conferred  on  the  churchwardens  to 
take  order  with  regard  to  the  ecclesiastical  purposes  of  the  parish 
further  or  otherwise  than  they  are  now  bylaw  entitled  to  do :  Pro- 
vided also,  that  due  regard  shall  be  had  to  the  directions  of  the 
donors  of  funds  contributed  for  any  special  ecclesiastical  purposes ; 
and,  subject  as  aforesaid, 

"  The  trustees  may  invest  in  Government  or  real  securities  any 
funds  in  their  hands,  and  accumulate  the  income  thereof  or  other- 

(x)  Gharit.  Trusts  Act,   1853,  s.  48,  (y)  31  k  32  Vict.  c.  109. 

po$t;  Re  Sackney  Charitie$y  34  L.  J.  Gh.  (s)  Sect.  9. 

169,  175. 

r2 


244 


REGULATION  AND  MANAGEMENT. 


[chap.  IX. 


wise  deal  with  such  funds  as  they  think  expedient,  subject  to  the 
provisions  of  this  Act. 

"  The  incumbent  shall  be  the  chairman  of  the  trustees. 

"  The  trustees  shall  once  at  the  least  in  every  year  lay  before 
the  vestry  an  account  of  their  receipts  and  expenditure  during  the 
preceding  year,  and  of  the  mode  in  which  such  receipts  have  been 
derived,  and  expenditure  incurred,  together  with  a  statement  of  the 
amount,  if  any,  of  funds  remaining  in  their  hands  at  the  date  of 
such  account." 
School  board.  By  the  Elementary  Education  Act,  1873  (a),  s.  13,  it  is  enacted 
that  a  school  board  shall  be  able,  and  be  deemed  always  to  have 
been  able,  to  be  constituted  trustees  for  any  educational  endow- 
ment or  charity  for  purposes  connected  with  education,  whether 
such  endowment  or  charity  was  established  before  or  after  the  pass- 
ing of  the  principal  Act  (b) ;  and  to  have  and  always  to  have 
had  power  to  accept  any  real  or  personal  property  given  to  them  as 
an  educational  endowment  or  upon  trust  for  any  purposes  con- 
nected with  education,  except  that  they  cannot  accept  any  educa- 
tional endowment,  charity,  or  trust  inconsistent  with  the  principles 
upon  which  school  boards  are  required  to  conduct  their  schools. 
Schools  connected  with  such  endowment,  charity,  or  trust  are 
deemed  schools  provided  by  the  school  board.  But  nothing  in 
the  section  is  to  affect  the  law  of  mortmain  or  9  Geo.  II.  c.  36  (c). 


Betaincr  of 
charity  funds. 


Neglect  to 
pay  rent- 
charge. 

Failure  of 
charitable 
object. 


Retainer  and  Conversion  of  Trust  Funds, 

It  is  an  obvious  breach  of  trust  for  the  trustees  to  retain  the 
charity  funds  in  their  hands  without  applying  them  to  the  purposes 
for  which  under  the  trusts  they  are  applicable  {d). 

Thus  a  person  whose  land  is  subject  to  a  rent-charge  in  favour  of 
a  charity  commits  a  breach  of  trust  if  he  ceases  to  pay  the  rent  (<?). 

And  it  makes  no  difference  that  the  particular  charitable  object 
to  which  the  fund  was  appropriated  has  failed  (/),  or  that  there  is 
no  hand  to  receive  it  {g) ;  for  where  property  has  once  been  im- 
pressed with  a  charitable  trust  the  trust  can  never  come  to  an  end, 
even  though  the  charitable  purpose  ceases  to  be  practicable. 

Where  a  rent-charge  was  granted  to  a  society  to  be  applied  for 
the  maintenance  of  a  school,  and  through  want  of  funds  the  school 


(a)  36  &  37  Vict.  c.  86. 

(b)  Elem.  Eduo.  Act,  1870,  33  &  34 
Vict.  c.  75. 

{c)  Now  Parts  I.  and  11.  of  the 
Mortm.  and  Chant.  Uses  Act,  1888,  post, 

(d)  Duke,  116;  Att.'Oen.y.  Corpora" 
Hon  of  Cambridge,  5  L.  J.  Ch.  357. 

{e)  Kennington  Hastingt'  Case,  Duke, 
71 ;  Aylet  v.  Lodd,  2  Atk.  238  ;  Att,- 


Gen.  v.  Bolton,  3  Anstr.  820;  In^ 
corporated  Society  v.  Friee,  1  J.  &  Lat. 
498;  Ate.'Oen.  v.  Gaseoigne,  2  My. 
&  K.  647,  661 ;  Att.-Gen.  t.  JFest,  6 
Jur.  N.  8.  77.  See  also  Commissioners  of 
Ckarit.  Donations  v.  Wgbrants,  2  J.  & 
Lat.  182. 

(/)  Incorporated  Society  y.Prieeytupra. 

iff)  Aglet  V.  Dodd,  2  Atk.  238. 
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was  discontinued,  Sngden,  L.  C,  said :  "  There  is  no  pretence  for 
saying  that  it  (the  rent-charge)  has  ceased  by  reason  of  the  school 
having  been  discontinued.  Suppose  the  school-house  had  been 
burned  down  by  accident,  could  it  be  contended  that  the  rent- 
charge  ceased  until  the  house  was  rebuilt?"  (i). 

So,  also,  where  the  payment  is  for  the  maintenance  of  alms- 
people  answering  a  certain  description,  the  land  charged  with  such 
payment  is  not  discharged,  although  there  are  not  sufficient  persons 
in  the  parish  answering  the  required  description  (A*). 

Similarly,  it  is  a  breach  of  trust  to  conceal  the  existence  of  the  Concoalmcnt 
trust  by  not  communicating  it  to  parties  interested  (/).  °  *""*' 

Nor  can  trustees  convert  the  funds  to  other  purposes  than  those  Conversion  to 
marked  out  by  the  instrument  of  foundation  or  the  scheme  regu-  ^^roo^. 
lating  the  charity.     And  although  a  cy-prh  application  may  be 
desirable,  it  is  not  for  the  trustees  to  make  that  application  on  their 
own  authority  (w). 

Where  the  gift  is  for  the  poor  of  one  parish,  it  is  a  breach  of  Parochial 
trust  to  apply  it  in  such  a  way  that  the  poor  of  another  parish  c^^a^^iee. 
have  the  benefit  of  it  (w). 

And  where  several  parochial  charities  are  given  for  several  pur- 
poses, no  agreement  of  the  parishioners  can  divert  them  to  other 
use8(o). 

A  fund  directed  to  be  applied  in  specific  ways  for  the  benefit  of 
a  town  cannot  be  applied  to  other  purposes  of  general  utility  {p). 
Nor  could  an  estate  given  for  the  maintenance  of  decayed  house- 
holders be  applied  for  the  poor  of  the  parish  generally  {q). 

In  AH.' Gen.  v.  Lcage  (r),  it  was  held  that  a  stipend  of  120/.  Rector's 
under  an  Act  of  Parliament  "  to  be  raised  within  the  district,"  *^P^jf  °^^^ 

'     payable  out 

and  paid  to  the  rector  in  lieu  of  burial  fees,  was  not  payable  out  of  charity  for 
of  charitable  funds  vested  in  the  parish  authorities  upon  trust  for  p^^.    ^ 
the  poor  generally  or  for  a  particular  class  of  poor,  or  for  the  repair 
of  the  church,  but  only  out  of  such  moneys  as  the  whole  parish  was 
beneficially  entitled  to  for  its  public  purposes. 
Similarly,  it  is  a  breach  of  trust  for  trustees  of  several  charities  Funds  of  one 

charity  can- 

(t)  Ineofpwated  Society  v.  Price,  1  J.  &  187 ;   Alt.'-Oen.  v.  Hfum,  1  Kuss.  at 

Lat.  499.  p.  237;   Ward  v.  Hipwcll,  3  Gifl.  547; 

ik)  AyUi  V.  Lodd,  2  Atk.  238.  Re    Campdeti    Charities,    18    Ch.  D.   at 

(/)  AtL'Gcn.  V.  Alford,  4  De  G.  M.  &  pp.  328,  329. 

G.  843, 8o2.  In  this  case  an  executor  who  (»)  Att,-Gen.  v.  Brandreth,  1  Y.  &  C. 

had  retained  the  trust  funds  in  his  hands  C.  0.  200. 

uninvested,  but  had  made  no  profit  by  io)  Man  v.  BaUet,  1  Vem.  43. 

his  misconduct,  was  held  to  be  chiEirgeable  \p)  Att.-Gen.  v.  Mayor  y  ^r.,  of  Dart' 

only  with  simple  interest  at  4  per  cent.  mouth,  48  L.  T.  N.  S.  933. 

per  annnm.  iq)  Ex  parte  Fowiser,  1  J.  &  W.  70. 

(w)  See  Att,'Oen.  v.  Kell,  2  Bcav.  (r)  Ajtj^.  III.,  post. 
&75;  Att.^Qm.  v.  Coopert'  Co.,  19  Ves. 
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Subscription 
to  school  in 
return  for 
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Bepair  of 
church. 


Pulling  down 
chapel. 


Beligious 
restriction. 


Charity  for 
members  of 
Church  of 
England. 


to  apply  the  funds  of  one  to  the  objects  of  another  («),  Otherwise, 
of  course,  where  one  fund  is  given  for  several  institutions  (t). 

Where  a  charity  was  for  the  support  of  a  guild  and  its  poor 
brethren,  it  was  held  to  be  no  misapplication  to  subscribe  out  of 
the  funds  towards  the  erection  of  buildings  in  connection  with  a 
charity  school  in  return  for  a  right  to  have  a  certain  number  of 
boys  educated  and  maintained  gratuitously  (m). 

Where  a  school  is  established  as  a  grammar  school  for  instruc- 
tion in  the  classics,  the  trustees  cannot  convert  it  into  a  school  for 
teaching  merely  English,  writing,  and  arithmetic  (jt).  Nor  can 
they  apply  the  revenues  in  enlarging  the  school  chapel  for  the 
benefit  of  the  inhabitants  of  the  town  (y). 

If  the  gift  is  to  provide  a  preacher  in  one  parish,  it  is  a  breach 
of  trust  to  provide  a  preacher  in  another  parish.  If  the  gift  is  to 
find  a  preacher,  it  is  a  breach  of  trust  to  apply  it  to  the  poor  (s). 

Where  the  trusts  of  a  charity  are  for  the  repair  of  one  church, 
it  is  improper  to  apply  the  funds  for  the  benefit  of  another 
church  (a) ;  or  to  mix  them  up  with  the  produce  of  parochial  rates 
and  out  of  the  general  fund  to  defray  the  cost  of  repairing  the 
church  and  other  parochial  expenses  {b). 

In^o;  2)arfe  Greenhouse  (c),  where  the  trustees  of  a  chapel  had 
pulled  down  the  chapel,  sold  the  materials,  and  converted  a  burying- 
ground  to  other  uses,  Plumer,  Y.-C,  said  that  it  was  "  the  grossest 
and  most  indecorous  breach  of  trust,  by  violating  the  burial-ground 
and  pulling  down  the  chapel  without  any  authority  or  sanction . . . 
The  bell  is  carried  to  the  market  place,  and  the  pews  to  the  parish 
church,  and  the  stones  of  the  church  are  used  in  repairs  of  a  bridge. 
It  is  an  enormous  breach  of  trust,  and  such  as  could  not  be  expected 
in  a  Christian  country." 

We  have  seen  that  sometimes  the  benefits  of  a  charity  are  re- 
stricted to  persons  holding  a  particular  form  of  religious  belief  {d). 
Where  this  is  so,  it  is  a  breach  of  trust  to  extend  the  benefit  of  the 
charity  to  persons  not  possessing  the  qualification  {e). 

Thus,  if  it  appear  that  only  persons  belonging  to  the  Church  of 
England  are  intended  to  be  objects  of  the  charity,  it  must  not  be 
extended  to  members  of  Dissenting  sects  (/). 

C.  P.  Coop,  at  p.  309. 

{a)  Re  St.  John  the  Evangeli»ty  4  Times 
L.  ja.  765.    See  Re  Church  Estate  Chanty, 


(«)  Att,-Gcn,  V.  Corporation  of  NeW' 
bury,  C.  P.  Coop.  72,  77;  Andrews  y. 
M'Quffog,  11  App.  Cas.  313. 

{0  Att.'Gen,  v.  Geary,  3  Mer.  514. 

(u)  Anderson  v.  Wrights  of  Glasgow, 
12  L.  T.  N.  S.  805. 

(x)  Att.'Gen,  v.  Earl  of  Mansfield,  2 
Buss.  501.    See  ante,  pp.  162  et  seq. 

(y)  Att.'Gen. Y.  Earl  of  Mansfield,  supra. 

(z)  Duke,  116.  See  Wivelescom  Case, 
Duke,  94;  Att.-Gen.  v.  Goldsmiths'  Co., 


Wandsworth,  L.  R.  6  Ch.  296. 

ih)  Att.'Gen  v.  Vivian,  1  Russ.  226. 

\c)  1  Madd.  109,  reversed  1  BU.  N.  S. 
17)  on  techmcal  grounds. 


id)  Ante,  p.  116. 
\e)r' 


Shore  v.  WiUon,  9  a.  &  F.  356, 
stated  a;i^,  pp.  117,  118. 
(/)  Per  Romilly,  M.  R.,  in  Att.-Gen. 
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If,  on  the  other  hand,  the  objects  of  the  trust  axe  Protestant  Diflsent2r8. 
Dissenters,  none  but  Protestant  Dissenters  can  partake  in  the 
benefit  of  them  (//). 

Similarly,  where  persons  not  believing  in  the  doctrines  of  the  Trimtarianfl. 
Trinity  and  Original  Sin  were  intended  to  be  excluded  from  parti- 
cipation in  the  charity,  it  was  held  that  it  was  wrongly  applied  for 
the  benefit  of  Unitarians  (A). 

Even  if  the  charity  is  not  established  for  a  purpose  purely  reU-  Charity  not 
gious,  yet  if  an  intention  is  expressed  that  only  persons  professing  S^f  ^^^' 
a  particular  form  of  belief  shall  be  objects  of  it,  that  intention  will 
be  enforced. 

If,  for  example,  the  charity  is  established  for  providing  secular 
education,  but  an  intention  is  expressed  that  religious  instruction 
of  a  particular  character  shall  form  part  of  the  instruction  given, 
the  Court  will  foUow  that  direction,  though  the  effect  may  be  to 
exclude  a  large  portion  of  the  community  most  in  need  of  the 
charity  from  deriving  any  benefit  from  it  (i) ;  and  the  same  may 
be  the  case  although  the  primary  object  of  the  charity  is  eleemo- 
synary (A). 

Where  a  chapel  is  established  for  the  observance  of  a  particular  Dissentiiig 
form  of  religious  worship  it  is  a  breach  of  trust  to  convert  it  to  any  ^  *^' 
other  form  of  worship  (/). 

Nor  can  it  be  so  converted  even  though  the  trustees  and  the  entire  Consent  of 
congregation  consent,  still  less  where  there  are  dissentients  (;/^).        congregation. 

"If  .  .  .  the  institution  was  established  for  the  express  purpose  Rule  stated  by 
of  such  form  of  religious  worship  or  the  teaching  of  such  particular  ^^  Eldon. 
doctrines  as  the  founder  has  thought  most  conformable  to  the 
principles  of  the  Christian  religion,  I  do  not  apprehend  that  it  is 
in  the  power  of  individuals  having  the  management  of  that  insti- 
tution, at  any  time  to  alter  the  purpose  for  which  it  was  founded, 
or  to  say  to  the  remaining  members,  '  We  have  changed  our 
opinions ;  and  you,  who  assemble  in  this  place  for  the  purpose  of 
hearing  the  doctrines  and  joining  in  the  worship  prescribed  by  the 
founder,  shall  no  longer  enjoy  the  benefit  he  intended  for  you, 

y.  Calveri,  23  Beav.  at  p.  266.    See  Att,-  v.  IFaimiy  2  Jones'  Ex.  R.  49 ;  Ati.-Gcn, 

Gen.  V.  FearsoHy  3  Mer.  at  p.  409.  v.  Trehh,  4  Hare,  672 ;  Att.-Qcn.  v.  Munro, 

(^)  Att.'Gm,    V.  Murdoch,  7    Hare,  2  De  G.  &  Sm.  122  ;  Att.-Gen.  v.  Mur- 

446.  dock,  7  Hare,  446  ;  CraigdallU  v.  Aik- 

(/i)  Shore  v.  WtUoHy  9  CI.  &  F.  366  ;  man,  I  Dow,  1 ;  and  see  anUj  pp.  117  et 

Drtimmofid  v.  Alt,- Gat,,   2  H.  L.  C.  seq. 

837.  (m)  Att.'Gen.  v.  Aust,  13  L.  T.  N.  S. 

(•)  AU,'Ge9t.  V.  Calm%  23  Beav.  248,  236;   Broom  v.  Sumttiers,  supra;  Alt.- 

267,  per  Lord  Rondlly.  Gen,  v.  WcUh,  supra  ;  Att.-Geft.  v.  Mur^ 
(*)  Att.'Gm,  V.  Calvert,  stipra,  at  p.  doch,  1  De  G.  M.  &  G.  at  p.  114  ;  Ward 

268.  See  iS^of'd  V.  Wilson,  supra,  t.  Hipwell,  3  Giff.  647;  Att.-Gen,  y. 
(/)  Broom  v.  Summers,  11  Sim.  363 ;  Bill      Anderson,  67  L.  J.  Ch.  643. 
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unless  you  conform  to  the  alteration  which  has  taken  place  in  our 
opinions.'  In  such  a  case,  therefore, . . .  where  a  congregation  become 
dissentient  among  themselves,  the  nature  of  the  original  insititution 
must  alone  be  looked  to,  as  the  guide  for  the  decision  of  the  Court; 
and  that  to  refer  to  any  other  criterion — ^as  to  the  sense  of  the 
existing  majority — ^would  be  to  make  a  new  institution,  which  is 
altogether  beyond  the  reach,  and  inconsistent  with  the  duties  and 
character,  of  this  Court"  {n). 

Presbyterians.  Thus,  a  chapel  established  for  the  doctrines  of  the  Established 
Church  of  Scotland  could  not  be  converted  to  the  use  of  members 
of  the  Free  Church  (o). 

And  where  a  chapel  was  established  for  Protestant  Dissenters  of 
the  Presbyterian  or  Independent  denominations,  it  could  not  be 
transferred  to  the  Presbyterian  Church  of  England  (p).  In  that 
case,  the  trust  being  expressed  to  be  for  Presbyterians  or  Inde- 
pendents, both  were  held  to  be  objects  of  the  charity  (q). 

Particular  Where,  however,  a  chapel  was  established  "  for  the  use  andbene- 

aptiflts.  Q^  ^£  ^  congregation  of  Particular  Baptists,"  it  was  held  that  Bap- 
tists accepting  the  doctrine  of  free  coimmmion  were  proper  objects, 
on  the  ground  that  that  was  not  one  of  the  fundamental  doctrines 
of  Particular  Baptists,  but  that  Baptists  were  divided  with  regard 
to  it,  and  each  congregation  regulated  its  own  practice  {r). 

Trustees  can-       It  is  not,  however,  for  the  trustees  to  determine  whether  the 

what^do™^^  existing  congregation  hold  the  doctrines  required  to  entitle  them 

trin^re-  to  the  benefit  of  the  charity  or  not,  or  to  take  steps  to  eject  them 
on  the  ground  that  they  do  not  hold  the  proper  doctrines.  That  is 
a  question  for  the  Court  (5). 

Acquiescence.  And  if  the  trustees  have  for  a  long  series  of  years  recognized 
the  title  of  their  cestuis  qm  trust,  they  cannot  turn  round  and  refuse 
to  do  so  any  longer  (t). 

Acquiescence       In  the  same  way  the  dissentient  minority  of  a  congregation  may 

of  w^egL    tecome  bound  by  acquiescence. 

tion.  Thus,  where  the  majority  of  the  congregation,  including  the 

minister,  joined  another  dissenting  body  which  was  considered  to 
hold  the  same  doctrines,  it  was  held  that  a  small  minority  of  the 
original  congregation,  who  had  raised  no  opposition  at  the  time, 

(n)  Per  Lord  Eldon  in  Att.-Gen.  v.  16  Sim.  210 ;  Caimcrosa  v.  Loritner^  3 

Pear8oni   3  Mer.  at  p.  400 ;    see   also  Maoq.  827. 

pp.  418,  419.  {p)  AU,^Oetu  T.  Afiderson^  57  L.  J. 

(0)  CraigdalUe  v.  Aikman,  1  Dow,  1 ;  Oh.  643. 

Att.-Gen.  v.  IVehh,  4  Hare,  572;  Ait.-  (q)  Ibid. 

Gen.  V.  Munro,  2  De  G.  &  Sm.  122;  (r)  AtU-Gen.  v.  Gould,  28  Bear.  485; 


Att.-Gen,  v.  Murdoch,  7  Hare,  445.    See,       Att.-Gen,  y.  EthcHdge,  11  W^R.J99 
however,  Westicood  v.  McKie,  21  L.  T.  («)  Kewi 

N.  S.  165 ;  and  cf.  Att.-Gen.  v.  Wilson,  (t)  Ibid. 
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could  not,  after  the  lapse  of  more  than  three  years,  maintain  a  suit 
to  have  it  declared  that  the  chapel  was  to  be  held  for  the  use  of 
those  only  who  adhered  to  the  original  doctrine  (u). 

Although  power  may  be  expressly  given  to  the  majority  of  a  Express 
congregation  to  make  new  laws  or  alter  old  ones,  yet  such  power  SIct  laws, 
does  not  extend  to  enable  the  majority  to  alter  the  fundamental 
trusts,  but  only  to  vary  the  laws  and  make  new  ones,  so  far  as  may 
be  consistent  with  the  primary  trusts  {x). 

In  all  matters,  however,  not  involving  an  interference  with  the  Matters  not 
trusts,  there  is  nothing  to  prevent  the  congregation  from  efEecting  Srfer^TO"^' 
any  changes  they  choose.  with  trusts. 

In  Aft'Gen.  v.  Murdoch  (y),  Bjoight  Bruce,  L.  J.,  laid  down  the 
principle  that  it  was  competent  to  a  congregation  of  Dissenters, 
acting  imanimously,  and  with  the  concurrence,  where  they  had 
trustees,  of  those  trustees,  from  time  to  time  to  introduce  into  their 
system  and  constitution  new  regulations,  regulations  at  least  not 
in  contravention  of  the  deed  of  trust  or  of  the  foundation,  and  not 
subversive  of  or  opposed  ia  principle  to  the  original  system  or  con- 
stitution. 

If,  therefore,  it  is  no  part  of  the  essence  of  the  trust  that  a  par-  Dootrlnes  not 
ticular  doctrine  should  be  inculcated,  the  majority  of  the  members  '"^™"®^**l' 
may  alter  the  usage  of  the  congregation  with  respect  to  it. 

Thus,  where  the  trusts  of  a  chapel  were  for  a  congregation  of 
Particular  Baptists,  and  it  appeared  that  among  Particular  Baptists 
the  doctrines  of  strict  and  free  communion  were  both  admitted,  it 
was  held  that  the  majority  of  members  might,  notwithstanding 
long  contrary  usage,  adopt  strict  or  free  commimion,  as  they  should 
from  time  to  time  determine  (s). 

So,  also,  the  majority  may  make  decisions  as  to  the  interior  interior 
regulations  of  the  chapel  (a).  Sf^^'f" 


Secttion  II. 

ALIENATION  OF  CHARITY  FROrERTY. 

Although  the  presumption  is  that  land  devoted  to  charitable  Alienation  of 
purposes  is  intended  to  remain  so  devoted,  there  is  no  positive  rule  peJS-.  ^^' 

{u)  Cairncross   v.  Lorimer^    3   Ifacq.  (y)  1  De  G.  M.  &  G.  at  p.  lU. 

827.    This  would  not,  however,  affect  (s)  AU.-Oen,  v.  Oould,  28  Beav.  485. 

the  Attomey-Generars  right  to  protect  See  also  AtL-Oen.  v.  Etherid^Cj  11  W. 

the  charity  :  Corporation  of  Nctccoitle  v.  B.  199. 

AtL'Gen,,  12C1.  &F.  402.  (a)  AtL^Oen.  v,  Afiderson,  57  L.  J. 

(jt)  Milligan  Y.  Miteheil,  3  ICy.  &  G.  at  Gh.  at  p.  649. 
pp.  74,  88. 
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Power  of 
OoTirt  to 
alien. 


Charity  Cora- 
imsfiioiiers. 


of  law  forbidding  the  alienation  of  charity  property  either  abso- 
lutely or  for  a  term  of  years  (c). 

The  Court  of  Chancery  always  had  power,  under  its  general 
jurisdiction  to  administer  the  estate  of  a  charity,  to  alien  charity 
property  upon  information  (d). 

It  also  had  similar  jurisdiction  under  Romilly's  Act  {e). 

The  same  powers  are  consequently  now  possessed  by  the  High 
Court  of  Justice  (/). 

No  consent  on  the  part  of  the  Charity  Commissioners  to  the 
exercise  of  these  powers  is  required,  although  in  most  cases  their 
consent  to  the  institution  of  the  proceedings  in  which  the  sale  is 
obtained  is  necessary  (g). 

The  Charity  Commissioners,  as  will  be  seen  liereafter  (A),  have 
large  powers  with  regard  to  the  alienation  of  charity  property. 


Sale  ordered 
by  Court 
where  bene- 
ficial. 


Bemovalof 
site. 


Gk)od  case  for 
sale  mast  be 
made  out. 


Inquiry. 


Sales. 

Where  it  appears  beneficial  to  the  charity,  a  sale  of  charity  pro- 
perty will  be  ordered  by  the  Court  (/). 

Thus,  where  a  house,  the  property  of  a  charity,  had  fallen  into 
disrepair  and  become  unproductive,  and  the  charity  had  no  funds 
to  repair  it,  a  sale  was  ordered  (k). 

So  the  Court,  where  it  appeared  beneficial,  authorized  the  sale  of 
a  school  in  the  middle  of  a  town,  and  the  purchase  of  a  fresh  site 
in  the  neighbouring  county  (/). 

But  a  sale  is  not  directed  unless  a  good  case  is  made  out  (m) ; 
and  it  has  been  said  that  a  sale  of  charity  lands  can  rarely  be 
justified  (w). 

An  inquiry  .may  be  directed  whether  a  proposed  sale  is  for  the 
benefit  of  the  charity  {o). 


(c)  Ait, 'Gen.  v.  Warren,  2  Swanat.  at 
p.  802;  Att.-Gen.  v.  Hungerford,  2  CI. 
&  F.  at  p.  374  ;  President,  4c.,  of  Mag- 
daien  Coll.,  Oxford  v.  Att.-Gen.,  6  H. 
L.  C.  atp.205;  Att.-Gen.  v.  Pilgrim,  12 
Beav.  57;  Att.-Gen.  v.  Bavey,  19 Bear, 
at  p.  525. 

(rf)  He  Aahton  Charity,  22  Beav.  288. 

{e)  52  Geo.  III.  c.  101.  Be  Parke's 
Charity,  12  Sim.  829 ;  Pe  North  Shields 
Old  Meeting  House,  7  W.  R.  641 ;  Be 
Overseers  of  EecUsall,  16  Beav.  297 ;  Re 
Ashton  Charity,  supra;  Re  Congrega- 
tional Church,  Smethwieh,  "W.  N.  1866, 
196;  contra.  Re  Ly ford's  Charily,  cited 
16  Beav.  297,  n. ;  Re  Suir  Island  Female 
Charity  School,  3  J.  &  Lat.  171 ;  and 
sec  jETOA^  p.  831,  and  cases  there  cited. 

(/)  Jud.  Act,  1873,  8.  16.  The  exe- 
cution of  charitable  trusts  is  specially 


assigned  to  the  Chancery  Division :  ibid. 
8.  34. 

{a)  Chant.  Trusts  Act,  1853,  s.  17, 
and  notes  thereto,  post. 


ih)  Post,  pp.  253,  265. 


Re  Parke's  Charity,  supra;  Re  North 
Shields  Old  Meeting  House,  supra;  Re 
Overseers  of  Ecclesall,  supra ;  Re  Ashton 
Charity,  supra, 

(k)  Anon.,  cited  2  Swanst.  300,  fol- 
lowing an  unreported  decision  cited  ibid, 

it)  Re  Colston's  Hospital,  27  Beav.  16. 

(m)  Alt,- Gen,  v.  Puller,  Jac.  at  p. 
412;  Att,-Gen.  v.  Mayor  of  Newark,  1 
Hare,  895. 

(«)  President,  ^,  of  Magdalen  Coll., 
Oxford  V.  Att,-Gen,,  6  H.  L.  C.  at 
p.  205. 

(o)  Re  Parke's  Charity,  12  Sim.  at 
p.  332. 
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Charity  trustees  also  might,  in  some  cases,  where  alienation  was  Sales  by 
beneficial  to  the  charity,  even  in  the  absence  of  an  express  power  of  ^^g^, 
sale,  alienate  charity  property  (p). 

And  in  Att-Oen.  v.  Hungerford  {q)  Lord  Brougham  went  so  far 
as  to  put  a  case  in  which  he  conceived  that  alienation  was  so 
obviously  beneficial  that  the  trustees  could  not  do  their  duty  to 
the  charity  without  alienating ;  and  he  said  that  in  such  a  case  an 
information  might  well  lie  against  the  trustees  to  compel  them  to 
alienate. 

But  a  sale  of  charity  property  by  trustees  alone  was  safe  neither  Sale  by 
for  the  trustees  nor  for  the  purchaser.  And,  with  reference  to  u^q. 
the  observations  of  Lord  Brougham  above  mentioned,  Lord  St. 
Leonards  has  remarked  that  they  "  were  not  necessary  for  the 
decision  of  the  case  before  the  House,  and  it  would  be  unsafe  to 
act  upon  them ;  no  prudent  trustees  of  a  charity  would  venture  to 
sell,  and,  of  course,  no  prudent  purchaser  would  accept  a  convey- 
ance from  them.  The  power  of  the  Court  depends  upon  a  diflPerent 
principle"  (/•). 

Wherever  charity  property  is  alienated  by  the  trustees  on  their  Onus  on 
own  authority,  the  onus  of  proving  that  the  transaction  was  proper  2^  toMsao- 
is  upon  the  persons  dealing  with  the  trustees ;  and  if  they  fail  to  ^on  proper, 
discharge  that  onus,  the  transaction  will  be  set  aside  («). 

Trustees  have  been  held  entitled  to  remove  the  site  of  a  college  Removal  of 
in  a  case  where  its  establishment  in  a  particular  town  was  not  the  ^tws. 
primary  object  of  the  charity  {t). 

It  need  scarcely  be  said  that  a  conveyance,  by  charity  trustees,  Ck)nve5ranco 
which  would  have  the  effect  of  defeating  wholly  or  in  part  the  objectTS 
objects  of  the  charity,  would  be  a  breach  of  trust  (w).  charity. 

Where  the  origin  of  a  charity  does  not  appear,  and  a  sale  has  Power  to  seU 
taken  plcwje  at  a  very  distant  date,  and  has  since  been  acquiesced  P™«^^®^- 
in,  those  facts  may  afford  ground  to  presume  that  there  was 

{p)  AtL'Cfm,  V.  Warren^  2  Swanst.  (r)  Sugd.  Law  of  Property,  636.    See 

at  p.  302  ;  Att.'Gen,  v.  South  Sea  Co,,  4  Corporation  of  Newcastle  v.  Att,'Gen.,  12 

Beay.  463.    With  regard  to  the  restric-  Gl.  &  F.  410 ;  Att.-Gen,  y.  Brettingham, 

tionsplaced  on  the  powers  of  tmatees  by  3  Beav.  91 ;  Att,-Gen,  v.  Corporation  of 

the  Chant.  Trusts  Acts,  see  post,  ^.  263.  Newark^  1  Hare,  396  ;  JPresident,  ^c,  of 

The  trustees  are  entitled  to  insist  on  Magdalen  Coll.,   Oxford  y.  Att.'Gen.,  6 

executing  a  oonyeyance  when  that  is  H.  L.  0.  189. 

necessary  for  the  purpose  of  transferring  (s)  Att.-Gen.  y.  Brettingkam^  3  Beay. 

the  logal  estate,  and  the  fact  that  the  91.    See/^M^,  p.  289. 
land  was  purchased  by  a  local  authority  (<)  Ite  Manehester  New  College,  16  Beay. 

for  a  street,  and  that  when  the  street  610.     See  also  Re  Colston* s  Hospital,  27 

was  made  it  would  yest  in  them  under  Beay.  16. 

sect.  149  of  the  Public  Health  Act,  1876,  {u)  Att^-Gett,  y.  Kell,  2  Beay.  676; 

was  not  sufficient:  Re  Great  Hospital,  Alt, '  Gen.  Y.Bishifp  of  Manchester fli^Ii, 

Noncich,  Times,  12  Aug.,  1886.  3  Eq.  436. 

(q)  2  01.  &  F.  at  pp.  374,  376. 
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originally  power  to  sell.  Such  a  presumption,  where  circumstances 
warrant  it,  may  reasonably  be  made  in  favour  of  long  enjoy- 
ment (r). 

It  seems  doubtful  whether,  independently  of  statutory  autho- 
rity, a  charity  corporation  can  sell  land  (a-).  But  corporations, 
as  much  as  individuals,  are  within  the  Charitable  Trusts  Acts  (y). 

A  sale  by  a  hospital  to  a  mimicipal  corporation  intimately  con- 
nected with  it,  and  composed  to  a  great  extent  of  the  same  persons, 
was  held  to  be  improper,  and  was  set  aside  (s). 

By  the  Charitable  Trustees  Incorporation  Act,  1872  (a),  trustees 
of  charities  for  religious,  educational,  literary,  scientific,  or  public 
charitable  purposes,  obtaining  a  certificate  of  incorporation  under 
that  Act,  may  sue  and  be  sued  in  their  corporate  name,  and  may 
hold  and  acquire,  notwithstanding  the  Statutes  of  Mortmain,  and 
convey,  assign,  and  demise  any  present  or  future  property 
belonging  to  the  charity,  but  only  to  the  same  extent  as  they 
might  have  done  if  they  had  not  become  incorporated. 

Where  part  of  the  endowment  of  a  school  consisted  of  an 
advowson,  it  was  held  that  if  the  parish  were  within  a  reasonable 
distance  and  the  duties  light,  the  living  might  pro'perly  be  held  by 
the  master  or  usher.  But  that  not  being  the  case,  it  was  ordered 
to  be  sold  for  the  benefit  of  the  school  (J). 

It  seems,  however,  that  where  an  advowson  is  given  to  a  charity, 
the  Court  will  not  allow  the  trustees  to  present  without  making 
such  profit  out  of  the  presentation  as  the  law  permits  (c). 

Provision  is  made  by  19  &  20  Vict.  c.  50,  for  the  sale  of  axivow- 
sons  vested  in,  or  in  trustees  for,  inhabitants,  ratepayers,  freeholders, 
or  other  persons  forming  a  numerous  class  and  deriving  no  pecu- 
niary advantage  therefrom.  The  Act  does  not  extend  to  advow- 
sons  belonging  to  an  endowed  charity  within  the  Charitable  Trusts 
Acts  {(i).  The  sale  is  directed  by  the  inhabitants,  ratepayers,  or 
freeholders,  or  other  class  of  persons  (e),  and  is  carried  out  by  the 
existing  trustees  or  by  trustees  to  be  elected  under  the  Act  (/). 


(r)  Per  Lord  Cran worth  in  President , 
^e.,  of  Magdalen  ColL^  Oxford  v.  Att.» 
Gen.y  6H.  L.  C.  at  p.  206. 

{x)  Governors  of  St.  Thomas'  Hospital 
V.  Charing  Cross  Rg.  Co.^  1  J.  &  H. 
400.  The  common  law  role  with  regard 
to  corporations  seems  to  be  that,  when 
dalT  created,  they  have,  as  incident  to 
their  incorporation,  the  same  power  to 

Surchase  and  alien  real  estate  as  an  in- 
ividual.  See  Case  of  Sutton^ s  Hospital^ 
10  Co.  30  b ;  Riehe  v.  Ashbury  Railway 
Carriage  Co,,  L.  B.  9  Ex.  at  p.  292. 


(y)  Charit.  Trusts  Amend.  Mi,  1855, 
s.  48,  post. 

{z)  Att.'Oen.  T.  Corporation  of  Plymouth, 
9  Beav.  67. 

(a)  35  &  36  Vict.  c.  24,  s.  1,  post. 

[b)  Att.-Gen.  v.  Archbishop  of  York, 
17  Beav.  495. 

(e)  Att.-Gen.  v.  JFard,  7  L.  J.  O.  S* 
Ch.  114,  119. 
(rf)  Sect.  1. 
(e)  Sects.  2,  8. 
(/)  Sects.  4,  6,  7. 
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The  purchase-money  is  applied  in  providing  a  parsonage,  increas- 
ing the  value  of  the  living,  repairing  the  church,  erecting  schools, 
&c.,  or  (in  default  of  other  objects)  the  relief  of  the  poor  {g). 

In  the  case  of  charities  falling  within  the  Charitable  Trusts  Chant. 
Acts  (A),  the  trustees  or  administrators  are  forbidden  to  sell  the  Tms*® -A.ct8. 
charity  estates  except  under  the  authority  of  Parliament,   or  a  on  sales  by 
Court  or  judge  of  competent  jurisdiction,  or  according  to  a  scheme  t^istees. 
legally  established,  or  with  the  approval  of  the  Charity  Commis- 
sioners (t). 

The  Board  of  Charity  Commissioners  may,  upon  the  application  Power  of 
of  the  trustees  of  or  persons  administering  a  charity,  representing  ^^oneraX' 
that  a  sale  of  charity  land  would  be  advantageous  to  the  charity,  authorize 
and  if,  after  inquiry,  they  are  satisfied  that  such  is  the  case,  autho- 
rize such  sale  and  give  such  directions  in  relation  thereto,  and  for 
securing  the  due  investment  of  the  purchase-money,  as  they  think 
&t{k). 

This  power  is  not  affected  by  the  Allotments  Extension  Act,  Not  affected 
1882(0.      _  _   _  ^t^^*' 

The  Charity  Commissioners  not  infrequently  authorize  a  sale  for  Act,  1882. 
the  purpose  of  removing  the  site  of  a  charitable  institution  in  cases  ^fj^^o^a^  o* 
in  which  it  is  beneficial  to  the  charity.    And  it  has  been  expressly 
decided  that  the  removal  of  the  site  of  a  school  is  within  the 
powers  conferred  upon  them  by  the  Endowed  Schools  Acts  (m). 

The  Board  may  also  authorize  the  sale  of  any  rent-charge  Sale  or 
charged  upon  land  for  the  benefit  of  a  charity,  or  applicable  to  ^t-c^rge. 
charitable  purposes,  to  the  owners  of  the  land  charged  therewith,  and 
may  give  directions  for  the  investment  of  the  proceeds  of  sale,  or  for 
securing  the  application  thereof  to  such  charitable  purposes  as  they 
may  think  fit.  The  trustees  may  also,  with  the  consent  of  the  Board, 
purchase  any  rent-charge  to  which  the  charity  estate  is  liable  (n). 

{ff)  Sect.  9.    With  regard  to  the  sale  Thompson,  17  Ch.  D.  407 ;  FinnU  and 

of  bendioes,  advowsons,  and  rights  of  Young  to  Foi'bes  and  Fochin  (No.  1),  24 

patronage  belonging  to  Oxford,  0am-  Oh.  D.  587.    As  to  the  exemptions  from 

bridgCi  and  Dumam  Universities,  and  tiie  Acts,  see  Oharit.  Trusts  Act,  1853, 

anyof  their  colleges,  and  the  Oollep^es  s.  62,  and  notes  thereto,  post, 

of  Winchester  and  Eton,  see  3  &  4  Yict.  (i)  Oharit.  Trusts  Amend.  Act,  1855, 

o.  113,  88.  69,  70;  23  &  24  Vict.  c.  59,  8.  29,  and  note  thereto,  jtN>«^ 

fis.  7 — 10 ;  and  as  to  Shrewsbury  School,  (k)  Oharit.  Trusts  Act,   1853,  s.  24, 

31  &  32  Vict.  0.  118,  s.  22  ;  and  as  to  post.    As  to  the  practice  of  the  Oharitj 

Greenwich  Hospital,  28  &  29  Vict.  c.  89,  Oommissioners,  see  n.  (a)  to  that  section. 

8.  44.   And  as  to  the  sale  of  advowsons  {I)  Farish  of  Sutton  to  Church,  26  Oh. 

fmd  presentations  belonging  to  municipal  D .  1 73.    The  Allotments  Extension  Act, 

corporations,  see  the  Municipal  Oorpora-  1882,  will  be  found  in  Fart  III.  of  this 

tions  Act,    1882  (45  &  46  Vict.  c.  50),  Book,  post, 

8.  122.    As  to  the  exchange  of  advow-  (m)  End.    Schools  Act,    1869,   a.    9, 

sons  hj  ecclesiastical  corporations,  &c.,  post.    See  Re  Free  Grammar  School,  ^e, 

see  16  &  17  Vict.  c.  50 ;  23  &  24  Vict.  at  Hemstcorth,  12  App.  Oas.  444,  cited 

c.  124,  8.  42.  in  n.  (a)  to  that  section. 

(A)  This  restriction  does  not  apply  to  {n)  Oharit.  Trusts  Act,  1853,  s.  25, 

charitlefl  or  institutions  exempted  from  post, 
the  Acts:   Sof/al  Society  of  London  t. 
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Where  it  is  uncertain  out  of  what  specific  part  of  any  lands 
a  rent-charge  in  favour  of  charity,  not  exceeding  10/.,  is  payable, 
the  Board  may,  with  the  consent  of  the  persons  interested,  determine 
what  part  of  the  land  is  so  charged,  and  such  part  only  is  thence- 
forth subject  to  the  rent-charge,  and  the  residue  is  exonerated  (o). 

Sales  and  other  tran3actions  authorized  by  the  Board  are  as  valid 
as  if  they  had  been  directed  by  the  express  terms  of  the  trust  (;>), 
and  are  valid  and  effectual  notwithstanding  any  disabling  Acts  {q). 

Where  charity  trustees  have  power  to  determine  on  any  sale  or 
other  disposition  of  charity  property,  a  majority  of  the  trustees 
may  do  all  necessary  acts  and  execute  all  necessary  assurances;  and 
such  acts  and  assurances  have  the  same  effect  as  if  all  the  trustees 
and  the  official  trustee  of  charity  lands  had  concurred  therein  (/•). 

By  the  Literary  and  Scientific  Institutions  Act,  1854  («),  s.  6, 
corporations,  justices,  trustees,  and  others  are  empowered  to  convey 
lands  for  the  purposes  of  that  Act ;  but  no  property  held  upon  trust 
for  charitable  purposes  may  be  granted  without  the  consent  of  the 
Charity  Commissioners. 

The  section  is  as  follows : — 

"  Any  corporation,  ecclesiastical  or  lay,  whether  sole  or  aggregate, 
and  any  officers,  justices  of  the  peace,  trustees,  or  commissioners, 
holding  land  for  public,  ecclesiastical,  parochial,  charitable,  or  other 
purposes  or  objects,  may,  subject  to  the  provisions  hereinafter  men- 
tioned, grant,  convey,  or  enfranchise  for  the  purpose  of  this  Act 
such  quantity  of  land  as  aforesaid  (t),  in  any  manner  vested  in  such 
corporation,  officers,  justices,  trustees  or  commissioners;  provided 
that  no  ecclesiastical  corporation  sole,  being  below  the  dignity  of 
a  bishop,  shall  be  authorized  to  make  such  grant  without  the  con- 
sent in  writing  of  the  bishop  of  the  diocese  to  whose  jurisdiction 
the  said  ecclesiastical  corporation  shall  be  subject;  provided  also, 
that  no  parochial  property  shall  be  granted  for  such  purpose  "wdth- 
out  the  consent  of  a  majority  of  the  ratepay^ers  and  owners  of 
property  in  the  parish  to  which  the  same  belongs,  assembled  at 
a  meeting  to  be  convened  according  to  the  mode  pointed  out  in 
the  Act  passed  in  the  sixth  year  of  the  reign  of  his  late  Majesty, 
intituled  *  An  Act  to  facilitate  the  Conveyance  of  Workhouses  and 
other  Property  of  Parishes  and  of  Incorporations  or  Unions  of 


(o)  Charit.  Trusts  Act,  1865,  s.  33, 
po8t, 

{p)  Charit.  Trusts  Act,  1853,  s.  26, 
pott, 

(q)  Charit.  Trusts  Amend.  Act,  1856, 
B.  38,  post ;  and  see  Tarish  of  Sutton  to 
Church,  26  Ch.  D.  173,  cited  in  n.  {h) 
to  that  section.  With  regard  to  the 
disabling  Acts,  13  Eliz.  c.  10  ;  14  Eliz. 
cc.  11  and  14  ;  18  Eliz.  o.  11 ;   39  Eliz. 


o.  6 ;  and  21  Jac.  I.  c.  1,  eeepcst,  pp. 
262  et  seq. 

ir)  Charit. .Trusts  Act,  1869,  s.  \2,po8t, 
M  17  &  18  Vict.  c.  112,  intituled 
"An  Act  to  afford  greater  facilities 
for  the  establishment  of  institutions 
for  the  promotion  of  literature  and 
science  and  the  fine  arts,  and  to  pro- 
vide for  their  better  regulation." 
(t)  Not  more  than  one  acre :  Bee  sect.  1. 
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Parishes  in  England  and  Wales,'  and  without  the  consent  of  the 
Poor  Law  Board,  to  be  testified  by  their  seal  being  affixed  to  the 
deed  of  conveyance,  and  of  the  guardians  of  the  poor  of  the  union 
within  which  the  said  parish  may  be  comprised,  or  of  the  guardians 
of  the  poor  of  the  said  parish  where  the  administration  of  the  relief 
of  the  poor  therein  shall  be  subject  to  a  board  of  guardians,  testified 
by  the  guardians  of  such  imion  or  parish  being  the  parties  to 
convey  the  same ;  and  that  no  property  held  upon  trust  for  charit- 
able purposes  shall  be  granted  without  the  consent  of  the  Charity 
Commissioners." 

Under  the  Copyhold  Act,  1858  («),  s.  15,  the  enfranchisement  Enfranchise- 
money,  &c.,  of  copyholds  of  any  manor  held  upon  a  charitable  ^^opyhoSs 
trust  may,  at  the  option  of  the  lord,  be  paid  to  the  official  trustees  o^  manor  held 

J*    1      •ill     P      J  on  charitable 

01  charitable  funds.  troBt. 

The  section  is  as  foUows : —  21  &  22  Vict. 

"  In  the  case  of  a  corporation  or  other  lord  of  any  manor  holden  ^'  ^*'  ^'  ^^' 
upon  any  charitable  trust  within  the  provisions  of  the  Charitable 
Trusts  Act,  1853,  or  Charitable  Trusts  Amendment  Act,  1855,  not 
authorized  to  make  an  absolute  sale  otherwise  than  under  the  pro- 
visions of  the  said  last-mentioned  Act,  or  of  the  Copyhold  Acts,  the 
consideration  money  to  be  paid  for  the  redemption  or  sale  of  any 
rent-charge,  or  as  compensation  for  any  enfranchisement,  may,  at 
the  option  of  the  lord,  be  paid  into  the  hands  of  the  Official  Trustees 
of  Charitable  Funds  acting  under  the  said  Charitable  Trusts  Acts,  in 
trust  for  the  charity  to  which  the  manor  shall  belong ;  and  the 
principal  moneys  shall  be  applied  by  the  trustees,  under  the  order 
of  the  Charity  Commissioners  for  England  and  Wales,  for  the  pur- 
poses to  which  the  said  money,  if  paid  into  the  Bank  of  England 
in  the  name  of  the  Accountant-General  of  the  Court  of  Chancery, 
would  be  applicable  under  the  Copyhold  Acts,  and  in  the  mean^ 
time  shall  be  invested,  and  the  dividends  of  such  investments  shall 
be  applied,  according  to  the  provisions  of  the  said  Acts  relating  to 
charitable  funds  paid  to  such  Official  Trustees." 

Under  the  Lands  Clauses  Consolidation  Act,  1845  («r),  lands  Sales  under 
may  be  purchased  from  charity  trustees  either  by  agreement  or  l-a^ds  Clauses 
compulsorily. 

With  regard  to  the  purchase  of  lands  by  agreement,  trustees  or  Charity- 
feoffees  in  trust  for  charitable  purposes  are  empowered  by  the  Act  ^*®^  "^^ 
to  sell,  convey,  or  release  lands,  and  to  enter  into  agreements  for 
that  purpose  {x). 

The  purchase-money  or  compensation  must,  except  where  it  is  Determina- 
determined  by  the  verdict  of  a  jury,  or  by  arbitration,  or  by  a  ^^^^jjase- 

(u)  21  &  22  Vict.  c.  94.  {x)  Sect.  7.    See  this  section  set  out 

(tr)  8  &  9  Vict.  c.  18.  in  App.  I.,  post. 
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surveyor  appointed  by  two  justices  under  the  Act,  be  determined 
by  the  valuation  of  two  able  practical  surveyors,  one  nominated  by 
each  party,  or  if  they  cannot  agree,  then  by  a  surveyor  nominated 
by  the  justices  on  the  application  of  either  party  (y). 

The  sanction  of  the  Charity  Commissioners  is  not  required  to  a 
sale  under  this  Act  (a). 

Where  charity  trustees  or  a  charitable  corporation  have  no  power 
to  sell  except  imder  the  Lands  Clauses  Act,  the  provisions  of 
sect.  9  {a)  must  be  strictly  complied  with ;  otherwise  the  contract 
for  sale  cannot  be  enforced  {b). 

By  the  Elementary  Education  Act,  1870  (c),  the  managers  of 
any  elementary  school  in  the  district  of  a  School  Board  may  make 
arrangements  for  transferring  the  school  to  the  School  Board. 

The  arrangement  must  receive  the  consent  of  the  Education 
Department  of  the  Privy  Council,  and  of  a  majority  of  the  annual 
subscribers  (if  any),  and  where  there  is  an  instrument  declaring  the 
trusts  of  the  school,  and  such  instrument  contains  a  provision  for 
the  alienation  of  the  school  by  any  persons  or  in  any  manner,  or 
subject  to  any  consent,  the  arrangement  must  be  by  the  persons 
in  the  manner  and  with  the  consent  so  provided;  and  where  it 
appears  to  the  Education  Department  that  there  is  any  trustee 
of  the  school  who  is  not  a  manager,  they  must  cause  the  managers 
to  serve  notice  upon  him,  and  must  consider  and  have  due  regard 
to  any  objections  and  representations  which  he  may  make ;  they 
must  also  consider  and  have  due  regard  to  objections  and  repre- 
sentations made  by  any  person  who  has  contributed  to  the  esta- 
blishment of  the  school. 

"Whore  a  school  was  established  by  and  united  with  the  National 
Society,  on  the  express  condition  that  children  were  to  be  instructed 
according  to  the  established  religion,  which  would  not  be  observed 
if  the  school  were  transferred  to  the  School  Board  (d),  but  the  in- 
strument declaring  the  trusts  contained  no  provision  with  regard  to 
alienation,  it  was  held  that  the  consent  of  the  National  Society  was 
not  necessary  to  a  transfer  of  the  school  to  the  School  Board,  and 
that  any  objections  which  the  Society  might  have  must  be  raised 
before  the  Education  Department  (e). 

In  School  Board  for  London  v.  Faulcone)*  (/)  a  certain  annual 


(y)  Sect.  9.  As  to  how  the  purchase- 
money  or  comx)en8ation  is  to  be  dealt 
with,  see  post,  pp.  279  et  seq. 

iz)  St,  Thomas*  Hospital  v.  Charing 
Cross  Ry,  Co,,  IJ.  &  H.  400,  406. 

ia\  See  App.  I.,  post, 

\h)  Wycombe  Ry,  Co,  v.  Donnington 
Hospital,  L.  B.  1  Ch.  268 ;  and  see 
Bridgend  Gas  and  Water  Co,  r,  Dunraven, 
31  Ch.  D.  219. 


(e)  33  &  34  Vict.  c.  76,  s.  23. 

[d)  Under  sect.  14  of  the  Elem.  Edao. 
Act,  1870,  no  religious  doctrines  peculiar 
to  any  particular  denomination  arc  to  be 
taught  in  a  Board  School. 

(e)  National  Society  v.  School  Board  for 
London,  L.  B.  18  £q.  608. 

(/)  8  Ch.  D.571.  SeealaoBe  Shakes- 
peare  Walk  School,  12  Ch.  D.  178. 
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sum  out  of  the  funds  of  a  charity  had,  by  the  scheme  regulating  dealt  with  oa 
the  charity,  been  directed  to  be  paid  by  the  charity  trustees  to  the  *^'^'^®''- 
treasurer  of  a  school  association  in  aid  of  the  expenses  of  a  certain 
school,  "  or  any  other  school  that  may  be  established  in  its  stead," 
and  if  the  school  should  "  become  materially  altered  in  discipline, 
number  of  children,  or  othet  circumstances,''  then  to  other  educa- 
tional purposes.  The  school  and  its  endowment  having  been  trans- 
ferred to  the  School  Board,  it  was  held  that  the  charity  trustees 
were  bound  to  pay  the  sum  in  question  to  the  School  Board. 

But  where  the  terms  of  the  trust  would  not  be  satisfied  by  pay- 
ment to  the  School  Board,  the  endowment  of  the  school  should 
be  applied,  not  to  the  general  purposes  of  the  school,  but  to  the 
advancement  of  education  within  it  {g). 

Leases. 

The  Court  has  power  to  authorize  leases  of  charity  property.  Authorized 
And,  in  eases  where  it  refuses  to  direct  a  sale,  it  may  order  the    ^  ^'^• 
property  to  be  let  (A). 

As  the  Court  wiU,  where  beneficial,  order  a  sale  of  charity  pro-  Longleasei. 
perty  {i)  \  so,  also,  where  beneficial,  it  will  authorize  a  lease  for  a 
long  term  of  years. 

Thus,  in  Re  Cross^  Chanty  (A),  the  Court,  upon  an  application 
under  the  old  Settled  Estates  Act  (/),  authorized  the  trustees  of 
a  charity  to  grant  building  leases  for  600  years,  such  being  the 
custom  of  the  neighbourhood,  and  it  appearing  to  be  for  the  benefit 
of  the  charity. 

Although  the  Court  will  have  due  regard  to  the  outlay  of  capital  Court  will 
and  improvements  by  an  old  tenant,  nevertheless  it  will  not  refuse  ^  HJiUa^^ 
a  higher  rent  from  another.  old  tenant, 

Where  an  old  tenant  from  year  to  year  of  charity  lands  had  by  refuse\igher 
an  outlay  of  capital  greatly  enhanced  their  value,  and  he  and  rent  from 
another  person  were  both  willing  to  take  a  lease  at  a  rent  exceeding 
the  value ;  but  the  rent  oflPered  by  the  old  tenant  was  the  lowest ; 
it  was  held  that  the  best  offer  ought  to  be  accepted,  if  the  excess  of 
the  rent  offered  by  the  proposed  new  tenant  exceeded  the  amount 
of  compensation  to  which  the  old  tenant  was  equitably  entitled  on 
being  turned  out,  and  a  reference  was,  under  the  circumstances, 
directed  to  ascertain  what  oompensation  ought  to  be  paid  to  the 
outgoing  tenant  for  his  outlay  of  capital  {m). 

{g)  Re  Poplar  and  Blaekwdll  Free  School,  3  J.  &  Lat.  at  p.  174. 
8  Ch.  D.  at  p.  646.    See  anU,  p.  173.    Aa  (i)  Ante,  p.  260. 

to  the  taking  of  charity  lands  by  a  Burial  ik)  27  Beav.  692. 

Board,  see  16  &  16  Viot.  c.  86,  s.  29.  (/)  19  &  20  Vict.  c.  120. 

(A)  SeSuir  Island  Female  Charity  School,  {m)  Att.-Gen.  y.  Oaint,  11  Beay.  63. 

T.  S 
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Upon  the  same  principle,  where  an  order  had  been  made  in  a 
suit,  that  the  master  of  a  charity  should  be  at  liberty  to  let  a  farm 
to  the  old  tenant  for  twenty-one  years,  at  a  rent  of  800/.  a  year ; 
after  the  lease  had  been  approved  of,  but  before  it  had  been  exe- 
cuted, an  offer  was  made  of  an  increased  rent  of  220/. ;  but  the 
tenant  in  the  meanwhile  had  laid  out  a  large  sum  in  artificial 
manures  for  the  farm ;  it  was  held  that  the  offer  of  so  great  an 
increase  of  rent  could  not  be  refused,  but  that  the  old  tenant  was 
entitled  to  an  allowance  for  his  outlay  (w). 

Where  it  had  been  the  custom  of  an  ancient  charity  that  lessees 
should  have  renewals  of  leases  on  easy  terms,  and  under  a  scheme 
settled  by  the  Court  the  estates  had  been  let  on  leases  for  lives 
upon  payment  of  a  fine  on  the  dropping  of  each  life,  the  Court,  in 
settling  a  new  scheme,  refused  to  permit  such  renewal  of  leases,  or 
to  allow  leases  to  be  granted  except  at  rack  rent.  But  it  was 
directed  that  in  granting  new  leases  regard  should  be  had  to  the 
claims  of  lessees  who  had  expended  money  on  the  faith  of  renewals  (o) . 

In  settling  a  scheme  for  letting  charity  lands,  a  clause  against 
assigning  to  "  an  indigent  or  improper  person  "  was  omitted  as 
likely  to  lead  to  litigation  (p). 

Where  it  weis  necessary  to  grant  a  large  number  of  building 
leases  of  charity  lands  in  nearly  the  same  form  under  the  provisions 
of  an  Act  of  Parliament,  and  one  lease  had  been  settled  in 
chambers,  the  Court  allowed  the  charity  to  grant  other  building 
leases  from  time  to  time  in  the  same  form  without  a  reference  to 
chambers,  the  model  lease  being  appended  to  the  order  (q). 

In  a  recent  case  a  scheme  was,  on  the  application  of  the  Attorney- 
General,  altered  by  striking  out  a  clause  as  to  the  granting  of  build- 
ing leases,  so  as  to  leave  the  granting  of  such  leases  to  be  governed 
by  sect.  21  of  the  Charitable  Trusts  Act,  1863  (r). 

The  directions  of  the  founder  with  regard  to  the  granting  of 
leases  must  be  observed. 

In  Att,'Oen,  v.  Mayor  of  Rochester  («),  it  appeared  that  a  refer- 
ence had  been  granted  by  Leach,  V.-C,  to  inquire  whether  it 
would  be  beneficial  to  the  charity  that  the  estates  should  be  let  for 
terms  of  ninety-nine  years  instead  of  twenty-one,  as  required  by 


(n)  Att.'Gen.  v.  Pretyman^  19  Beay. 
638.  See  also  Alt.-Gefi,  v,  St.  John's 
Hospital,  Bath,  L.  K.  1  Ch.  92. 

(o)  Att.-Gm.  V.  St.  John's  Hospital, 
Bath,  L.  R.  1  Ch.  92.  See  also,  as  to 
the  disfavour  with  which  renewable 
leases  are  regarded  by  the  Court,  Re 
Henry  Smith's  Charity,  20  Ch.  D.  616 ; 
andcf.  Att.'Gen,  v.  Wygyeston  Hospital^ 


12  Beay.  113. 

{p)  Att.'Gen.  y.  Donning  ton  Hospital, 
16  Jur.  599. 

(q)  Atl.-Gen.  y.  Christ  Church,  Oxford, 
3  Qiff.  514. 

(r)  Be  Henry  Smith's  Charity,  20  Ch. 
D.  616. 

(»)  2  Sim.  34.  See  also  Att.^Gen.  v. 
Griffith,  13  Ves.  565. 
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the  "will  of  the  founder.  Upon  a  petition  to  confirm  the  report  of  the 
Master,  who  had  found  in  the  affirmative,  Hart,  V.-C,  said,  that  as 
the  order  for  the  reference  had  been  made  by  the  judge  who  pre- 
ceded him,  he  should  confirm  the  report ;  but  that  he  would  not 
take  such  a  lease  under  the  order  of  any  Court  of  equity.  There 
must  be  an  Act  of  Parliament  to  render  legal  such  a  deviation  from 
the  founder's  intention. 

Nor  can  the  terms  prescribed  by  the  trust  be  exceeded  by  means  Covenant  for 
of  a  covenant  for  renewal  (0.  ^  ^Zfpre^ 

The  founder's  intention,  though  generally  followed,  is  not  binding  ecribod  term, 
where  he  directs  the  rents  of  the  charity  estates  not  to  be  raised.  I^irection  that 

•^  rents  not  to  be 

Such  a  direction  is  simply  inoperative,  and  the  most  must  be  made  raised  not 
of  the  property  (m).  ^^^°«^- 

And  a  direction  that  leases  shall  be  granted  at  low  rents  may,  as 
we  have  seen,  be  void  for  remoteness  (w). 

It  has  been  held  improper  for  a  coUege  to  make  orders  recom-  Reoommenda- 
mending  their  successors  to  renew  at  less  than  a  rack  rent  (f/).  ^^  ^  renew" 

Where  a  corporation  had  under  a  private  Act  power  to  sell  and  »*  lo^  re°<^- 
exchange,  a  power  to  lease  with  an  option  to  purchase  was  held  to  ]^^excha^^ 
be  implied  (2).  authorizes 

A  power  of  leasing  in  the  most  general  terms  does  not  absolve  opSoiTto 
the  trustees  from  the  duty  of  exercising  a  discretion  as  to  the  dura-  purchase. 
tion  and  terms  of  the  lease.  Trustees  must 

exercise 

Thus  where  a  power  was  given  to  trustees  of  charity  lands  in  a  discretion, 
town  to  demise   for  such  yearly  rents  as  to  them  should  "  seem 
meet  and  expedient,"  it  was  held  not  to  justify  a  lease  for  five 
hundred  years  at  a  fixed  rent  of  £6  {a). 

And  the  Court  may  control  the  trustees  in  the  exercise  of  their  Control  of 
power  (6).  ^"^ 

It  is  a  breach  of  trust  to  grant  a  lease  of  charity  estates  at  an  Undervalue, 
improperly  low  rent  (c).    But  in  order  that  a  lease  may  be  set 

(0  Zt^diati   V.  Foaeh,   2  Vem.   410;  (a)  AtL-Gen.  v.  Batey,  19  Beav.  521. 

Watton  Y.  Matter  of  ITemsworth  ffospitalf  As  to  the  restrictions  imposed  by  the 

14  Yes.  324,  333.  Chant.  Trusts  Acts  on  the  granting  of 

(m)   Wation  y.   Master  of  Semsworth  leases  by  trustees,  see  J70<^  pp.  264,  265. 

Eospitalj  2  Vem.  696  ;  Lydiatt  v.  Foach^  (h)  Ex  parte  Berkhampstead  Free  School^ 

tupra;    Att.-Gen,    v.    Master,    ic,   of  2  V.  &  B.  at  p.  138. 

Catherine   Mall,    Cdmbridye,   Jac.    381 ;  {e)  Croucher  v.   Citiztna  of  Worcester, 

Att,'Oen,    V.   Archbishop  of   York,    17  jyxikefZZ',  SotoeY,  Almsmen  of  Taiistock, 

Beav.  495.  Buke,  42  ;  Poor  of  Yervel  v.  Sutton,  Duke, 

(ar)  Att,'Oen,  v.   Greenhill,  33  Beav.  43;  Wright y. Newport-Pond School,T>iiikf^, 

193 ;  Hope  v.  Corporation  of  Gloucester,  46 ;    Inhabitants  of   Eltham    Parish  v. 

7  De  G.  M.  &  G.  647.     See  ante,  p.  67.  Warreyn,  Duke,  67  ;  Att.-Gen.  v.  Lord 

(y)  Taylor  v.  Dulwieh  College,   I  P.  Gotoer,  9  Mod.  224,  229 ;  East  v.  Eyal, 

Wms.  666.  2  P.  Wms.  284 ;  Att.-Gen,  v.  Lixie,  13 

(z)  He  Female  Orphan  Asylum,  Iby^.'BL.  Ves.    619;   Att.-Gen.  v.    Maywood,   18 

1066.  Ves.  315  ;  Att.-Gen,  v.  Morgan,  2  Russ. 

306. 
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aside  on  the  mere  ground  of  undervalue,  the  undervalue  must  be 
satisfactorily  proved,  and  considerable  in  amount  (rf). 

In  the  absence  of  any  direction  as  to  the  duration  of  leases,  it 
is  in  general  laid  down  that  where  the  trustees  of  a  charity  grant  a 
lease  for  a  longer  duration  than  is  ordinarily  consistent  with  proper 
management,  the  onus  is  upon  the  persons  taking  under  it  to  show 
that  it  was,  under  the  circumstances,  a  reasonable  transaction  (e). 

The  same  principles  which  apply  to  an  absolute  alienation  of 
charity  lands  apply  also  to  a  long  lease.  Where,  therefore,  an 
absolute  alienation  by  trustees  would  be  a  breach  of  trust  (/),  it 
is  equally  so  to  produce  the  same  result  by  means  of  a  long 
lease  (^),  or  a  lease  for  an  ordinary  term  with  a  covenant  for 
perpetual  renewal  (A). 

In  A  it  -  Qen.  v.  Pilgrim  (t) ,  a  lease  of  charity  lands  for  nine  hundred 
and  ninety-nine  years  was  set  aside  after  a  hundred  and  fifty 
years  ;  and  Lord  Cottenham  (A:),  in  afltoning  the  decision,  observed 
that  it  was  an  established  rule  of  the  Court  that  leases  of  that  sort, 
amounting  to  an  alienation,  were,  prima  facie  at  least,  not  to  be 
supported. 

Where  it  appeared  that  a  lease  for  nine  hundred  and  ninety- 
nine  years,  at  a  fixed  rent,  was  free  from  fraud,  and  for  the  benefit 
of  the  charity,  it  was  upheld  (/)• 

A  lease  with  a  covenant  for  perpetual  renewal  cannot  ordinarily 
be  sustained,  at  any  rate  for  a  consideration  not  shown  to  be  an 
equivalent  for  the  inheritance  {m). 

It  may,  however,  be  supported  if  made  for  proper  value  (n). 

Trustees  of  a  charity  estate  in  Ireland,  in  1710,  granted  a  lease 
for  lives,  renewable  for  ever,  at  a  rent  of  £100  a  year,  for  £300 
fine,  and  a  fine  of  £25  for  renewal  on  the  dropping  of  every  life. 
An  information  to  set  aside  the  lease  was  dismissed,  and  that  deci- 
sion was  affirmed  by  the  House  of  Lords.  In  giving  judgment 
Lord  Brougham,  after  stating  that  it  appeared  to  him  that  the  lease 

(<n  Ait.'Gen,  t.  Croaa^  3  Mer.  at  p.  641 ; 
Re  Lawford  Charityy  2  Mer.  at  p.  457. 
Qeepoatyip.  290. 

(e)  ^eeAtt.'Oen.  v.  Green,  6  Ves.  452 ; 
Ait.'Gen.  v.  Ou:en,  10  Ves.  556;  Att.^ 
Gen.  V.  Griffith,  13  Ves.  665;  AtL-Gen. 
V.  Backhouse,  17  Ves.  283  ;  Att.-Gen,  v. 
Ward,  7  L.  J.  Oh.  114 ;  the  remarks  of 
Plnmer,  M.  K.,  in  Att.-Gen.  v.  Warren, 

2  Swanst.  291 ;  Att.-Gen.  v.  Breitingham, 

3  Beav.  91 ;  Att.-Gen.  v.  Hall,  16  Beav. 
388. 

(/)  See  ante,  p.  251. 

(^)  Att.-Gen.  t.  Green,  supra;  Att." 
Gen.  V.  FUgrim,  12  Beav.  57. 

(A)  Lydiatt  v.  Foaeh,  2  Vem.  410; 
Att.-Gen.  y.  Brooke,  18  Ves.  at  p.  826 ; 
Att.-Gen.  v.  Eungerford,  2  CI.  &  JF,  357. 


t 


(•)  12  Beav.  67. 

[k)  2  H.  &  Tw.  186,  188. 

[Vj  Att.-Gen.  v.  South  Sea  Co.,  4  Beav. 
453.  See  however  the  remarks  of  Lord 
Cottenham  npon  this  case  in  Att.-Gen. 
V.  Filgrim,  2  H.  &  Tw.  at  p.  188. 

(m)  Ait.'Gen.  v.  Brooke,  18  Ves.  326 ; 
and  see  Watson  v.  Master  of  Hemsworth 
Hospital,  14  Ves.  324  ;  Clayton  v.  Att.- 
Gen.,  1  0.  P.  Coop.  97, 134.  A  covenant 
for  perpetaal  renewal  has  been  enforced 
agamst  a  corporation,  where  there  was 
not  sufficient  evidence  to  show  that  the 
property  was  charitable:  Goma  v.  Aldei*- 
men  of  Grantham,  3  Ross.  261. 

In)  See  Att.-Gen.  y.  Hungerford,  2  CI. 
&  P.  357. 
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was  for  adjequate  value,  and  that  there  was  no  positive  law  or 
rule  of  the  Court  forbidding  the  grant  of  a  long  term,  or  even 
an  alienation,  if  the  alienation  was  for  the  benefit  of  the  trust, 
said,  with  regard  to  its  being  a  provident  bargain,  "  At  that  time 
in  Ireland  the  course  was  to  let  leases  upon  lives  with  covenants 
for  perpetual  renewal ....  on  a  fine  received  at  the  time  of  each 
of  the  renewals,  with  a  certain  rent  besides  ....  the  trustees  of 
the  charity  were  bound  to  do  what  a  prudent  and  provident  land- 
lord, with  his  own  estate,  would  do  .  .  .  My  Lords,  no  trustee  is 
bound  to  be  a  prophet :  he  is  bound  to  act  with  providence  and 
foresight  to  a  reasonable  extent,  but  he  is  not  bound  to  an  absolute 
foreknowledge,  which  no  man  can  have  of  events  that  afterwards 

do  occur The  complaint  of  abuse  must  not  be  simply  that  he 

has  not  selected  that  mode  by  which  the  lease,  if  granted  now, 
would  be  rendered  most  profitable."  And,  his  Lordship  added, 
with  respect  to  time,  that  although  it  was  no  bar  in  the  case  of  a 
charity,  it  was  at  all  events  in  such  a  case  a  circumstance  which 
produced  a  very  powerful  obstacle  not  easily  got  over,  in  the  way 
of  any  court  of  judicature  that  might  set  aside  what  had  stood  so 
long,  and  might  have  been  made  the  subject  of  so  many  arrange- 
ments (o). 

The  grant  of  a  reversionary  term  was  always,  it  seems,  objec-  Reversionary 
tionable  (i?).  *^- 

A  husbandry  or  farm  lease  for  a  longer  term  than  twenty-one  HoBbandiy 
years,  as,  for  instance,  for  ninety-nine  years,  would  primd  facie  be  ^J^^^^^ 
set  aside  {q).    And  a  building  lease  for  a  longer  term  than  ninety- 
nine  years  cannot  stand,  unless  there  be  some  special  ground  on 
which  it  can  be  supported  (r). 

There  is,  however,  no  principle  that  a  lease  for  lives  is  neces-  Lease  for 
sarily  a  breach  of  trust  («).  ^^^' 

The  Court  will  not,  however,  allow  a  scheme  to  contain  a  power 
of  leasing  for  lives  {f) ;  and  the  Charitable  Trusts  Acts,  as  we  shall 

(o)  Att.-Gen.  v.  Eungerford.tupray  at  (jo)  AtL-Gen.  v.  Kerr,  2  Boav.  420. 

pp.  376,  377.    ^eeS.C,  SBli.  N.  S.  437;  \q)  Alt,- Gen,  v.  Owen,  30  Ve«.  655; 

and  see  ^/<.-t?fit.  v.  ^mtM,  2  Yem.  746,  AU.-Gen,   v.   Backhouse,    17  Ves.   283, 

Inhere  a  person  who  had  at  great  expense  291 ;  AU.'Gen,  y.  Lord  Hotham,  T.  k  R. 

reoovered  an  estate  for  thecharity,  which  at  p.  216  ;  Att.-Gen,  v.  Fargetcr,  6  Beav. 

had  got  into  the  hands  of  patentees  as  160 ;  Att,-Gen.  y.  Sally  16  Beav.  388. 
concealed  lands,  was  in  consideration  (r)  Per  Lord  Langdale,   M.  R.,  in 

thereof  allowed  by  Lord  Coventry  to  Att,-Gen.v,Foordf  supra;  and  eeo  Att,- 

have    a   lease   for   ninety-nine    years,  Gen,  y.  Owen,  10  Ves.  at  p.  660;  Alt.- 

determinable  on  three  lives  at  one-third  Gen,  y.  Backhouse,  17  Yes.  at  p.  291. 
part  of  the  improved  value,   and  re-  («)  Alt, 'Gen.  y.  Cross,    3  Mer.  624  ; 

newable  for  ever.     See   however   the  Att,»Gen,  v.  Crook,  1  Keen,  121,  127; 

remarks    on    that   case   in    Watson   v.  and  see  ^/^.-(r<!»t.  v.  iVt^^,  3  Atk.  110. 
Master  of  ffemsicorth  Hospital^  14  Yes.  (0  Att.-Geti.   v.  St,  John's  Hospital, 

at  pp.  383,  334;   and  in  Att,'Gen.  v.  JBath,  L.  R.  1  Ch.  92. 
Warren,  2  Swanst.  at  p.  303. 
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13  Eliz.  c.  10. 


SCO  {u)y  place  restrictions  on  the  granting  of  such  leases  by 
trustees. 

A  general  power  of  leasing  given  to  charity  trustees  has  been 
held  to  authorize  them  either  to  take  fines  or  reserve  rents  as  may 
be  most  beneficial  (x). 

Where  ordinances  of  a  hospital,  purporting  to  have  been  made 
under  letters  patent,  and  confirmed  by  a  private  Act  of  Parliament, 
gave  the  master  the  whole  management  of  the  charity  property, 
and  authorized  him  to  let  on  fines  and  appropriate  the  fines  to  his 
own  use,  they  were  set  aside  on  the  groimd  (1)  that  they  were  not 
authorized  by  the  letters  patent  and  statutes,  and  (2)  that,  even  if 
they  were,  they  had  in  course  of  time  become  prejudicial,  and  the 
Court  would  therefore  direct  a  new  mode  of  management  to  be 
adopted  (y). 

The  Court  struck  a  clause  authorizing  leases  on  fines  out  of  a 
scheme,  leaving  the  granting  of  leases  to  be  governed  by  the 
Charitable  Trusts  Acts  (s). 

The  letting  of  hospital  estates  by  tender  was  not  disapproved 
of(«). 

The  trustees  or  governors  of  a  charity  cannot  grant  a  lease  to  or 
in  trust  for  one  of  themselves  (b) ;  and  a  trustee  tenant  wiU  be 
charged  with  an  occupation  rack  rent  (c). 

If  the  tenant  is  a  relation  of  the  trustee,  that  is  a  circumstance  to 
excite  suspicion,  and  if  combined  with  some  other  circumstance  (as 
too  low  rent)  may  induce  the  Court  to  set  the  lease  aside  (d). 

Nor  can  trustees  insert  in  a  lease  any  stipulation  or  covenant  for 
their  own  private  advantage  {e). 

Nor  of  course  can  they  grant  a  lease  in  direct  violation  of  their 
trusts  (/). 

In  order  to  prevent  "long  and  unreasonable  leases,"  it  was 
enacted  by  13  Eliz.  c.  10,  "  that  all  leases,  gifts,  grants,  feoffments, 
conveyances,  or  estates,  to  be  made,  had,  done,  or  suffered  by  any 
master  and  fellows  of  any  college,  dean  and  chapter  of  any  cathedral 
or  coUegiate  church,  master  or  guardian  of  any  hospital  (^),  parson, 

Att.'Gen.  v.  Earl  of  Clarendon,  supra,  at 
p.  500.  See  also  Foordr.  Baker,  27  Beav. 
193;  Att.'Gen.  v.  Corporation  of  Cashel, 
3  Dr.  &  W.  294,  where  the  lease  was  by 
a  municipal  corporation  to  one  of  their 
own  body. 

(rf)  :Re  Zawford  Charity,  2  Mer.  at  p. 
467.     See  Att.-Oen.  v.  Dixie,  supra, 

(e)  Att.'Gen,  v.  Mayor  of  Stamford,  2 
Swanst.  692 ;  and  cf.  Att.-Gen.  y.  Cor- 
poration  of  J^ly mouth,  9  Beav.  67. 

(/)   Wardy.  HipweU,  3  Giff.  647. 

(a)  Bt  14  Eliz.  o.  14,  it  is  enacted 
and  declared  that  the  words  master  or 


ii 


Tost,  p.  266. 
)  Ait. 'Gen,  v.  Mayor,  ^-c.  of  Stamford, 
2  SwRDKt.  at  p.  692. 

(if)  Att.'Gen,  v.  Wyygeston  Hospital, 
12  Beav.  113.  See  Att.-Gen.  v.  Fayne, 
27  Beav.  168. 

(z)  Be  Henry  Smith's  Charity,  20  Ch.  D. 
616. 

(a)  Be  Lady  Peyton's  Hospital,  14  L.  J. 
Ch.  129. 

(b)  Att.'Gen.  v.  Dixie,  13  Ves.  619; 
Att.'Gen.  v.  Earl  of  Clarendon,  17  Ves. 
491. 

(r)  Att.'Gen,  v.  Dixie,  supra,  at  p.  634; 
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vicar,  or  any  other  having  any  spiritual  or  ecclesiastical  living, 
or  (sic)  any  houses,  lands,  ty  thes,  tenements,  or  other  hereditaments, 
being  any  parcel  of  the  possessions  of  any  such  college,  cathedral 
church,  chapter,  hospital,  parsonage,  vicarage,  or  other  spiritual 
promotion,  or  any  ways  appertaining  or  belonging  to  the  same,  or 
of  any  of  them,  to  any  person  or  persons,  bodies  politic  or  cor- 
X>orate  (other  than  for  the  term  of  one  and  twenty  years,  or  three 
lives  from  the  time  as  any  such  lease  or  grant  shall  be  made  or 
granted,  whereupon  the  accustomed  yearly  rent  or  more  shall  be 
reserved  and  payable  yearly  during  the  said  term),  shall  be  utterly 
void  and  of  none  effect,  to  all  intents,  constructions,  and  purposes ; 
any  law,  custom,  or  usage  to  the  contrary  any  ways  notwithstand- 
mg"(A). 

By  14  Eliz.  c.  11,  houses  in  any  city,  borough,  town  corporate,  u  Eliz.  c.  ii. 
or  market  town,  or  the  suburbs  of  any  of  them,  affected  by  13  Eliiz. 
c.  10,  may  be  let  (t ),  provided  the  house  be  not  the  capital  or  dwel- 
ling-house of  the  lessors,  nor  have  ground  to  the  same  belonging 
above  the  quantity  of  ten  acres  (y),  and  provided  that  thereof  no 
lease  be  made  in  reversion,  nor  without  reserving  the  accustomed 
yearly  rent  at  the  least,  nor  for  a  longer  term  than  forty  years, 
nor  without  charging  the  lessee  with  the  reparations.  Absolute 
alienation  of  such  houses  by  way  of  exchange  for  lands  of  as  good 
value  is  also  aUowed  (k). 

By  18  Eliz.  c.  11,  it  is  enacted  that  all  leases  within  13  Eliz.  18  Eliz.  c.  ii. 
0.  10,  of  any  hereditaments,  "  whereof  any  former  lease  for  years 
is  in  being,  not  to  be  expired,  surrendered,  or  ended  within  three 
years  (/)  next  after  the  making  of  any  such  new  lease,  shall  be 
void,  frustrate  and  of  none  effect ;  any  law,  usage  or  custom  to  the 
contrary  notwithstanding  "  {m). 

By  39  Eliz.  c.  6,  being  "  An  Act  for  erecting  of  hospitals,  or  39  Eliz.  c.  5. 
abiding  and  working  houses  for  the  poor  "  (revived  and  made  per- 
petual by  21  James  I.  c.  1),  it  was  enacted,  that "  all  leases,  grants, 
conveyances,  or  estates  to  be  made  by  any  corporation  so  to  be 
founded  as  aforesaid,  exceeding  the  number  of  one-and-twenty 
years,  and  that  in  possession,  and  whereupon  the  accustomable 

guardian  of  any  hospital* 'were  intended  (k)  Sect.  7.    By  18  Eliz.  c.  6,  it  is 

and  meant  of  aU  hospitals,  maisondieus,  provided  with  regard  to  leases  by  colleges 

beadhooses,  and  other  houses  ordained  in  the  Uniyersities,  and  by  the  Colleges 

for  the  sustentation  or  relief  of  the  poor. ' '  of  Winchester  and  Eton,  that  one-  third 

The  words  include  the  plural  so  as  to  of  the  whole  rent  shall  be  reserved  in 

apply   to   gx)vemor8   or  trustees.     See  com,  namely,   '*in  good  wheat,  after 

Moore  v.  Cienchj   1  Ch.  D.  at  p.  452 ;  6«.  Sd.  the  quarter  or  under,  and  good 

Moffdaim  CoUege  Case,  11  Bep.  66  b.  malt  at  be.  the  quarter  and  under." 

(h)  Sect.  2.  (/)  See  Grtmbrell  v.  Boper,  3  B.  &  Al. 

(•)  See  Beitnuforth  ▼.  IhoHy  ^,  of  St.  711. 

Paul\  I  Bro.  P.  C.  240,  Toml.  ed.  (m)  Sect.  1. 

C;)  Sect.  5. 
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yearly  rent  or  more,  by  the  greater  part  of  twenty  years  next  before 
the  making  of  such  lease,  shall  not  be  reserved  and  yearly  payable, 
shall  be  void"  (n). 

Lands  held  by  corporations  sole  in  trust  for  charities  are  not 
within  13  EUz.  c.  10.  Thus,  if  a  gift  of  lands  is  made  to  a  parson 
and  his  successors  for  ever,  to  the  use  of  the  poor  of  the  parish,  a 
lease  by  him  beyond  the  time  limited  by  13  Eliz.  c.  10  is  not 
avoided  by  that  Act.  The  reasons  are  (1)  that  it  is  not  a  lease  of 
ancient  glebe  of  the  church,  and  (2)  because  the  length  of  the  term 
could  not  tend  to  impoverish  the  successor,  inasmuch  as  it  was  given 
to  a  charitable  use  (o). 

Eleemosynary  as  well  as  ecclesiastical  corporations  are  within 
13  EUz.  c.  10  {p).  And  the  Act  has  been  held  applicable  to  the 
case  of  a  dean  and  chapter  seised  of  a  rectory  as  trustees  for  the 
support  of  a  grammar  school,  and  a  covenant  by  the  dean  and 
chapter  to  take  a  perpetual  composition  in  lieu  of  tithes  was  held 
void  (q). 

A  lease  by  a  corporation  within  the  Act  which  does  not  comply 
with  its  provisions  is  void,  not  merely  voidable  (r). 

In  Moore  v.  Clench  («)  the  governors  and  trustees  of  a  hospital 
granted  a  lease  for  41 J  years  from  a  past  date,  being  40  years  and 
one  month  from  the  date  of  the  lease,  with  a  concurrent  term  of  99 
years  if  three  persons  therein  named  should  so  long  live,  and  they 
covenanted  during  the  term  of  40  years  and  one  month  to  add  new 
lives  when  any  dropped.  It  was  held  that  the  lease  was  void 
under  the  statutes  of  Elizabeth,  and  consequently  that  the  covenant 
could  not  be  enforced. 

The  Allotments  Extension  Act,  1882  (^),  mates  it  imperative  on 
trustees  holding  lands  for  the  benefit  of  the  poor  of  a  parish  or 
place,  if  the  rents  or  produce  are  distributed  in  doles,  fuel,  clothing, 
&c.,  and  the  lands  are  not  used  as  a  recreation  ground  or  for  the 
general  benefit  of  the  inhabitants,  to  take  proceedings  as  provided 
by  the  Act  for  letting  the  lands  in  allotments. 

In  the  case  of  charities  falling  within  the  Charitable  Trusts 
Acts  (w),  the  trustees  or  administrators  are  forbidden,  except  under 


(«)  Sect.  2. 

(o)  Banister's  Case,  Duke,  139 ;  Grant 
on  Corporations,  p.  648. 

{p)  President,  %c,  of  Magdaien  Eospiial 
V.  Knotts,  4  App.  Cas.  324 ;  and  see 
Att.'Gen,  v.  GUjn,  12  Sim.  84,  87. 

(q)  Dean  and  Chapter  of  York  v.  Mid- 
dlehruffh,  2  Y.  &  J.  196.  See  also  Doe 
V.  Lord  Yarborough,  7  Moo.  C.  P.  258. 

(r)  Fresident,  ^,  of  Magdalen  Eospital 
T.  Knotts,  suprOf  oTerrulinK  the  dictum 


of  Martin,  B.,  in  Fenningtm  v.  Cardale^ 
3  H.  &  N.  666,  666.  See  also  Moore  y. 
Cknehy  1  Oh.  D.  447;  ColUgiaU  House  of 
Southwell  y.  Bishop  of  Lincoln^  1  Mod. 
204  ;  2  Mod.  56. 

(«)  1  Ch.  D.  447. 

{t\  Sect.  4,  post^  Part  III.  of  this 
Book. 

(«}  Ab  to  the  oases  to  which  these 
Acts  do  not  apply,  see  sect.  62  of  the 
Charit.  Trusts   Act,   1853,  and   notes 
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the  authority  of  Paxliament  or  a  Court  or  judge  of  competent  juris-  Restriction 
diction,  or  according  to  a  scheme  legally  established,  or  wiiii  the  ^qJ^^  ^^ 
approval  of  the  Charity  Commissioners,  to  grant  a  lease  of  the 
charity  estates  in  reversion  after  more  than  three  years  of  an 
existing  term,  or  for  any  term  of  life,  or  in  consideration  wholly  or 
in  part  of  a  fine,  or  for  any  term  exceeding  twenty-one  years  (ar). 

A  lease  coming  within  this  section  may  he  granted  without  the  Contract  prior 
consent  of  the  Commissioners,  if  made  in  pursuance  of  a  valid  con-  ^ 
tract  in  existence  before  the  Act  came  into  operation,  and  the 
Commissioners  would  in  such  a  case  have  no  power  to  refuse  their 
sanction  (j/). 

The  Board  of  Charity  Commissioners  are  empowered,  in  cases  Charity  Com- 
where  they  consider  it  beneficial  to  the  charity,  to  authorize  the  ^J^l^nction 
letting  of  charity  lands  on  building,  repairing,  improving,  or  other  budding 
leases,  or  on  mining  leases,  or  the  digging  of  stone,  clay,  gravel,  or  i^g  minM^  " 
other  minerals,  or  the  cutting  of  timber,  or  the  formation  of  new  repairs,  im- 

,  ,  ,  provenionts. 

roads  or  streets,  the  making  of  drains  or  sewers,  the  erection  of  &c. 
buildings,  or  the  repair,  alteration,  rebuilding,    or    removal  of 
existing  buildings,  or  any  other  improvements  or  alterations  in  the 
state  or  condition  of  the  lands  or  estates  of  the  charity  (s). 

The  Board  may  also  authorize  the  application  of  the  charity  funds  Provision  of 
for  any  of  the  purposes  or  acts  aforesaid,  and,  if  necessary,  may  ^^*'^- 
authorize  the  trustees  to  raise  the  required  sums  by  mortgage  (a). 

They  may  also  authorize  the  application  of  funds  belonging  to  Am>lication 
the  charity  or  raised  on  the  security  of  the  properties  thereof  to  ^  ^^Jfi^j^ 
any  other  purpose  or  object  which  they  may  consider  beneficial  to  purpofio. 
the  charity  or  the  estate  or  objects  thereof,  and  which  is  not  in- 
consistent with  the  trust  or  intentions  of  the  foundation  (6). 

As  a  rule,  the  Charity  Commissioners  require  any  expenditure  Expenditure 
out  of  capital  for  repairs,  improvements,  or  other  purposes,  to  be  Jf^^^e^^* 
recouped  out  of  income  (c). 

thereto,  post;  and  see  Sopal  Society  of  {e)  See  n.  (c)  to  seot.  21  of  the  Chant. 

London  and  Thompson,   17  Ch.  D.  407;  Trusts  Act,  1 853,  |»o«^.  This  has  also  been 

Finnit  and  Young  to  Forbet  and  Fochin  the  rule  of  Uie  Court:  Re  WiUenhall  Chapel 

(No.  1),  24  Ch.  D.  at  p.  691.  EstateSy  2  Dr.  &  Sm.  467,  469.    Thus, 

{x)  Charit.  Trusts  Amend.  Act,  1855,  whereoapitalhasbeenerroneouslyapplied 

B.  29,  and  note  thereto,  post.  in  paying  expenses  of  management^  the 

(y)  Moore  v.   Clenchy  1   Ch.  D.  447.  Court  wul  if  possible  direct  it  to  be  re-; 

In  that  case,  however,  the  lease  was  oouped  outof  future  income :  Andrews^. 

held  bad  nnder  the  disabling  Acts,  13  Jf'(?i#>^,  llApp.Cas.313,329.  Therule 

Eliz.  0. 10  ;  14  Eliz.  ell;  and  18  Eliz.  may,  however,  in  a  proper  case  bo  de- 

0.  11,  ante,  pp.  262,  263.  parted  from.     In  He  Willenhall  Chapel 

(z)  Charit.  Trosts  Act,  1853,  s.  21,  Estates,  supra,  the  sole  object  of  the 

pott,  charity   (subject  to  smaU   charge  for 

(a)  Ibid.    With  regard  to  mortgages,  repairs,  &c.)  was  the  benefit  of  the  in- 

Beepost,  "p.  271.  oumbent,    and   the    Court,   imder   the 

{b)  Charit.  Trusts  Act,  1860,  s.  15,  special  drcumstanoes  of  the  case,  and 

post.  upon  petition  of  the  incumbent  and  the 
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The  principle  upon  wMch  this  is  done  is  that  the  founder  of  the 
charity  intended  "  to  establish  a  permanent  endowment,  and  did 
not  intend  that  the  capital  should  be  exhausted  during  the  early 
years  of  the  institution  and  the  school  afterwards  left  unen- 
dowed "(rf). 

And  with  regard  to  the  mode  in  which  the  capital  should  be 
recouped,  Lord  HerscheU  said,  "  to  do  it  hastily  would  perhaps 
cripple  the  charity;  it  may  be  that  it  can  only  be  done  very 
slowly ;  but  this  will  be  done,  having  regard  to  the  fees  charged, 
the  object  of  the  bequest,  and  all  the  other  circumstances  of  the 
case.  Taking  all  these  matters  into  consideration,  I  think  that  the 
object  of  the  testator  to  create  a  permanent  fund,  the  income 
of  which  alone  was  to  be  applied  to  the  support  of  the  school, 
should  be  distictly  kept  in  view  "  {e). 

The  Charity  Commissioners  are  also  empowered  to  prepare  and 
under  their  seal  to  approve  of  any  scheme  for  letting  charity 
property ;  and  leases  granted  by  the  trustees  of,  or  persons  adminis- 
tering the  charity  pursuant  to,  or  in  conformity  with,  such  scheme 
are  valid  (/). 

Leases  authorized  by  the  Commissioners  are  as  valid  as  if  they 
had  been  directed  by  the  express  terms  of  the  trust  (</),  and  are 
valid  and  eflPectual,  notwithstanding  disabling  Acts  (A). 

Where  the  charity  lands  are  vested  in  the  OflBcial  Trustee  of 
Charity  Lands,  the  charity  trustees  have  the  same  power  to  grant 
leases  as  they  would  have  had  if  the  estate  had  remained  vested  in 
themselves  (i). 

"Where  charity  trustees  have  power  to  determine  on  any  lease  or 
other  disposition  of  charity  property,  a  majority  of  the  trustees 
may  execute  and  do  aU  such  assurances,  acts,  and  things  as  may  be 
necessary ;  and  such  assurances,  acts,  and  things  have  the  same 
effect  as  if  they  had  been  executed  and  done  by  aU  such  trustees 
and  by  the  Official  Trustee  of  Charity  Lands  (A). 

Ecclesiastical  hospitals  are  excepted  from  the  powers  of  leasing, 
sale,  and  exchange  given  to  ecclesiastical  corporations  by  6  &  6 
Vict.  c.  108  and  21  &  22  Vict.  c.  57  (/). 


trustees,  ordered  l,000f.  to  be  applied 
out  of  capital  towards  repairing  and 
enlargfing  the  chapel,  without  requiring 
it  to  be  recouped  out  of  income. 

(<Q  Per  Lora  HerscheU  in  Andrews  v. 
IDGuffog,  11  App.  Cas.  at  pp.  829,  330. 

{i)  Ibid,  at  p.  330. 

(/)  Charit.  Trusts  Act,  1855,  8.  39, 
post. 

iff)  Charit.  Trusts  Act,  1853,  s.  26, 


post, 

(A)  Chaiit.  Trusts  Amend.  Act,  1855, 
8.  38,  post.  As  to  the  disabling  Acts, 
see  ante,  pp.  262,  263.  See  also  Farish  of 
Sutton  to  Church,  26  Ch.  I>.  at  p.  177. 

(0  Charit.  Trusts  Amend.  Act,  1855, 
8.  16,  post. 

(k)  Charit.  Trusts  Act,  1869,  s.  12, 
post. 

(0  5&6Vict.c.  108,8.  1. 
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Exchanges. 

The  Court  may,  in  cases  where  it  is  beneficial  to  the  charity,  Court  may 
order  an  exchange  of  charity  lands  (w).  ^^^o 

It  appears,  however,  that  formerly  it  was  not  unusual  to  obtain  Private  Act. 
a  private  Act  of  Parliament  for  the  purpose  («). 

A  power  to  exchange  does  not  authorize  a  demise  in  consideration  Power  to 
of  another  demise  (o) .  exchange  does 

,         ^  '  not  authorize 

The  disabling  statutes  apply  to  exchanges  of  lands  by  the  demise  in 
eleemosynary  corporations  therein  mentioned,  but  by  statute  14  S^^n^f^^ 
Eliz.  c.  11,  s.  7,  houses,  with  some  exceptions,  are  allowed  to  be  Disabling 
exchanged  for  lands  "  of  as  good  value  and  of  as  great  yearly    ^*®' 
value  at  the  least "  {p). 

The  statute  4  &  5  Will.  IV.  c.  30,  for  facilitating  the  exchange  4  &  6  Will.  4, 
of  lands  lying  in  common  fields,  extends  to  trustees  for  charitable  ^^ 
uses  and  to  corporations,  whether  aggregate  or  sole,  and  whether  in  common 
civil,  eleemosynary,  or  ecclesiastical  {q).  ® 

Under  the  Charitable  Trusts  Act,  1853  (r),  the  Board  of  Charity  Charity  Com- 
Commissioners  may  authorize  an  exchange  of  charity  lands  where  JJ^auSorize 
they  are  satisfied  that  it  will  be  for  the  benefit  of  the  charity.    And  exchanges, 
they  may  give  such  directions  in  relation  thereto  and  for  the  in- 
vestment of  money  paid  for  equality  of  exchange  as  they  think  fit. 

Exchanges  and  other  transactions  authorized  by  the  Commis-  Valid  not- 
sioners  are  as  valid  as  if  they  had  been  expressly  authorized  by  the  "^^^^ 
trusts  of  the  charity  («),  and  notwithstanding  the  disabling  Acts  {t).  Acts. 

The  Commissioners  may  also  authorize  the  application  of  the  EquaUty  of 
charity  funds  in  payments  for  equality  of  exchange  (t*),  and  provi-  exchange, 
sion  is  made  for  the  payment  of  expenses  incident  to  exchanges  (x).      P®°^^- 

And  where  trustees  have  power  to  determine  on  any  exchange  Majority  of 
of  charity  lands  a  majority  of  the  trustees  may  act  and  execute  ^*^^  "^*^ 

(m)  MUdtnay  v.  Lord  Methum,  cited  property  was  situate.    And  it  was  held 

li  Beav.  121,  n.»  per  Lord  Cranworth.  that  the   Court   of   Chancery  had  no 

See  Be  Alderman  Newton*  e  Charity ^  12  power  to  reverse  the  decision  of  the 

Jur.  1011.  Commissioners,  and  that  it  was  imma- 

(n)  See  Att,'Oen.  y.  Buller^  Jac.  at  terial  that  the  bishop  was  himself  one  of 

p.  412.  the  trustees  of  the  cnarity,  he  having  no 

(o)  Fretidenty  ^.  of  Magdalen  HoepUal  personal  interest  in  the  property :  AH,' 

T.  KnotUf  26  TV.  R.  141.  Gen.   v.   Bishop  of  JForeeeter,   9  Hare, 

(p)  See  ante,  p.  263.  328. 

(q)  By  1  &  2  Geo.  IV.  c.  92  (repealed  (r)  Sect.  24,  post.     And   as  to  the 

by  the   Stat.   Law   Rev.  Act,   1873),  procedure,  see  notes  to  that  section. 

power  was  given  to  exchange  lands,  (s)  Ibid,  s.  26. 

tenements,     or     hereditaments    vested  (0  Chant.  Trusts  Amend.  Act,  1855, 

either  in  individual  trustees  or  any  body  s.  38,  pott.    As  to  the  disabling  Acts, 

politic  or  corporate  for  any  charitable  see  ante,  pp.  262,  263. 

purpose,  for  other  lands,  tenements,  or  (u)  Chant.  Trusts  Amend.  Act,  1855, 

hereditaments  through  the  instrument  s.  32,  post, 

tality  of  a  oommission  issued  by  the  (x)  Ibid, ;  and  see  sect.  34  of  the  same 

bishop  of  the  diocese  where  the  charity  Act. 
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deeds  on  belialf  of  the  whole  body  and  of  the  Official  Trustee  of 
Charity  Landtf  (y). 

The  Land  Commissioners  are  by  their  Acts  enabled  to  effect 
exchanges  in  a  simpler  and  cheaper  manner  than  the  Charity  Com- 
missioners. Sect.  24  of  the  Charitable  Trusts  Act,  1853,  merely 
empowers  the  Charity  Commissioners  to  authorize  exchanges.  The 
orders  of  the  Land  Commissioners  on  the  other  hand  carry  the 
exchanges  into  eflPect.  Moreover,  an  exchange  effected  by  the  Land 
Commissioners  shifts  the  title  of  the  land  given  to  the  land 
received,  and  no  defect  in  the  title  of  the  persons  from  whom  it  is 
received  can  affect  the  persons  to  whom  it  is  given.  No  investiga- 
tion of  title  is  therefore  required  beyond  ascertaining  that  the 
party  exchanging  is  interested  in  the  land  within  the  meaning  of 
the  Acts. 

Consequently,  it  is  usually  advisable,  where  an  exchange  is 
required,  to  have  resort  to  the  Land  Commissioners.  The  Charity 
Commissioners  themselves  commonly  recommend  this  course. 

The  sanction  of  the  Charity  Commissioners  is  not  required  to  an 
application  to  the  Land  Commissioners,  and  the  powers  of  the 
latter  body  are  exercised  independently  of  and  without  communica- 
tion with  the  former. 

The  powers  of  the  Land  Commissioners  are  derived  from  the 
Acts  for  the  inclosure,  exchange,  and  improvement  of  lands  (a). 
They  extend  to  corporeal  and  incorporeal  hereditaments  of  any 
tenure,  and  whether  vested  in  corporations  sole  or  aggregate,  or 
held  upon  charitable  trusts,  or  belonging  to  private  individuals. 

Under  these  Acts  the  Commissioners  are  empowered,  upon  tho 
application  in  writing  of  the  persons  interested  (a)  in  lands  (including 
incorporeal  as  well  as  corporeal  hereditaments  (b)  and  copy- 
holds (c) )  not  subject  to  be  inclosed  under  the  Act,  or  in  lands 
subject  to  be  inclosed,  but  as  to  which  no  inclosure  proceedings  are 
pending,  to  direct  inquiries  whether  a  proposed  exchange  is  bene- 
ficial ;  and  if  the  Commissioners  are  of  opinion  that  it  is  beneficial, 
and  that  the  terms  are  just  and  reasonable,  they  shall,  unless  notice 


(y)  Chant.  Trusts  Act,  1869,  s.  12, 
post, 

(z)  8  &  9  Vict.  c.  118;  9  &  10  Vict. 
c.  70;  10  &  11  Vict.  0.  Ill;  12  &  13 
Vict.  c.  83 ;  U  &  16  Vict.  o.  6i\  16  & 
16  Vict.  c.  79 ;  17  &  18  Vict.  o.  97  ; 
20  &  21  Vict.  0.  31 ;  22  &  23  Vict. 
0.  43 ;  31  &  32  Vict.  c.  89 ;  39  &  40 
Vict.  c.  66.  The  powers  of  the  Com- 
missioners under  these  Acts  were  trans- 
ferred to  the  Land  Commissioners  by 
sect.  48  of  the  Settled  Land  Act,  1882 
(45  &  46  Vict.  c.  38). 


{a)  Defined  by  8  &  9  Vict,  c.  1 18,  sects. 
16 — 19.  They  are  the  persons  in  actual 
possession  or  enjoymentof  the  land  or  any 
part  thereof,  or  any  common  or  common 
right  thereon,  or  any  manor  of  which 
such  land  or  any  part  thereof  shall  bo 
waste,  or  the  persons  in  actual  receipt  of 
the  rents  of  such  land,  without  regard 
to  the  real  amount  of  their  interest 
(except  certain  lessees  and  tenants) .  See 
also  17  &  18  Vict.  c.  97,  ss.  2,  4,  6. 

(b)  17  &  18  Vict.  c.  97,  s.  3. 

(e)  9  &  10  Vict.  c.  70,  s.  0. 
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of  dissent  {d)  is  given,  make  an  order  of  exchange  with  a  map  or 
plan  annexed,  showing  the  lands  given  and  taken  in  exchange.  A 
cop7  of  the  order  is  delivered  to  each  of  the  parties  on  whose 
application  the  exchange  was  made.  The  order  of  exchange  is 
valid  and  efPectual  to  all  intents  and  purposes  whatsoever,  and  not 
liable  to  be  impeached  by  reason  of  any  infirmity  of  estate  or  defect 
of  title  of  the  persons  on  whose  application  the  same  was  made ; 
and  the  land  taken  upon  every  such  exchange  is  held  to,  for,  and 
upon  the  same  uses,  trusts,  intents,  and  purposes,  and  subject  to 
the  same  conditions,  charges,  and  incumbrances  as  the  lands  given 
on  such  exchange  would  have  stood  limited  or  been  subject  to  in 
case  such  order  had  not  been  made.  The  expenses  of  the  order,  or 
of  inquiries  in  relation  thereto,  are  borne  by  the  persons  on  whose 
application  the  order  was  made  or  inquiries  undertaken  (e). 

The  Commissioners  may  also  divide  and  allot  lands  which  have  Intermixed 
become  intermixed  or  are  divided  into  inconvenient  parcels  (/).       ^^^' 

And  they  may,  upon  the  application  in  writing  of  the  church-  Exchange  of 
wardens  and  overseers,  or  the  allotment  trustees  and  the  persons  SStomtsr 
interested  in  the  land  to  be  given  in  exchange,  exchange  incon- 
venient allotments  for  the  poor  inhabitants  of  a  parish,  or  any  class 
of  them,  or  for  other  purposes  of  exercise  and  recreation,  or  any 
other  public  or  parochial  purpose,  for  land  more  convenient  (g). 

The  power  of  exchange  extends  to  rights  of  common,  rights  of  Rights  of 
fishing,  manorial  and  other  rights,  easements,  quit  rents,  chief  ^te^  reTte  * 
rents,  heriots,  tithes,  and  rent  charges  (h).  &c. 

Inequality  in  value,  where  the  deficiency  does  not  exceed  one-  Inequality 
eighth,  may  be  compensated  by  a  rent  charge  {i) ;  but  there  is  no  "^  ^^^^' 
provision  as  to  payment  of  money  for  equality  of  exchange. 

By  the  Commons  Act,  1876  (A-),  the  Charity  Commissioners  are  Commong 
empowered,  on  the  application  of  the  trustees  of  a  fuel  allotment,  to  ExchanM  of 
authorize  the  exchange  of  any  fuel  allotment,  or  any  part  thereof,  ^^^  aUot- 
for  land  of  equal  value  situate  within  the  parish  or  district,  for  the 
benefit  of  the  poor  of  which  the  allotment  was  set  out,  if  the  Com- 
missioners are  of  opinion  that  by  means  of  such  exchange  land 
better  suited  for  the  purpose  for  which  the  allotment  was  set  out 
will  be  obtained. 

Under  the  Ecclesiastical  Leasing  Act,  1858  (/),  lands,  houses,  Property  of 
mines,  minerals,  or  other  property  belonging  to  an  ecclesiastical  corj^^io^ 

(<0  See  8  &  9  Vict.  c.  118,  a.  150.  (A)  12  &  13  Yiot.  o.  83,  s.  7. 


(«)  8  &  9  Yict.  c.  118,  s.  147.    As  to  (i)  20  &  21  Yiot.  c.  31,  b.  6  seq, 

the  reservation  of  mines,  minerals,  and  {k)  39  &  40  Vict.  c.  56,  a.  19,  poti, 

easements,  see  10  &  11  Vict.  c.  Ill,  s.  4.  (Q  21  &  22  "^^ct.  c.  57  ;  and  see  5  &  6 

(/)  8  &  9  Vict.  c.  118,  s.  148,  Vict.  c.  108. 

(y)  Seet.  149. 
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Partition. 

The  powers  of  the  Court  with  regard  to  partition  apply  to  charity 
lands  equally  with  others. 

No  express  power  of  authorizing  a  partition  is  given  by  the 
Charitable  Trusts  Acts  to  the  Board  of  Charity  Commissioners. 

Certain  provisions  are,  however,  contained  in  those  Acts  with 
regard  to  partition. 

The  Board  are  empowered  to  authorize  the  application  of  the 
charity  funds  in  payments  for  equality  of  partition  (»),  and  provi- 
sion is  made  for  the  payment  of  expenses  incident  to  partition  (o). 

The  Board  have,  however,  power  to  sanction  compromises  (^). 
Under  this  power,  if  a  compromise  involves  a  partition,  an  order 
for  partition  may  be  made. 

Where  trustees  have  power  to  determine  on  a  partition  of  charity 
lands,  a  majority  of  them  may  act  and  execute  deeds  on  behalf  of 
all,  and  also  on  behalf  of  the  official  trustee  of  charity  lands  {q). 

Partitions,  however,  like  exchanges  (f),  can  be  more  cheaply  and 
simply  effected  imder  the  powers  possessed  by  the  Land  Commis- 
sioners, and  recourse  is  consequently  usually  had  to  them. 

By  sects.  13  and  14  of  11  &  12  Vict.  c.  99,  the  provisions  as  to 
exchanges  contained  in  the  Acts  for  the  inclosure,  exchange,  and 
improvement  of  lands  (s)  are  extended  to  partition.  But  the  pro- 
^dsions  as  to  notice  of  dissent  do  not  apply  to  partitions  in  which 
the  application  is  made  by  two-thirds  in  value  of  the  persons 
interested  (i). 

The  powers  of  partition  extend  to  rights  of  common,  rights  of 
fishing,  manorial  and  other  rights,  easements,  quit  rents,  chief  rents, 
heriots,  tithes,  and  rent  charges  {x). 

And  power  is  given  to  effect  a  partition  and  exchange  at  one 
and  the  same  time  (y). 


(m)  5  &  6  Vict.  c.  108,  s.  1. 

(fl)  Charit.  Trusts  Amend.  Act,  1856, 
B.  32,  post. 

{o)  Ibid. ;  and  see  sect.  84  of  the 
same  Act. 

(p)  Charit.  Trusts  Act,  1853,  s.  23 ; 
Charit.  Trusts  Amend.  Act,  1865,  s.  31, 
poit. 


{q)  Charit.  Trusts  Act,   1869,  8.  12, 
post. 

SAnte,  p.  268. 
8  &  9  Vict.  c.  118;  9  &  10  Viet, 
c.  70;  10  &  11  Vict.  c.  111. 
(0  22  &  23  Vict.  c.  43,  s.  11. 
\x)  12  &  13  Vict.  c.  83,  s.  7. 
(2^)  16  &  16  Vict.  c.  79,  s.  32. 
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Disproportion  in  value  of  tlie  parts  allotted  in  severalty  may  be  Inequality  in 
compensated  for  by  a  rent  charge  (2).  value. 

The  sanction  of  the  Charity  Commissioners  is  not  required  to  Sanction  of 
paxtition8(fl).  STo^eS""' 


Mortgages. 

It  was  held  in  Att.-O&n,  v.  Hardy  (6),  that  one  of  the  trustees  of  Trustee 
a  charity  might  properly  become  a  mortgagee  of  the  charity  pro-  ™^  ^*fi^- 
perty.  In  that  case  the  trust  deeds  of  certain  Wesleyan  Methodist 
chapels  contained  power  to  raise  money  by  mortgage  for  the  pur- 
poses of  the  trusts,  and  Lord  Cranworth  held  that  any  of  the 
trustees  might  be  mortgagee,  and  might  exercise  his  rights  as 
mortgagee,  although  in  opposition  to  the  trusts.  His  lordship 
even  went  so  far  as  to  obseiTe  "  that  the  money  should  be  advanced 
by  one  of  the  trustees  was  natural  and  quite  proper." 

The  authority  of  this  case  seems  doubtful.  It  clearly  faUs  within 
the  principle  of  the  decisions,  that  a  person  holding  a  fiduciary 
character  must  not  put  himself  in  a  position  in  which  his  interest 
conflicts  with  his  duty. 

In  the  analogous  case  of  Forbes  v.  Ross  (c),  it  was  held  by  Lord 
Thurlow  that  trustees  having  power  to  lend  money  on  personal 
security  could  not  lend  it  to  one  of  themselves,  his  lordship 
observing  that  he  proceeded  upon  this  single  ground,  that  "  a 
trustee  cannot  bargain  with  himself  so  as  to  derive,  through  the 
medium  of  the  contract,  any  degree  of  forbearance  or  advantage 
whatever  to  himself."  This  principle  is  undoubtedly  sound,  and  it 
appears  to  be  applicable  to  the  case  of  a  mortgage  of  the  trust  pro- 
perty to  a  trustee  as  well  as  to  the  case  of  a  loan  of  the  funds  of 
the  trust  to  him. 

Mortgages  of  charity  property  may  be  ordered  by  the  Court  for  Mortgages  by 
various  purposes,  as  for  instance,  for  the  payment  of  costs  (d).  Court. 

An  unnecessary  mortgage  by  charity  trustees  may  be  restrained  TJnneoessary 
by  injunction  (a).  J^^^d. 

Mortgages  and  charges  of  charity  estates  by  the  trustees  are  for-  Charit. 
bidden  by  the  Charitable  Trusts  Amendment  Act,  1856  (/),  unless  '^^^^^  ^^*^'- 
made  under  the  authority  of  Parliament,  or  of  a  Court  or  judge  of 


iz)  20  &  21  Vict.  c.  31,  BS.  6—11.  (rf)  See/?o»/,  p.  353. 

(a)  Partitions    are    not    included    in  \e)  Rigall  y.  yotter^  18  Jur.  39. 

Charit.  Trusts  Amend.  Act,  1855,  s.  29,  (/)  Sect.  29, /7o«^.  As  to  what  charities 

po»t,  are  exempted  from  the  Charit.  Trusts 

ib)  1  Sim.  N.  S.  338.  Acts,  see  Beet.  62  of  tho  Charit.  Trusts 


s 


2  Cox,  113.  Act,  1853,  and  notes  thereto,  post. 
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Beetriotion  on  competent  jurisdiction,  or  according  to  a  scheme  legally  established, 
mortgages.  ^^  ^^j^  ^j^^  approval  of  the  Charity  Commissioners. 
Charity  Com-  The  Charity  Commissioners  may  authorize  the  raising  on  mort- 
m^auSorize  S^S^  ^^  sums  required  for  building,  repairs,  and  improvements  on 
mortgages.  charity  lands  {g)y  or  for  any  other  purpose  which  they  may  consider 
beneficial  to  the  charity  and  not  inconsistent  with  the  intentions  of 
the  foundation  (h). 

They  may  also  authorize  the  raising  on  mortgage  of  money  re- 
quired for  payments  for  equality  of  exchange  or  partition  (i). 

Where  the  Commissioners  authorize  a  mortgage,  provision  must 
be  made  for  discharging  the  principal  or  any  part  thereof  by  instal- 
ments within  thirty  years,  or  for  forming  an  accumulation  or  sinking 
fund  out  of  the  income  of  the  charity  for  discharging  the  principal 
or  any  part  thereof  within  the  same  period,  and.  the  order  must 
contain  directions  as  to  the  investment  and  accumulation  of  such 
fund(y). 

Where  the  trustees  have  power  to  determine  on  a  mortgage,  a 
majority  of  them  may  execute  all  necessary  assurances  and  do  all 
necessary  acts  as  efPectually  as  the  whole  body  of  trustees  and  the 
Official  Trustee  of  Charity  Lands  might  have  done  {k). 

The  powers  conferred  by  the  Agricultural  Holdings  Act,  1883  (/), 
on  a  landlord  in  respect  of  charging  the  land  are  not  to  be  exer- 
cised by  trustees  for  ecclesiastical  or  charitable  purposes,  except 
with  the  previous  approval  in  writing  of  the  Charity  Commis- 
sioners (m). 

Redeirnption  of  Land  Tax. 

Various  powers  are  given  to  charity  trustees  and  others  for  the 
purpose  of  enabling  a  redemption  of  land  tax  to  be  eflPected  (n). 
Corporations  (notwithstanding  the  Statutes  of  Mortmain)  and 
oOTrorations*^  trustees  for  charitable  or  public  purposes  may  contract  for  the 
and  charity      redemption  of  land  tax  on  lands  held  by  them  (o) ;   and,   on 
obtaining  a  certificate  of  two  commissioners  (j»),  in  preference  to 


Majority  of 
trustees  may 
act. 


Agrictdtural 
Holdings 
Act,  1883. 


Redemption 
of  land  tax. 

Contracts  for 


trustees. 


{g)  Charit.  Trusts  Act,  1863,  s.  21, 
pott, 

(A)  Charit.  Trusts  Act,  1860,  s.  16, 
post, 

(t)  Charit.  Trusts  Amend.  Act,  1855, 
8.  32,  post, 

(j)  Charit.  Trusts  Amend.  Act,  1866, 
8.  30,  post.  See  further,  with  regard  to 
mortgfages  and  the  proyisions  for  pay- 
ment off,  and  the  practice  of  the  Charity 
Commissioners,  n.  {c)  to  sect.  21  of  the 
Charit.  Trusts  Act,  1863,  post, 

{k)  Charit.  Trusts  Act,  1869,  s.  12, 
post, 

(0  46  &  47  Vict.  c.  61. 


im)  Sect.  40. 

\n)  The  Acts  relating  to  the  redemp- 
tion and  purchase  of  land-tax  are  42 
Geo.  in.  c.  116;  43  Geo.  III.  c.  61 ; 
45  Geo.  III.  c.  77 ;  60  Geo.  III.  c.  68, 
s.  2;  62  Geo.  III.  c.  143,  s.  6;  63 
Geo.  III.  0.  123  ;  64  Geo.  III.  c.  173 ; 
67  Geo.  III.  c.  100 ;  4  Geo.  IV.  c.  19. 
s.  13  ;  4  &  6  Will.  IV.  c.  11,  s.  6  ;  ibid, 
0.  60,  M.  2,  6 ;  7  Will.  IV.  &  1  Vict. 
o.  17,  88.  4,  6  ;  1  &  2  Vict.  o.  68 ;  16  & 
17  Vict.  c.  74  ;  ibid,  c.  117. 

(0)  42  Geo.  III.  c.  116,  ss.  9,  20. 

\p)  Nov  the  Commissioners  of  the 
Trwwury :  1  &  2  Vict.  c.  68,  8.  1. 
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persons  holding  under  demise  from  them  {q).  But  not  unless  they 
have  an  estate  or  interest  in  the  land  on  which  the  land  tax  is 
charged  (r). 

Personal  property  invested  in  the  funds,  &o.,  and  subject  to  be  Redemption 
laid  out  in  the  purchase  of  lands  for  the  benefit  of  a  corporation  or  p^vided?^ 
trustees  for  charitable  or  public  purposes  may,  with  the  consent  of 
two  or  more  oommissioners,  be  applied  in  the  redemption  of  land 
tax  on  estates  belonging  to  such  corporation  or  trustees  (s). 

Land  tax  on  lands  settled  to  charitable  uses  for  the  benefit  of  Redemption 
any  parish  or  place  may,  with  the  approbation  of  two  justices,  be  on'i^dhdd 
redeemed  out  of  the  rates  (t).   And  trust  property  applicable  under  for  benefit  of 
any  Act  of  Parliament,  deed,  will,  or  decree  of  any  Court  to  any  ^ 
charitable  purposes  for  the  benefit  of  any  parish  or  place  may  be 
applied  in  redemption  of  land  tax  on  lands  settled  to  charitable 
uses  for  the  benefit  of  such  parish  or  place  which  shall  be  charged 
with  an  annuity  equal  to  the  trust  property  so  applied  (m). 

Governors  and  directors  of  hospitals  and  other  charitable  institu-  Hospitals, 
tions  may  apply  legacies  and  donations,  not  directed  to  be  applied 
in  any  particular  manner,  in  redemption  of  land  tax  on  lands 
belonging  to  the  institution  (x). 

And  money  may  be  given  by  will  or  otherwise  for  redeeming  Gif te  by  will 
the  land  tax  on  lands  settled  to  charitable  uses  (y).  ^^^^  ofXnd 

Corporations  and  trustees  for  charitable  or  public  purposes  may,  tax. 
for  the  purpose  of  redeeming  land  tax,  sell,  and  by  deed  indented  and  land  for  '  ^ 
inrolled  or  registered,  as  prescribed  by  the  Act,  convey  lands,  whether  redemption  of 
freehold,  copyhold,  or  leasehold  (except  at  a  rack  rent),  whether 
charged  or  not  with  payment  of  land  tax,  and,  if  charged,  then 
freed  and  discharged  therefrom.     They  may  also  raise  the  money 
required  to  redeem  the  land  tax  by  mortgage  or  by  the  grant  of 
a  rent-charge.      But  the  sale  or  mortgage  must  be  of,  or  the 
rent-charge  granted  upon,  the  land  subject  to  the  land  tax  or  other 
lands  settled  to  the  same  uses  (z). 

For  the  same  purpose  they  may  enfranchise  copyholds  and  sell  Enfrancbifle- 
heriots,  fee  farm  rents,  chief  rents,  or  quit  rents  {a).  w^holds. 

(q)  42  Geo.  III.  c.   116,  8.  21 ;   see  and  aeeJFhidbomey.EeelesiasHealCdmmiS' 

also  sect.  93.    Provision  is  also  made  tionera,  W.  N.  1877,  226.    As  to  sales  by 

for  the  purchase  of  redeemed  land-tax  the  charity  for  Uie  relief  of  poor  widows 

from    lessees    and    copyhold    tenants:  andchildzenof clerKymcn,flee42Greo.III. 

sect.  86.  0.  116,  s.  77.    And  as  to  supplementing 

(r)  16  ft  17  Vict.  c.  117,  s.  1.  the  deficiency  where  the  proceeds  of  sale 

(«j  42  Geo.  in.  c.  116,  8.  41.  are  insufficient,  see  sect.  87  of  the  same 

(0  Sect.  46.  Act.    As  to  the  sale  of  land  by  oorpo- 

lu\  Sect.  47.  rations,  ftc.  for  the  redemption  of  land- 

Ix)  Sect.  48.  tax  on  livings  in  their  patronage,  see 

(y)  Sect.  60.  60  Geo.  III.  c.  58,  s.  2. 

(t)  Sect.  69 ;  57  Oeo.  ni.  c.  100, 8. 16;  (<i)  42  Geo.  HI.  c.  116,  s.  70. 

T.  T 
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Sale  by  one         And  the  Sale  may  be  made  to  other  corporations  or  charitable 

sIiSSct.  °^      trustees  (6),  and  corporations  and  trustees  may  lay  out  trust  money 

in  the  purchase  of  lands  so  sold  by  other  corporations  or  trustees  (r). 

Sales,  enfranchisements,  mortgages,  or  grants  of  rent-charges 

must  be  made  with  the  consent  and  subject  to  the  directions  of  the 

Commissioners,  two  of  whom  must  execute  the  deed  (rf). 

The  Commissioners  may  determine  how  charges  and  rents  pay- 
able in  respect  of  lands  belonging  to  corporations  or  trustees  for 
charitable  or  public  purposes  sold  for  the  redemption  of  land  tax 
shall  be  borne  (<'). 

Surplus  fnnds  not  required  for  the  redemption  of  land  tax  are, 
if  not  exceeding  £1,000,  to  be  transferred  into  the  names  of  two 
tiustees,  to  be  nominated  by  the  corporation  or  charitable  trustees, 
and  to  be  applied  in  payment  of  debts  affecting  the  lands  or  in 
purchase  of  other  lands  (/). 

The  Commissioners  for  the  Reduction  of  the  National  Debt  may 
order  surplus  stock  standing  to  the  account  of  corporations  or 
trustees  for  charitable  or  public  purposes  to  be  sold  for  payment  of 
the  costs  of  sales,  mortgages,  or  grants  {h),  or  for  carrying  out 
contracts  for  the  redemption  of  land  tax  (/•). 

Corporations,  whether  ecclesiastical  or  lay,  and  trustees  for  chari- 
table or  other  public  purposes,  may  redeem  the  land  tax  on  livings 
in  their  patronage  on  transfer  of  stock  producing  a  dividend  equal 
in  amount  to  the  land  tax  (/),  or  they  may  provide  for  such 
redemption  by  sale  of  hereditaments,  or  they  may  apply  trust 
funds  or  legacies  or  donations  for  that  purpose  (/).  And  they  may 
declare  in  the  redemption  contracts  that  the  lands  redeemed  shall 
not  be  subject  to  a  rent-charge  in  their  favour  (m).  But  sales 
must  be  approved  by  the  Commissioners  (n). 

The  Governors  of  Queen  Anne's  Bounty  may  lay  out  money  in 

redeeming  land  tax  on  livings  and  in  purchasing  rent-charges 

granted  by  incumbents  {o) ;  and  trustees  of  property  for  the  benefit 

of  the  poor  clergy  may  lay  out  trust  money  in  redeeming  land  tax 

on  lands,  tithes,  or  other  profits  belonging  to  livings  (/)). 

Property  Trustees  of  property  given  for  the  benefit  of  the  poor  clergy 

benefit  of  poor  niay  contract  for  the  redemption  of  land  tax  on  lands,  tithes,  and 

clergy-  other  profits  arising  from  livings  {q). 


Land  tax  on 
livings,  &c. 


Qneen  Anne's 
Bounty. 


(b)  63  Geo.  in.  c.  128,  8.  24. 

(c)  Sect.  26. 

(rf)  42Geo.  m.  0.  116,8.  76. 

(e)  Sects.  82,  83.  Provndons  with 
regard  to  copyholds  are  contained  in 
sects.  84,  85,  89,  93,  94. 

(/)  64  Geo.  in.  c.  178,  ss.  8  and  9. 
See  also  42  Geo.  III.  c.  116,  s.  100. 

(A)  67  Geo.  Ill,  0.  100,  s.  18. 


(»)   Sect.  19. 

(k)  Sect.  12. 

(0    Sect.  13. 

(m)  Sect.  14. 

In)  Sect.  16. 

(o)  42  Geo.  in.  c.  116,  fl.  44. 

(p)  Sect.  46. 

{g)  Sect.  16. 
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Colleges  of  Oxford  and  Cambridge,  and  the  colleges  of  Eton  and  Oxford  and 
Winchester,  and  corporations  and  trustees  for  charitable  or  public  coiie^M/&c. 
purposes  may  contract  for  the  redemption  of  land  tax  on  livings  in 
their  patronage  where  it  has  not  been  redeemed  by  the  incum- 
bent (r),  and  the  funds  may  be  provided  by  sale  of  land  or  grant 
of  a  rent-charge  («). 

The  redemption  of  land  tax  frees  the  land  from  all  future  assess-  Redeemed 
ments  in  respect  of  land  tax,  and  the  redeemed  land  tax  merges  in  ^i^J^ 
the  estate  (0-  estate. 

Investment. 

Charity  funds  requiring  investment  should  be  invested  by  the  Inveetment. 
trustees  in  the  manner  pointed  out  by  the  instrument  creating  the 
trust,  or  in  such  manner  as  is  permitted  by  law. 

Trustees  of  charities  come  within  sect.  11  of  23  &  24  Vict.  23  &  24  Vict, 
c.  38,  which  authorizes  trustees,  having  power  to  invest  their  trust  *  »  •  • 
funds  upon  Government  securities  or  upon  Parliamentary  stocks, 
funds  or  securities,  to  invest  them  in  any  investments  in  which 
cash  under  the  control  of  the  Court  may  from  time  to  time  be  in- 
vested (w).  And  this  power  is  not  afEected  by  prohibitive  words  in 
the  instrument  declaring  the  trusts  {x). 

It  f oUows  that  the  trustees  may  seU  out  with  a  view  to  re-invest-  Varying 
ment,  even  though  there  is  no  express  power  to  vary  investments  {y) .  "^^      ®"  ' 

And  the  power  of  the  Court  with  regard  to  the  investment  of  Power  of 
cash  under  its  control  is  not  affected  by  any  limitation  to  the  selec-  affect^^by 
tion  of  investments  imposed  by  the  instrument  of  foundation,  even  private  Act. 
though  it  be  a  private  Act  of  Parliament  (z). 

A  power  to  invest  in  new  three  per  cent,  stock  and  consolidated  2}  per  cents, 
and  reduced  three  per  cent,  stock,  or  generally  in  three  per  cent, 
stock,   authorizes  an   investment  in    2f    per    cent,   consolidated 
stock  (a). 

If  by  reason  of  the  conversion  or  exchange  of  stock  in  pursuance  Questions 
of  the  National  Debt  (Conversion)  Act,  1888  (6),  any  question  J^JJ^tiou 

(r)  Sect.   17 ;    57  Geo.  IH.  c.   100,  (x)  Be  JTedderbum's  Trusts,  9  Ch.  D. 

8.  12.  112. 

(«)  42  Geo.  m.  c.  116,  s.  78.  (v)  Be  Clergy  Orphan  Corporation,  supra. 

(0  Sect.  43 ;    16  &  17  Vict.  c.   117,  (b)  Be   Birmingham  Blue-coat  School, 

B.  2.  L.  R.  1  Eq.  632. 

(«)  Be  Clergy  Orphan  Corporation,  L.  B.  (a)  National  Debt  (Conversion)  Act, 

18  Eq.  280.    As  to  the  inyestments  in  1888  (51  Vict.  o.  2),  s.  19. 

which  cash  under  the  control  of  the  {b)  Under  sect.  7  of  this  Act,  dissent 

Goort  may  be  invested,  see  B.  S.  C.  from  the  conversion  under  Fart  I.  of 

1883,  Ord.  XXII.  r.  17,  which  came  the   Act  of   new    3/.   per  cent,   stock 

into  force  on  the  26th  of  Nov.  1888.  standing  in  the  names  of  the  Official 

See  also,  with  regard  to  stock  con-  Trustees  of  Charitable  Funds  was  to 

verted  or  exchang^ed  under  the  National  be  signified  by  those  trustees  on  the 

Debt  (Conversion^  Act,  1888  (61  Vict.  request    of    ths    trustees    or    persons 

c.  2),  sect.  27  of  tnat  Act.  acting   in   the  administration   of   the 

t2 
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arises  as  to  the  powers  or  duties  of  any  trustee,  or  as  to  the  applica- 
tion of  the  dividends  or  capital  of  any  stock,  and  in  particular  as 
to  the  cases  in  which  and  extent  to  which  capital  may  be  applied 
towards  meeting  any  deficiency  of  income,  the  Charity  Commis- 
sioners may,  as  regards  charities  within  their  jurisdiction,  either  on 
their  own  motion  or  on  application  by  order  determine  such  ques- 
tion {c). 

In  other  cases  such  question  is  determinable  by  the  High  Court 
in  England  or  Ireland,  or  the  Court  of  Session  in  Scotland  (d). 

But  in  case  of  a  charity  within  the  jurisdiction  of  the  Charity 
Commissioners  an  application  may  not  be  made  to  the  Court 
without  a  certificate  from  them  {e). 

The  re-investment  in  India  3^  per  cent,  stock  of  funds  invested 
in  2f  per  cents,  was  objected  to  by  the  Attorney-General  on  the 
ground  that  it  was  redeemable  at  par,  and  a  petition  for  the  purpose 
of  obtaining  such  re-investment  was  adjourned  into  Chambers  in 
order  that  the  scheme  (which  was  an  old  one)  regulating  the  charity 
might  be  modernised  and  a  change  of  investment  considered  (/). 

The  Trustee  Act,  1888  (//),  does  not  apply  to  the  Official  Trustees 
of  Charitable  Funds. 

By  26  &  27  Vict.  c.  87  (A),  the  trustees  or  treasurers  of  any 
charitable  or  provident  institution  or  society,  or  charitable  dona- 
tion or  bequest  for  the  maintenance,  education,  or  benefit  of  the 
poor  in  Gfxeat  Britain  or  Ireland,  are  empowered  to  invest  with  the 
approval  of  the  Commissioners  for  the  Eeduction  of  the  National 
Debt  or  the  Comptroller  General  acting  under  them,  and  under  such 
regulations  as  shall  be  prescribed  by  them  in  that  respect,  the  funds 
of  such  institution  or  society  without  restriction  as  to  amount  in 
the  funds  of  any  savings  bank  duly  established,  and  also  without 
the  approval  of  the  Commissioners  to  invest  from  time  to  time,  if 
the  trustees  and  managers  of  such  savings  bank  shall  be  willing 
to  receive  the  same,  any  part  of  the  funds  of  such  institution  or 
society  to  the  amount  of  100/.  per  annum.  But  in  the  last  case, 
the  amount  invested  must  not  at  any  time  exceed  300/.  exclusive 
of  interest. 


charity  on  or  before  the  12th  of  April, 
1888.  And  ander  sect.  9,  sub-sect.  (2), 
an  exchange  in  pursuance  of  Fart  II.  of 
the  Act  of  consolidated  3/.  per  cent, 
stock  or  reduced  3/.  per  cent,  stock 
standing  in  the  name  of  the  Official 
Trustees  of  Charitable  Funds  was  to  be 
made  on  the  request  or  with  the  consent 
of  the  trustees  or  persons  acting  in  the 
administration  of  the  charity.  And  by 
Treasury  Regulations  made  under  that 
section,  the  Charity  Commissioners  wore 


empowered  to  consent  to  such  exchange 
on  behalf  of  the  trustees  unless  dissent 
was  signified  before  the  3l8t  of  May, 
1888.  For  these  Regulations^  see  the 
London  Gazette,  1888,  p.  2139. 

(e)  Sect.  28.  sub-s.  (2). 

(d)  Ibid,  sub-s.  (1). 

{e)  Ibid,  sub-s.  (2). 

(/)  He  Milne*s  Charity,  Times,  Jan. 
28    1889 

(y)  61  &  62  Vict.  c.  69,  s.  1,  sub-8.  (3). 

(A)  Sect.  32. 
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The  receipt  of  the  treasurer,  trustee,  or  other  officer  for  the  time 
being  of  any  such  charitable  or  provident  institution  or  society, 
apparently  authorized  to  require  payment,  is  a  sufficient  discharge 
to  the  savings  bank  (i ). 

■  Members  of  charitable  institutions  are  not  liable  to  any  penalty, 
forfeiture,  or  disability  expressed  in  the  rules  of  the  institution  by 
being  a  depositor  in  a  savings  bank  {k). 

The  Court  may  authorize  the  loan  of  the  funds  of  a  charity  on  Inveetment 

mortgage  (0.  on  mortgage. 

By  33  &  34  Vict.  c.  34,  corporations  and  trustees  in  the  United  33  &  34  Vict. 
Kingdom  holding  moneys  in  trust  for  any  public  or  charitable  ^' 
purpose,  are  empowered  to  invest  on  any  real  security,  authorized 
by  or  consistent  with  the  trusts  on  which  such  moneys  are  held, 
without  being  deemed  thereby  to  have  acquired  or  become  possessed 
of  any  land  vrithin  the  meaning  of  the  laws  relating  to  mortmain, 
or  of  any  prohibition  or  restraint  agauist  the  holding  of  land  by 
such  corporations  or  trustees  contained  in  any  charter  or  Act  of 
Parliament ;  and  no  contract  f of  or  conveyance  of  any  interest  in 
land  made  bond  fide  for  the  purpose  only  of  such  security  is  void 
by  reason  of  any  non-compliance  vrith  the  conditions  and  solemni- 
ties required  by  9  Qteo.  EL  c.  36  (n).  Provided  that  in  every  case  in 
which  the  equity  of  redemption  of  the  premises  comprised  in  any 
such  security  shall  become  liable  to  foreclosure,  or  otherwise  barred 
or  released,  the  same  shaU  be  thenceforth  held  in  trust  to  be  sold 
and  converted  into  money,  and  shall  be  sold  accordingly ;  and  if 
any  decree  shall  be  made  in  any  suit  for  the  purpose  of  redeeming 
or  enforcing  such  security,  such  decree  shall  direct  a  sale  (in  default 
of  redemption)  and  not  a  foreclosure  of  such  premises  (o). 

"  Real  security  "  in  the  Act  includes  all  mortgages  or  charges,  Interpreta- 
legal  or  equitable,  of  or  upon  lands  or  hereditaments  of  any  ^^' 
tenure,  or  of  or  upon  any  estate  or  interest  therein,  or  any  charge 
or  incumbrance  thereon ;  and  "  conveyance "  includes  all  grants, 
releases,  transfers,  assignments,  appointments,  assurances,  orders, 
surrenders,  and  admissions  whatsoever  operating  to  pass  or  vest 
any  estate  or  interest,  at  law  or  in  equity,  in  the  premises  comprised 
in  any  real  security  (p). 

Power  to  invest  trust  money  in  real  securities  authorizes  an  in-  Long  lease- 
vestment  on  mortgage  of  property  held  for  an  unexpired  term  of    ^    «ecnnty. 

(t)  Sect.  34.  Trusts,  541,  8th  edit. 

(k)  Sect.  36.  (n)  Sect.  1.    9  Geo.  2,  c.  36  is  now 

(/)  ThiBwa8doneb7Romi]ly,M.B.,in  replaced  by  Part  II.  of    the   Mortm. 

Att.'Oen.  y.  Gibicn^  Ex  parte  Ltuhingfon,  and  Chant.  Uses  Act,  1888,  pott, 

Me  Lady  Fnor*8  Charity,  July  21,  1853.  (o)  Sect.  2. 


The  mortffago  was  for  50,000/.  upon  an  [p)  Sect.  3. 

estate  in  Northamptonahirc.    Lewin  on 
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not  less  than  200  years,  and  not  subject  to  any  reservation  of  rent 
greater  than  la.  a  year,  or  to  any  right  of  redemption,  or  to  any 
condition  for  re-entry  except  for  non-payment  of  rent  {q).  But 
not  where  the  terms  of  the  trust  expressly  forbid  it  (r). 

Mortgages  to  charity  trustees  must,  however,  satisfy  the  pro- 
visions of  Part  II.  of  the  Mortmain  and  Charitable  Uses  Act, 
1888  («).  But  the  proviso  for  redemption  is  not  a  condition  for 
the  benefit  of  the  assuror  within  the  meaning  of  sect.  4,  sub-sect.  (3) 
of  that  Act  (0. 

The  Court  has  not  in  general  allowed  money  belonging  to  a 
charity  to  be  invested  in  the  purchase  of  land  {u),  regarding  it  as 
contrary  to  the  policy  of  9  Geo.  IE.  o.  36  (or). 

Inasmuch,  however,  as,  if  the  conveyance  satisfies  the  statutory 
requirements,  there  is  nothing  contrary  to  the  Act  in  purchasing 
land  with  charity  moneys,  such  an  investment,  if  plainly  beneficial, 
and  if  there  were  no  other  objection  to  it,  might  be  made  even  by 
the  trustees  (y). 

And  the  Court  will  sometimes  make  such  orders  in  cases  where 
they  are  necessary,  as  where  a  school  requires  to  be  enlarged  (2). 

Upon  a  petition  under  an  information  for  the  management  of  a 
charity,  that  certain  mortgages  might  be  paid  off,  and  improve- 
ments and  repairs  effected  in  a  schoolhouse,  and  that  land  might  be 
purchased  for  that  purpose,  it  was  held  that  the  objects  of  the  peti- 
tion, being  of  a  mixed  nature,  and  all  manifestly  for  the  benefit  of  the 
charity,  it  would  not,  under  the  circumstances,  be  contrary  to  the 
poHoy  of  9  Geo.  II.  c.  36  to  allow  the  purchase  of  the  land  {a). 

The  Court  does  not  approve  of  a  purchase  of  land  by  charity 
trustees  under  very  special  conditions  of  sale  (6). 

By  sect.  27  of  the  Charitable  Trusts  Act,  1853  (c),  trustees  of 
charities  (and  as  to  incorporated  trustees  without  licence  in  mort- 
main) (d)  are  enabled  to  purchase  sites  for  the  erection  of  any 
house  or  building  with  or  without  garden,  playground,  or  other- 
wise, from  persons  under  disabiliiy.  And  the  section  incorporates 
the  Lands  Clauses  Consolidation  Act,  1845  (e). 


{q)  Trustee  Act,  1888  (51  &  62  Vict, 
c.  69),  8.  9. 

(r)  Ibid.  s.  12,  sub-8.  (2). 

(«)  Sect.  10,  sub-sect.  (1),  post, 

it)  Doe  V.  Mawkinsy  2  Q.  B.  212. 

(u)  Mather  v.  Scott,  2  Keen,  172; 
Att.'Gen,  v.  WiUon,  ibid.  680. 

(x)  Now  Part  II.  of  the  Mortm.  and 
Chant.  Uses  Act,  1888,  post. 

(y)  See  Vaughan  v.  Fairer^  2  Vos.  Sen. 
at  p.  188. 

(z)  Att.'Oen.  v.  JEarl  of  Mansfield^  14 
Sim.  601 ;  He  Monnor's  Trust,  3  W.  R. 


429.  Of.  also  pp.  260,  251,  ante,  with 
regard  to  the  removal  of  sites. 

(a)  Att.'Qen.  v.  Wardens^  ^.  of  Sufh- 
gate  School,  14  L.  J.  Gh.  425. 

(i)  Ex  parte  Oovemors  of  Christ*  s  Hos- 
pital, 2  H.  &  M.  166. 

(c)  Post. 

(d)  Charit.  Trusts  Amend.  Act,  1865, 
8.  41,  post.  But  with  regard  to  the 
acquisition  of  such  land,  Pfui;  II.  of  the 
Mortm.  and  Charit.  Usee  Act,  1888, 
must  be  complied  with. 

W  8  &  9  Vict.  c.  18. 
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Power  to  pxLrohase  a  site  is  sometimes  given  by  a  special  Act  of  Special  Acfc. 
Parliament  (/). 

The  Charity  Commissioners,  when  they  make  an  order  for  the  Inveetment  of 
sale  (g)  or  exchange  (h)  of  charity  lands,  are  required  to  give  direc-  ^^^       ^ 
tions  for  the  investment  of  the  pnrchase-money  or  money  received 
by  way  of  equality  of  exchange  (t).     So,  also,  when  they  direct  the 
sale  of  a  rent-charge,  annuity,  or  other  periodical  payment  charged 
on  land  for  the  benefit  of  a  charity  (k). 

Orders  of  the  Commissioners  for  the  investment  of  money  arising 
from  a  sale,  exchange,  or  partition,  are  to  be  carried  into  effect  by 
the  trustees  or  persons  administering  the  charity  (/). 

Principal  moneys  belonging  to  a  charity  directed  to  be  paid  to  Investment  of 
the  Official  Trustees  of  Charitable  Funds,  are  to  be  paid  to  their  (^^a?^^  ^^ 
account  at  the  bank,  and,  subject  to  the  order  of  the  Court,  or  Trustee, 
judge,  or  of  the  Board,  directing  the  payment,  invested  in  the 
public  funds  (m). 

Any  incorporated  charity,  or  the  trustees  of  a  charity,  whether  Re-invest- 
incorporated  or  not,  may,  with  the  consent  of  the  "Parity  Commis-  p,^^^  ^f 
sioners,  invest  money  arising  from  a  sale,  exchange,  or  partition  in  Wd. 
the  purchase  of  land,  and  hold  such  land  without  licence  in  mort- 
main (n). 

Church  trustees  may  invest  funds  in  their  hands  in  Government  Church 
or  real  securities  and  accumulate  the  income  thereof  or  otherwise 
deal  with  such  funds  as  they  think  expedient,  subject  to  the  pro- 
visions of  the  Compulsory  Church  Bate  Abolition  Act,  1868  (o). 

Money  in  Court  under  Lands  Clauses  Act. 
The  purchase-money  or  compensation  payable  under  the  Lands  Purchiwe- 
Clauses  Consolidation  Act,   1846  (jt?)*,  in    respect  of  the    lands,  oompensation 
whether  purchased  by  agreement  or  taken  compulsorily,  must,  if  ^^^^^^ 
amounting  to  or  exceeding  £200,  be  paid  into  the  bank  to  the 
account  of  the  Paymaster-General  {q)^  or,  if  under  £200  but  ex- 
ceeding £20,  into  the  bank  or  to  the  trustees  (r). 

(/)  Govemort  of  St.  Thomat'  HofpUal  see  antcy  p.  276. 
Y.  Corp&ration  of  Londotiy  11  L.  T.  N.  S.  (m)  Charit.  Trusts  Amend.  Act,  18dd, 

620;  Re  Sim  College,  67  L.  T.  K.  S.  s.   36,  pott.    But  with  regard  to  the 

743.  aoquisition  of  such  land,  the  proYisions 


(^)  Ante^  p.  263.  of  Fart  II.  of  the  Mortm.  and  Charit. 

")  AntSf  p.  267.  Usee  Act,  1888,  must  be  obserYe<' 

Charit.  Trusts  Act,  1863,  s.  24,  (o)  31  &  32  Vict.  c.  109,  s.  9. 


ih)  AntSy  p.  267.  Uses  Act,  1888,  must  be  obserYed. 
i)  Charit.  Trusts  Act,  1863,  s.  24,  (o)  31  &  32  Vict.  c.  109,  s.  9. 

po8t,  (p)  8  &  9  Vict.  0.  18.    The  material 

{k)  Ibid.  s.  26.  portions  of  this  Act  will  be  found  in 

(0  Charit.  Trusto  Amend.  Act,  1866,  App.  I.,  pott. 
s.  36,  pott.  (q)  Sect.  69. 

(m)  IHd.  s.  23,  and  note  thereto,  pott.  (r)  Sect.  71. 

As  to  what  iuYestments  are  authonsed, 
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The  sanction  of  the  Charity  Commissioners  to  payment  into 
Court  under  this  Act  is  not  required  («). 

Money  paid  into  Court  remains  deposited  until  applied  to  one  or 
more  of  the  following  purposes :  (1)  In  the  purchase  or  redemption 
of  land  tax  (t)y  or  the  discharge  of  any  debt  or  incumbrance 
affecting  the  land  in  respect  of  which  the  money  was  paid,  or 
affecting  other  lands  settled  therewith  to  the  same  or  the  like  uses, 
trusts,  or  purposes ;  (2)  in  the  purchase  of  other  lands  to  be  con- 
veyed, limited,  and  settled  upon  the  like  uses,  trusts,  and  purposes, 
and  in  the  same  manner  as  the  lands  in  respect  of  which  such 
money  shall  have  been  paid  stood  settled ;  (3)  in  removing  or 
replacing  buildings  taken  under  the  Act  or  injured  by  the  proximity 
of  the  works,  or  substituting  others  in  their  stead,  if  the  money  was 
paid  in  respect  of  such  buildings ;  (4)  in  payment  to  any  party 
becoming  absolutely  entitled  (u). 

Tlie  purchase-money  of  freeholds  may  be  invested  in  the  pur- 
chase of  a  term  of  years  subsisting  in  other  freeholds  vested  in  the 
same  persons,  such  term  being  substantially  an  incumbrance  on 
the  inheritance  (x). 

The  funds  may  also  be  directed  to  be  applied  in  rebuilding  (y), 
erecting  temporary  buildings  (s),  or  making  alterations  (a).  In 
one  case  they  were  applied  in  improving  the  water  supply  (ft). 

It  has  been  held  that  purchase-money  of  charity  land  paid  into 
Court  under  the  Lands  Clauses  Act  is  "  money  liable  to  be  laid  out 
in  the  purchase  of  land  to  be  made  subject  to  a  settlement "  within 
sect.  32  of  the  Settled  Land  Act,  1882  (c),  and  may  be  invested  or 
applied  as  "  capital  money  "  arising  under  that  A-ct  (d). 

With  regard  to  this  decision  it  is  by  no  means  clear  how,  seeing 
that,  according  to  the  definition  in  the  Act  (e),  it  is  essential  to  a 
settlement  that  there  shall  be  a  limitation  to  persons  by  way  of 


(s)  See  cases  cited  in  n.  {a)  to  sect.  17 
of  the  Charit.  Trusts  Act,  1863,  post, 

(0  Be  L.  B.  ^  S.  C.  By.  Co.,  18  Bcav. 
608 ;  Be  Bethlehem,  Hospital^  L.  B.  19 
Eq.  467;  Ex  parte  Hospital  of  St, 
Kathariney  17  Ch.  D.  378. 

(m)  Lands  Clauses  Consolidation  Act, 
1846,  s.  69. 

(x)  Be  Manchester y  ^-c.  By,  Co.,  2  Jur. 
N.  S.  31 ;  Ex  parte  Bishop  of  London,  2 
De  G.  F.  &  J.  14  ;  Ex  parte  Corporation 
of  Sheffield,  21  Beav.  162. 

(y)  Ex  parte  Thomer^s  Charity,  12 
L.  T.  O.  S.  266 ;  Ex  parte  Bean  and 
Chapter  of  Canterbury,  10  W.  R.  606 ; 
Be  Partington's  Trusts,  11  W.  R.  160 ; 
Ex  parte  Jesus  CoU.y  Cambridge,  60  L.  T. 


N.  8.  683;  Ex  parte  Parsoti,  ^e.  ofSt.AU 
phage,  55  L.  T.  N.  S.  314,  where  pay- 
ment out  was  directed  on  an  under- 
taking to  expend  in  rebuilding. 

(z)  Be  St,  Thomas'  Hospital,  11  W.  R. 
1018. 

(a)  Be  Buckinghamshire  By,  Co,,  14 
Jur.  1066;  Be  Trustees  of  Lymington  Bap-' 
tist  Chapel,  W.  N.  1877,  226. 

(*)  Be  Lathropp's  Charity,  L.  R.  1  Eq. 
467. 

(c)  45  &  46  Vict.  c.  38. 

(d)  Be  Byron's  Charity,  23  Ch.  D.  171 ; 
Be  Bethlehem  and  Bridewell  Hospitals,  30 
Ch.  D.  641. 

(e)  Settled  Land  Act,  1882,  s.  2,  sub- 
8.  (1). 
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suooession,  land  purchased  with  the  prooeeds  of  sale  of  charity  land 
can  be  said  to  be  "  subject  to  a  settlement "  within  sect.  32  (/). 

The  Court  does  not  usually  direct  the  purchase-money  to  be  laid  Purehaae  of 
out  in  the  purchase  of  land  of  difiFerent  tenure,  as,  for  instance,  the  different 
purchase-money  of  freeholds  to  be  applied  in  purchasing  lease-  tcJ^^"©- 
holds. 

Where,  however,  a  freehold  chapel  vested  in  trustees  had  been 
taken,  and  difficulty  was  experienced  in  finding  a  suitable  free- 
hold tenement  as  a  substitute,  and  the  trustees  were  absolutely 
entitled,  the  Court  permitted  the  money  to  be  applied  in  the  pur- 
chase of  a  leasehold  chapel  held  for  a  term  of  which  sixty  years 
were  unexpired  (g). 

But  the  purchase-money  of  freeholds  may  be  directed  to  be  laid 
out  in  enfranchising  copyholds  settled  upon  the  same  trusts,  that 
being  considered  to  be  an  investment  in  the  purchase  of  free- 
holds (A). 

When  a  re-investment  in  land  is  authorized  the  conveyance  to  Conyeyanoe 
the  charity  of  the  land  purchased  requires  inrolment  under  sect.  4,  Sroiied. 
sub-s.  (9),  of  the  Mortmain  and  Charitable  Uses  Act,  1888  (i). 

Applications  for  the  investment  of  funds  in  Court  under  the  Sanction  of 
Lands  Clauses  Act  are  applications  in  a  "suit  or  matter  actually  miaSonen,^' 
pending  "  within  the  meaning  of  sect.  17  of  the  Charitable  Trusts 
Act,  1853,  and  the  sanction  of  the  Charity  Commissioners  to  such 
applications  is  accordingly  not  required  (A*). 

A  number  of  cases  have  been  decided  as  to  how  far  charity  Parties 
trustees  are  persons  "  becoming  absolutely  entitled  "  to  funds  in  entiSfid*'^^ 
Court  under  this  Act.     From  these  it  appears  that  charity  trustees  charity 
who  have  no  power  of  sale  are  not  entitled  to  obtain  payment  out  truatees. 
as  being  "  absolutely  entitled,"  unless  they  obtain  the  sanction  of 
the  Charity  Commissioners  (/). 

And  it  seems  to  be  doubtful  whether  even  trustees  having  a 
power  of  sale  are  persons  "  absolutely  entitled  "  (m).    And  even  if 

(/)  See   Wolfltenliolme    &    Turner's  291 ;  ^  parte  Governors,  ^.  of  Norfolk 

Settled  Land  Act  (2nd  ed.),  p.  50.  Clergy,  W.  K.  1882,  53  ;  and  see  next 

($r)  Re  Rehobotk  Chapel,  L.  B.  19  Eq.  note. 

180.     And  see  Ex  parte  Master,  Ae.  of  (m)  Ex  parte    Trustees    of    Tid    St. 

TrinityCoU.,  Cambridge,  IS  Jj.T.'N.Q.  Giles''    Charity,    17    "W.    R.    758;    Re 

849 ;  Ex  parte  Ifaeaulayy  23  L.  J.  Gh.  Spurstowe's     Charity,    L.    B.    18    Eq. 

815.  279.     See  also   Re  Lathropp's   Charity^ 

(h)  Re  Cheshunt  Coll,  1  Jur.  N.   S.  L.  B.  1  Eq.  467;  Re  Rehoioth  Chapel, 

995.   And  see  Dixon  y.  Jackson,  25  L.  J.  L.  B.  19  Eq.  180 ;  Ex  parte  Parson,  ^e,  of 

Ch.  688.  8t,  Alphage,  66  L.  T.  N.  S.  314;  Ex 

(i)  Fi>st.    See  Re  Governors  of  Chrisfs  parte  Haberdashers'  Co.,  65  L.  T.  N.  S. 

Ho»pUal,  12  W.  B.  669.  768.     The   foUowing   analysis   of   the 

ik)  See  n.  (a)  to  that  section,  post,  oases  with  regard  to  payment  out  to 

With  regard  to  procedure  and  costs,  see  charity  trustees  may  be  useful :— In  Ex 

post,  pp.  341,  342,  355.  parU  Trustees  of  Tid  St,  Giles*  Charity, 

(/)  Re  Faversham  Charities,  10  W.  B.  supra,  Stuart,  V.-C,  and  in  Re  Spur- 
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they  are,  it  appears  that  the  Court  still  has  a  discretion  to  refuse  to 
order  payment  out  to  them.  The  result  is,  that  in  every  case  the 
sanction  of  the  Charity  Commissioners  to  the  application  should  be 
obtained. 

A  petition  for  payment  or  transfer  to  the  Official  Trustees  of 
Charitable  Funds  is  a  petition  for  payment  out  to  persons  becoming 
absolutely  entitled  (p). 

Applications  by  charity  trustees  for  the  interim  investment  of 
charity  funds  in  Court  under  the  Lands  Clauses  Act  {q),  and  for 
the  payment  of  dividends  to  them,  do  not  require  the  sanction  of 
the  Charity  Commissioners  (r). 

The  dividends  on  a  fund  in  Court  will  be  ordered  to  be  paid  to 
the  charity  trustees  (s).     The  direction  may  either  be  for  payment 

9totoe*8  Charityy  mpra^  Malins,  V.-C, 
ordered  payment  out  to  charity  trustees 
without  requiring  the  sanction  of  the 
Charity  Commissioners.  In  neither  of 
tiiese  cases  did  it  appear  whether  the 
trustees  had  or  had  not  a  power  of  sale. 
In  the  recent  case  of  Re  Parson^  ^c,  of 
St.  Alphagty  supra,  a  petition  was  pre- 
sented by  the  parson,  churchwardens, 
and  pariJBhioners  of  St.  Alphage  for 
payment  out  of  674/.,  upon  their  under- 
takin^f  to  expend  it,  or  the  greater  portion 
of  it,  m  rebuilding  the  porch  of  a  church. 
The  petitioners  had  no  power  of  sale, 
and  the  consent  of  the  Charity  Commis- 
sioners had  not  been  obtained.  Chitty, 
J.,  doubted  whether  the  order  as  asked 
for  could  be  made,  but,  as  the  respon- 
dents did  not  oppose,  ordered  payment 
out  to  the  petitioners  upon  production  of 
the  Charify  Commissioners'  certificate 
that  500/.  had  been  expended  in  re- 
building the  porch.  See  also  Se  La- 
thropp*8  Charity,  L.  B.  1  Eq.  467. 
On  the  other  hand,  it  was  held  by 
Wood,  V.-C,  in  J2e  Faveraham  Charities, 
10  W.  R.  291,  that  charity  trustees  who 
had  no  power  of  sale  could  not  obtain 
payment  out  without  the  sanction  of 
the  Charity  Commissioners.  And  in 
the  case  of  Ex  parte  Governors,  ^.  of 
Norfolk  Clergy,  W.  N.  1882,  53,  Fry, 
J.,  declining  to  follow  Re  Spurstowe^s 
Charity,  refused  to  order  payment  out 
on  the  application  of  the  goTemors  of 
the  charity,  who  had  no  power  of  sale, 
but  directed  the  fund  to  be  invested, 
and  ti^e  dividends  to  be  paid  to  the  trea- 
surer of  the  charity  for  the  time  being. 
It  appears,  therefore,  that  Ex  parte 
Trustees  of  Tid  St,  Ones'  Charity  and 
Re  Spurstoice^s  Charity,  supra,  are  not 
to  be  regarded  as  authorities  that  trus- 
tees who  have  no  power  of  sale  are 
entitled  to  have  payment  out  with- 
out the  sanction  of  the  Commissioners. 
With  regard  to  trustees  who  have  a 


power  of  sale,  it  will  be  observed  that 
the  cases  draw  a  distinction  between 
trustees  who  have  not,  and  trustees  who 
have,  a  power  of  sale ;  and  while  they 
decide  that  in  the  former  case  payment 
out  cannot  be  obtained  without  the 
sanction  of  the  Commissioners,  they 
decide  nothing  as  to  the  latter.  And| 
indeed,  it  may  be  said  that  if  and  so  far 
as  Ex  parte  Trustees  of  2\d  St,  Giles* 
Charity,  and  Re  SpurstoweU  Charity, 
decid^  that  trustees  having  a  power  of 
sale  are  entitled  to  payment  out  with- 
out the  assent  of  the  Commissioners, 
they  have  not  been  dissented  from. 
However,  in  the  recent  case  of  Re 
Smith,  40  Ch.  B.  386,  which  related 
to  private  trustees,  it  was  held  that, 
even  though  there  may  be  jurisdiction 
to  order  payment  out  to  trustees  with  a 
power  of  sale  as  persons  ''absoluteiy 
entitled,"  they  are  not  entitled  to  such 
an  order  as  a  matter  of  right,  and  it  is 
in  the  discretion  of  Uie  Court  to  re- 
fuse it.  See  also  Re  HobsotCs  Trusts 
7  Oh.  D.  708 ;  and  Re  Ward's  Estates, 

28  Oh.  D.  100,  which  merely  decided 
that  in  those  particular  cases  the  order 
might  reasonably  be  made.  It  seems, 
therefore,  thafc  in  all  cases  the  safer 
course  is  to  obtain  the  consent  of  the 
Charity  Commissioners  to  an  application 
for  payment  out  ol  Court. 

(p)  Re  Estates  of  Rristol  Free  Gram* 
inar  School,  47  L.  J.  Ch.  317;  Ex  parte 
Trustees  of  Bishop  Monk's  Horjuid  Trust, 

29  W.  R.  462 ;  and  see  post,  pp.  865, 
356. 

(q)  Sect.  70. 

{r)  See  n.  (a)  to  sect.  17  of  the  Charit. 
Trusts  Act,  1853,  post,  and  cases  there 
cited. 

(*)  Re  Andenshaw  School,  1  N.  R. 
266  ;  Re  Shakespeare  Walk  School,  12  Ch. 
D.  1 78.  See  .^«.  -  Gen.  v.  Brandreth,  1 Y. 
&  0.  C.  0.  200;  Reeve  v,  Att,'Gen.,  3 
Hare,  at  p.  198. 
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to  the  existing  trustees  of  the  charity  by  name,  or  any  two  of  them, 
or  to  the  trustees  for  the  time  being  (so  as  to  prevent  the  necessity 
of  obtaining  a  new  order  when  fresh  trustees  are  appointed  (t) ),  or 
any  two  of  them  (a),  or  to  the  treasurer  of  the  charity ;  and  where 
there  was  no  treasurer,  the  Court  ordered  payment  of  dividends  to 
the  secretary  of  the  trustees  of  the  charity  by  name,  and  to  his 
successors  the  secretaries  for  the  time  being  of  the  trustees  (x). 

Money  paid  into  Court  under  the  Lands  Clauses  Act  as  the  pur-  Furohase- 
chade-money  of  disused  burial  grounds  will  be  invested,  and  the  J^%i^iai   ' 
dividends  paid  to  the  person  who  would  have  been  entitled  to  the  groimda. 
burial  fees  if  the  burial  grounds  had  continued  to  be  used.   Accord- 
ingly, if  such  fees  were  receivable  by  the  rector,  the  dividends  will 
be  paid  to  him  (y) ;    and   similarly  if    they  were    received  by 
trustees  (s). 

Registration^  8fe. 
By  52  Geo.  III.  c.  102,  a  memorial  or  statement  of  the  real  and  62  G«o.  ni. 
personal  estate,  and  the  income,  investments,  and  objects  of  charities  Re^^tion. 
and  charitable  donations  for  the  benefit  of  any  poor  or  other 
persons  in  any  place  in  England  or  Wales,  with  the  names  of  the 
founders  or  benefactors,  and  the  persons  having  custody  or  control 
of  the  deeds,  wills,  and  other  instruments  whereby  such  charities 
and  charitable  donations  were  founded  or  increased,  and  of  the 
trustees,  f eofEees,  or  possessors  of  such  real  or  personal  estate,  was 
directed  to  be  registered  by  the  trustees,  feofEees,  or  possessors, 
or  some  or  one  of  them,  in  manner  and  form  contained  in  the 
schedule  to  the  Act,  in  the  office  of  the  clerk  of  the  peace  of  the 
county  or  city  or  town,  being  a  county  in  itself,  within  which  such 
poor  or  other  persons  were.  The  memorial  or  statement  was  to  be 
signed  by  the  persons  causing  the  same  to  be  registered,  and  left 
in  the  office  of  the  clerk  of  the  peace,  who  was  directed  forthwith  to 
transmit  a  duplicate  or  copy  of  the  ssone  to  the  Enrolment  Office  (a) 
of  the  Court  of  Chancery  (ft). 

(<)  The  company  would  not  be  liable  dends  to  a  corporation  sole,  sec  £x  parte 

for  the  costs  of  a  fresh  application  in  Archbishop  of  Canterbury^  2  De  G.  &  Sm. 

such  a  case:  Be  Andenshatv  School,   1  365;  £e Fearce,  24  Beskv.  491 ;  Att.-Oen, 

N.  R.  266.  ▼.  Vinty  3  De  G.  &  Sm.  704. 

(m)  Be  Collins'  ChaHty,  20  L.  J.  Ch.  (x)  Be  Codriny  ton's  Charity  yL.'RAS^. 

168;   Att.-Gen,  y.   JBriekdale,   8  Beay.  668. 

223  ;  MiUte  v.  Gilbart,  W.  N.  1876, 128 ;  (y)  Ex  parte  Beetor  of  Liverpool,  L.  R. 

and  see  Set.  4th  ed.  p.  89.    See  also  Ex  11  £q.  16 ;  Ex  parte  Beetor  of  St.  Martin's, 

parte   Trustees   of  Shrewsbury  Hospital,  Birmingham,  ibid,  23. 
9  Hare,  App.  zly.,  where  the  diyidends  (2)  Be  St,  Paneras  Burial  Ground,  L.  R. 

were  orderea  to  be  paid  to  the  trustees  3  Eq.  173. 

by  name,  and  the  survivors  and  survivor  (a)  Now  the  Enrolment  Department 

of  them,  and  the  trustees  for  the  time  of  the  Central  Office, 
being.    With  regard  to  payment  of  divi-  (b)  Sect.  1. 
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And  sect.  2  provides  that  "Wherever  any  such  charity  or 
charitable  donations  shall  be  founded,  established,  made  or  bene- 
fited, increased  or  secured  by  any  deed,  will,  or  other  instrument 
hereafter  to  be  made  or  executed  by  any  person  or  persons,  then  a 
like  memorial  or  statement,  according  to  the  directions  hereinbefore 
contained,  shall  be  registered  and  left  and  transmitted  as  aforesaid 
by  such  person  or  persons  as  are  hereinbefore  mentioned,  within 
12  months  after  the  decease  of  such  person  or  persons  by  whom 
any  such  will,  deed  or  deeds,  or  other  instrument  shall  have  been 
made  or  executed." 

The  clerks  of  the  peace  are  directed  to  provide  proper  books  in 
which  the  registers  shall  be  made,  and  such  books  must  be  kept  for 
public  use  and  inspection  with  a  correct  index  (c). 

If  the  persons  to  be  benefited  are  not  wholly  within  one  county 
notice  must  be  given  in  the  London  Gazette  {d). 

If  the  directions  as  to  registration  are  not  complied  with  a 
petition  complaining  thereof  may  be  presented  by  any  two  or  more 
persons  interested  in  the  charity  or  charitable  donation  (e).  But 
proceedings  under  the  Act  cannot  decide  any  right  or  title  (/). 

The  clerks  of  the  peaxse  are  required  to  make  searches  for  and 
give  copies  of  the  registers  to  any  person  (g). 

The  fees  of  the  clerks  of  the  peace  for  registration  and  giving 
copies  of  entries  are  Is.  for  every  100  words.  In  addition  to  this, 
the  cost  of  any  notification  in  the  London  Gazette,  and  10«.  for 
drawing  and  inserting  the  notification  and  for  sending  the  copy 
for  enrolment  in  the  High  Court,  have  to  be  paid  (A). 

Further  time  for  registration  is  allowed  in  certain  cases  (e),  and 
provision  is  made  for  the  costs  of  registration  (A). 

The  Act  does  not  extend  to  any  charity  or  charitable  donation 
not  issuing  out  of  or  secured  upon  lands,  tenements,  or  heredita- 
ments, or  directed  by  the  founder  or  donor  to  be  secured  thereon, 
or  to  be  permanently  invested  in  government  or  public  stocks  or 
funds,  or  to  any  charitable  donation  which  by  the  direction  of  the 
donor  or  by  the  lawful  rules  of  any  charitable  institution  may  be 
wholly  or  in  part  expended  in  and  about  the  charitable  purpose  for 
which  the  same  may  have  been  given,  at  the  discretion  of  tlie 
governors,  directors,  managers,  or  trustees  of  such  charitable  insti- 
tution (/). 

Nor  does  the  Act  extend  to  any  hospital,  school  or  other  charitable 
institution  founded,  improved,   or  regulated  by  the  Crown  or  a 


(c)  Sect.  3. 
{d)  Sect.  4. 
(e)   Sect.  6. 
(/)  Sect.  6. 
iff)  Sect.  7. 


(A)  Sect.  8. 
(i)  Sect.  9. 
Ik)  Sect.  10. 
(/)  Ibid. 
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special  Act  of  Parliament,  or  to  any  charitable  donation  under  the 
superintendence  of  such  hospital,  school  or  institution,  or  to  the 
governors  of  the  corporation  of  the  charity  for  the  relief  of  poor 
widows  and  children  of  clergymen,  or  to  friendly  societies,  or  to 
Oxford  or  Cambridge  Universities,  or  any  college  or  hall  thereof,  or  to 
any  charitable  bequest,  devise,  gift  or  foundation  under  the  control 
thereof,  or  to  the  Eadcliffe  Infirmary,  or  to  Westminster,  Eton,  or 
Winchester,  or  to  any  cathedral  or  collegiate  church,  or  to  the  Charter- 
house, or  to  the  Corporation  of  the  Trinity  House  of  Deptf  ord  Strond, 
or  to  charities  for  the  benefit  of  Jews  (w)  or  Quakers  (n). 

Nor  does  the  Act  extend  to  any  charity  or  charitable  donation 
or  foundation,  accounts  whereof  have  been  directed  to  be  annually 
passed  in  the  High  Court ;  or  to  charities,  of  which  the  gross 
income  does  not  exceed  40«.,  if  a  memorial  thereof  was  within  six 
months  after  the  passing  of  the  Act  deposited  with  the  minister  of 
the  parish  (o). 

Several  charities  held  or  managed  by  one  corporation  or  guild 
may  be  stated  in  one  memorial  (p). 

By  the  Local  Q-ovemment  Act,  1888  (^),  the  registration  of  Transfer  to 
charitable  gifts  under  the  above  Act  is  transferred  to  the  County  co^^. 
Councils. 

By  the  Places  of  Eeligious  Worship  Registration  Act,  1855  (r),  Registratioii 
every  place    of    meeting    for    religious    worship    of    Protestant  ^iKJ^  °^ 
Dissenters,  Eoman  Catholics,  and  Jews,  not  already  certified,  or  of  worahip. 
any  other  body  or  denomination  of  persons,  may  be  certified  to  the 
Registrar-General  of  Births,  Deaths,  and  Marriages  («),  who  must 
record  aU  places  so  certified  (t) ,    Places  of  meeting  already  certified, 
save  those  certified  imder  16  &  16  Vict.  c.  36,  which  is  repealed 
by  the  Act  (m),  may  be  certified  to  the   Registrar-Greneral,  and 
must  be  recorded  by  him  (x).    A  fee  of  2«.  6rf.  must  be  paid 
with  the  certificate  to  the  superintendent  registrar  (y). 

Notice  must  be  given  to  the  Registrar-Greneral  of  every  certified 
place  of  meeting  becoming  disused  for  the  purposes  for  which  it 
was  certified  (z).  lists  of  certified  places  must  be  printed,  and  sent 
to  the  superintendent  registrars,  and  must  be  open  to  inspection 
on  payment  of  the  prescribed  fee  (a). 

Whenever  any  certified  place  of  religious  worship  ceases  to  be 
used  as  such,  the  Registrar-Greneral  must  cancel  the  record  of 
certification,  and  give  public  notice  thereof  by  advertisement  (ft). 

(m)  Sect.  11.  (0  Sect.  3. 

(n)  Sect.  12.  lu)  Sect.  1. 

(o)  Sect.  13.  Ix)  Sect.  4. 

{p)  Sect.  14.  (y)  Sect.  6. 

(7)  61  ft  62  Vict.  0. 41, 8.  3, 8ub-s.  (xv.) .  (z)  Sect.  6. 

(r)  18  &  19  Vict.  c.  81.  (a)  Sect.  7. 

i#j  Sect.  2.  (b)  Sect.  8. 


286 


REGULATION  AND  MANAGEMENT. 


[chap.  TX. 


TlfftTiflnTniiiy  to 

compel 
r^lifltratioD. 

List  of 
parochial 
charities,  &o, 
to  be  kept  hy 
vestiy. 


Hetropolitan 
Testries. 


Seot.  9  provides  that  certified  places  of  worship  axe  exempted 
from  the  Charitahle  Trusts  Act,  1853  (c). 

The  Act  does  not  affect  churches  and  chapels  of  the  Established 
Church  (d), 

A  certificate  of  a  place  of  worship  having  been  certified  can  be 
obtained  on  payment  of  the  prescribed  fee,  and  is  receivable  in 
evidence  (e). 

The  Act  does  not  extend  to  Scotland  or  Ireland  (/). 

A  mandamus  lies  in  case  of  refusal  to  register  and  certify 
dissenting  meeting-houses  {g). 

It  is  provided  by  1  &  2  WiU.  IV.  c.  60  (A)  that  the  vestry  in 
any  parish  adopting  the  Act  shall  cause  to  be  made  out  once  in 
every  year  a  list  of  the  freehold,  copyhold,  and  leasehold  estates, 
and  of  all  charitable  foundations  and  bequests  belonging  to  the 
parish  and  under  the  control  of  the  vestiy.  The  list  must  contain 
an  account  of  the  place  where  the  estate  or  charitable  foundation  is 
situate,  the  mode  of  investment  of  the  bequest,  and  must  specify 
the  yearly  rental  and  the  particular  appropriation  thereof,  the 
names  of  the  persons  partaking  of  the  benefit  (except  where  the 
benefit  is  allotted  to  the  poor  of  the  parish  generally),  and  to  what 
amount  in  each  case,  the  persons  in  whom  the  estates  are  vested, 
and  the  trustees  for  each  charity ;  and  the  list  must  be  open  for  the 
inspection  of  the  ratepayers  at  the  office  of  the  vestry  clerk  at  the 
same  time  with  the  accounts  audited  under  the  provisions  of  the  Act. 

Every  metropolitan  vestry  must,  once  at  least  in  every  year,  cause 
to  be  made  out  a  list  of  all  charitable  foundations  and  bequests 
belonging  to  the  parish  and  under  the  control  of  the  vestry,  and 
the  list  must  contain  a  detailed  account  of  the  place  where  the 
charitable  f  oxmdation  is  situate,  or  the  investments  of  the  bequest, 
with  the  yearly  rental  and  particular  appropriation  thereof,  and 
the  names  of  the  persons  partaking  of  the  benefit  (except  where 
the  benefit  is  allotted  for  the  poor  of  the  parish  generally),  and  to 
what  amount,  and  the  names  and  descriptions  of  the  charity 
trustees ;  and  such  lists  must  be  open  for  the  inspection  of  the  rate- 
payers at  the  office  of  the  vestry  clerk  at  the  same  time  with  the 
accoxmts  audited  under  the  Act  (/). 


{e)  They  are  also  expressly  exempted 
by  sect.  62  of  that  Act,  post.  Exempted 
charities  are,  however,  empowered  to 
make  application  to  have  the  benefit  of 
the  Charit.  Trusts  Acts  extended  to 
them :  Charit.  Trusts  Act,  1869,  s.  14, 
pott.  And,  by  sect.  15  of  the  same  Act, , 
the  exemption  of  places  of  worship  has 
been  removed,  so  far  as  relates  to  the 
appointment  and  removal  of  trustees, 
t£e  vesting  of  real  or  personal  estate, 
and  the  establishment  of  schemes.    See 


note  to  that  section,  post. 

(d)  Places  of  Religious  Worship  Regis- 
tration Act,  1855,  s.  10. 

le)  Sect.  11. 

(/)  Sect.  14. 

(^)  JRex  V.  Justices  of  JDerhy^  4  Burr. 
1991. 

(k)  Sect.  39;  this  section,  although 
not  repealed,  is  believed  to  be  obsolete. 

(»)  Met.  Local  Management  Act,  1855, 
s.  199. 
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A  copy  of  the  aooounts  furnished  by  charity  trustees  to  the  Entry  in 
Charity    Commissioners  is,  in  the  case  of    parochial    charities,  or^unts 
required  to  be  sent  to  the  churchwardens  of  the  parish  with  which  ^^^  ^ 
the  objects  of  the  charity  are  identified.     The  churchwardens  must  miasionere. 
then  present  the  same  at  the  next  general  meeting  of  the  vestry, 
and  insert  a  copy  in  the  minutes  of  the  vestry  book.     The  copy 
must  be  open  to  inspection  and  copies  of  it  may  be  obtained  (A). 

Ntmance. 

A  charitable  institution  cannot,  of  course,  be  established  in  such  Nuisance. 
a  way  or  in  such  a  situation  as  to  constitute  a  nuisance,  unless 
under  the  authority  of  an  Act  of  Parliament  so  directory  and 
specific  as  to  take  away  from  the  neighbours  or  the  public  the 
right  which  they  would  otherwise  have  had  to  complain  of  the 
nuisance.  And  the  establishment  of  it  in  such  a  way  or  place  may 
be  restrained  by  injxmction  (/).  This  is  illustrated  by  the  various 
cases  which  have  arisen  with  regard  to  small-pox  hospitals  (m). 

The  erection  of  a  building  for  the  education  and  lodging  of  Coyenantnot 
girls,  in  connection  with  a  charitable  institution  for  the  daughters  j^i^^^^and 
of  missionaries,  is  a  brecwh  of  a  covenant  not  to  use  a  house  other-  *<>  ^  houae 
wise  than  as  a  private  dwelling-house,  or  for   any  purpose   of  dweS^ 

trade  (»).  house  only. 

Similarly,  a  charitable  institution  for  working-girls,  whether  any 
payment  is  taken  or  not,  is  a  business  within  the  meaning  of  a 
covenant  not  to  carry  on  any  trade  or  business  on  the  premises  (o). 
So  also  is  a  hospital  (p). 

The  establishment  of  a  hospital  for  the  treatment  of  out-door  Obnoxious 
patients  suffering  from  diseases  of  the  throat,  nose,  ear,  skin,  eye,  *'*^®^- 
fistula,  and  other  diseases,  is  a  breach  of  a  covenant  in  a  building 
lease  against  canying  on  certain  specified  trades,  or  doing  any  act 
"  which  shall  or  may  be  or  grow  to  the  annoyance,  nuisance, 
grievance,  or  damage  of  the  lessor,  his  heirs  or  assigns,  or  the 
inhabitants  of  the  neighbouring  or  adjoining  houses,"  and  will  be 
restrained  by  injunction  (q), 

{k)  Chant.  Trusts  Amend.  Act,  1855,  Betideloio  y.  Guardians  of  Wortley  Union^ 

s.  44,  post.  57  L.  J.  Ch.  762. 

(0   Metropolitan    Asylum    District    y.  (»)  German  y.  CTtapman,  7  Gh.  B.  271. 

mu,  6  App.  Caa.  193.  (o)  Rolls  y.  Miller,  27  Ch.  D.  71. 

(«)    Baines    y.    Baker,    Amb.    168;  \p)  BramwellT.  Laey,  Id  Ch^Jy,  e>%\\ 

Metropolitan   Asylum   District   y.    HUlj  Fortman  y.  Home  Hospitals  Association, 

supra ;    Fleet   y.   Metropolitan   Asylums  27  Ch.  D.  81,  n. 

Board,  2  Times  L.  R.  361 ;   Matthews  {q)  TodSeatley  y.  Benham,  40  Ch.  D. 

y.  Mayor,  ^.  of  Sheffield,  31  Sol.  J.  773 ;  80. 
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The  remedies  for  breach  of  trust  may  be  considered  in  the 
following  order :  (1)  the  right  of  the  cestttis  que  tru^t  to  follow  the 
estate  into  the  hands  of  a  stranger  to  whom  it  has  been  wrong- 
fully conveyed,  and  the  right  to  follow  and  attach  property  into 
which  the  trust  estate  has  been  improperly  converted;  (2)  the 
remedies  against  the  trustees,  &c. 


Volunteer. 


Purchaser  for 
value  with 
notice. 


Notice  before 
oonyeyance. 

Getting  in 
legal  estate. 


Improper 
alienation  set 
aside. 


Big/it  to  follow  Trmt  Estate, 

It  is  clear  that  a  charity  estate  may  be  followed  into  the  hands 
of  a  volunteer,  whether  he  had  notice  of  the  trusts  or  not  {a). 

If  the  estate  is  aliened  to  a  purchaser  for  value  with  notice  of 
the  trusts,  he  is  affected  by  the  trusts  in  the  same  manner  and  to 
the  same  extent  as  the  persons  from  whom  he  purchased  {b). 

Notice  at  any  time  before  the  execution  of  the  conveyance  is 
binding  upon  a  purchaser  (c). 

And  although  a  purchaser  for  value  without  notice  before 
conveyance  may  ordinarily,  if  it  afterwards  appear  that  the  con- 
veyajice  is  defective,  protect  himself  by  getting  in  the  legal  estate, 
yet  he  cannot  do  so  by  taking  a  conveyance  of  the  legal  estate 
from  the  trustees  {d). 

An  alienation  of  charity  land  which  constitutes  a  breach  of 
trust  (e),  whether  by  way  of  absolute  conveyance  (/),  or  by  way  of 
lease,  and  for  whatever  term  of  years  (^),  will,  xmless  the  defence 


(a)  Mantell  v.  Mansell,  2  P.  Wms.  at  p. 
681 ;  Lewin  on  Trusts,  8th  ed.  p.  857. 

(*)  Harding  v.  Edge,  2  Ch.  Ca.  94 ; 
Att.'Oen.  V.  Christ* a  Hoapitaly  3  My.  & 
K.  344 ;  Att.'Oen,  v.  Flinty  4  Hare,  147 ; 
Att.'Gen.  v.  Sail,  16  Beav.  388. 

(<?)  Inhabitants  of  Woodford  v.  Park- 
hurst,  Duke,  70 ;   ibid,  by  Bridg.  378. 

(rf)  Saunders  v.  Dehew,  2  Vem.  271. 
See  Mumford  v.  Stohtcasser,  L.  R.  18 
£q.  656. 

{e)  As  to  when  an  alienation  is  a 
breach  of  trust,  see  Chap.  IX.  sect.  2, 
ante. 


(/)  Ait.'Gen,  y.  Kerr,  2  Beav.  420 ; 
Att,'Gen.  v.  Chrisf  s Hospital,  3  My.  &K. 
344;  Att,'0en.Y.£retiingham,ZBesiY,9l ; 
Att,-Gen.  v.  Bishop  of  Manchester,  L.  R. 
3  Eq.  436.  See  also  BlaeksUm  y.  Hems- 
worth  Hospital,  Duke,  49;  and  ante, 
pp.  251  et  seq. 

(^)  Re  Lawford  Charity,  3  Mer.  at 
p.  457  ;  Lydiatt  y.  Foaeh,  2  Vem.  410 ; 
Att.'Gen,  y.  Green,  6  Ves.  462  ;  Att,- 
Gen,  y.  Brooke,  18  Ves.  319  ;  Att.-Gen, 
V.  PilgHm,  12  Beay.  67  ;  Ward  v.  Hip- 
well,  3  Qifl.  547.  See  also  cases  cited 
ante,  p.  260. 
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of  purchase  for  value  without  notice,  or  the  Statutes  of  Limitations 
can  be  pleaded,  be  set  aside. 

An  inquiry  may  be  directed  as  to  the  propriety  of  taking  pro-  Inquiry, 
ceedings  to  set  aside  a  lease  (A),  and  the  lessee  may  have  leave  to 
attend  (*). 

And,  as  has  been  seen,  if  the  alienation  is  absolute  (y),  or  Onus  of 
for  a  long  term  of  years  (A),  or  with  a  covenant  for  perpetual  ^^^^^' 
renewal  (/),  the  onus  of  proving  that  the  transaction  was  provident 
and  beneficial  to  the  charity  is  upon  the  persons  dealing  with  the 
trustees. 

In  Att-Gen,  v.  Bishop  of  Manchester  (m)  the  surviving  trustee  of  AtL-Gm.  v. 
a  private  chapel  held  upon  trust  for  the  benefit  of  a  charitable  insti-  jfaZheater, 
tution  conveyed  it  to  the  Church  Building  Commissioners  (now  the 
Ecclesiastical  Commissioners),  under  theOhurch  Building  Acts  {n). 
It  was  held  that  the  conveyance  was  a  breach  of  trust,  and  ought 
to  be  set  aside,  although  the  Commissioners  had  caused  the  chapel  to 
be  consecrated  as  a  parish  church,  and  the  parson  who  had  been  chap- 
lain of  the  charity  to  be  appointed  incumbent  of  it,  and  a  district 
to  be  assigned  to  it  under  an  Order  in  Coimcil,  and  although  the 
charitable  institution,  in  return  for  the  loss  of  their  chaplain  and 
chapel,  had  had  two  galleries  in  the  church  allotted  to  them.  And 
Stuart,  V.-C,  said  (o)  :  "  It  is  a  consideration  of  some  importance 
that  by  the  consecration,  and  by  the  Order  in  Council,  this  chapel, 
which  was  converted  (improperly,  as  I  think,  by  these  proceedings) 
into  a  parish  church,  has  had  a  district  assigned  to  it,  and  has  been 
used  as  a  parish  church,  and  banns  have  been  published  in  it,  and 
other  things  have  been  done  which  must  be  affected  by  the  decree 
which  I  must  make.  But  where  public  acts  are  done  by  public 
bodies,  if  they  interfere  with  the  rights  of  property  in  the  way 
mentioned  by  Lord  Cottenham  (^),  they  must  be  considered  only 
as  the  acts  of  private  persons  improperly  dealing  with  property." 

A  lease  of  a  charity  estate  may  be  set  aside  on  the  mere  ground  Lease  set 
of  undervalue  of  the  rent  reserved  (y).  nSdemSue. 

(A)  Set.,  4th  ed.  pp.  677  wy.  («)  68  Geo.  III.  c.  45 ;  69  Geo.  IH. 

(»)  Att.'Gen,  v.  Fretyfuan^  8    Bear.  c.  134  ;  3  Geo.  IV.  c.  72. 

316.  (o)  At  p.  469. 

(j)  AtL-Gen,  y.  Brettingham^  3  Beav.  {p)  See  Frewin  y.  Lewis,  4  My.  &  C. 

91.  at  p.  264. 

(k)  AU,'Gen,  ▼.   Green,  6  Ves.  462;  (q)  Croucher  v.   Citizens  of  Worcester, 

Att.'Gen,  v.  Owen,  10  Ves.  666  ;  Att.-  T>wse,  33;  Mows  v.  Almsmen  of  Tavistock, 

Gen,  ▼.  Griffith,  18  Ves.  66 ;  Att,'Gen.  Duke,   42 ;    Poor  of  Yervel  v.   Sutton, 

▼.  Backhouse,  17  Vee.  283 ;  Att.-Gen,  v.  Duke,    43 ;     Wright    v.    Newport-Pond 

Hall,  16  Beav.  388.  School,  Duke,  46  ;  Inhabitants  of  Eltham 

(0  Lydiatt  v.   Foaeh,   2   Vem.   410;  v.  Warreyn,'Dvke,^'! \  Att,'Gen,Y.  Lord 

Att,'Gen.  v.  Brooke,  18  Ves.  at  p.  326;  Gower,  9  Mod.  224,  229 ;  East  v.  Itj/al, 

Att.'Gen,  v.  Hungerford,  2  a.  &T.  367.  2  P.  Wma.  284  ;  Att.-Gen,  ▼.  Dixie,  13 

(m)  L.  R.  3  Bq.  436.  Ves.   519;    Att.-Gen,    v.   Magwood,   18 

T.  U 
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Undervalue 
must  be  dear. 


SnbBequent 
increase  of 
value. 


Corrupt 
motive. 


Lease  signed 
by  majority 
of  trustees. 


Lessee  cannot 
dispute  land- 
lord's title.      . 


Lease  set 
aside  not- 
ivithstanding 
expenditure. 
Allowance  for 
permanent 
improve- 
ments. 


But  the  undervalue  must  be  satisfactorily  proved,  and  consider- 
able in  amount.  It  is  not  enough  to  show  that  a  little  more  rent 
might  have  been  obtained  for  the  estate  than  was  actually  re- 
served (r). 

Nor  is  it  sufficient  to  infer  the  underletting  from  the  value  of 
the  property  at  some  subsequent  period  («).  Still  less,  if  the  trans- 
action was  originally  proper,  can  a  subsequent  change  of  circum- 
stances, as  an  increase  in  the  value  of  the  property,  be  a  ground 
for  setting  it  aside  (f), 

"  It  ought  to  be  remembered  ....  that  the  case  of  a  charity 
is  one  in  which,  of  all  others,  the  security  of  the  rent  is  the  first 
object  to  be  regarded  ;  and,  therefore,  in  such  cases,  the  inadequacy 
of  the  rent  reserved  is  less  a  badge  of  fraud  than  it  would  be  in 
almost  any  other  instance  "  (m). 

"  A  tenant  who  has  got  a  lease  of  a  charity  estate  at  too  low  a 
rent  with  reference  to  the  actual  value  is  not  therefore  to  be  turned 
out,  if  it  appears  that  he  has  himself  acted  fairly  and  honestly. 
The  only  groxmd  for  so  dealing  with  him  would  be  some  evidence 
or  presumption  of  collusion  or  corrupt  motive  "  (a?). 

The  mere  fact  that  a  lease  was  signed  by  a  majority,  and  not  all 
of  the  trustees,  is  no  ground  for  setting  it  aside ;  for,  as  a  general 
rule,  the  majority  have  power  to  bind  the  minority  (^). 

The  lessee  cannot  set  up  as  a  defence  a  defect  in  the  title  of  the 
lessor;  for  it  is  a  universal  principle  that  a  tenant  is  estopped  from 
disputing  his  landlord's  title  (s). 

A  lease  may  be  set  aside  notwithstanding  that  there  has  been 
large  expenditure  in  re-building  and  repairs  on  the  faith  of  it  (a). 

If  there  has  been  no  actual  fraud,  an  allowance  will  be  made  for 
permanent  improvements,  both  in  the  case  of  a  sale  (b)  and  of  a 
lease  (c),  except  where  no  accoimt  is  taken  of  back  rents  and 
profits  (fl?).  This  is  done  upon  the  principle  that  the  Attomey- 
Greneral,  coming  for  the  assistance  of  equity,  must  do  equity. 


Ves.  315;  Ait.-Gen.  v.  JTikony  ibid. 
618 ;  AtL-Gen.  v.  Morgan,  2  Rusa.  306. 

(r)  Per  Grant,  M.  B.,  in  Att.-Gen,  v. 
CrosSy  3  Mer.  at  p.  541.  See  also  Re 
Lawford  Charity^  2  Mer.  at  p.  457. 

(»)  Ibid. 

\t)  Att.'Gen.  v.  Pembroke  Hall,  2  S.  & 
S.  441, 447,  where  the  Court  refused  to  set 
aside  an  ancient  arrangement  which  had 
been  perfectly  fair  when  entered  into  \ 
Att.'Gen.  v.  Rungerford,  2  CI.  &  F.  357. 

(u)  Per  Lord  Eldon  in  Re  Lawford 
Charity,  2  Mer.  at  p.  457.  See  also 
Att.-Gen.  v.  Hungerford,  supra, 

{x)  Per  Lord  Eldon  in  Re  Lawford 
Charity^  supra,  at  p.  457. 


(y)  Att.'Gen.  y.  Shearman,  2  Boa  v. 
104 ;  and  see  ante,  pp.  233,  234. 

(z)  Att.'Gen.  t.  LordHotham,  T.  &  R. 
209.  See  Rex  v.  Corporation  of  Bedford 
Level,  6  East,  356. 

ia)  Att.-Gen.  v.  Vavey,  19  Beav.  621. 

{b)  Att.-Gen.  \. Magdalen  Coll.,  Oxford, 
18  Beav.  223. 

(c)  Shiner.  Gough,  1  B.  &  B.  at  p.  444  ; 
Att.  -Gen.Y.  Baliol  Coll. ,  9  Mod.  at  p.  4 II ; 
Att.-Gen.  y.  Green,  6  Ves.  452;  Swany. 
Swan,  8  Price,  518  ;  Att.-Gen.  v.  Kerr,  2 
Beav.  420;  and  see  Att.-Gen.  y.  St. 
John's  Hospital,  Bath,  L.  R.  1  Ch.  92. 

(rf)  Att.-Gen.  r. Magdalen  Coll.,  Oxford, 
supra. 
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Where,  however,  the  title  of  the  defendant  is  bad  both  at  law 
and  in  equity,  it  seems  that,  without  the  consent  of  the  Attorney- 
General,  no  allowance  will  be  made  for  permanent  improve- 
ments (e). 

In  one  case,  where  a  lease  at  a  very  low  rent  had  run  for  150 
years,  no  allowance  was  made,  in  setting  it  aside,  for  buildings 
erected  on  the  land  (/). 

A  purchaser  with  notice  of  land  or  a  rent-charge  belonging  to  a  Account  of 
charity  will  not,  it  seems,  be  liable  for  rents  and  profits  accrued  ""**' 
before  his  time.     But  it  has  been  said  that  where  the  rent  has 
been  concealed,  a  purchaser  must  answer  for  it  for  all  the  time  of 
the  concealment,  upon  the  ground  that  "the  land  is  a  debtor, 
and  transit  cum  oncre^^  {(/). 

Where  a  lease  is  set  aside,  an  account  of  the  rents  is,  in 
aggravated  oases,  directed  from  the  date  of  the  lease,  in  others 
from  the  date  of  the  inquiry,  but  generally  from  the  commence- 
ment of  the  action.  And  a  corresponding  inquiry  as  to  permanent 
improvements  is  made  during  the  same  period  (^). 

A  trustee  himself  becoming  tenant  of  charity  lands  will  be  TroBtee 
charged  with  an  occupation  rack-rent  (*).  tenant. 

Where  a  lease  is  made  by  trustees  at  an  undervalue,  by  collusion  Compensation 
between  them  and  the  lessee,  the  Court,  in  setting  aside  the  lease,  ^d^^*' 
may  direct  compensation  to  be  made  to  the  charity  by  the  lessee  as 
well  as  by  the  trustees  (A). 

Where  a  lease  of  charity  lands  is  set  aside  the  deed  is  wholly  Lease  set 
cancelled,  and  not  even  the  personal  covenants  of  the  trustees  are       ®  *"  '^'^' 
left  in  force  for  the  benefit  of  the  lessee  (/). 

But  an  underlease  is  not  in  general  disturbed  if  it  appears  to  be  Underlease 
for  the  benefit  of  the  charity  (m).  dUtofcd?* 

The  defence  of  purchase  for  value  without  notice  is  available  Purcbasor  for 
against  a  charity  in  respect  as  well  of  a  legal  as  of  an  equitable  ^2^^^*^*^^* 
title  («). 

(e)  AtL^Gtn.  v.  Lloyd^  6  Hadd.  92.  their  own  body. 

(/)  AtL'Gen,  y.  IHi^rim,  12  Beay.  (k)  Poor  of  Yervelv,  Sutton,  DukeyiZ; 

67.  Ait,'Oen,  y.  Mayor  ofStamford^  2  Swanst. 

is)  See  Side* i  Case,  Duke,  76;  Peaeoeke  at  p.  692;  Att.-Gtn,  y.  Dixie^  supra,  at 

y.  Thewer^  Toth.  33.  p.  640. 

(h)  Att,'Gen,  y.  Davey,  19  Beay.  at  p.  (/)  Att.-Gen,  y.  Morgan,  2  Russ.  306. 

627.     See 9^aQ  Att.'Gm,y.  Harper,^  it,  (m)  Att.-Gen.  y.  Backhome,  17  Ves. 

J.  Ch.  12  ;  Att.'Gen.  y.  HaU,  16  Beay.  at  at  p.  292  ;   and  see  Att.-Gen,  y.  Griffith, 

L396  ;  Att.'Gen.  y.  JEarl  of  Craven,  21  13  Vea.  at  p.  681. 

fty.  392;  Att.-Gen.  y.  Corporation  of  («)  Att.-Gen.    y.    Wilkint,    17   Beay. 

Caehel,  3  Dr.  &  W.  294.  216.    This  was  recognised  by  tbe  Stat. 

(0  Att.'Gen.    y.  IHxU,   13   Ves.    at  of  Chant.  Uses  (43  Eliz.  c.  4),  s.  6, 

p.  634  ;  Att.'Gen.  y.  £arl  of  Clarendon,  now  repealed  by  the  Mortm.  and  Gharit. 

17  Yes.  at  p.  600  ;  Att.'Gen.  y.  Corpora'  Uses  Act,  1888.    Under  that  section  a 

tioH  of  Caehel,  3  Dr.  &  W.  294,  where  purchaser  oould  protect  himself  only  if 

tbe  lease  was  by  a  corporation  to  one  of  the  yaluable  consideration  consisted  of 
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Will.  IV. 
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III  Att.'Gen,  v.  Lord  Oower  (o)  it  wa4Si  said  that  a  charity  was 
entitled  to  no  favour  against  a  purchaser  for  valuable  consideration, 
and  that  if  a  man,  for  valuable  consideration,  and  without  notice 
or  fraud,  obtained  such  an  estate,  there  was  no  reason  to  take  it 
away. 

A  lessee  of  charity  lands  without  notice  is  equally  entitled  to 
protection  (2?). 

Although  as  a  general  rule  a  purchaser  without  notice  from  a 
purchaser  with  notice  has  a  good  defence,  yet  it  has  been  decided 
that,  in  the  case  of  a  charity,  a  purchaser  without  notice  from  a 
purchaser  with  notice  is  bound  (q). 

In  other  respects  it  is  said  that  the  common  rules  as  to  notice 
prevail  in  the  case  of  charities  (r).  It  seems,  therefore,  that  a 
purchaser  with  notice  of  a  charitable  trust,  from  a  purchaser  without 
notice,  would  have  a  good  title,  unless  the  purchaser  with  notice 
had  himself  been  a  trustee  of  the  charity  (s). 

If  a  rent-charge  has  been  granted  out  of  land  to  a  charitable 
use,  and  the  land  is  afterwards  sold  for  valuable  consideration  to 
one  who  haxl  no  notice  of  the  rent,  yet  the  rent  remains ;  for  the 
purchase  was  of  another  thing  that  was  not  given  to  the  charitable 
use  {t).  If,  however,  the  rent-charge  were  equitable,  a  purchaser 
without  notice  would  not  be  affected  by  it  («). 

The  old  Statutes  of  Limitations  (cc)  did  not  bind  the  Court  of 
Chancery.  As  a  general  rule,  however,  that  Court,  acting  by 
analogy,  followed  their  provisions,  and  opposed  a  bar  to  equitable 
claims  similar  to  that  provided  by  the  legislature  in  the  case  of 
proceedings  at  law.  To  this  rule  the  Court  of  Chancery  allowed 
an  exception  in  charity  cases  (y). 

In  the  Eeal  Property  Limitation  Act  of  1833  (2),  charities  are 
not  expressly  mentioned,  but  it  is  well  established  that  its  provi- 


money  or  land.  A  person,  therefore, 
taking  under  a  settlement  of  the  charity 
lands  on  the  marriage  of  the  settlor's 
daughter  was  not  a  purchaser  for  yalue 
imder  the  section :  Duke,  ed.  by  Bridg. 
168.  So  if  the  settlement  was  in  con- 
sideration of  money  and  marriage,  or 
money  and  natural  affection,  it  was  in- 
sufficient, and  if  the  consideration  was 
inadetmate,  it  was  not  considered  valu- 
able: Duke,  177. 

(0)  2  Eq.  Ca.  Abr.  196,  fol.  16. 

Ip)  AtL'Gen.  v.  Mall,  16  Beav.  388, 
392. 

(q)  East  QreenatedU  Case,  Duke,  65; 
Sutton  Coldfield'8  Case,  ibid,  68  ;  and  see 
Commissioners  of  Charitable  Donations  v. 
Wybrants,  2  J.  &  Lat.  at  p.  194. 


(r)  See  Sug.  V.  &  P.,  14th  ed.  p.  722. 

{s)  See  Lewin  on  Trusts,  8th  ed.  p. 
869. 

(0  ^East  GreensUd^s  Case,  Duke,  64, 
638 ;  Eiders  Case,  ibid.  77  ;  ed.  by  Bridg. 
at  p.  636 ;  IFharton  v.  Charles,  Rep.  t. 
Finch,  81. 

(tt)  Sug.  V.  &  P.,  14th  ed.  p.  722. 

{x)  32  Hen.  VIII.  c.  2;  21  Jac.  L 
c.  16. 

(y)  Att.'Gen,  v.  Mayor,  ^.  of  Cb- 
ventry,  2  Vem.  at  p.  399;  Att.-Gen.  v. 
Mayor  of  Exeter,  Jac,  at  p.  448;  Att.' 
Gen,  V.  Christ's  Hospital,  3  My.  &  K.  344 ; 
Incorporated  Society  y.  Richards,  1  Dr.  & 
W.  268. 

{z)  3  &  4  Will.  IV.  c.  27. 
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rions  extend  to  them  (a).    They  are  equally,  of  course,  within  the  37  &  38  Vict. 
Eeal  Property  Limitation  Act,  1874  (6),  which  is  merely  an  amend-  ®' 
ing  Act. 

"  The  new  statute,"  said  Lord  St.  Leonards  (c),  referring  to  the 
Eeal  Property  Limitation  Act  of  1833,  "  no  longer  left  courts  of 
equity  to  act  by  analogy;  but  expressly  enacted  that  no  person 
claiming  any  land  or  rent  in  equity  should  bring  any  suit  to  recover 
the  same  but  within  the  period  during  which,  by  virtue  of  the 
provisions  of  the  Act,  he  might  have  made  an  entry  or  distress,  or 
brought  an  action  to  recover  the  same,  if  he  had  been  entitled  at 
law  to  such  estate,  interest,  or  right,  in  or  to  the  same  as  he  shall 
claim  therein  in  equity  (d).  This,  therefore,  is  quite  as  imperative 
as  the  enactment  binding  legal  estates.  No  person  can  bring  any 
suit  but  within  the  legal  limitation.  This  leaves  to  equity  no 
discretion.  The  statute  deals  generally  with  equitable  rights,  and 
treats  them  thus  far  on  the  footing  of  legal  interests.  Then  comes 
the  exception  in  sect.  25 : — that  when  any  land  or  rent  shall  be 
vested  in  a  trustee  upon  any  express  trust,  the  right  of  a  cestui  que 
trust  to  bring  a  suit  against  the  trustee,  or  any  person  claiming 
through  him,  to  recover  such  land  or  rent,  shall  be  deemed  to  have 
first  accrued  at,  and  not  before,  the  time  at  which  such  land  or  rent 
shall  have  been  conveyed  to  a  purchaser  for  valuable  consideration, 
and  then  be  deemed  to  have  accrued  only  as  against  such  purchaser, 
and  any  person  claiming  through  him.  And  the  statute  then 
provides  for  the  case  of  fraud  (^).  Now  it  appears  to  me  that 
unless  the  case  can  be  brought  within  this  saving,  which  operates 
between  trustee  and  cestui  que  trust,  it  would  faU  within  the  general 
prohibition  in  sect.  24.  For  charities  were  only  saved  in  equity 
from  the  operation  of  the  former  statutes  as  trusts,  although  highly 
favoured  ones ;  and  now  all  trusts  are  barred  by  sect.  24,  imless 
saved  by  sect.  25 ;  and  I  am  not  at  liberty  to  introduce  an  ex- 
ception into  the  Act,  which  the  legislature,  providing  generally 
for  all  trusts,  have  not  thought  it  proper  to  enact." 

Sect.  25  of  the  Act  provides  that,  in  the  case  of  an  express  trust,  3  &  4 
the  right  of  the  cestui  que  trust  or  any  person  claiming  through  ^  27,  s.  26. 
him  to  recover  the  land  or  rent  shall  be  deemed  to  have  first 
aocorued,  according  to  the  meaning  of  the  Act,  at  and  not  before 
the  time  at  which  such  land  or  rent  shall  have  been  conveyed  to  a 
purchaser  for  valuable  consideration,  and  shall  then  be  deemed  to 

(«)  President,  fc,   of  Magdalen   Coll.,  {e)  Commissioners  of  Charitable  Donatiom 

Oxford  V.  Att,'Oen,,  6  H.  L.  C.  189;  v.  Wybrants,  supra,  at  p.  195. 
CommiesionerM  of  Charitable  Donations  v.  id)  See  sect.  24. 

Wybrants,  2  J.  &  Lat.  182.  [e)  Sect.  26. 

(b)  37  &  38  Vict.  0.  67. 
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have  accrued  only  as  against  such  purchaser  or  any  person  claim- 
ing through  him. 
Time  runs  Under  this  section,  accordingly,  time  does  not  begin  to  run  until 

veyancefor     the  land  has  been  conveyed  by  the  trustee  to  a  purchaser  for 


value.  value  (/). 

Express  trust.      Nor,  again,  does  the  statute  apply  as  between  an  express  trustee 

and  his  cestui  que  trust  {(/). 
Express  and        Express  trusts  axe  trusts  which  appear  on  the  face  of  the  instru- 

constructive  _— _ 

trusts.  ment  creating  them  (A).     These  alone  are  within  the  exception. 

Constructive  trusts,  which  are  elicited  by  the  principles  of  equity 
from  the  acts  of  the  parties  (t),  were  never  saved  from  the  operation 
of  the  Acts. 

Ciharges.  Money  secured  on  mortgage,  judgment,  or  lien,  or  charged 

upon,  or  payable  out  of,  land  or  rent,  and  legacies,  do  not  come 
within  the  description  of  express  trusts,  for  the  reason  that  they 
are  specially  dealt  with  by  a  separate  section  {J),  and  actions  in 
respect  thereof  are  barred  at  the  end  of  twelve  years  (A). 

Word  "trust"      The  use  of  the  word  "trust"  is,  however,  not  essential  to  the 

necessary,  ^^.q^^j^j^  ^j  ^j^  express  trust  (/). 

Charge  Where  a  devisee  is  invested  with  a  fiduciary  character,  a  charge 

duty.    ^^*     upon  an  estate  devised  to  him  may  be  an  express  trust. 

In  Cammissioners  of  Charitable  Donations  v.  Wybrants  (m)  a 
testator  devised  lands  to  trustees  and  their  heirs  upon  trust  to 
convey  the  same  to  the  use  of  J.  W.  for  life,  charged  with  four 
charitable  annuities,  to  commence  upon  the  death  of  X.,  and  after 
the  death  of  J.  W.,  subject  to  the  annuities,  to  the  use  of  his  first 
and  other  sons  in  tail ;  and  he  directed  the  annuities  to  be  paid, 
and  expressly  charged  his  estate  with  them.  X.  died  more  than 
twenty  years  before  the  bill,  and  no  payment  had  ever  been  made 
in  respect  of  the  annuities.  No  conveyance  had  been  executed  by 
the  trustees ;  but  J.  W.  had  been  iu  possession,  and  he  and  his 
eldest  son  had  suffered  a  recovery  and  re-settled  the  estates.    It 

(/)  See  Att.'Gen,  v.  Flinty  4  Hare,  147.    It  would  seem  to  have  expressly 

at  p.  155.  extended  sect.  25   of  3  &  4  Will.  IV. 

(ff)  Sect.  25  of  3  &  4  Will.  IV.  o.  27,  c.  27,  to  personal  estate  :  Banner  v.  Ber- 

supplemented  by  sect.  25,  sub-sect.  (2),  rid^e^  18  Ch.  D.  at  p.  262. 

of  the  Jud.   Act,    1873,  which  enacts  (A)  Salter  v.  Cavanagh,  1  Dr.  &  WaL 

that   ''no  claim  of   a   cestui  que  trust  668. 

against  his  trustee  for  any  property  held  (i)  Lewin  on  Trusts,  8th  ed.  pp. 
on  an  express  trust,  or  in  respect  of  any  877,  878  ;  and  pp.  180  seq, 
breach  of  such  trust,  shaU  be  held  to  be  (y)  37  &  38  Vict.  c.  67,  s.  8,  sub- 
barred  by  any  Statute  of  Limitations."  stituted  for  3  &  4  Will.  IV.  c.  27,  s.  40. 
This  last  section  has  been  said  to  be  (k)  See  Lewin  on  Trusts,  8th  ed. 
**  but  a  statutory  declaration  of  a  law  p.  878 ;  Cadbury  v.  Smithy  L.  R.  9  Eq. 
which  has  always  been  recognized  and  37. 

administered  by  Courts  of  Equity  :^^  Be  (/)  Lewin  on  Trusts,  8th  ed.  p.  877* 

Crow,  30  W.  R.  376,  per  BaggaUay,  (m)  2  J.  &  Lat.  182. 
L.  J.    See  Att.'Gen,  v.  Flint,  4  Hare, 
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was  held  by  Sugden,  L.  C,  that  the  right  to  recover  the  annuities 
was  not  barred.  "  Is  then,"  said  his  Lordship,  "  the  provision  for 
the  annuities  to  charities  an  express  trust  within  section  25  P  It 
certainly  is  so,  if  the  trust  to  convey  is  to  be  considered  as  still  in 
existence:  for  the  conveyance  can  only  be  properly  made  by  secur- 
ing the  annuities ;  and  the  trustees  have  a  power  of  leasing ;  and 
there  is  a  direction  to  pay  the  annuities,  which  would  apply  to 
the  trustees.  They  are  trustees  for  the  trusts  declared  until  they 
convey ;  and  these  are  aU  express  trusts"  (w). 
An  alteration  of  the  law  has  been  effected  by  the  Trustee  Act,  Trustee  Act, 

I  OQQ 

1888  (o),  which  provides  (/?)  that,  as  regards  all  proceedings  com- 
menced after  the  1st  of  January,  1890,  except  in  the  case  of  a 
fraudulent  breach  of  trust,  the  Statutes  of  Limitations  shall  apply 
as  between  a  trustee  and  any  person  claiming  under  him  and  the 
ceatuis  que  trmi. 

As  soon  as  an  estate  is  conveyed  to  a  purchaser  for  valuable  Time  rune 
consideration,  whether  by  way  of  sale  {q)  or  lease  (/*),  time  begins  d^. 
to  run,  under  the  statute,  from  the  date  of  the  execution  of  the 
deed(«). 

Where  there  is  no  person  to  represent  the  charity  so  as  to  make  No  person  to 
a  claim,  the  statute  does  not  run.  ^[%r^ 

In  Atf.-Gen.  v.  Persse  {f)  a  testator  devised  a  rent-charge  as  a 
salary  for  a  schoolmaster,  to  be  appointed  by  the  owner  for  the 
time  being  of  the  estate  on  which  the  rent  was  charged.  A  school- 
master was  never  appointed.  Twenty-seven  years  afterwards  an 
information  was  filed  to  cany  the  trust  iuto  execution,  and  it  was  held 
that,  no  schoolmaster  having  been  appointed,  the  Statute  of  Limi- 
tations could  not  nm  against  the  demand  of  a  non-existing  person. 

The  poor  of  a  parish  constitute  a  class  of  persons  within  the  iu-  Poor  of  parish 
terpretation  clause  of  3  &  4  WiU.  IV.  c.  27  (w).  ^^  ""^ 

And  as  the  Attomey-Greneral  has  no  independent  rights  of  his  within  3  &  4 
own,  but  merely  represents  the  objects  of  the  charity,  an  action  in  c.  27,  s.  i. 
the  nature  of  an  information  cannot  be  brought,  except  in  certain  Action  by- 
cases,  against  the  trustees,  unless  within  the  time  allowed  by  the  Qenendf " 
Statutes  of  Limitations. 

In  President^  Sfc.  of  Magdakii  CoHegCy  Oxford  v.  Att.^Oeti.  (x),  Preiident,  ^c, 

of  JfagdaUn 

(«)  See  also  AtL'Gen.  v.  Ferw,  2  Dr.  (»)  AtL-Gen.  v.  Flinty  4  Hare,  147. 

&    W.   67 ;   Sunt   v.  BaUman,    10  Ir.  (t)  2  Dr.  &  W.  67.     See  Incorporated 

Eq.  R.  360 ;  Lundas  v.  Blake,  1 1  Ir.  Eq.  Society  v.  Richards,  1  Dr.  &  W.  at  p.  288. 

R.  138.  («)  Sect.    1.     See   Breaident,    ^.    of 

'o)  61  k  62  Vict.  c.  69.  Magdalen  Coll.y  Oxford  v.  Att.-Qen.,  6 

>)  Sect.  %,po9t,  p.  306.  H.  L.  C.   189;  Att.-Oen.  v.  JDarey,  4 

[q)  Preaident  of  MagdaUn  Coll.,  Oxford  De  G.   &  J.  136.    See  also  Bobbett  v. 


(p)  Sect.  S,post,  p.  306.  H.  L.  C.   189;  Att.-Oen,  v.  Baccy,  4 

(q)  Fteaident  of  Magdalen  Coll.,  Oxford      De  G.   &  J.  136.    See  also  Bobbett  v. 
V.  Att.'Gen.,  6  H.  L.  0.  189.  Sottth  Eastern  By.  Co,,  9  Q.  B.  D.  at 


(r)  Att.'Gen.  v.  Bavey,  4  De  G.  &  J.      p.  427. 
136  ;  Att,-Gen.  y,  Payne,  27  Beav.  168.  {r)  Supra. 
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Coll, 
Oen. 


V.  Ati.' 


Right  to 
impeach 
improyident 
lease. 


AU.'Gen.  t. 


Such  leases 
voidable. 


Distinction 
between  them 


the  rectors,  churchwardens,  and  principal  inhabitants  conveyed  pro- 
perty held  by  them  for  the  benefit  of  the  poor  of  two  parishes  to 
the  defendants  for  a  perpetual  annuity  of  15/.,  which  was  the 
greatest  annual  rent  which  could  then  be  obtained.  The  property 
had  greatly  increased  in  value.  Upon  an  information  filed  sixty 
years  afterwards,  it  was  held  by  Romilly,  M.  R.,  that  the  rectors 
and  churchwardens  had  been  guilty  of  a  breach  of  trust  in  convey- 
ing the  property  away,  against  which  the  Court  would  relieve,  and 
that  the  Statute  of  Limitations  did  not  bar  the  suit.  The  House 
of  Lords,  however,  held  that  the  real  plaintifEs  were  the  poor  of 
the  two  parishes,  that  they  were  in  the  situation  of  cestuis  que  tnmt^ 
that  the  suit  by  the  Attorney-General  (who  had  no  independent 
rights)  was  a  suit  by  them,  that  they  could  not  maintain  such  suit 
imless  against  their  trustees  except  within  twenty  years,  and  that, 
the  suit,  being  against  a  purchaser  for  value  after  the  expiration  of 
more  than  twenty  years  from  the  time  of  the  purchase,  was 
barred. 

The  case  is  the  same  where  an  improvident  lease  has  been 
granted.  The  right  to  impeach  it  accrues  immediately  upon  its 
execution,  and  is  barred  after  the  expiration  of  the  time  prescribed 
by  the  Statutes  of  Limitations  (y). 

In  Att.-Gen.  v.  Davet/  (s),  lands  were  vested  in  trustees  upon 
trust  that  the  churchwardens  of  a  certain  parish  should  let  the  same, 
and  with  the  rents  repair  the  parish  church,  and  lay  out  the  surplus 
in  support  of  the  common  charges  of  the  parishioners.  In  1726  a 
lease  was  granted  for  500  years  at  a  rent  which  had  been  regularly 
paid.  It  was  held  by  the  Court  of  Appeal  in  Chancery  (a)  that 
the  case  was  governed  by  President,  8fc,  of  Magdalen  College^ 
Oxford  V.  Att.'Gen.  (6),  and  that  the  Statute  of  Limitations  was  a 
bar  to  proceedings  to  set  the  lease  aside. 

In  another  case  a  similar  decision  was  arrived  at  with  regard  to 
an  improvident  lease,  which  had  been  granted  by  a  charitable  cor- 
poration to  a  trustee  for  the  master  of  the  charity  (c). 

In  the  last-mentioned  cases  the  lease  has  been  merely  voidable, 
that  is,  valid  until  set  aside.  The  right  of  the  cestms  que  trust  in 
respect  of  it  has  therefore  been  to  have  it  set  aside,  which  is  a  right 
which  accrues  immediately  on  execution. 

Such  cases  must  be  distinguished  from  those  in  which  the  lease 


(y)  Now  twelve  years :  Heal  Property 
Limitation  Act,  1874  (37  &  38  Vict, 
c.  67),  8.  1. 

(z)  4  De  G.  &  J.  136. 

{a)  Reversing  the  decision  of  Romilly, 
M.  R.,  19  Bcav.  521. 


(b)  Supra. 


Att.'Gen.  v.  Payn^,  27  Beav.  168. 
See  also  the  observations  of  Jeesel,  M.R., 
and  the  Court  of  Appeal  in  Governors  of 
Moffdalen  Hotpital  v.  EnotU^  5  Ch.  D.  at 
p.  182 ;  and  8  Ch.  D.  at  pp.  728, 729. 
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is  void  ab  initio.    In  the  latter  cases  the  right  of  the  persons  inte-  and  void 
rested  in  the  charity  is  not  to  have  the  lease  set  aside,  for  there  ^^** 
never  was  a  lease,  but   to  recover  possession  of  the  property 
improperly  held  by  the  lessee. 

Here,  if  the  Statutes  of  Limitations  run  at  all,  their  operation  is  Effect  of 
to  vest  the  property  absolutely  in  the  persons  who  have  been  in  ^J^^^^^g 
possession  under  the  void  lease.  on  void  leases. 

Whether  the  statutes  run  or  not  depends  upon  whether  rent  has  Depends  on 
or  has  not  been  paid.  If  no  rent  has  been  paid,  no  tenancy  has  Jas^w^^d. 
been  created,  and  the  statutes  run  in  favour  of  the  persons  pur- 
porting to  be  lessees  from  the  date  at  which  they  entered  into 
possession.  If,  on  the  other  hand,  rent  has  been  paid,  the  payment 
of  rent  constitutes  a  tenancy  from  year  to  year.  The  case  conse- 
quently falls  within  sect.  8  (ef)  of  3  &  4  Will.  IV.  c.  27,  and  the 
statutes  begin  to  run  from  the  date  of  the  last  payment  of  rent. 
The  iSrst  rule  is  illustrated  by  Premdent^  8fc.  of  Magdalen  Hospital 
V.  Knotta  (e),  and  the  second  by  Bunting  v.  Sargent  (/). 

In  President^  8fc.  of  Magdalen  Hospital  v.  Knotts  {g)y  a  lease  had  President,  ^. 
been  granted  in  1783  by  an  eleemosynary  corporation  for  ninety-  sospUai  v.** 
nine  years  at  a  peppercorn  rent.    It  was  held  that  the  lease  was  ^^otts. 
void  under  13  Eliz.  c.  10  (A),  and  that  the  lessees  having  been  in 
possession  of  the  property  without  any  title,  and  the  relation  of 
landlord  and  tenant  never  having  subsisted,  the  Statute  of  limi- 
tations had  run  against  the  lessors. 

If  any  rent,  however  small,  had  been  reserved  and  received,  the  Rent  paid, 
result  would  have  been  different,  for  then  the  legal  relation  of  a 
tenancy  from  year  to  year  would  have  been  created,  and  the 
Statute  of  Limitations  could  not  have  run  (i). 

In  Bunting  v.  Sargent  (J),  a  lease  had  been  granted  of  a  Dissent-  Buniing  v. 
ing  chapel  for  ninety-nine  years,  with  a  covenant  for  renewal  at  ^'y^"^- 
the  yearly  rent  of  1«.  The  lease  had  not  been  inrolled  under  the 
Mortmain  Act  {k)y  but  rent  had  been  paid  within  the  last  five  years. 
It  was  held,  in  an  action  by  the  owner  of  the  freehold  reversion  to 
recover  possession  of  the  property  comprised  in  the  lease,  that  the 
lease  was  void  for  non-inrolment ;  but  that  a  tenancy  from  year  to 
year  had  been  created,  and  that,  rent  having  been  paid  under  that 

((Q  This  section  provides  that  when  {e)  4  App.  Cas.  324. 

any  person  shaU  be  in  possession  as  (/)  13  Ch.  D.  330. 

tenant  from  year  to  year  or  other  p^od  (i)  4  App.  Cas.  324,  affirming  S,  C, 

without  any  lease  in  writing,  the  right  '  8  Ch.  D.  709,  and  reversing  S,  C,  5 

of  the  person  entitled  subject  thereto  to  Ch.  D.  175. 

bring  an  action  to  recover  such  land  or  (A)  See  antef  pp.  262,  263. 

rent  shall  be  deemed  to  have  fb:Bt  accrued  (•}  President,  %e,  of  Magdalen  Hospital 

at  the  determination  of  the  first  year  or  v.  Knotts,  supra,  at  p.  336,  per  JLord 

other  period,  or  at  the  last  time  when  Selbome. 

any  rent  payable  in   respect  of   such  (/)  Supra, 

tenancy  shall  have  been  received  (which  {k)  9  Geo.  II,  c.  36,  now  Part  II.  of 

shall  last  happen).  the  Mortm.  and  Chant.  Uses  Act,  1888. 
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tenancy,  the  Statutes  of  Limitations  could  not  begin  to  run  until 
the  last  payment  of  rent  had  been  made. 

The  mere  fact  that  there  had  been  an  interval  of  more  than 
twenty  years  during  which  no  rent  had  been  paid  was  immaterial, 
rent  having  been  subsequently  accepted  {m). 

"Where  a  person  has  become  the  owner  of  charity  land  by  means 
of  fraud,  time  does  not  run  while  the  fraud  remains  concealed. 
But  if  after  discovery  of  the  fraud,  the  persons  who  might  have 
done  so  neglect  for  the  time  limited  by  the  statutes  to  avail  them- 
selves of  their  right  to  set  aside  the  transaction,  they  will  be 
barred  (/i). 

Even  in  cases  where  the  Statutes  of  Limitations  oppose  no  statu- 
tory bar,  it  does  not  follow  that  relief  will  be  given  after  a  great 
lapse  of  time.  It  was  the  constant  course  of  Courts  of  equity  to 
discourage  stale  demands,  and  length  of  time,  though  not  operating 
as  a  bar,  might  yet  raise  a  presumption  that  a  debt  had  been  paid 
or  a  right  released  (o). 

The  Court  would  accordingly  sometimes  presume  that  charity 
property  had  been  dealt  with  with  the  concurrence  and  approbation 
of  the  cestuis  que  trmt  (p). 

No  doubt  where  an  information  was  filed  in  the  name  of  the 
Attorney-General  for  the  misapplication  of  the  funds  of  an  endowed 
charity,  neither  consent  nor  lapse  of  time  would  have  been  a  bar  (^). 

But,  "generally  speaking,  if  a  party  having  an  interest  to 
prevent  an  act  being  done,  has  full  notice  of  its  having  been  done, 
and  acquiesces  in  it,  so  as  to  induce  a  reasonable  belief  that  he 
consents  to  it,  and  the  position  of  others  is  altered  by  their  giving 
credit  to  his  sincerity,  he  has  no  more  right  to  challenge  the  act  to 
their  prejudice  than  he  would  have  had  if  it  had  been  done  by  his 
previous  licence  "  (r).  This  is  simply  an  application  of  the  maxim 
"  Volenti  nmfit  vijuriaj* 

In  Caimeross  v.  Larimer  («),  a  congregation  of  Seceders  had  by 
a  formal  vote  united  themselves  to  the  Free  Church  of  Scotland, 
and  in  pursuance  of  that  vote  a  Free  Church  minister  had  been 
inducted.  Four  members  of  the  congregation,  who  had  had 
complete  knowledge  of  all  the  proceedings  and  had  not  objected  or 


(m)  Bunting  v.  Sargent,  13  Ch.  D.  830. 

[n)  Hovendm  v.  Lord  Annesley,  2  Sch. 
&  Ii.  at  p.  634 ;  Trevelyan  v.  Charter^  9 
Beav.  140 ;  8.  (7.  nom.  Charter  v.  Tre- 
velyan, 11  CI.  &  F.  714;  Commissioners  of 
Charitable  Donations  v.  Wybrants,  2  J.  & 
Lat.  182. 

(o)  See  per  Plumer,  M.  R.,  in  Att,- 
Gen,  V.  Mayor  of  Exeter,  Jac.  at  p.  448. 
Cf.  Fichering  v.  Lord  Stamford,  2  Vcs. 


Jun.  272. 

ip)  jRe  Chertsey  Market,  6  Price,  at  p. 
280. 

{q)  Caimeross  v.  Lorimer,  3  Hacq. 
827;  Corporation  qf  Newcastle  v.  Att,' 
Gen.,  12  CI.  &  F.  402  ;  and  see  ante,  pp. 
248,  249. 

(r)  Caimeross  y, Lorimer,  supi'a,  at  p.  830. 

(«)  Supra,  See  aLso  Att,»Gcft,  v. 
Munro,  9  Jur.  461. 
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dissented,  more  than  three  years  afterwards  brought  an  action  to 
have  the  property  which  had  passed  by  the  amalgamation  restored. 
It  was  held  that  the  action  was  instituted  by  them  in  respect  of  their 
own  individual  interests,  and  that  in  respect  of  those  interests  they 
were  precluded  by  their  own  conduct  from  maintaining  the  action. 

The  Trustee  Act,  1888  (^),  brings  all  cases  of  express  trust.  Trustee  Act, 
except  where  there  has  been  a  fraudulent  breach  of  trust,  within  ^^^^' 
the  Statutes  of  Limitations. 

The  cestuis  que  ti*mt  may  also,  instead  of  following  the  trust  Eight  to 
estate,  sue  for  the  property  into  which  it  has  been  wrongfully  ^rty^nto " 
converted  by  the  trustees.     Thus,  where  a  corporation  sold  a  charity  which  trust 
estate  belonging  to  a  hospital,  and  applied  the  purchase-money,  beenoon- 
with  other  moneys  of  their  own,  in  the  purchase  of  another  estate,  v«^*®^- 
it  was  held  that  the  hospital  was  entitled  to  such  proportion  of  the 
purchased  estate  as  was  attributable  to  the  purchase-money  of  the 
charity  estate  (w)« 

Remedies  agaimt  Trustees,  8fe. 

Where  charity  property  has  been  converted  to  improper  purposes,  Property  con- 
it  will  be  restored  to  its  proper  use.  yerted  to 

*     *■  improper 

Thus,  where  a  chapel  has  been  converted  to  a  form  of  worship  purposes 
different  from  that  which  was  intended  by  the  founders,  it  will  be  '^ 
restored  (a?).    And  if  a  trust  fund  is  being  applied  to  improper 
purposes  it  will  be  recalled,  secured,  and  applied  to  the  charitable 
purposes  to  which  it  is  devoted  (y). 

However  important  usage  may  be  in  determining  the  nature  of  Usage  im- 
a  charitable  trust  where  the  instrument  of  foundation  is  lost  or  ^^^u^ts 
ambiguous  in  its  terms  (2),  yet  where  the  trust  is  clear  and  precise  clear, 
no  length  of  time  during  which  a  contrary  practice  has  prevailed 
can  warrant  the  Court  in  making  a  decree  in  contradiction  to  the 
trust  (a). 

Accordingly,  if  the  trust  is  clear  the  Court  will  stop  the  improper 
application  of  the  funds  however  long  the  misapplication  has 
continued.  Where  the  charter  of  a  charity  directed  that  the 
property  of  the  charity  should  be  applied  for  the  benefit  of  the 
poor,  the  trust  was  enforced,  although  for  several  centuries  only 

(0  61  &  62  Vict.  0.  59,  post,  p.  306.  Shore  y.  Wtlson,  9  CI.  &  F.  366. 

(«)  Ait.'Om,  V.  Corporation  of  New-  (y)  See^«.-G^«i.  v. -4«p»iw/^  2My.  & 

CMth,  6  Beav.  307 ;  S,  a,  12  Q.  &  F.  C.  613,  618. 

402.  (z)  See  ante,  pp.  114,  116. 

(jc)  Att.'Gen,  v.  Amt,  13  L.  T.  N.  S.  (a)  Atl.-Gen^Y,  Corporationofltochetter, 

235 ;  Att.'Gen,  v.  Munro,  2  Do  G.  &  6  Be  Q.  M.  &  Or,  at  p.  822.    And  see 

Sm.  122  ;  Milligan  v.  Mitohetty  3  My.  &  Att.-Gen,  v.  Corporation  of  Beverley,  6  De 

0.  72;  Newionu  v.  Flowers,  30  Bear.  461.  G.  M.  &  G.  at  p.  268. 
See  CaimcrosB  v.  Lorimer,  3  Macq.  827 ; 
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certain  payments  had  been  made  to  the  poor,  and  the  residue  of 
the  revenues  enjoyed  by  the  master  (i). 

A  corporation  may  sue  to  set  aside  transactions  fraudulent 
against  it,  although  they  were  effected  in  its  name  by  members  of 
the  governing  body  {c).  And  that  right  is  not  affected  by  the 
fact  that  the  Attorney-General  has  also  a  right  to  caU  the  transac- 
tions in  question  (d). 

The  trustees  of  a  charity  may  bring  an  action  against  the 
Attorney-General  to  have  the  accounts  of  the  charity  taken  and  to 
be  discharged  from  personal  liability  (e), 

A  breach  of  trust  may  be  restrained  by  injunction.  Thus,  an 
injunction  wiU  be  granted  against  the  user  of  a  chapel  for  a  form 
of  worship  not  authorized  by  the  trusts  (/). 

So,  also,  an  injunction  may  be  granted  to  restrain  a  minister 
who  has  ceased  to  belong  to  the  denomination  for  which  the  chapel 
was  established  (//),  or  who  has  been  properly  dismissed  (A),  from 
officiating. 

The  trustees  of  a  Presbyterian  chapel  were  restrained  from  elect- 
ing as  minister  a  person  not  duly  licensed  {%). 

Charity  trustees  may  be  restrained  from  improperly  mortgaging 
the  charity  estates  (k). 

A  single  trustee,  when  aware  that  his  co-trustees  are  about  to 
commit  a  breach  of  trust,  may  apply  to  the  Court  to  prevent 

it(/). 

In  Peny  v.  Shiptmy  (;w),  a  minority  of  the  trustees  of  a  chapel 
were  restrained  from  retaining  possession  of  it  in  opposition  to  the 
wiU  of  the  majority. 

In  one  case  an  injunction  was  granted  to  restrain  the  agent  of  a 
voluntary  society  who  had  been  dismissed  from  acting  as  agent  of 
or  selling  books  published  by  the  society  (w). 

Trustees  who  have  been  concerned  in  a  misapplication  of*  the 
trust  property  are,  as  a  rule,  removed,  and  new  trustees  appointed 
in  their  stead  (p), 

A  trustee  who,  contrary  to  the  scheme  regulating  the  charity, 


(b)  AtU'Gm.  V.  St.  John's  Hospitaly 
hedfwdy  2  Be  a.  J.  &S.  621.  See  AtU^ 
Gen,  y.  St,  Cross  Hospital,  17  Beav.  435 ; 
Att.'Gm,  y.  Emlme  Sospiial,  ibid,  366. 

(e)  Att.'Gm,  v.  JFilsoti,  Cr.  &  Ph.  1. 

(d)  Ibid, 

(e)  Governors  of  Christ's  Hospital  v. 
Att,'Gen.,  6  Hare,  267. 

(/)  Att.'Gen,  v.  Wehh,  4  Hare,  672. 
(^)  Att.'Gen,  v.  Murdoch^  7  Hare,  at 
p.  446. 

{h)  Cooper  v.  Gordon,  L.  R.  8  Eq.  249. 


'  •  (0  MilUgan  v.  Mitchell,  1  My.  &  K. 
446  ;  3  My.  &  C.  72. 

(k)  Migall  v.  Foster,  18  Jur.  39. 

(/)  Re  Cherisey  Market,  6  Price,  at  p. 
279 

(m)  4  De  a.  &  J.  353. 

\n)  Spurgin  y.  White,  2  QiflP.  473. 

(o)  Att,'Gen.  y.  Pearson,  3  Mer.  353  ; 
Att.'Gen,  v.  Dixie,  13  Ves.  619;  Att,- 
Gen,  Y,  Aust,  13  L.  T.  N.  S.  235; 
Att,'Gen,  v.  Munro,  2  Do  G.  &  Sm. 
122 ;  Shore  v.  Wilson,  9  CI.  &  F.  365 ; 
Drumtnond  v.  Alt, -Gen,,  2  H.  L.  C.  837. 
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was  lessee  of  part  of  the  charity  land,  was  ordered  to  give  up  the 
lease,  or  resign  the  trusteeship  {p). 

And  corporations  constituted  trustees  of  charities  have  sometimes  Corporations 
been  divested  of  their  trusts  for  abuse  of  them,  as  other  trustees  might  tru^sT^  ^ 
have  been  (j),  and  have  been  ordered  to  convey  to  the  new  trustees 
at  their  own  expense  (r). 

But  charity  trustees  are  not  necessarily  removed  where  the  mis-  InncNoent  mis- 
application has  been  innocent.  grmmd^or  ^ 

Thus,  where  great  errors  and  misapplication  of  the  charity  funds  removal. 
had  been  committed  by  the  trustees  and  their  predecessors  for  two 
centuries,  but  no  corrupt  or  improper  motive  was  imputed  to  them, 
the  Court  refused  to  remove  them  («). 

If  a  trustee  wilfully  diverts  a  fund  to  his  own  use,  he  will  be  Tnistee  must 
made  to  account  for  all  the  sums  he  has  improperly  received.  fun^  diverted 

Thus,  where  rents  were  devised  for  the  maintenance  of  the  poor  *°  ^"  ^'^ 
at  an  almshouse,  formerly  10/.,  but  on  a  re-letting  40/.,  and  the 
heir  paid  over  only  10/.  to  the  almshouse,  and  retained  the  rest,  he 
was  made  to  pay  over  the  whole  40/.,  and  all  arrears  {t). 

Where  there  had  been  collusion  between  the  master  and  usher  CoUusion. 
of  a  school,  by  means  of  which  the  master  was  enabled  to  receive 
funds  to  which  he  was  not  entitled,  he  was  made  to  account  for 
all  that  he  had  so  received  (u). 

In  a  case  in  which  property  held  upon  trust  for  a  hospital  had  Funds 
been  improperly  sold  by  the  trustees,  and  the  produce  lent  to  J^pi^S^'^^ 
lighting  and  paving  commissioners  on  the  security  of  the  rates,  ordered  to  be 
the  money  was  ordered  to  be  repaid  by  the  commissioners  out  of 
the  rates,  notwithstanding  that  the  Act  authorizing  money  to  be 
raised  on  the  rates  provided  for  payment  off  of  one-twentieth  of 
*the  principal  annually  (a?). 

Similarly,  a  corporation,  trustees  of  a  charity,  will  be  compelled  Corporation 
to  make  good  funds  which  they  have  not  applied  in  accordance  ^a  laches 
with  the  trusts  (y) .  of  trust. 

Where  a  corporation,  trustees  of  a  chapel,  had  removed  the  bells 


(p)  Foord  V.  Baker f  27  Bear.  193.  oorporation  from  its   trusteeship,   and 

(q)  Per  Lord  Eldon  in  Att.'Oen.  v.  also  refused  to  appoint  a  receiver. 
JSarl  of  Clarendon,   17  Yes.  at  p.  499.  (0  Kennington  Hastings^  Case,  Duke, 

QeetkiioMai/or  of  Coventry  y.  Att.'Gen,,  71.     See  AtU-Oen,  v.  Bolton,  3  Anstr. 

7  Bro.  P.   C.   236;    Ex  parte  Kirkby  S20;  Att.- Gen.  y.  Bowyer,  6  Yea.  299, 
Ravenaworth  Hospital,  15  Yes.  314 ;  and  (w)  Att,'Gen.  v.  Corporation  of  Bedford, 

ante,  p.  96.  2  Ves.  Sen.  605.    Of.  Att.-Gen,  v.  Dixie, 

(r)  Ex  parte  Greenhouee,  1  Madd.  at  p.  13  Yes.  519. 
109.  (x)  Att.'Gen,  v.  Kell,  2  Beav.  576.    See 

(«)  Att.'Qen,  t.  CaUu  Coll.,  2  Keen,  Att.-Gen.y.  Brandreth,  1  Y.  &  0.  G.  C. 

150.    See   also  Att.»Gen,  v.  Mayor  of  200,  where  a  charitable  leg^j  was  im- 

Stafford,  Barnard.  33,  where  the  Court  properly  applied  by  executors, 
held  that  the  misapplication  was  not  (y)  At t.- Gen.  v.  Corporation  of  Cant' 

sufficient  to  justify  the  removal  of  a  bridge,  5  L.  J.  Ch.  357. 
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and  pews,  and  pulled  down  the  chapel,  they  were  ordered  to 
account  for  the  materials,  and  to  pay  the  value.  And  an  inquiry 
was  directed  what  would  be  the  expense  of  restoration  (2). 

Where  a  corporation  has  improperly  alienated  charity  land, 
they  may  be  made  to  compensate  the  present  value  of  the  land 
alienated  (a). 

So,  also,  where  they  have  permitted  the  charity  funds  to  get  into 
the  hands  of  an  agent  who  has  misappropriated  them  (6). 
Real  Property      The  Eeal  Property  Limitation  Acts  (c)  do  not  affect  the  question 
AXdo^not     ^^^  ^^^  t"^®  accounts  against  trustees  should  be  carried  back.    Such 
apply  to  an  action  is  not  an  action  for  the  recovery  of  rent  within  the  earlier 

against  sections  of  3  &  4  Will.  IV.  c.  27,  nor  is  it  an  action  for  the  re- 

trasteee.  covery  of  arrears  of  rent  within  sect.  42  of  the  same  Act  (d), 

21  Jac.  I.  If  any  Statute  of  Limitations  could  be  brought  to  bear  upon 

such  a  case  it  would  be  21  Jac.  I.  c.  16  (e) ;  but,  as  has  been  already 
stated  (/),  this  Act  did  not  bind  the  Court  of  Chancery,  and 
although  it  sometimes  followed  the  Act,  it  did  so  only  by  analogy. 
Account8,how      It  was  decided  in  some  old  cases  that  by  analogy  to  21  Jac.  I. 
i^k*'"  ®-  1^  accounts  should  only  be  carried  back  for  six  years  before  the 

filing  of  the  information  (g).  But  those  cases  were  afterwards 
overruled,  and  it  was  clearly  established  that  no  fixed  limit  could 
be  laid  down  as  to  the  period  during  which  charity  trustees,  whether 
corporations  or  individuals,  would  be  ordered  to  account  (h).  \ 

General  "  With  respect  to  the  general  principle  on  which  the  Court  deals 

pnncip  e.  ^^j^  trustees  of  a  charity,  though  it  holds  a  strict  hand  over  them 
when  there  is  wilful  misapplication,  it  will  not  press  severely  upon 
them  where  it  sees  nothing  but  mistake.  It  often  happens,  from 
the  nature  of  the  instruments  creating  the  trust,  that  there  is  great 
difficulty  in  determining  how  the  funds  of  a  charity  ought  to  be 
administered.  If  the  administration  of  the  funds,  though  mis- 
taken, has  been  honest,  and  unconnected  with  any  corrupt  purpose, 
the  Court,  while  it  directs  for  the  future,  refuses  to  visit  with 
pimishment  what  has  been  done  in  time  past.  To  act  on  any  other 
principle  would  be  to  deter  all  prudent  persons  from  becoming 
trustees  of  charities"  (i). 

(z)  Ex  parte  Greenhouse,  1  Madd.  at  p.  at  p.  816. 

109,  reversed  on  technical  grounds,  nom.  (e)  Ibid, 

Corporation  of  Ludlow  v.  Greenhouse,   1  (/)  Ante,  p.  292. 

BU.  N.  8.  17.  Q)  Anon.,  2  Eq.  Ca.  Abr.  12,  pi.  20  ; 

{a)  A  it. 'Gen.  v.  Burgesses  of  East  Ret'  Love  v.  Eade,  Rep.  t.  Finch,  269. 

ford,  2  My.  &  K.  35  ;  3  My-.  &  C.  484.  (A)  Att.-Gen.  v.  Breivau'  Co.,  1  Mer. 

{b)  Att.'Gen.  v.  Cm  poraiion  of  Leicester,  at  p.  498  ;  Att.-Gcn.  v.  Mayor  of  Exeter, 

7  Beav.  176.  Jac.  at  pp.  447,  448;  Incorporattd  Society 

(c)  3  &  4  Will.  IV.  c.  27 ;   37  &  38  v.  Eichards,  1  Dr.  &  W.  268. 

Vict.  c.  67.  (t)  Per  Lord  Eldon  in  Att.-Gen.  v. 

(d)  Hicks  Y.  Sallitt,  8  De  G.  M.  &  G.       Corporation  of  Exeter,  2  Russ.  at  p.  64. 
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In  determining  how  far  acoounts  against  trustees  of  charities  Each  case 
will  be  carried  back,  the  Court  is  guided  by  the  particular  circum-  f^TmOTite^ 
stances  of  each  case. 

The  authorities,  however,  show  that  the  rule  has  been,  in  the  Result  of 
absence  of  any  special  reason  to  the  contrary,  to  direct  accounts  **^*^o"^®^ 
as  far  back  as  there  has  been  misapplication  of  the  funds  (k). 

In  Att.'Oen,  v.  Mat/or  of  Exeter  (/),  where  the  trustees  admitted  Periods  for 
possession  of  the  charity  estate  for  200  years  and  stated  that  they  ^^^j^^^e 
had  always  been  ready  and  willing  to  account,  an  account  was  l>©en  directed, 
directed  for  the  whole  of  the  period. 

In  another  case  accounts  were  directed  during  the  period  for 
which  the  trustees  had  furnished  accounts,  which  was  thirty- 
five  years  (w).  In  another  the  trustees  were  ordered  to  account 
for  thirty-seven  years  (n). 

In  another  case  the  account  in  the  case  of  a  corporation  was 
carried  back  to  the  last  appointment  of  new  trustees,  rather  less 
than  ten  years  (p) ;  and  in  a  second  suit  against  the  same  corpora- 
tion, although  the  legal  estate  was  not  in  trustees,  the  account  by 
analogy  was  carried  back  for  the  same  period  {p). 

And  in  the  case  of  a  corporation,  where  the  misapplication  has  In  case  of 

been  gross,  the  Court  may  direct  an  account  from  the  foundation  ^S^fo^Ja- 

of  the  charity  (^),  or  from  the  date  at  which  the  breaches  of  trust  tionof 
■I  /  V  charity, 

commenced  (r).  "^ 

The  Court  of  Chancery  always  had  a  discretion  with  regard  to  Coxat  has 
the  period  for  which  accounts  would  be  directed.  to^woo^tsf 

In  the  exercise  of  this  discretion  it  would  never  deal  severely  innocent  mis- 
with  charity  trustees,  whether  corporations  or  individuals,  who  had  application, 
not  been  guilty  of  wilful  misapplication,  but  had  acted  only  under 
mistake. 

"  When  there  has  been  a  long  period  during  which  a  party  has, 
under  an  innocent  mistake,  misappUed  a  fund,  from  the  laches  and 
neglect  of  others,  that  is,  from  no  one  of  the  public  setting  him  right, 
and  when  the  accounts  have  in  consequence  become  entangled,  the 
Court,  under  its  general  discretion,  considering  the  enormous 
expense  of  the  inquiries,  the  great  hardship  of  calling  upon 
representatives  to  refund  what  families  have  spent,  acting  on  the 

See  AndrexvB  y.  McGuffog,  11  App.  Oas.  Cambridge,  6  L.  J.  Oh.  357. 

at  p.  324.  (o)  AU.'Oen,  v.  Mayor  of  Newhiry^  3 

(k)  See,   however,   the  Trustee  Act,  My.  &  K.  647. 

1888,  poit,  p.  306.  (p)  Ibid. 

it)  Jac.  443 ;  2  Russ.  362.  Iq)  Ibid,  at  pp.  662,  653. 

\m)  Att.-Gen.y,  Corporation  of  Stafford  J  fr)  Att.'Oen.y.  Corporation  of  Leiestter, 

1  Buss.  547.  7  beav.   176 ;  Att.-Gen.  v.   Corporation 

(»)  Att.'Gen.  v.  Bretcers'  Co.,  1  Mer.  of  Cashel,  3  Dr.  &  W.  294. 
496.    See  also  Att^  -  Gen.  v.  Corporation  of 


304 


REMEDIES  FOR  BREACH  OF  TRUST. 


[chap.  X. 


Aooounts 
usually  from 
commence- 
ment  of 
proceedings. 
Or  from  time 
when  applica- 
tion ques- 
tioned. 


notion  of  its  being  their  property,  has  been  in  the  habit,  while 
giving  the  relief,  of  fixing  a  period  to  the  acooimt.  Unless  it  be 
upon  these  grounds,  I  do  not  know  how  the  Court  can  take  upou 
itself  to  set  a  limit.  The  accident  of  when  the  information  was 
filed,  or  when  the  demand  was  made,  can  only  be  material  a^s 
putting  the  parties  on  their  guard,  and,  therefore,  leaving  them 
without  excuse  for  any  errors  tiiey  may  commit "  («). 

The  same  principle  was  thus  stated  by  Lord  Langdale  (t) :  "I 
have  always  considered  that  where  a  party  has,  quite  innocently, 
possessed  charity  property  which  ought  to  have  been  applied 
according  to  the  directions  of  the  trust,  and  has  so  continued  for  a 
number  of  years,  until  by  some  accidental  circumstance  he  has 
been  apprised  of  the  erroneous  application,  if  he  then  comes  for- 
ward and  gives  every  facility  to  the  future  due  application  of  the 
trust  money,  it  is  by  no  means  an  improper  exercise  of  the  discre- 
tion of  this  Court  to  save  him  as  much  as  possible  from  a  bygone 
account." 

And,  provided  the  trustees  have  acted  honestly,  although  mis- 
takenly, this  rule  applies  equally  whether  the  funds  have  been  em- 
ployed in  attaining  the  objects  contemplated  by  the  trust  by 
unauthorised  means,  or  whether  they  have  been  employed  for  the 
attainment  of  objects  not  within  the  trusts  at  all  (w),  or  whether 
they  have  been  retained  by  the  trustees  for  their  own  benefit,  as  in 
cases  where  there  is  a  bond  fide  question  whether  surplus  income 
belongs  to  the  donees  beneficially  or  is  applicable  to  charity  {x). 

In  cases  of  this  kind  accounts  are  not  as  a  rule  carried  back 
before  the  commencement  of  the  action  (y). 

In  other  cases  of  innocent  misapplication,  accounts  have  been 
directed  from  the  time  at  which  the  trustees  first  had  notice  that 
the  propriety  of  their  application  of  the  funds  was  questioned  (a). 

Lord  Langdale  said  {a)  :  ^'  There  are  cases  in  which  the  account 
has  been  taken  from  the  time  when  the  information  of  the  erro- 


{«)  Per  Plumer,  M.  R.,  in  Alt. -Gen. 
V.  Mayor  of  Exeter ^  Jac.  at  p.  448. 

(0  Att.'Gen,  v.  Preiyman^  4  Beav.  at 
p.  466.  See  also  Alt. 'Gen.  v.  Dean  and 
Canons  of  Christ  Church,  2  Russ.  321. 

(m)  See  Afidrews  v.  McGuffog,  11  App. 
Gas.  313,  324. 

{x)  See  Att.'Gen,  v.  Wax  ChancUei-s' 
Co.,  L.  R.  6  H.  L.  1. 

(y)  Ait, -Gen.  v.  Corporation  of  Exeter ^ 
2  Russ.  at  p.  54;  3  Russ.  396;  Att,- 
Gen.  V.  Winchester,  3  L.  J.  O.  S.  Ch.  64 ; 
Att.'Gen.  v.  Stationers'  Co,,  9  L.  J.  O.  S. 
C5h.  229;  Att.-Gen,  v.  Caius  Coll.,  2 
Keen,  160;  Att,'Gen.  v.  Drapers*  Co.,  4 
Beav.  67;    ibid,  10  Beav.  658;   Att.- 


Gen,  V.  Christ's  Hospital,  4  Beav.  73 ; 
Att.'Gen,  v.  Wax  Chandlers'  Co.,  supra^ 
at  p.  16.  Cf.  Att.'Gen.  v.  JRiybp,  3  P. 
Wms.  145 ;  and  as  to  Scotch  law,  Uni' 
versity  of  Aberdeen  v.  Irvine,  L.  R.  1 
H.  L.  Sc.  289 ;  Lord  Advocate  v.  Drys- 
dale,  2  ibid,  368. 

(z)  Att.'Gen,  v.  Burgesses  of  East 
Retford,  2  My.  &  K.  36,  37  ;  Att.-Gen, 
V.  Corporation  of  Berwick' upon  "Tweed, 
Taml.  239  ;  and  see  Att.-Gen.  v.  JolliJTCy 
I  L,  J.  O.  S.  Ch.  43 ;  Att,'Gen,  v.  Win- 
chester, 3  L.  J.  O.  S.  Ch.  64. 

(a)  Att.'Gen,  v.  Drapers'  Co.,  6  Beav. 
at  pp.  389,  390.  See  &iao  Alt.-Gen.  v. 
Davey,  19  Beav.  at  p.  627. 
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neons  application  was  mode  known.  ....  Other  cases  in  \^hich  it 
has  been  directed  from  the  time  of  filing  the  information ;  and 
others  from  the  date  of  the  decree.  Those  three  periods  of  time 
have,  according  to  the  various  circumstances  of  each  case,  been 
adopted." 

Where  a  schoolmaster  had  received  aU.  the  surplus  income  of  the  Schoolmaster, 
school  for  his  own  use,  in  the  belief  that  he  was  entitled  so  to  do, 
no  account  was  directed  against  him  (b). 

But  a  master  of  a  hospital  who  had  received  fines  for  renewals  Master  of 
of  leases  was  held  to  be  chargeable  with  the  difference  between  the  ^<^^^**1* 
rent  reserved  and  the  rack  rent  from  the  date  of  the  report  up  to 
the  expiration  of  the  leases  (c). 

The  circumstance  of  the  trustees  being  a  corporate  body  rather  Innocent  mis- 
increases  than  diminishes  the  disposition  to  construe  their  proceed-  ^rooration.^^ 
ings  leniently.  Although  in  contemplation  of  law  the  identity  of 
a  corporation  is  preserved  through  ages,  yet  to  deal  with  it  as  with 
an  individual  trustee,  and  to  take  the  accounts  during  the  whole 
period  of  its  trusteeship,  would,  in  fact,  be  to  visit  the  present 
members  with  the  sins  of  their  predecessors  {d). 

Leach,  M.  R.,  observed  (e) :  "  If  an  individual  makes  an  annual 
payment  for  a  particular  purpose  out  of  the  profits  of  his  estate,  it 
is  reasonably  to  be  presumed,  from  the  strong  interest  which  he 
has  to  resist  an  unf  oxmded  demand,  that  he  has  inquired  into  the 
origin  of  the  claim,  and  he  is  therefore  fixed  with  implied  notice  of 
all  the  circumstances  which  attend  it.  But  the  same  presumption 
does  not  apply  to  corporators,  because,  having  no  immediate  per- 
sonal interest  in  the  application  of  the  profits  of  the  corporate 
property,  they  may,  without  the  imputation  of  culpable  negligence, 
adopt  and  follow  the  practice  of  their  predecessors  in  this  respect.^' 

The  Court  may  also,  in  the  exercise  of  its  discretion,  decline  to  Taking  of 
direct  accounts  and  inquiries  where  the  prosecution  of  them  would  ?^^i\J™" 
not  be  beneficial  but  prejudicial  to  the  interests  of  the  charity,  as,  charity, 
for  instance,  where  the  matters  in  question  are  small,  and  litigation 
would  be  long  and  expensive  (/). 

(b)  Ati.'Gen.  r.  TStfiuUf  12  Bear.  35.  Keen,  at  p.  169.  See  alao  Att.-Oen,  ▼. 
See  AtL'Oen.  y.  Mtuter  of  Brentitood  Baliol  CoU.,  Oxford,  9  Mod.  at  pp.  409, 
School,  1  My.  &  K.  376.  410 ;   lord  Browtt,  #<?.  of  Edinburgh  v. 

(c)  Att,'Om,  Y,   JPretynum,  4  Beav.  Lord  AdvoeaU,  4  App.  Cas,  S23, 

462.    It  appearing,  however,  that  this  {e)  Alt.^Om.  y,  BurgesBM  of  Eatt  RH' 

would  amount  to  a  sum  vhioh  tiie  de-  ford,  2  My.  &  K.  at  p.  38. 

fendant  oould  not  pay,  the  matter  was  (/)  AtL^Gen,  v.  Shearman,  2  Bear, 

zef erred  to  the  Attomey-Q«neral.  104.    See  also  AtL-Oen.  v.  Dixie^   13 

(d)  See  per  Lord  Brougham  in  Att,'  Yes.  619  ;  AU,'Gm»  y.  Cullum,  1  Ejeen, 
Gen.  ▼.  Mayor   of  Newbury,  3  My.   &  104. 

E.  at  p.  661 ;  Att-Gen.  y.  Caiut  Coll.,  2 

T.  X 


306 


REMEDIES  FOR  BREACH  OF  TRUST. 


[chap.  X. 


Trastee  Act, 
1888. 


Koaooount 
where  no 
neglect  or 
error  alleged. 

Trustees 
acting  in 
rotation. 


Official 
trustees. 


Sefonned 
municipal 
corporations 
liable  for 
breaches  of 
trust  of  old 
ones. 


An  important  change  in  the  law  with  regard  to  the  liability  of 
trustees  to  account  has  been  made  by  the  Trustee  Act,  1888  {g). 

Sect.  8  of  that  Act  provides  that,  with  regard  to  any  action  or 
proceedings  commenced  after  the  1st  of  January,  1890,  the  Statutes 
of  Limitations  shall  apply  between  a  trustee  or  any  person  claiming 
under  him  and  the  cestuis  que  trusty  unless  the  claim  is  founded 
upon  any  fraud  or  fraudulent  breach  of  trust  to  which  the  trustee 
was  party  or  privy,  or  is  to  recover  trust  property,  or  the  proceeds 
thereof  stiU  retained  by  the  trustee,  or  previously  received  by  the 
trustee  and  converted  to  his  use. 

If  the  action  or  proceeding  is  brought  to  recover  money  or  other 
property,  and  is  one  to  which  no  existing  Statute  of  Limitations 
applies,  the  trustee  or  person  claiming  through  him  is  to  be  entitled 
to  the  benefit  of,  and  may  plead  the  lapse  of  time  as  a  bar  to  the 
proceeding  to  the  same  extent  as  if  the  claim  had  been  in  an  action 
of  debt  for  money  had  and  received. 

Time  does  not  run  against  a  beneficiajy  until  his  interest  is  in 
possession  (h). 

In  the  absence  of  any  allegation  of  neglect  or  error,  it  must  be 
assumed  that  the  trustees  have  faithfully  discharged  their  duty, 
and  no  account  can  be  directed  against  them  (i). 

In  Att.'Oen.  v.  Holland  {J)^  A.,  B.,  C,  and  D.  were  co-trustees 
of  a  charity  under  a  will,  which  directed  that  one  trustee  in  rotation 
should  be  the  acting  trustee  for  the  current  year,  and  should  keep 
the  accounts.  A.,  being  the  acting  trustee  in  a  particular  year, 
applied  some  of  the  funds  to  his  own  use,  without  the  knowledge 
of  the  other  trustees.  A.  was  succeeded  by,  and  delivered  his 
accounts  to  B.,  who  delivered  his  accounts  in  like  manner  to  0., 
the  next  acting  trustee.  It  was  held  that  D.  was  not  liable  for  the 
breach  of  trust  committed  by  A. 

The  Official  Trustees  of  Charitable  Funds  are  not  accountable 
for  any  loss  or  misapplication  of  charity  funds  unless  occasioned 
by  their  wilful  neglect  or  default  (i). 

The  municipal  corporations  created  under  the  Municipal  Corpo- 
rations Act,  1835  (/),  are  continuations  of  the  old  corporations,  and 
succeed  to  their  debts,  duties,  estates,  property,  and  rights  (w). 
Therefore,  where  breaches  of  trust  had  been  committed  by  an  old 
corporation,  the  new  corporation  was  held  liable  (w). 


{£)  61  &  62  Vict.  0.  69. 

ft)  Sect.  8,  Bub-s.  1  (b). 

(i)  Att.'Oen.  v.  Earl  of  Stamford^  I 
Ph.  at  p.  747. 

U)  2  Y.  &  0.  Ex.  683. 

[k)  Charit.  Trusta  Act,  18ou,  s.  17, 
poit. 


(/)  6  &  6  Will.  ly.  0.  76. 


(m)  Att.'Oen.r.Corp<fratumo/Zeie$iter, 
9  Beay.  546.  See  AtL-Qm,  v.  Eerr^  2 
Bear.  420;  AtU-Oen,  y.  Corporatum  of 
2fenfea»tle,  6  Beay.  at  p.  314. 

(m)  AtL'Oen.  v.  Corporation  of Zeieetteff 
iupra. 
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Where  a  decree  has  declared  that  a  corporation  is  liable  to  make  Property  of 
good  the  loss  occasioned  by  a  breach  of  trust,  the  Court  does  not  h^^^teched. 
specifically  charge  the  loss  upon  the  general  corporate  property, 
but  leaves  the  plaintiff  to  enforce  his  remedy  by  the  usual  process 
of  sequestration  against  the  corporation  (o). 

A  retrospective  account  cannot  be  directed  against  a  parish,  nor  No  accoant 
can  the  existing  parish  officers  be  made  liable  for  breaches  of  trust  pf ^Sf * 
committed  by  their  predecessors.    Where  the  government  of  a 
charity  has  been  carried  on  by  the  parish  authorities,  the  remedy 
for  breaches  of  trust  can  only  be  against  the  individuals  who  com- 
mitted them  (p). 

A  defaulting  trustee  is  usually  charged  with  interest  at  four  per  Intereet. 
cent.  There  are  cases,  however,  in  which  he  is  charged  with  in- 
terest at  five  per  cent.  These  are  where  he  ought  to  have  received 
more  than  four  per  cent.,  where  he  has  in  fact  received  more,  and 
where  he  is  presumed  to  have  received  more  {q).  The  latter  case 
arises  where  the  trustee  has  employed  the  funds  in  trade  (r). 

Where  a  charity  trustee  had  employed  the  funds  in  trade,  Compound 
Shadwell,  V.-C,  refused  to  charge  him  with  compound  interest  («).  "^*^^*' 
But  the  more  recent  decisions  with  regard  to  private  trustees  seem 
to  show  that  in  most  cases  compound  interest  is  charged  where  the 
money  has  been  employed  in  trade  (t). 

Where  the  trustee  claimed  as  owner,  and  set  up  a  titie  adverse  to 
the  charity,  he  was  charged  with  annual  rests  (u). 

Where  the  trustees  of  a  charity  have  intermixed  the  charity  Aflcertaining 
lands  with  other  land  not  belonging  to  the  charity,  so  that  the  ^^"^^"es. 
boundaries  cannot  be  distinguished,  the  practice  formerly  was  to 
issue  a  commission  to  ascertain  what  part  of  the  land  belonged  to 
the  charity  and  what  did  not  (a;). 

(0)  See  Att.'Qen,  t.  Burgesses  of  JEast  But  those  dedfiions  have  not  been  sup- 

Seifordf  3  My.  &  G.  484,  oyerruling  the  ported  by  subflequent  cases :  Battily  v. 

decision  of  Leach,  V.-C,  2  Mjr.  &  K.  CboAr^,  2  Vem.  262  ;  GreenJUldy.JReynaU, 

36,  -who  had  directed  inquiries  into  the  2  P.  Wms.  634,  n. ;  French  y.  Bear,  6 

corporate  property  and  the  special  trusts  Yes.  547. 

to  which  it  was  subject,  with  the  yiew  (q)  Lewin  on  Trusts,  8th  cd.  pp.  341, 

of  charging  Uie  loss  upon  such  portions  342. 

of  that  property  as  were  not  subject  to  {r\  Alt, 'Gen,  y.  Solly ^  2  Sim.  618. 

special  trusts :    AtL'Oen,  y.  Mayor ,  %e,^  IsS  Ait. -Gen.  y.  Solly,  supra, 

of  Newark-upon- Trent,  1  Hare,  396.  {t)  Heighingion  y.  Grant,  6  My.  &  C. 

ip)  Ex  parte  Fowlser,  1  J.  &  W.  70  ;  268  ;   Jones  y.  Foxall,   16  Beay.   388  ; 

ana  see  note  to  that  case  at  p.  73.     It  Williams  y.  Potoell,  ibid,  461 ;  Burdiek 

appears  that  in  some  old  cases  the  Ck)urt  y.  Garriek,  L.  R.  5  Ch.  233  ;  Gilroy  y. 

of  Chancery  decreed  payment  of  money  Stephens,  61  L.  J.  Ch.  834. 

to  be  raised  by  a  panah  rate :  James  y.  («)  Incorporated  Society  y.  Bichards,  1 

Bich,  Feb.  26,  Car.  II.,  cited  Ptec.  Ch.  Br.  &  W.  268. 

43 ;  Birch  y.  Barston,   2  WiU.  &  M.  (x)  Att.-Gen,  y.  Boioyer,  6  Ves.  300 ; 

ibid. ;  Nieholton  y.  Masters,  4  Vin.  Abr.  Att.-Gen,  y.  Stephens,  6  De  a.  M.  &  G. 

629;     Case   of  Badnor   Parish,    ibid.;  111.    See  tkUo  Sol,- Gen,  y.  Corporation  ojf 

Blackboum  y.  Webster,  2  P.  Wms.  632.  Bath,  18  L.  J.  Ch.  276. 
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So,  also,  if  a  tenant  of  charity  lands  failed  to  keep  the  boun- 
daries of  the  lands  demised  distinct,  a  similar  commission  would 
issue  {y). 

And  where  the  land  of  the  charity  could  not  be  specifically  restored, 
it  was  ordered  to  be  replaced  by  other  land  of  equal  value  (s). 

In  Rereshy  v.  Farrei*  («),  where  a  lease  of  charity  land  was. set 
aside  on  the  ground  of  undervalue,  a  commission  was  directed  to 
set  out  and  ascertain  the  charity  lands  from  other  lands  of  the 
lessees,  the  same  lying  intermixed. 

Under  the  modem  practice,  an  inquiry  at  chambers  is  directed 
instead  of  a  commission  (6). 

Land  subsequently  acquired  by  charity  trustees  adjoining  and 
annexed  to  the  charity  property,  there  being  no  distinct  proof  as  to 
the  funds  out  of  which  it  was  purchased,  will  not,  at  all  events  in 
cases  in  which  the  back  rents  would  not  be  followed,  be  treated  aa 
belonging  to  the  charity. 

In  Att.'Oen.  v.  Wax  Chandkrs^  Co.  (e),  the  company  had  in 
1790  purchased  a  small  piece  of  land  adjoining  the  devised  land 
and  built  upon  it,  so  that  the  original  and  the  purchased  pro- 
perty formed  one  whole,  and  it  was  held  that,  in  the  absence  of 
proof  that  the  added  property  had  been  purchased  out  of  the 
charity  funds,  it  must  be  treated  as  belonging  to  the  company,  and 
an  inquiry  was  directed  to  distinguish  the  two  properties. 

Lord  Cairns  said  {d):  "  To  take  possession  of  that  new  purchase 
for  the  purpose  of  charity  would,  as  it  seems  to  me,  be  nothing 
short  of  following  the  back  rents  (as  they  are  termed)  received  by 
the  charity  and  taking  possession  of  them  at  the  present  time." 

In  Re  Ambleside  Charity  (c),  trustees  holding  a  market  "  for  the 
use  of  the  poor  "  under  a  charter  of  James  II.  had  acquired  other 
property  which  was  used  in  connection  with  the  market.  It  was 
held  by  Malins,  V.-C,  that  the  onus  was  on  the  trustees  to  prove 
that  such  land  had  not  been  purchased  with  funds  of  the  charity, 
and  that  if  that  onus  was  not  discharged  the  additional  property 
would  be  treated  as  an  accretion  to  the  charity. 

Where  the  funds  of  one  charity  have  become  inextricably  mixed 
with  those  of  another,  so  that  it  cannot  be  ascertained  what  part  of 
the  existing  estate  belongs  to  the  one  and  what  part  to  the  other,  the 


(y)  AtL-Qtn,  v.  Fullerton,  2  V.  &  B. 
263.  With  regard  to  agreements  for 
settling  the  boundaries  of  lands  of  eccle- 
dastical  and  collegiate  corporations,  see 
2  &  3  "Will.  rv.  c.  80. 

(«)  AtL'Om,  V.  I'ulUrCon,  supra, 

(a)  2  Vem.  414. 


(*)  Spike  V.  Sardine,  7  Ch.  D.  871. 
For  the  practice  as  to  oommissions  to 
ascertain  boundaries,  see  Set.  4th  ed.  p. 
1033 ;  Dan.  0.  P.  6th  ed.  pp.  1361  et  aeq, 

(e)  L.  E.  6  H.  L.  1. 

(fO  At  p.  23. 

(e)  18  W.  R.  663. 
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present  estates  must  be  divided  between  the  two  charities  in  the 
proportion  which  the  original  property  of  the  one  bore  to  that  of 
the  other,  so  that  if  there  has  been  any  increase  of  yalue,  each  of 
the  charities  may  share  in  the  benefit  of  it  (/). 

Again,  where  the  trustees  had  applied  charity  funds  with  others  Land  pur- 
in  the  purchase  of  land,  it  was  held  that  the  charity  was  entitled  to  ^S^^^t/ 
such  a  proportion  of  the  purchased  property  as  the  purchase-money  funds. 
contributed  by  the  charity  bore  to  that  contributed  from  other 
sources  (^). 

Where  portions  of  the  capital  have  been  applied  to  purposes  Reoouping 
which  shoidd  have  been  satisfied  out  of  income,  provision  will  be  i^^me.^^*  ^ 
made  for  the  replacement  out  of  future  income  of  the  capital  sums 
80  expended  (h). 

Sometimes  the  Court,  in  the  exercise  of  its  discretion,  refers  the  Beference  to 
case  to  the  consideration  of  the  Attorney-General  (/) ;  and  the  Court  -^**--^e^- 
does  not  consider  that  it  is  always  the  duty  of  the  Attorney- 
General  to  contend  for  his  strict  rights.  In  cases  of  hardship  it 
sanctions  his  acting  with  forbearance  towards  the  parties,  and  will 
postpone  its  decision  to  give  the  parties  an  opportunity  of  entering 
into  an  arrangement  with  him  {k). 

This  course  was  adopted  in  Att.^Oen.  v.  Brettingham  (/).  In 
that  case  Lord  Langdale,  at  the  conclusion  of  his  judgment, 
expressed  a  hope  that  every  Attorney-General,  whilst  he  acted 
in  the  vigorous  discharge  of  his  duty  to  redress  breaches  of  trust, 
would  consider  it  his  duty  to  act  considerately  and  with  forbear- 
ance in  proper  cases.  The  law  armed  him  with  great  power,  and 
enabled  him  to  bring  parties  before  the  Court  without  the  peril  of 
costs.  That  power  was  intended  for  the  benefit  of  the  public,  and 
ought  to  be  used,  as  it  generally  was,  with  forbearance  and  with- 
out oppression  to  individuals. 

The  Board  of  Charity  Conmussioners  may  sanction  a  compro-  Charity  Com- 
mise  of  claims  on  behalf  of  (m)  or  against  {n)  a  charity,  either  ^^^^on 
without  taking   or  without    continuing    proceedings   at  law  or  oompromise. 
equity. 

(/)  Lord  Provottf  i'C.  of  Bdinhurgh  v.  that  found  due.  The  Attorney- Genoral 
Lord  Advocate^  4  App.  Gas.  823.  having  certified  that  it  was  proper  to 


{ff)  AU.'Oen,  v.  Corporation  of  NeW'  accept  a  less  sum,  his  certificate  was 

eastUf  6  Beay.  307,  318.  afterwards  confirmed  and  acted  on  by 

(h)  Andrew*   v.  M*Gufoff,    11  App.  the  Lord  Chancellor.  See  a,]ao  Att.-Oen. 

Gas.  313, 329,  330.  See  also  0»^tf,  pp.  265,  v.  Corporation  of  Carlisle,  4  Sim.  272; 

266.  Alt.' Gen,  v.  Fretpman,  4  Beay.   462; 

(0  Att.'Gen.  v.  Fretyman,  4  Beav.  at  AU.-Gen.  y.  Tufnell,  12  Beay.  35 ;  and 

p.  467.  postf  p.  319. 

{k)  See   AiL'Gen.    y.   Corporation  of         it)  3  Beay.  91,  96. 
Exeter,  2  Buss.  370,  where  Lord  Eldon  \m)  Ghaiit.  Trusts  Act,  1853,  8.  23, 

referred  it  to  the  Attorney-General  to  poet. 

•consider  whether  it  would  be  proper  for  (n)  Gharit.  Trusts  Amend.  Act,  1855, 

the  charity  to  accept  a  less  sum  than  s.  31,  poet. 
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A  third  person  who  assists  in  the  committal  of  a  breach  of  trust 
renders  himself  personally  responsible. 

"  If  a  stranger  has  property  belonging  to  a  charity  in  his  pos- 
session and  refuses  to  deliver  it  up,  he  makes  himself  a  quasi  trust^e^ 
and  though  a  self-constituted  trustee,  he  is  a  proper  party  to  a  suit 
instituted  by  the  Attomey-Q-eneral,  whether  ex  officioy  or  at  the  re- 
lation of  private  individuals,  to  compel  him  to  account  for  and 
deliver  up  the  property  of  the  charity  "  (o). 

Thus,  where  a  municipal  corporation  were  trustees  of  a  charity, 
and  they  permitted  their  town  clerk  to  receive  and  retain  the  trust 
moneys  instead  of  seeing  them  applied  to  the  purposes  of  the  trust, 
it  was  held  that  the  town  clerk  and  the  corporation  were  both 
liable  for  the  breach  of  trust  {p). 

Governors,  committeemen,  and  other  ofecers  are  similarly  per- 
sonally responsible  for  funds  misapplied  by  them  or  lost  through 
gross  negligence  (g). 

The  case  of  a  charity  is,  however,  no  exception  to  the  rule  that 
an  agent  is  liable  to  account  only  to  his  principal.  Thus,  where 
the  trustee  of  a  charity  managed  its  affairs  by  an  agent,  who 
received  the  income  and  had  the  title  deeds  in  his  possession,  it 
was  held  that  he  was  not  a  proper  party  to  an  information  for  an 
account  and  scheme  (r). 

The  person  injured  by  a  breach  of  trust  committed  by  the 
trustees  of  a  charity,  has  no  right  to  be  indemnified  by  damages 
out  of  the  trust  fund  («). 


(o)  Att.'Geti.  V.  JEarl  of  Chcaterjield, 
18  Beav.  at  p.  599. 

(;;)  Ait. -  Gen.  \,  Corporation  of  Leicester  ^ 
7  Boav.  176. 

{q)  Charit,  Corporation  v.  Sutton^  2 
Atk.  at  p.  405;  Att.-Gett.  v.  WiUoti, 


Cr.  &  Ph.  1. 

(r)  Att.-Gen. 
18  Beav.  596. 


Earl  of  Chesterfield, 


(»)    Feoffees   of  HerioVs    Hospital   v. 
Jioss,  12  CI.  &  F.  607. 
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CHAPTER  XI. 

PATRONAGE^  OR  THE   RIGHT  OF   NOMIKATIKG   THE  OBJECTS  OF   A 

CHARITY. 

In  the  absence  of  an j  direction  expressed  or  implied  in  tlie  in-  Nomination 
strument  of  foundation,  the  founder  and  his  heirs  have  the  right  fo,LiOT*an/ 
of  nominating  the  objects  of  the  charity.     Thus,  if  a  man  founds  hia  heirs. 
an  almshouse,  the  founder  and  his  heirs  have  the  nomination  of 
the  almspeople  (a). 

Where  a  person  seised  in  fee  of  land,  granted  a  rent-charge  Gharitabld 
thereout  as  a  charity  for  the  support  of  poor  persons,  and  afterwards  '^  -charge, 
aliened  the  fee  simple,  it  was  held  that  the  right  to  nominate  the 
persons  to  partake  of  the  charity  remained  with  the  grantor  and 
his  heirs,  and  did  not  pass  to  the  grantee  of  the  land,  on  the 
ground  that  a  rent-charge  is  a  thing  independent  and  collateral, 
and  not,  like  a  rent  service,  incident  to  the  reversion  (6). 

The  founder  or  his  heirs  may,  it  is  said,  forfeit  the  right  to  Forfeiture  of 
nominate  the  objects  of  a  charity  by  a  corrupt  or  improper  nomina-  J^i^p/aomi- 
tion,  or  by  neglecting  to  nominate,  but  there  can  be  no  neglect  nation  or 
until  the  founder  or  his  heirs  have  had  notice  of  the  vacancy  (c).      ^^^  ^  ' 

The  founder  may  confer  the  right  of  patronage  upon  others,  either  Fonnder  may 
expressly  or  by  implication.     Thus,  where  there  was  a  devise  to  ^f^^^^^ 
the  dean  and  canons  of  Christ  Church,  Oxford,  in  trust  to  consti-  on  othens. 
tute  and  support  a  grammar  school  at  Portsmouth,  to  appoint  a 
master  and  usher,  and  pay  them  certain  salaries,  and  the  testator 
ordered  that  the  dean  and  canons  should,  from  time  to  time,  order 
and  direct  the  management  of  the  said  school.  Lord  Eldon  held  that 
the  dean  and  canons  had  power  to  nominate  the  free  scholars  (d). 
"  The  testator,"  observed  his  Lordship  (e), "  has  given  the  direction 
and  management  of  the  school  to  the  dean  and  canons,  and  they 

{a)  Att'Gm,  r.  Zei^h,  3  P.  Wmis.  (e)  See  per  Lord  Parker  in  uf^^-(?M. 

146,  n.  r.  Zei^h,  3  P.  Wms.  146,  n. 

{b)  Att.»Om.  r.  Jtu^h^f  3  P.  Wms.  {d)  AtL-Oen.  r.  Dean  and  Ognom  tif 

146.  Chritt  Churchy  Jao.  474. 

(e)  At  p.  486. 
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ore  therefore  the  persons  to  nominate  and  appoint  the  scholars,  and 
I  do  not  know  how  any  restriction  on  their  power  can  be  intro- 
duced. Is  it  not  part  of  the  management  to  nominate  and  send  to 
the  school  the  persons  who  Ewe  to  be  educated  ?" 

The  right  of  patronage  is  capable  of  alienation.  Where  a  gram- 
mar school  was  founded  and  endowed  under  letters  patent  which 
ordained  that  the  school  should  be  altogether  in  the  patronage  and 
disposition  of  the  founder  and  his  heirs,  and  that  the  schoolmasters 
and  guardians  should  be  nominated  by  them  for  ever,  it  was  held 
that  the  right  of  nomination  might  lawfully  be  alienated  (/). 

So,  where  a  testator  bequeathed  a  sum  to  a  trustee,  upon  trust  to 
lay  it  out  in  lands  for  the  endowment  of  a  school,  and  appointed 
that  the  trusted  and  his  heirs  "should  be  feoffees  in  trust  and 
patrons  and  protectors  of  the  said  school  for  the  electing"  a  fit  and 
sufficient  schoolmaster,"  EomiUy,  M.  R.,  held  that  the  right  of 
patronage  was  alienable  (g),  "  I  am  of  opinion,"  said  his  Honour, 
"tluit  the  case  of  Atf.-Gen.  v.  Master  of  Brenticood  Softool  gOYems 
this  case,  and  that  the  right  of  patronage  is  quite  as  much 
within  the  power  of  alienation  as  it  was  in  that  case,  and  that  no 
distinction  arises  from  the  fact  that  the  property  here  is  given  in 
trust,  and  that  the  feoffees  take  it  in  trust  for  the  purposes  of  a 
school,  and  that  they  are  to  be  *  the  patrons  and  protectors  of  the' 
school.'  That  gives  them  the  power  of  appointment  in  the  first 
instance,  and  it  is  impossible  to  say  that  it  is  more  a  trust  in  one 
case  than  in  another.  If  the  power  is  given,  as  it  was  in  the  case 
of  Brentwood  School,  directly  to  appoint  the  schoolmaster,  it  is  still 
a  trust  to  be  performed,  for  it  is  clear  that  the  patron  could  not 
appoint  a  person  manifestly  unfit,  as,  for  instance,  a  person  of 
unsound  mind  or  an  infant ;  he  must  appoint  a  person  who  is  fit  and 
proper  for  the  purpose  of  carrying  on  the  school,  and  to  that  extent, 
and  no  further,  it  is  a  trust  in  every  such  case." 

Where  tlie  owner  of  a  manor  has,  as  incident  to  it,  the  right  of 
patronage  in  appointing  the  master  and  almspeople  of  a  hospital, 
he  may  alien'theytw  patronat&s  without  parting  with  the  manor  (A). 
Conversely,  he  can  alien  the  manor  without  parting  with  the  jm 
patrofiatus  {i). 

It  was  held  in  Att-Oeti,  v.  Draper^  Co,  (k)  that  the  right  to  elect 


(/)  Att.'Gm.  V.  Master  of  Brenttoood 
School,  3  B.  &  Ad.  59. 

iff)  Att,-Gm.  V.  Bouchei-eUj  25  Beav. 
116. 

(A)  Att.-Gfn.  V.  Eicelme  HospUal,  17 
Beav.  366,  384,  It  waa  also  held  in 
that  case  that,  upon  the  attainder  of  the 
lord  of  the  manor,  the  right  of  appoint- 


ment and  yisitation  which  he  possessed 
hecame  Tested  in  the  OroWn,  and  not 
extin^^nlfihed  or  merged  by  escheat. 
Forfeiture  for  treason  or  felony  was 
abolished  by  33  &  34  Vict.  c.  23. 

(»)  Att,'Gen,  y.  Ewelme  Hospital^ 
mpm, 

{k)  4  Dr.  299. 
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almsmen,  which  waa  under  the  deed  of  foundation  vested  in  the  pariahioners, 
minister,  churchwardens,  overseers  of  the  poor,  and  such  of  the  does  not  pass 
parishioners  as  paid  poor  rates,  did  not  pass  to  the  vestry  created  ^  ^^^* 
by  the  Metropolis  Local  Management  Act,  1855;  for  although 
the  meeting  for  such  an  election  would  be  a  "meeting  in  the 
nature  of  an  open  vestry"  within  sect.  3  of  19  &  20  Vict.  c.  112, 
the  election  of  almsmen  was  not  a  "  duty,  power,  or  privilege " 
within  the  section. 

A  similar  decision  was  arrived  at  with  regard  to  the  right  of 
electing  the  minister  of  a  parish,  which  was  vested  in  trustees  in 
trust  for  the  parishioners  (/). 

But  where  the  right  of  appointing  trustees  of  a  charity  was  Right  vested 
vested  in  " the  parisliioners  and  inhabitants  of  the  parish  in  vestry  j^nereM^" 
assembled,"  it  was  held  to  have  passed  to  the  new  vestry  {in),  inhabitants 

There  is  nothing  illegal  in  an  agreement  between  two  subscribers  in  vwt^"* 
to  a  charity,  who  have  votes  at  the  election  of  objects  of  the  charity  assembled." 
proportioned  to  the  amount  of  their  subscriptions,  that  if  one  will  voteT"*^ 
give  certain  votes  at  one  election  to  an  object  favoured  by  the 
other,  the  latter  will  at  a  future  election  vote  for  the  object  favoured 
by  the  former  (n). 

The  giving  of  the  votes  by  the  one  is,  in  such  a  case,  a  legal 
consideration  for  the  promise  by  the  other,  and  the  contract  will 
accordingly  be  enforced  (o). 

In  selecting  the  objects  to  partake  in  the  benefits  of  a  charity,  Selection  of 
regard  must  be  paid  to  any  qualifications  required  by  the  instru-  °^*^^^®  ' 
ment  of  foundation  or  scheme. 

Where  a  scheme  for  a  charity  for  the  presentation  of  exhibitions  Exhibitions, 
to  a  university  provided  that  two  exhibitioners  should  be  elected 
from  boys  "  who  shall  have  been  "  three  years  at  a  certain  school, 
it  was  held  that  the  three  years  must  be  those  immediately  pre- 
ceding the  election  (p). 

If  the  direction  is  that  scholars  are  to  be  elected  by  competi-  Compietitive 
tive  examination,  with  a  preference,  cceteris  paribus^  to  a  person 
possessing  a  certain  qualification,  it  is  only  where  the  difference 
between  two  candidates  is  so  slight  that  they  are  substantially 
equal  that  the  direction  as  to  preference  can  operate.  Where  the 
difference  between  two  candidates  is  considerable,  the  competitive 
test  must  alone  be  regarded  {q). 

(/)  CarUr  r,  Cropley,  8  De  G.  M.  &  G.      officer  of  an  infirmaiy  by  the  votes  of 
680.  the  governors. 


examination. 


(fft)  Se  SayUU  EttaU,  31  Beav.  139.  (o)  Bolton  v.  Madden^  supra, 

\n)  Bolton  v.  Madden,  L.  R.  9  Q.  B.  {p)  lie  Storie's  University  Gift,  2  Dc 

65.     See  Worihington  v.  Hargood,  27  L.  G.  F.  &  J.  529.    Cf.  Se  Rugby  Sehooli 

T.  N.  S.  786,  where  the  qaestion  was  1  Beav.  467. 

with  regard  to  the  election  of  the  medical  (q)  Be  Nettle's  Charity,  L.  R.  14  Eq, 
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Where  a  particular  qualification  is  required  in  the  objects  of  a 
charity,  the  question  is  simply  whether  a  proposed  object  possesses 
that  qualification  or  not.  If  he  does,  it  is  of  no  consequence  that 
he  expressly  and  avowedly  obtained  it  for  the  purpose  of  enabling 
him  to  partake  in  the  charity  (r). 

Thus  where  the  object  of  a  charity  was  the  election  to  Christ's 
Hospital  of  the  sons  of  parishioners  of  a  certain  parish,  it  was 
held  that  the  son  of  a  person  who  answered  the  description  of 
"parishioner"  was  a  proper  object,  although  he  had  become  a 
parishioner  temporarily  in  order  to  acquire  the  qualification  («). 

So,  also,  where  compliance  with  certain  religious  directions  is  a 
necessary  qualification  for  partaking  of  the  charity,  any  persons 
who  comply  with  the  directions  are  proper  objects,  and  the 
trustees  cannot  proceed  to  inquire  whether  the  compliance  is 
sincere  {t). 

Persons  bond  fide  elected  under  a  mistaken  interpretation  of  a 
scheme  are  not  removed  (m). 

In  a  proper  case,  however,  an  improper  election  may  be  set 
aside  {x).     This  may  be  done  on  petition  under  Romilly's  Act  (y). 

Where  nominations  have  been  made  by  the  wrong  persons,  pay- 
ments to  the  objects  of  the  charity  will  nevertheless  be  allowed. 
Thus  where  the  heirs  of  the  grantor,  and  not  the  grantees,  were 
the  persons  to  nominate  the  objects  of  the  charity,  and  the  grantees 
had  for  upwards  of  sixty  years  enjoyed  the  nomination  of  the 
persons  who  had  partaken  of  the  charity,  it  was  held  that  they 
ought  to  be  allowed  all  the  payments  they  had  made  to  any  of  the 
poor,  though  nominated  by  themselves ;  and  the  Court  refused  to 
disturb  anything  that  had  been  already  done  (s). 


434.  The  examination  for  a  close  fel- 
lowship is  merely  to  ascertain  the  fitness 
of  the  candidate,  and  no  regard  can  be 
had  to  the  comparative  qnahfications  of 
others:  Ex  parte  Inge,  2  K.  &  M.  590. 

(r)  Etheringion  t.  WiUm,  1  Ch.  D. 
160.  Cf.  AU.-Gen,  v.  Cahcrt,  23  Beav. 
at  p.  261. 

(a)  EtheringUm  v.  Wilaan,  supra.  For 
the  meaning  of  "parishioner"  seea»^, 
p.  208,  and  Note  B  to  App.  III.,  pott. 


(t)  Att.'Gen.  v. 
p.  261. 


Calvert,  23  Beav.  at 


(m)  Re  Storie'a  University  Gift,  2  I>e 
G.  F.  &  J.  629.  Cf .  Att.'Gen.  v.  Hartley, 
2  J.  &  "W.  353 ;  Att.-Gen.  y.  Daugars, 
33  Beav.  621. 
.  {x)  Ee  Nettle's  Charity,  L.  R.  14  Eq. 
434. 

(y)  Ibid. 

[z)  Att.'Gen.   v.  Eighy,   3  P.  Wms. 
145. 
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FROCBDURE   AND  COSTS. 


Section  I. 

ACTIONS. 

The  ordinary  mode  of  proceeding  in  Chancery  was  by  informa-  Informatioii. 
tion(a).     The  information  was  in  the  name  of  the  Attorney- 
General,  either  acting  ex  officio  as  the  officer  of  the  Crown,  or  ex 
relatione  at  the  instance  of  a  relator  or  relators. 

If  the  Attorney-General  was  a  defendant  or  iU,  or  the  office  was 
vacant,  an  information  might  be  filed  by  the  Solicitor-General  (i). 

There  were  also,  as  will  be  seen,  cases  in  which  the  proper  form  BUl  or  bill  and 
of  proceeding  was  by  biU  or  by  biU  and  information.  informatioii. 

Under  the  present  practice  the  title  "information"  is  not  Action, 
used  (c).  All  proceedings  which,  prior  to  the  Judicature  Act, 
1873  {d)y  were  commenced  by  information,  whether  by  the  Attorney- 
General  only  or  by  the  Attorney-General  and  a  relator,  or  by  bill 
or  by  bill  and  information,  are  now  commenced  by  writ  of  sum- 
mons and  are  called  **  actions  "  {e). 

The  procedure  is  regulated  by  the  Eules  of  the  Supreme  Court,  Procedure 
1883.     But  by  Ord.  TiXXTT.  r.  2,  where  no  other  proTision  is  gJXcf  1883. 
made  by  the  Judicature  Acts  or  the  Kules,  the  former  practice 
remains  in  force. 

It  was  formerly  usual  to  introduce  a  relator  in  charity  informa-  Relator, 
tions  in  order  that  there  might  be  somebody  before  the  Court  who 
could  be  made  answerable  for  costs  (/).    But  there  was  never  an 
imperatiye  rule  in  this  respect,  and  the  Attorney-General  was 

(«)  See  ofifo,  pp.  88,  89.  (/)  AtL-Oen,  v.  Sroumf  1  Swanst.  at 

{b)  Bex   y.    W\lke9,    4    Borr.    2554  ;  p.  305  n. ;  Bit  Bedford  Charity,  2  ibid,  at 

Corporation  of  Ludlow  T.  Oreenhoute^  1  p.  520  ;  Corporation  of  Ludlow  v.  Oreen^ 

BU.  N.  S.  at  p.  61.  houu,  1  BU.  N.  S.  at  p.  48 ;  Att.-Gen. 

{e)  Att,'Gm.    v.    Shrewsbury   Bridge  v.  Mayor  ofJhtbHn,  ibid,  at  pp.  351,  352. 

Of.,  W.  N.  1880,  23.  In  Att.-Gen.  t.  Boueherett,  25  Bear,  at 


(d)  86  &  87  Vict.  o.  66. 
(«)  B.  8.  C.  1883,  Ord.  I. 
3.  P.  6th  ed.  p.  64,  n.  (a). 


p.   120,  Bomilly,  M.  B.,  expressed  a 
r.  1 ;  Dan.      strong  opinion  that  in  a  contested  case 
the  Attomey-Gkneral  onght  to  require 
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always  at  liberty,  if  he  thought  right,  to  proceed  without  a 
relator  (//). 

Under  sect.  17  (//)  of  the  Charitable  Trusts  Act,  1853,  a  relator's 
action  can  never  be  commenced  unless  the  certificate  of  the  Charity 
Commissioners  has  been  previously  obtained.  In  practice  the 
Commissioners  never  authorize  proceedings  of  this  kind.  When 
they  consider  it  necessary  that  an  action  in  the  nature  of  an  infor- 
mation should  be  instituted,  they  certify  the  case  to  the  Attorney- 
General  (i),  who  then  proceeds  ex  officio.  The  reason  of  this  is,  that 
it  is  considered  desirable  that  the  proceedings  should  be  under  the 
complete  control  of  the  Attorney-General  (A*). 

The  Attorney-General  might,  however,  require  a  relator  to  be 
introduced,  even  in  cases  certified  by  the  Charity  Commissioners  (/). 

Any  person  not  under  disability,  and  not  shown  to  be  in  indigent 
circumstances  (;/^),  may  be  a  relator,  and  there  maybe  more  relators 
than  one  («).  It  is  not  necessary  that  a  relator  should  be  inte- 
rested in  the  charity  {o) ;  for  it  is  not  likely  that  such  right  would 
be  improperly  exercised,  inasmuch  as,  in  addition  to  the  approba- 
tion of  the  Attorney-General  being  required,  a  relator  subjects 
himself  to  a  liability  for  costs.  Any  or  all  of  the  trustees  may 
be  relators,  even  though  the  action  be  for  the  purpose  of  setting 
aside  their  own  deliberate  acts  (r). 

The  relator  must  sign  a  written  authority  to  the  solicitor  to  use 
his  name  as  relator,  and  such  authority  must  be  filed  in  the  central 
office  or  district  registry,  as  the  case  may  be  («). 


a  relator  to  be  introduced  for  the  pur« 
pose  of  securing  costs.  It  is  conceived, 
however,  that  the  necessity  of  having  a 
person  responsible  for  costs  present  is 
less  cogent  now  than  it  formerly  was, 
because  the  fact  that  proceedings  of  this 
kind  cannot  be  instituted  without  the 
certificate  of  the  Charity  Commissioners 
is  a  guarantee  that  they  will  not  be 
commenced  except  in  cases  where  they 
are  really  necessary.  Valuable  informa- 
tion as  to  proceedings  in  the  Court  of 
Chancery  is  contained  in  the  evidence  of 
Mr.  Wickens  and  Mr.  Fearon  given 
before  the  Schools  Inquiry  Commission 
of  1867.  See  Vol.  6  of  the  Report, 
pp.  434—463.  As  to  the  Attorney- 
General  not  paying  costs,  see  pasty  p. 
344. 

(^)  Be  Bedford  Charity^  2  Swanst.  at  p. 
620  ;  Ait.-Qeiu  v.  Mayor  of  Dublin,  1 
Bli.  N.  S.  at  p.  337;  Mueklow  v.  Att.- 
Gm,,  4  Dow,  at  p.  16.  See,  however, 
AtL-Oen.  v.  Oylender,  1  Ves.  Jun.  246. 

(h)  FosL 

(t)  See  Chant.  Trusts  Act,  1863,  b.  20, 
post, 

{k)  See  Schools  Inquiiy  Commission 


Rep.,  Vol.  6,  p.  439. 

(/)  See  Att.'Gen,  v.  Boucherett,  26 
Beav.  116,  where  the  case  was  certified 
by  the  old  Charity  Conmussioners  ;  and 
see  Charit.  Trusts  Act,  1863,  s.  20, 
post, 

{m)  Felloices  v.  Barrett,  1  Keen,  at 
p.  120  ;  Dan.  C.  P.  6th  ed.  p.  65. 

(«)  Att.'Gen,  v.  Earl  of  Clarendon,  17. 
Ves.  491. 

(o)  Att,'Gen.  v.  Buckndll,  2  Atk.  328 ; 
Att.'Gen,  v.  Vivum,  1  Russ.  at  p.  236. 
See,  however,  Alt.' Gen,  v.  Oylender,  1 
Ves.  Jun.  246. 

(r)  Att.'Gcn,  v.  Griffith,  13  Ves,  665, 
where  the  information  was  for  the  pur- 
pose of  setting  aaide  a  long  lease  of 
charity  estates;  Alt. -Gen.  v.  Ihlbot,- 
cited  ibid,  at  p.  571. 

(«)  R.  S.  C.  1883,  Ord.  XVI.  r.  20; 
for  form  of  authority,  see  Dan.  Forms, 
4th  ed.  p.  28.  In  an  urgent  case,  leave 
was  given  to  file  an  information  without, 
the  authority  of  the  relator,  an  under- 
taking being  given  to  file  thq  authority 
the  next  day  and  to  take  no  proceedings 
in  the  meantime:  Alt, ^ Gen.  v.  Murray, 
13  W.  R.  66. 
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.    The  death  of  one  of  several  relators  does  not  aflPect  the  action,  New  relator, 
but  if  all  the  relators  die,  or  if  there  is  but  one,  and  he  dies  or 
Jbecomes  lunatic,  the  Court  will  restrain  further  proceedings  until  a 
new  relator  has  been  appointed  (t).    Otherwise  there  would  be  no 
person  who  could  be  made  liable  for  costs  {u). 

If  the  relator  has  an  individual  interest  in  the  relief  sought,  in  Belator  aUo 
respect  of  an  injury  to  which  he  has  a  right  to  complain,  he  must  P^*^*™* 
be  plaintiff  as  well  as  relator.     Under  the  practice  of  the  Court  of 
Chancery  such  a  proceeding  was  said  to  be  an  information  and 
bill(^). 

It  has  been  held  that  a  relator  who  is  also  a  plaintiff  cannot  be  Relator 
heard  in  person.     He  has  no  right  to  be  heard  as  relator,  because  ^eardin*^^* 
then  he  would  be  appearing  on  behalf  of  the  Attomey-Greneral  (i/) ;  person, 
nor  can  he  be  heard  on  his  own  behalf  as  plaintiff,  because  the  pro- 
ceeding in  which  he  is  plaintiflE  cannot  be  separated  from  that  in 
which  he  is  relator  (c). 

.    A  relator's  action  is  the  action  of  the  Attorney-General  (a),  and  Control  of 
the  Attomey-Q-eneral  has  control  over  the  proceedings  (b).  Att.-Gen. 

No  amendment  can  be  made  without  his  sanction  (c),  and  he 
may  at  any  time  stay  the  proceedings  (rf). 

Similarly,  a  notice  of  motion  on  behalf  of  a  relator  is  irregular ; 
it  should  be  on  behalf  of  the  Attomey-Greneral  (e). 

Where  after  a  decree  in  a  suit  a  special  petition  was  presented 
by  the  relators  in  the  name,  but  without  the  authority,  of  the  . 
Attorney-General,  the  Court  first  directed  the  Attorney-General  to 
be  served,  and,  at  the  hearing,  ordered  the  petition  to  stand  over, 
with  a  request  to  the  Attorney-General  to  certify  the  course  he 
thought  desirable  to  adopt  on  the  petition.  The  relators  appealed, 
when  the  Attorney-General  asked  that  the  petition  might  be  dis- 

(t)  Att'Gen,    v.   Powel,  Dick.    355 ;  (5)  AtL-Gen,  v.  Barker,  4  My.  &  C. 

AtU'Gen,  v.  Tyler y  2  Eden,  230 ;  Att.-  262. 

Gen.  Y.  Haberdashere'  Co.,  16  Beav.  397.  (a)  Att.-Gen.  y.  Ironmongers^   Co,,  2 

(m)  Att.-Gen.  v.  Smart,  1  Vea.  Sen.  72 ;  Beav.  at  pp.  328,  329.  The  regulations 
Att.-Gen.  y.  Middkton,  2  Yes.  Sen.  327.  of  the  Attorney* Genial  as  to  obtaining 
The^  order  for  a  new  relator  must  be  hia  authority  to  commence  a  relator*8 
obtained  by  the  Attorney-General  orwith  action,  &c.  will  be  found  in  Dan.  Forms, 
his  consent:  Att.-Gen.  v.  Flumptree,  5  4th  ed.  pp.  28,  29. 
Madd.  462.  For  form  of  a  petition  of  (4)  Corporation  of  Ludlow  y.  Green- 
course  for  a  new  relator,  see  Dan.  Forms,  house,  1  Bli.  N.  S.  at  p.  65  ;  Att.-Gen, 
4th  ed.  p.  30.  Where  a  relator  who  is  v.  Ironmongere*  Co.,  supra;  Att.-Gen.  y. 
aJso  plaintiff  dies,  and  his  interest  does  Haberdashers^  Co.,  15  Beav.  397. 
not  BUTYiYe  to  another  plaintiff,  an  {e)  Att.-Gen,  y.  Fellows,  1  J.  &  W. 
order  to  carry  on  the  proceedings  must  264,  where  an  information  amended 
bo  obtained :  R.  S.  C.  1883,  Ord.  XVII.  j  without  the  sanction  of  the  Attorney- 
Dan.  G.  P.  6th  ed.  67.  General  was  taken  off  the  file. 

(or)  Att.-Gen.  v.  Heslis,  2  S.  &  S.  67 ;     .      {d)  Att.-Gen.  v*  Mayor,  ^e.  ofNewark- 

Att.-Gen.  v.  Vivian,  1  Russ.  226  ;  Dan.  upon- Trent,  1  Hare,  at  p.  399;  Att.-Gen. 

C.  P.  6th  ed.  64.  v.  Breitingham,  3  Beav.  at  p.  95. 

(y)  Bust,  p.  319,  {e)  Att.-Gen.  y.  Wright,  3  Beav.  447. 
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missed,  which  was  done,  notwithstanding  the  opposition  of  the 
relators  (/). 

Similarly,  the  action  will  not  be  referred  to  arbitration  unless  the 
Attomey-Q-eneral  consents  to  the  reference  {g). 

It  was  held  that  a  reference  would  not  be  allowed  for  the  pur- 
pose of  deciding  upon  the  construction  of  a  will  (A).  But  where 
there  was  an  information  seeking  relief  for  an  alleged  breach  of 
trust,  a  reference  was  allowed  with  the  consent  of  the  Attorney- 
General  (/). 

Nor  will  an  award  be  acted  upon  without  the  consent  of  the 
Attomey-Q-eneral,  or  an  inquiry  to  determine  whether  it  is  for  the 
benefit  of  the  charity  (A). 

In  Att-Oen.  y.  Clements  (/)  Lord  Eldon  said,  that  formerly  the 
Court  of  Chancery  had  been  more  in  the  habit  of  giving  effect  to 
awards  than  at  that  day  it  was  accustomed  to  do. 

In  the  last-mentioned  case,  by  an  award  confirmed  by  a  decree 
of  the  Court,  a  charitable  corporation  had  been  directed  to  grant 
certain  renewable  leases.  Upon  a  petition  presented  to  enforce  the 
renewal  of  a  lease  upon  the  terms  of  the  award.  Lord  Eldon  said 
that  the  jurisdiction  was  doubtfuL  But,  inasmuch  as  in  the  case 
of  that  charity  jurisdiction  had  twice  been  assumed  by  Lord  Hard- 
wicke,  he  acted  upon  the  award,  considering  that  it  was  only  to  be 
disturbed  by  the  House  of  Lords  (m). 

Similarly,  when  the  Attorney-General  is  a  party  to  a  charity 
action  his  consent  is  required  to  a  compromise,  and  when  that  is 
obtained  the  compromise  will  be  enforced  (n). 

In  one  case,  the  question  was  whether  a  devise  and  bequest  to  a 
charity  was  void  under  9  Geo.  11.  c.  36  (o),  and  an  agreement 
between  the  next  of  kin  and  the  governors  of  the  charity  that  the 
next  of  kin  should  take  one-fourth  and  the  governors  three-fourths 
was  carried  into  execution  by  the  Court  (p). 

On  the  principle  that  a  relator's  action  is  the  action  of  the  Attor- 
ney-General, the  Attorney-General  and  the  relator  cannot  appear 
separately  (q). 


16  £eay.  313. 

(^)  Att.'Gen.  v.  Fea,  4  Madd.  274; 
Alt,' Gen.  v.  Hewitt,  9  Ves.  232.  And 
see  Prior  v.  Sembrow,  8  M.  &  W.  873. 

(A)  Ait,'Oen.  v.  Fea,  supra, 

(i)  Ibid. ;  Alt.- Gen,  v.  Hewitt ,  ntpra. 

(A)  Att.-Gen.  y.  Hewitt,  supra, 

il)  T.  &R.  atp.  61. 

(m)  Jbid,  at  pp.  61,  62. 

(fi)  Andrew  v.  Merchant  Taylors*  Co., 
7  Ves.  223;  Andrew  y.  Trinity  Hall, 


Cambridge,  9  Yes.  at  pp.  532,  633; 
Att.'Gen,  v.  Fishmongers^  Co,,  0.  P. 
Coop.  85;  Att,-Gen,  v.  Boueherett,  25 
Beay.  116;  Att,'Gen.  y.  Corporatum  of 
Ludlow,  6  Jnr.  1003. 

(o)  Now  Part  II.  of  the  Mortm.  and 
Gharit.  XJBes  Act,  1888,  post, 

(p)  Att.'Gen,  y.  LamderJUld,  9  Mod. 
286 ;  Att,'Gen,  y.  Trevelyan,  16  L.  J. 
Ch.  521. 

{q)  Att.'Gen,  y.  Ironmongers'  Co,,  2 
Beay.  at  p.  328. 
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The  Attomey-Gheneral  has  the  right  to  appear  either  in  person 
or  by  oonnsel  {r).  The  relator,  on  the  other  hand,  has  no  such 
right ;  he  can  onlj  oonduot  the  case  and  instruct  counsel  by  the 
permission  of  the  Attorney-General.  But,  if  that  permission  is 
obtained,  counsel  for  the  relator  also  represents  the  Attomey- 
Qeaeral,  and  the  Attorney-General  cannot  appear  independently  («). 

The  Court,  however,  may,  if  it  thinks  fit,  direct  that  the  Attorney- 
General  shall  be  at  liberty  to  attend  any  proceedings,  as  the  settling 
of  a  scheme,  separately  from  the  relator  {f). 

"  It  is  always  open  to  the  defendants  to  apply  to  the  Attorney-  Duty  of 
General,  if  relators  or  others  should,  by  misleading  him  or  other-  protect  de- 
wise,  attempt  to  make  an  improper  or  oppressive  use  of  the  power  fcndanta. 
vested  in  the  Attorney-General.   A  defendant  who  is  aggrieved  by 
the  proceedings  in  an  information,  or  who  has  reason  to  complain 
that  documents  are  unjustly  withheld  from  him,  may  apply  to  the 
Attorney-General ;    and  if  he  found  that  there  would  be  injustice 
in  going  on,  while  the  parties  actively  proceeding  with  the  suit  had 
in  their  possession  ....  a  vast  amount  of  information,  the  know- 
ledge of  which  would  be  beneficial  to  the  defendants,  and  promote 
a  right  determination  of  the  question  in  dispute,  the  Attorney- 
General,  having  come  to  that  conclusion,  would,  I  do  not  doubt, 
take  care  to  give  such  directions  as  would  be  best  calculated  to 
further  the  ends  of  justice,  and  give  the  defendants  every  protec- 
tion to  which  they  are  entitled  "  (w). 

The  Court  of  Chancery  would  sometimes  submit  matters  arising  Referaace  to 
out  of  an  information  to  the  consideration  of  the  Attorney-General,  ^ttmaris! 
and  would  act  upon  his  certificate  stating  what  he  considered  the  ing  in  the 
proper  course  to  be  pursued.     Thus,  in  one  case  (a?),  the  Court 
referred  it  to  the  Attorney-General  to  certify  whether  it  would  be 
proper,  upon  an  account  extending  over  a  great  length  of  time,  for 
the  charity  to  accept  a  less  sum  than  the  balance  stated  in  the 
master's  report ;  and  the  Attorney-General  having  certified  that  it 
would  be  proper  to  accept  a  sum  less  than  one-half  of  that  balance, 
his  certificate  was  confirmed. 

So,  also,  it  was  referred  to  the  Attorney-General  to  consider 
what  course  should  be  taken  with  regard  to  exceptions  which  had 


(r)  AU.'Gen,  t.  Grem,  1  J.  &  W.  at  (0  JB^  SanwnU  Trust,  9  Hare,  App. 

p.  306 ;  Corporation  of  Ludlow  v.  Onen-  liv. ;  Att.^Oen,  t.  Earl  of  Stanrford,  I 

kouM,  1  BU.  N.  S.  at  p.  65.  Fh.  at  p.  749. 

(»)  Att.'Om,  Y.  Oovertwre  of  Sherborne  («)  Per  Wood,  V.-C,  in  Att.-Oen,  v. 

Grammar  School,  18  Beay.  at  p.  264 ;  Clapham,  10  Hare,  App.  II.  p.  Ixz. 

and  Bee  Att,'Gen,Y.  Ironmongers*  Co.,  2  (^r)  Att.'Gen,  v.  Mayor  of  Exeter,  2 

Beay.  at  p.  328 ;    Att.-Gin.  y.  Dove,  T.  Rubs.  362 ;    and  see  Att,'Gen.  y.  Pr^^y- 

&  R.  328  ;    Att.'Oen,  y.  Barker,  4  Mj.  man,  4  Beay.  at  p.  467.    See  also  Att,- 

&  C.  262.  Gen,  y.  Erettingham,  3  Beay.  91. 
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been  allowed  to  an  answer  to  an  infonnation,  and  all  proiceedings 
were  stayed  in  the  meantime  {y). 

The  Court  of  Chancery  in  many  instances  relaxed  in  favour  of 
charities  the  rigour  of  its  rules  of  procedure. 

Lord  Hardwicke  said  (a),  that  in  an  information  by  the  Attomey- 
GFeneral  for  the  regulation  of  a  charity,  it  is  the  business  of  the 
Court  to  give  a  proper  direction  as  to  the  charity,  without  any 
regard  at  all  to  the  propriety  or  impropriety  of  the  prayer  of  the 
information. 

Thus,  if  the  wrong  relief  (rt),  or  no  relief  at  all  with  regard  to 
particular  objects  (J),  or  a  particular  person  (c),  was  prayed,  the 
Court  of  Chancery  would  nevertheless  give  proper  relief  {d).  And, 
d  fortiori  J  where  there  was  a  prayer  for  general  relief  (e). 

Where,  however,  an  infonnation  was  filed  by  a  relator  on  behalf 
of  one  charitable  institution  claiming  a  legacy,  to  which  it  was 
held  that  another  was  entitled,  the  Court  would  not,  upon  that  in-r 
formation,  give  directions  how  the  charity  which  was  entitled 
should  be  administered,  but  dismissed  the  information,  giving  no 
costs  out  of  the  charity  (/). 

Again,  under  the  old  practice  leave  would  in  charity  cases  be 
given  to  amend,  where  necessary  for  the  purpose  of  enabling  relief 
to  be  obtained.  Thus,  leave  would  be  given  to  amend  a  bUl  and 
information  by  converting  it  into  an  information  only  (^),  or  to 
amend  a  bill  by  converting  it  into  a  bill  and  information  or  an  iur 
formation  alone  (A). 

The  Court  of  Chancery  would  not  overlook  defects  of  form  where 
such  a  course  would  be  prejudicial  to  defendants.  Thus,  the 
Court  refused  to  set  aside  a  decree  upon  an  information  which  did 

324 ;  Att.'Gen.  v.  Roch^sUr,  6  De  G.  M. 
&  G.  797.  Under  the  present  practice 
general  relief  may  always  be  given 
whether  claimed  or  not :  a,  8.  C.  1888, 
Ord.  XX.  r.  6. 

(/)  Ate.-Gtn,  V.  OgJendeVy  I  Vea. 
Jun.  246. 

is)  Att.-Gen.  v.  £(ut  India  Co,,  11 
Sim.  380 ;  Att.-Gen.  y.  Vivian,  1  Buss. 
226 ;  AU.'Gen,  v.  Cuming,  2  Y.  &  0.  0. 
at  p.  149.  See  aJso  Att.-Gen,  v.  NexC' 
combe,  14  Yes.  at  p.  6,  per  Lord  Eldon. 

(A)  President  of  St.  Mary  Magdalen, 
Oxford  V.  Sibthorp,  1  Russ.  164.  The 
present  practice  with,  regard  to  amend- 


(v)  Att.'Gen.  v.  Corporation  of  Carlisle, 
4  Sim.  275. 

(z)  Att.'Gen.  v.  Jeanee,  1  Atk.  356. 
See  Att.'Gen,  ▼.  Lord  Gore,  Barnard,  at 
p.  151 ;  Att.-Gen,  v.  Gardner,  ibid,  at  p. 
490;  Att.-Gen.  v.  Farker,  1  Ves.  Sen. 
43;  Att.-Gen.  y.  Smart,  ibid.  72;  Att.* 
Gen,  y.  Coopers^  Co,,  19  Ves.  194,  per 
Lord  Eldon. 


24 


{a)  Att,-Gen.  v.  WhiteUy,  11  Ves.  at  p. 

7. 

{b)  Att,-Gen,  y.  Coopers^  Co.,  19  Ves. 
194. 

(e)  Att.-Gen,  y.  BrereUm,  2  Ves.  Sen. 
426. 

(d)  See  Att.-Gen,  v.  Farker,  1  Ves. 
Sen.  43  ;  Att.-Gen.  y.  Seott,  ibid,  at  p. 
418  ;  Att.-Gen,  v.  Govemort  of  Marrow 
Schocl,  2  Ves.  Sen.  652;  Att.-Gen  y. 
Foyster,  1  Anst.  at  p.  123  ;  Alt, -Gen,  y. 
Lord  Gotcer,  9  Mod.  at  p.  228  ;  Ati." 
Gen,  y.  Mayor  of  Stamford,  2  Swanst. 
591. 

{e)  Att.-Gen.  y.  Brooke^  18  Ves.  319, 


ment  is  regulated  by  R.  S.  G.  1883, 
Ord.  XXVIII. ;  and  if  the  sanction 
of  the  Attorney-General  is  obtained 
(see  ante,  p.  317),  an  action  may,  by 
amendment  of  the  writ  and  statement  of 
claim,  be  turned  into  an  action  in  the 
nature  of  an  infonnation  without  pre- 
judice to  a  pending  motion :  Caldwell  y. 
Fagham  Harbour,  |r.  Co.,  2  Ch.  D.  221. 
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not  state  or  show  any  intention  of  attacking  it,  but  the  information 
was  dismissed.  Plumer,  M.  R.,  said, "  All  the  cases  show  that  the 
Court  is  careful  not  to  do  injury  to  defendants  by  overlooking 
error  in  form.  Would  no  injury  be  done  here  ?  The  information 
denotes  no  intention  to  attack  the  decree;  and  can  the  Court  permit 
the  Attorney-General  to  raise  a  question  in  argument  not  put  in 
issue  in  the  pleadings  ?  "  (t). 

Nor,  of  course,  would  it  apply  the  rule  to  cases  where  no  Or  where  no 
charitable  use  was  in  question  (*).  i^u^stion!^^ 

Although  in  a  charity  case  the  Court  would  grant  the  relief  Frame  of  suit 

which  should  have  been  asked,  whether  it  had  in  fact  been  asked  ™a*®nal  as  to 

,    ,  ,  costs. 

or  not,  yet  it  would  take  the  frame  of  the  suit  into  consideration  in 
determining  the  question  of  costs  (/). 

In  the  case  of  a  charity  the  most  expeditious  and  least  expensive  Issue  not 
methods  should  be  adopted.    It  was  therefore  held  that  an  issue  whw^matter 
ought  not  to  be  directed  unless  the  matter  could  not  be  determined  ^^^  ^  d®- 
by  the  Court  of  Chancery  (m).  ComnTof  ^ 

And  it  was  held  that  the  Court  would  not  interfere  to  execute  ^"^o^^T* 
the  trusts  when  such  interference  would  not  be  beneficial  to  the  inteifere 

The  action  must  not  be  by  the  Attomey-Qeneral  in  cases  where  charity, 
the  trust  is  not  of  a  charitable  nature  (o),  Att.-Gen. 

^  '  does  not  sue 

There  are  several  cases  in  which  it  has  been  held,  apparently  on  where  trust 
the  ground  that  an  advowson  held  on  trust  for  the  parishioners  is  ^bie?      '* 
not  charity  property  ( jt?),  that  an  information  with  regard  to  matters  Trusts  of  ad- 
relating  to  such  a  trtist  could  not  be  maintained  (q).    Thus,  in  one  ^^^^^^* 
case  an  information  by  parishioners  to  set  aside  the  nomination  of 
a  clerk  to  the  bishop  by  the  trustees  of  an  advowson,  was  held  not 
maintainable  (r). 

"  As  to  the  nomination  by  the  trustees  to  the  bishop,  &c.,  it  was 
all  a  private  suit.   •   .   •   the  cestuis  que  ti^st  calling  upon  them  to 

(i)  Att.'Gm.   T.   Warren.  2  Swanst.  Ves.  at  p.  7  ;  Prestney  v.  Mayor,  d-e.  of 

291,  310.  Colchester,  21  Ch.  D.  HI. 

(it)  Ait.'Oen.  y.  Farker,  1  Yes.  Sen.  (p)  See  as  to  this,  ante,  p.  13. 

43.  Is)  Att.'Gen.  v.  Parker,  1  Vos.  Sen. 

(/)  Ait.'Oen.  y.  Hartley,  2  J.  &  W.  at  43 ;  see,  however,  the  report  in  3  Atk. 

pp.  369,  370.  676  ;  Att.'Oen,  y.  Forater,  10  Yes.  335  ; 

(m)  BUhop  of  Sochatter  y.  Att.-Oen,,  Att.-Oen.    y.    Neweombe,    14    Yes.    1 ; 

4  Bio.  P.  C.  648.  Fearon  y.  Webb,  14  Yes.  13.    See  also 

(m)  Att,'Gen.  y.  Boaanquet,  11  L.  J.  JBdenborouyh  y.  Archbishop  of  Canterbury, 

Ch.  48.  2  Ross.  93 ;  Att.-Gen,  y.  Itutter,  ibid. 

{o)  Att.'Gan.  y.  Bewar,  2  Yetn.  ZS7 ;  101,  n. ;    Leslie   y.  Bimie,  ibid,   114; 

Att,'Gen,  y.  Whorwood,  I  Yes.  Sen.  at  Att.-Gen.  y.  Webster,  L.  R.  20  £q.  at 

p.  636 ;  Att.-Gen.  y.  BrereUm,  2  Yes.  p.  491. 

Ben.  at  p.  426.    See  also  Anon.^  3  Atk.  (r)  Att.-Gen.  y.  Forker,  supra;  Att.- 

277;    Att.-Gen.   y.  MiddleUm,   2  Yes.  Gen,  y.  Forater^  aupra;   Att.-Gen.    y. 

Sen.  327 ;   Att.-Gen.  y.  Neweombe,  14  yetccambe,  aupra. 

T.  y 
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exeroise  the  legal  right  in  them  aooording  to  the  trust "  («).  It 
was  aooordingly  held  that  the  proceeding  should  have  been  by  bill 
and  not  by  information  (^). 

It  has,  however,  now  been  held  that  an  advowson  held  upon 
trust  for  the  parishioners  is  charity  property  {n).  And  it  would 
seem  to  follow  that  an  action  by  the  Attomey-Gteneral  with  regard 
to  the  execution  of  the  trusts  relating  to  such  an  adyowson  would 
be  maintainable. 

It  has  also  been  held  in  several  cases  {v)  that  the  regulation  and 
execution  of  the  trusts  relating  to  Dissenting  chapels  supported  by 
voluntary  contributions  was  the  proper  subject  of  a  bill,  not  of  an 
information- 

Thus,  where  there  had  been  a  joint  purchase  of  land  to  hold  to 
the  purchasers,  their  heirs,  successors,  and  assigns  for  ever  in  trust 
to  erect  a  Protestant  Dissenting  chapel.  Lord  Eldon  held  that  the 
regulation  of  such  an  establishment,  with  no  fixed  revenue,  but 
supported  only  by  voluntary  contributions,  was  the  proper  subject 
of  a  bill,  not  of  an  information  (fr).  So,  also,  where  the  question 
before  the  Court  has  been  whether  the  election  of  the  minister 
should  be  interfered  with  {x). 

In  other  cases,  however,  jurisdiction  in  relation  to  the  trusts  of 
Dissenting  chapels  has  been  exercised  on  information  {f/)y  or  on 
information  and  bill  (2). 

In  one  case,  where  a  bill  and  information  were  both  filed,  it  was 
held  that  they  might  be  severed,  the  information  being  dismissed 
and  the  biU  sustained  (a). 

Although  the  proper  form  of  proceeding  to  administer  the  funds 
of  a  charity  was  by  information,  nevertheless  charity  trustees 
might  always  have  filed  a  bill  against  the  Attorney-General  to 
have  the  accounts  of  the  charity  taken  and  to  be  discharged  from 
personal  liability.  They  would,  however,  be  compelled  to  submit 
to  such  account  as  the  Attorney-General  would  have  been  entitled 
to  ask  against  them  if  they  had  been  defendants.    And  if  the 


(«)  Per  Lord  Eldon  in  Att.-Gen,  t. 
ToriteTf  10  Ves.  at  p.  344. 

U)  Att,-Gen.  v.  Newcomhej  14  Ves.  at 
p.  7. 

(tf)  Be  St,  Stephen,  Coleman  Street,  39 
Ch.  D.  492.  See  also  cases  cited  ante, 
p.  13,  where  it  was  held  that  a  trust 
of  an  advowson  for  the  parishioners  was 
oharitable. 

(9)  Davie  y,  Jenkine,  3  V.  &  B.  151 ; 
Foki/  V.  Wontner,  2.  J.  &  W.  245.  And 
see  Att.'Gen,  v.  Fotvhr^  lo  Ves.  So. 


.!? 


(w)  Davit  y.  Jenkins,  eupra, 

(x)  Porter  v.  Clarke,  2  Sim.  620 ; 
Zetlie  V.  JBirnie,  2  Buss.  114;  MiUigan 
v.  M^heU,  1  My.  &  K.  446  ;  3  Mr. 
&  0.  72. 

(y)  Att.'Gen,  v.  Fowler,  15  Vee.  85; 
Att.^Gen,  v.  Lord  Dudley,  G.  Coop.  146. 
And  see  Att.-Gen,  y.  Coek,  2  Yes.  Sen. 
273. 

(z)  Atl.'Gen,  y.  Gould,  28  Beay.  485. 

(a)  Att.'Gen,  y.  Cumiu^^  2  Y.  &  C.  C. 
C.  at  p.  149. 
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Attomey-Q-eneral  desired  it,  the  Court  would  direct  a  reference  for 
a  scheme  (i). 

It  may  be  stated  as  a  general  rule  that  all  persons  having  any  Parties. 
interest  in  the  subject-matter  of  an  action  relating  to  charities  and 
within  the  jurisdiction  of  the  Court  should  be  parties  (c). 

Where  some  private  right  of  the  Crown,  distinct  from  its  right  Private  right 
as  parens  patricB  {d)y  or  the  right  to  dispose  of  a  surplus  by  sign  ^^  C^^^^- 
manual  (e)y  comes  in  question,  or  where  part  of  property  given  to 
charitable  uses  is  infected  with  a  superstitious  purpose,  it  is  neces- 
sary, although  the  action  be  commenced  by  the  Attomey-G-eneral 
as  the  oflScer  of  the  Crown,  that  the  Solicitor-General  should  be 
made  a  defendant  to  support  the  private  interests  of  the  Crown. 
If,  however,  in  an  action  between  individuals,  a  question  arises 
as  to  the  right  of  the  Crown  to  appoint  by  sign  manual  a  fund 
given  to  superstitious  uses,  the  Attorney-General  must  be  made  a 
party  (/). 

The  Attorney-General,  as  representing  the  CroWn,  is  the  pro-  Att.-Gen. 
teotor  of  all  the  persons  interested  in  the  charity  funds  (g).    He  t^n^^ea 
represents  the  beneficial  interest  (A) ;  consequently,  in  all  cases  in  tinder  charit- 
whioh  the  beneficial  interest  requires  to  be  before  the  Court,  the 
Attorney-General  must  be  a  party  to  the  proceedings  {%). 

It  was  accordingly  held  that  if  all  the  subscribers  to  a  charit-  When  re- 
able  fund  were  plafaitifis,  the  action  would  still  be  defective  for  ^^^  *®  ^ 
want  of  parties,  unless  the  Attorney-General  were  also  a  party  (/). 

In  Skinners^  Co.  v.  Irish  Society  (A),  King  James  I.  had  agreed 
with  the  City  of  London  to  grant  lands  in  Ireland  to  be  colo- 
nised by  the  city,  and  sunjs  were  raised  for  that  purpose  by  the 
city  from  the  companies  of  London.  A  charter  was  afterwards 
granted  creating  the  Irish  Society,  the  members  of  which  were  to 
be  appointed  by  the  city,  and  vesting  the  lands  in  them.  The 
greater  part  of  the  lands  was  afterwards  divided  among  the  com- , 

(*)  Oovemori  of  ChritVt  Eotpitai  v.  (e)  AtL-Oen,  v.  Mayor  of  Oalway,  1 

Att.'Om,f  6  Haie,  267.  Md.  1 06.    See  Att, -  Gen,  v.  Irontnongera^ 

{e)  As  to  one  or  more  of  nnmerous  Co,,  2  My.  &  K.  at  p.  578,  n. ;  AH.' 

partiee  haying  the  same  interest  sning  Om,  y.  Mayor  of  Bristolf  2  J.  &  W.  at 

or  defending  on  behalf  of  aU,  see  R.  8.  C.  pp.  309,  310  ;  Dan.  C.  P.,  6th  ed.,  pp. 

1883,Ord.XVI.r.9;  Dan.C.P.,6thed.,  168,  169. 

D.263.  Whore  a  biU  and  information  was  (/)  De  Themmines  v.  J)e  Bonneval,  6 

filed  by  some  of  the  trustees  of  a  oharity  Buss,  at  p.  293. 

against  the  others  only,  it  was  oonsidered  (^)  Re  Sekeford*8  Charity,  6  L.  T.  N.  S. 

that  the  individuals  in  respect  of  whose  488.    And  see  ante,  pp.  88,  89. 
interest  the  snit  was  instituted  onght  to  (A)  See  Ware  v.  Cumberlege,  20  Beav. 

be  parties  either  oollectiyely  or  as  sning  at  p.  611. 

for  themselyes  and  the  others:  Att.^  (t)  Q^SiriekiandY.Weldm^l^Qlii,!}, 

Gen,  V.  Fowler,  16  Ves.  86,  87.  at  p.  430. 

y2 


p.  430. 

[([)  AtL'Gen.  r.  2>ean  and  Qmone  of         (j)  Ibid, 
Windeor,  24  Beav.  at  p.  694 ;  8  H.  L.  0.  (k)  12  CI.  ft  F.  426. 

369. 
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panies,  but  some  was  retained  and  managed  bj  the  Irish  Society, 
the  rents  and  profits  being  applied  for  various  publio  purposes,  and 
the  residue  divided  between  the  companies.  It  was  held  that  the 
Irish  Society  were  trustees  for  permanent  publio  purposes,  and 
were  not  trustees  for  the  private  benefit  of  the  companies,  and  that 
though  they  might  be  accountable  to  the  Crown  and  to  the  City 
of  London  for  mismanagement  they  were  not  accountable  to  the 
companies. 

The  Attomey-GFeneral  was  held  not  to  be  a  necessary  party  to  a 
suit  for  the  regulation  of  a  voluntary  society  constituted  to  provide 
by  weekly  subscriptions  for  such  of  the  members  as  should  become 
necessitous  and  their  widows,  and  Lord  Hardwicke  said :  ''  This  is 
not  such  a  society  as  makes  it  necessary  for  the  Attomey-Q-eneral 
in  behalf  of  the  Crown  to  be  a  party  in  order  to  see  to  the  right 
application  of  the  money,  but  is  in  the  nature  only  of  a  private 
charity  "  (/). 

And  as  the  Attomey-Q-eneral  is  the  only  person  who  can  repre- 
sent the  general  body  of  beneficiaries  under  a  charitable  trust,  it 
follows  that  no  proceedings  to  which  the  Attomey-Greneral  is  not 
a  party  are  binding  upon  him  as  representing  the  charity,  or  upon 
the  Court  in  an  action  in  the  nature  of  an  information  instituted 
by  the  Attomey-Q-eneral  (w). 

As  to  when  the  presence  of  the  Attorney-General  is  required  in 
proceedings  relating  to  the  administration  of  estates  where  there 
are  charitable  legacies,  Eomilly,  M.  E.,  laid  down  the  following 
rules  (n) :  "  The  Attomey-Q^neral  represents  all  absent  charities, 
and  it  is  sufficient  to  have  him  here  to  represent  all  absent  charities. 
But  absent  charities  may  obviously  be  of  two  different  characters ; 
they  may  either  be  under  gifts  to  specified  individual  charities,  or 
to  charity  generally.  In  case  the  gift  is  for  charity  generally,  no 
one  can  represent  it  but  the  Attomey-Qeneral,  and  he  must  be 
here  to  represent  such  general  charities.  When  there  are  specified 
individual  charities,  then  the  Attomey-Qeneral's  presence  is  not 
imiversaUy  necessary ;  but  it  is  required  by  the  Court  upon  various 
occasions,  as,  for  instance,  where  any  rules  are  required  for  the 
regulation  of  the  internal  conduct  of  the  charity  itself,  such  as  the 
establishment  of  a  scheme  and  the  like;  there  the  Attomey-Q-eneral 
is  necessary  for  the  purpose  of  aiding  and  assisting  the  Court  in 


(0'  AfKm,^  3  Atk.  277.  See,  however, 
Spiller  Y.  Maudey  32  Ch.  D.  158,  n.,  and 
Pmm  y.  FatHmon,  ibid.  164,  in  both  of 
which  cases  the  Attomej-Oeneral  was 
present :  Brown  y.  Dale,  9  Ch.  D.  78. 

(»>)  See  AH, 'Gen.  y.  Lea^e,  App.  III. 
to  this  Book,  post.    See  also  ante^  p.  298. 


For  a  case  in  which  the  Attomey-Qeneral 
would  not  haYe  been  a  proper  party  to 
the  earlier  prooeedings,  see  Att.'Oen.  y. 
Warren,  2  Swanst  291,  311,  312. 

(rt)   Jrare  y.  Cumherlege,  20  Bea?.  at 
p.  611. 
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directing  and  sanctioning  the  general  system  and  principle  that 
ought  to  govem  charities  of  tiiose  descriptions.  But  there  are 
other  cases  where  there  is  no  question  as  to  the  conduct  or  manage- 
ment of  the  charities,  but  only  whether  the  charity  is  entitled  to  a 
particular  legacy  or  not.  In  those  cases  the  Attorney-General  is 
rather  in  the  nature  of  a  trustee  for  those  charities,  and  the  Court 
prefers  having  before  it  the  charities  beneficially  interested,  for  the 
purpose  of  putting  their  interests  before  the  CJourt  in  the  light 
which  they  consider  most  favourable  to  them.  In  those  cases  I 
think  it  preferable  that  the  charity  itself  should  appear  rather  than 
the  Attomey-Q-eneral  should  represent  it." 

Accordingly,  where  the  bequest  is  to  the  treasurer  or  other  officer  Gift  to 
of  an  established  charitable  institution  as  part  of  its  general  funds,  ^utution. 
the  Attorney-General  need  not  be  a  party  (o). 

But  where  the  legacy  is  to  be  held  upon  trusts  differing  from 
those  on  which  the  general  funds  of  the  institution  are  held,  the 
Attorney-General  is  a  necessary  party  (p). 

Nor  is  the  presence  of  the  Attorney-General  necessary  where  SomBdis- 
annual  sums  are  given  to  be  distributed  in  charity  by  specified  ^^0?.   ^^ 
trustees  (9),  or  where  the  fund,  although  a  capital  sum,  is  made 
immediately  distributable  (r). 

Where  a  bill  was  filed  for  an  account,  the  Attorney-General  was  Action  for 
held  not  to  be  a  necessary  party,  merely  because  a  legacy  happened  ■*^°^*' 
to  be  given  to  charity  («). 

Nor  is  the  Attorney-General  a  necessary  party  to  an  action  by  Specific  per- 
third  persons  against  charity  trustees  for  specific  performance  of  an   ^'™*^^- 
agreement  (t). 

But  where  it  is  desired  to  have  a  charitable  gift  declared  invalid.  Charitable 
the  presence  of  the  Attorney-General  to  represent  the  charity  is  to^be^nva^T 
required  {u). 

By  the  Charitable  Trusts  Act,  1869,  s.  13  (or),  the  majority  of  the  Majority  of 
trustees  of  a  charity,  if  authorized  by  the  Board  of  Charity  Com-  SS*orbdSiS 
missioners,  may  institute  and  maintain  proceedings  as  if  they  were  ^^  *^ 
the  sole  trustees  of  the  charity :  and  by  the  same  section  it  is  pro- 
vided that  proceedings  instituted  by  the  trustees  or  the  majority  of 
the  trustees,  under  the  authority  of  the  Conunissioners,  shall  not 


(0)  JFeUbehved  r.  /omm,  1  S.  &  S.  40.  Korde  t.  JSarl  of  Suffolk,  2  My.  &  K.  59. 

Ip)  Ibid,  ;  Corporatim  of  the  Sons  of  (r)  Re  Bameii,  29  L.  J.  Ch.  871.   But 

the  Clergy  y.  Moee,  9  Sim.  610.    But  see  see  J2«  Lea,  Lea  y.  Cooke,  34  Ch.  D.  528. 

Monill  y.  Laweon,  Yin.  Abr.  tit.  Charit  («)  Chiity  y.  Parker,  4  Bro.  G.  G.  38. 

UBee,  H.  pi.  H.  {t)  Ati.-Gen,  y.    JTarren,   2  Swanst. 

{q)  Waldo  y.   CayUy,   16   Vee.  206;  291,311. 

M'OoU  y.  Atherton^  12  Jnr.  1042 ;  and  (u)  Kirkhmk  y.  Hudson,  7  Price,  212 ; 

see  Jte  lUmdell,  Xandell  y.  DUon,  38  Ch.  Cook  y.  Duekenjield,  2  Atk.  663. 

D.  213 ;  and  ante,  pp.  126, 127.    But  see  {x)  F^t. 
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abate  on  the  death  or  remoyal  from  office  of  a  tmatee  or  the  addi- 
tion of  a  new  trustee  (y). 

Persons  (not  being  the  general  objects  of  the  charity)  having  a 
beneficial  or  possible  beneficial  interest  in  the  subject-matter  of  the 
action  must  be  parties. 

Thus  the  heir-at-law  must  be  a  party,  where  the  question  is 
whether  there  is  a  resulting  trust  in  his  favour  (s),  or  whether  or 
not  he  is  entitled  to  the  increased  rent  of  charity  estates  {a). 

Similarly  the  master  of  a  school  was  held  a  necessary  party  to  an 
action  to  have  surplus  funds  applied  for  his  benefit  (b). 

As  a  rule,  all  the  persons  whose  estates  are  liable  must  be  parties 
to  an  action  to  establish  a  right  to  a  rentcharge  (c).  An  exception 
is,  however,  established  in  the  case  of  charities.  In  these  cases  the 
Court  determines  the  question  whether  the  rentcharge  is  issuing 
out  of  the  land  of  the  persons  actually  before  the  Court,  although 
the  other  terre-tenants  are  not  parties,  an  inquiry  being  directed  as 
to  the  other  persons  alleged  to  be  liable  (d). 

In  an  action  to  set  aside  a  lease  of  a  charity  estate,  the  lessee  or 
his  representative,  as  well  as  any  assignees  or  under-lessees  of  any 
part  of  the  property,  should  be  made  parties  (e). 

Where  a  private  founder  of  a  charity  subject  to  visitation  has 
appointed  no  visitor,  his  heir-at-law,  being  in  contemplation  of  law 
the  visitor  of  the  charity,  is  a  necessary  party  to  an  action  for  the 
execution  of  the  trusts  (/). 

The  Court  of  Chancery,  however,  in  a  case  of  this  kind,  refused 
to  dismiss  an  information  because  of  the  absence  of  the  heir-at-law, 
but  directed  an  inquiry  to  ascertain  who  he  was  (^). 

Where  an  information  was  filed  for  the  establishment  of  certain 
charities,  consisting  of  estates  given  for  the  endowment  of  a  school, 
and  of  others  given  for  the  foundation  of  scholarships  in  a  college 
for  boys  to  be  nominated  by  the  master  of  the  school,  it  was  held 
to  be  defective  for  want  of  parties,  because  the  Archbishop  of  York, 
who  had  the  appointment  of  the  schoolmaster  in  default  of  his  being 


(y)  See  also  B.  S.  C.  1883,  Ord.  XVII. 
r.  1. 

{z)  AtU'Gen,  v.  Oreen^  2  Bro.  C.  C. 
492. 

[a)  AtL'Oen,  v.  Haherdoiheri  Co,,  4 
Bro.  C.  C.  at  p.  106.  And  see  Corporation 
of  Ludlow  y.  GreenhouMf  1  Bli.  N.  S.  at 
p.  55. 

(*)  Ati.'Gm.  T.  Smart,  1  Ves.  Sen. 
72. 

(e)  Att.'Gen,  v.  Jaeksofi,  11  Ves.  365, 
367. 

(rf)  Ibid,  at  pp.  367,  372;  AtL-Ocn. 
V.  Xaijlor,   1   H.  &  M.  809.    And  see 


AU.'Gen.  v.  SheU^,  1  Salk.  163;  Att.- 
Gen.  V.  Wyhurgh,  1  P.  Wms,  599; 
Cooke  V.  Smee,  2  Bro.  P.  C.  184. 

(e)  AiL'Gen,  v.  BaekhouMy  17  Ves.  at 
p.  285.  See  also  Corporation  of  Ludlow 
V.  Greenhouse,  1  Bli.  N.  S.  at  pp.  73,  74 ; 
AtL'Gen,  y.  Greenhill,  33  L.  J.  Ch.  208. 

(/)  Att.-Gen.  v.  Gaunt,  3  Swanst. 
148,  n. 

iff)  Ibid.  Under  the  present  praotioe 
no  cause  or  matter  can  be  defeated  by 
reason  of  the  misjoinder  or  non- joinder 
of  parties :  R.  S.  C.  1883,  Ord.  XVI. 
r.  11. 
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appointed  within  two  months  by  the  master  and  fellows  of  the  col- 
lege, was  not  a  party  (A). 

Where  a  testatrix  had  given  a  legacy  in  trust  for  the  minister  of 
a  chapel,  but  directed  that  upon  a  specified  contingency  it  should  go 
to  the  trustees  of  a  college,  and  tiie  income  had  been  paid  during 
many  years  to  the  minister  of  the  chapel,  it  was  held  that  the 
charity  for  the  chapel  might  be  established  upon  a  bill  and  infor- 
mation to  which  the  trustees  of  the  college  were  not  parties  (0- 

Persons  who  have  no  interest,  as,  for  instance,  the  original  sub-  Tenons 
ficribers  to  a  charitable  fund,  do  not  require  to  be  represented  (k).     uitm^^ 

An  agent  employed  by  the  trustees  of  a  chariiy  to  manage  its  Agent  of 

affairs,  who  receives  the  income,  and  has  the  title  deeds  in  his  5^S!J!?1?^ 
.         .  .        -  -a  proper  party 

possession,  is  not  a  proper  party  to  an  action  for  an  account  and 
scheme  (/). 

Where  a  fund  had  been  raised  by  voluntary  subscriptions  for  the  Action  by 
alteration  and  improvement  of  a  church,  and  seventeen  persons  J^!^f^** 
had  constituted  themselves  into  a  committee  for  the  purpose  of  otiicrs. 
receiving  the  subscriptions,  and  five  of  the  members  commenced  an 
action  on  behalf  of  themselves  and  the  other  members  against 
a  former  member  for  an  account  of  money  received  and  paid  by 
him  during  his  membership,  it  was  held  that  as  the  members  of 
the  committee  were  mere  agents  for  the  subscribers  some  of  the 
agents  could  not  maintain  an  action  against  others  (m). 

Under  the  old  practice,  as  a  corporation  did  not  answer  on  oath  J>iBcorery 
but  under  their  common  seal,  and  could  not  consequently  be  ^^  awpo»- 
indicted  for  perjury,  the  secretary  or  other  oflBcer  of  the  corporation 
might  be  made  a  party  for  the  purpose  of  giving  discovery  (n). 

Under  the  present  practice  (o),  where  a  corporation  is  a  party 
the  opposite  party  may  apply  for  an  order  allowing  him  to  deliver 
interrogatories  to  any  member  or  oflBcer  of  the  corporation.  It  is 
improper,  therefore,  now  to  join  an  oflScer  of  a  corporation  as 
defendant  for  the  purpose  of  giving  discovery,  and  if  he  is  made 
a  defendant  his  name  will  be  struck  out  (/?). 

(A)  Ait. •  Gen »  y.  St,  John* a  CotUge,  7  property  in  his  possesaion  and  declined 

Sim.  241.  to  deliver  it  np. 

(i)  Att.'Gen.  v.   Qodduid,  T.   k   B.  (i#t)  Stiickland  v.  n^eldoH,  28  Ch.  D. 

348.  426. 

(k)  Ait. 'Gen.  v.  MttnrOf  2  Dc  O.  &  («)  Dtimuier  r.  Corporation  of  Chi pprw 

Sm.  122,  161,  162.  ham,  14  Vee.  245.    9co  Wilton  v.  Church, 

(0  Att.'Gen.  v.  Eartof  Chettcr field,  18  9  Ch.  D,  at  p.  555. 
Beav.  696.    The  case  would  of  course  io)  B.  S.  G.  1883,  Ord.  XXXI.  r.  5. 

bo  different  if  a  stranger  had  charity  {p)  WiUon  t.  Church,  9  Ch.  D.  552, 
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Section  II. 

PETITION  AND  SUMMONS, 


Romilly^a  Act. 

Juiifldiotion        The  jurisdiction  of  the  Court  of  Chancery,  and  now  of  the  Chancery 

on  pe    on.     j)iyigiQ3i^  Jq  ^j^jJ  -^^j^  matters  relating  to  charities  on  petition,  is 

founded  upon  Sir  Samuel  Eomilly's  Act(r).    That  waa  the  first 

enactment  by  which  provision  was  made  for  a  more  summary  mode 

of  procedure  than  that  by  information.    The  jurisdiction  has  been 

extended  in  certaiu  cases  by  subsequent  statutes,  but  petitions 

under  such  Acts  usually  require  to  be  entitied  also  in  Bomilly's 

Act  («). 

nomiUy'fiAct,      Bomilly's  Act  was  passed  for  the  purpose,  as  is  stated  in  the 

o!^iOL*  preamble,  of  providing  "a   more  summary  remedy  in  cases  of 

Preamble.       breaches  of  trusts  created  for  charitable  purposes,  as  well  ajs  for  the 

just  and  upright  administration  of  the  same." 
Sect.  1.  Sect.  I  provides  that  "  in  every  case  of  a  breach  of  any  trust  c* 

supposed  breach  of  any  trust  created  for  charitable  purposes,  or 
whenever  the  direction  or  order  of  a  Court  of  Equity  shall  be 
deemed  necessary  for  the  administration  of  any  trust  for  charitable 
purposes,  it  shall  be  lawful  for  any  two  or  more  persons  to  present 
a  petition  to  the  Lord  Chancellor,  Lord  Keeper,  or  Lords  Com- 
missioners for  the  custody  of  the  Great  Seal,  or  Master  of  the  Bolls 
for  the  time  being  {t)y  or  to  the  Court  of  Exchequer  (w),  stating 
such  complaint  and  praying  such  relief  as  the  nature  of  the  ease 
may  require ;  and  it  shall  be  lawful  for  the  Lord  Chancellor, 
Lord  Keeper,  and  Commissioners  for  the  custody  of  the  Great  Seal, 
and  for  the  Master  of  the  Bolls  and  the  Court  of  Exchequer,  and 
they  are  hereby  required,  to  hear  such  petition  in  a  summary  way, 
and  upon  affidavits  or  such  other  evidence  as  shall  be  produced 
upon  such  hearing  to  determine  the  same,  and  to  make  such  order 
therein  and  with  respect  to  the  costs  of  such  applications  as  to  him 
or  them  shall  seem  just "  {x), 
Sec5t.  2.  Sect.  2  provides  "  that  every  petition  so  to  be  preferred  as  afore- 

said shall  be  signed  by  the  persons  preferring  the  same,  in  the 
presence  of  and  shall  be  attested  by  the  solicitor  or  attorney  con- 

(r)  62  Qeo.  III.  c.  101.  (u)  The   Equity  jnriBdiction  of   tlie 

(«)  ^oepoaty  p.  335.  Court  of  Exchequer  is  abolished. 

(t)  The  juiisdiction  is  now  Tested  in  (x)  This  section  contained  a  provision 

the    Chancery   Division   of   the    High  with  regard  to  appeals  to  the  House  of 

Court  of  Justice :  Jnd.  Act,  1873  (36  &  Lords  which  was  repealed  by  the  Stat. 

37  Vict.  c.  66),  Bs.  16,  34,  76.  Law  Rev.  Act,  1881. 
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oemed  for  such  petitioners,  and  every  such  petition  shall  be 
submitted  to  and  be  allowed  by  his  Majesty's  Attorney  or  Solicdtor- 
General,  and  such  allowance  shall  be  certified  by  him  before  any 
such  petition  shall  be  presented." 

Sect.  3  provides  "  that  neither  the  petitions,  nor  any  proceedings  Seot.  3. 
upon  the  same  or  relative  thereto,  nor  the  copies  of  any  such 
petitions  or  proceedings,  shall  be  subject  or  liable  to  the  payment 
of  any  stamp  duty  whatever." 

The  operation  of  Eomilly's  Act  is  confined  to  cases  arising  Operation, 
between  the  trustees  of  a  charity  and  their  cestuis  qm  trmty  and 
even  in  cases  within  the  Act  the  Court  has  a  discretion  to  determine 
whether  the  Act  can  be  applied  with  advantage  to  the  charity  or 
not(y). 

In  Att.-Oen.  v.  Bishcp  of  Worcester  (2),  Turner,  V.-C,  made  the 
following  observations :  "  The  terms  of  the  Act  are  most  general. 
It  creates  the  summary  jurisdiction  in  all  cases  of  breach  of  trust, 
or  supposed  breach  of  trust,  and  in  all  cases  where  the  order  or 
direction  of  the  Court  shall  be  deemed  necessary  for  the  adminis- 
tration of  any  trust  for  charitable  purposes ;  but  the  decisions,  I 
think,  have  settied  that  it  does  not  apply  between  the  trustees  and 
strangers,  that  it  applies  only  between  the  trustees  and  the  objects 
of  the  trust ;  and  that  it  is  in  the  discretion  of  the  Court  to  what 
extent  it  ought  as  between  them  to  be  applied.  The  cases  do  not, 
I  think,  enable  any  fixed  rule  to  be  laid  down  by  which  the  Court 
can  be  governed  in  the  exercise  of  that  discretion.  Lord  Cottenham, 
in  The  Tiverton  School  Case  (a),  is  reported  to  have  said  that  the 
Act  ought  not  to  be  applied  in  cases  where  the  Coiurt  sees  that  the 
jurisdiction  given  by  it  cannot  be  exercised  with  justice  to  any 
parties,  or  with  benefit  to  the  charity ;  and  it  appears  that  he 
considered  that  case  not  to  be  proper  for  the  exercise  of  the  juris- 
diction, as  it  involved  extensive  and  fundamental  questions  as  to 
the  principles  on  which  the  charity  was  to  be  administered  (J). 
But  these  rules  still  leave  it  to  be  considered  by  the  Court  in  each 
case  whether  the  Act  can  be  applied  with  justice  and  benefit ;  and 
what  are  the  extensive  and  fundamental  questions  of  principle 
which  ought  to  exclude  its  application.    Perhaps  the  rule  might 

(y)  Se   Manchester   New    CoUege,    16  oontemporary  jndffes,  see  the  obserya- 

Beay.  610,  617 ;   and  see  Me  Lawford  tions  of  Loztl  Aedesdale  in  Corporation 

Charity,  2  Her.  463  ;  Ex  parte  Meee,  3  cf  Ludhw  v.  Greenhouee,  1  Bit.  N.  S.  at 

V.  &  B.  10 ;  -Btf  Dean  Clarke's  Chanty,  p.  49. 
8  Sim.  34-;  Att.-Gcn,  y.  £arl  of  Devon,  (s)  9  Hare,  at  p.  357. 

15  Sim.  at  p.  259.    The  application  of  (a)  Att.-Gen,   y.   £arl  of  Devon,   16 

the  Act  was  yery  much  out  down  by  Sim.  at  p.  259. 
early  deoasionB.    For  an  example  of  the  {b)  Ibid,  at  p.  262. 

hostility  with  which  it  was  reoeiyed  by 
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inapplicable. 


Wliere 
applicable. 


well  be  laid  down  that  the  Act  at  all  events  may  safely  be  resorted 
to  in  all  cases  where  the  objects  of  the  charity  have  no  distinct 
interests,  and  where,  therefore,  the  Attomey-Gteneral  properly 
represents  them  all ;  and  in  all  cases  where,  although  there  may 
be  distinct  interests,  no  substantial  question  of  principle  can  arise 
between  the  several  objects  "  (c). 

The  Act  has  been  held  not  to  apply  to  cases  where  there  are 
constructive  trusts  (cQ,  or  where  the  circumstances  are  compli- 
cated {e)y  or  where  it  is  doubtful  in  whom  the  legal  estate  is 
vested  (/),  or  where  there  are  adverse  claims  or  disputes  as  to 
who  are  the  objects  of  the  charity  ((7),  or  whether  certain  persons 
called  governors  or  trustees  have  a  certain  authority  (A),  or  where 
persons  put  in  adverse  claims  to  the  right  to  administer  the  charity 
property  (t),  or  where  there  are  adverse  claims  to  land  (A:). 

Nor  can  the  Court  determine  under  this  Act  the  validity  of  an 
appointment  of  trustees  (/),  or  whether  trustees  have  power  to  alter 
the  regulations  of  a  school  (m).  Nor  can  it  add  to  the  number  of 
trustees  limited  by  the  foundation  («),  or  transfer  the  funds  of  a 
dispensary  to  a  hospital  and  amalgamate  the  two  institutions  (0), 
or  set  aside  a  lease  of  charity  property  (p).  And  there  is  no 
power  under  the  Act  to  repair  a  previous  misapplication  of  trust 
funds  (q),  or  direct  accounts  of  estates  of  persons  who  have  received 
the  rents  of  charity  estates  (r). 

Where  a  petition  was  presented  by  trustoes  appointed  in  pursu- 
ance of  the  Municipal  Corporations  Act,  1835  («),  asking  to  have 
their  powers  and  duties  declared  and  proper  directions  given  for 
the  management  of  the  charity,  it  was  held  that  there  was  no 
jurisdiction  {t). 

The  Court  has,  however,  adjudicated  on  petition  under  this  Act 
between  the  conflicting  claims  of  difierent  charities  where  the 


(r)  See  also  per  Hotnilly,  M.  R.,  in 
Me  Manehetter  New  Coll.,  16  Bear,  at 
p.  617. 

(<0  I^  NorrU^  Charity,  G.  Coop.  295 ; 
Be  Lawford  Charity,  2  Mer.  453. 

(e)  Corporation  of  Ludlow  v.  Green ' 
home,  1  Bli.  N.  S.  17;  J2»  Suir,  ^. 
School,  3  J.  &  Lat.  171. 

(/)  £e  FhillipotVa  Charity,  8  Sim. 
381 ;  Re  Olney  Charities,  11  Jnr.  420. 

(ff)  Re  Lean  ClarkeU  Charity,  8  Sim. 
34  ;  Re  Bedford  Charity,  5  Sim.  578 ; 
Re  MagdaUn  Land  Charity,  9  Hare,  624. 

(A)  Att,'Oen,  v.  Corporation  of  Bristol, 
14  Sim.  648. 

(0  Re  TTeat  Retford  Church  Lands,  10 
Sim.  101,  108. 

(*)  Bx  parte  Rcrs,  3  V.  &  B.  10 ;  Re 


Norris*  Charity,  G.  Coop.  296. 

(0  Re  BhiUipoWs  Charity,  8  Sim.  381 . 

(fw)  Att,  -  Oen,  v.  East  Retford  Grammar 
School,  17  L.  J.  Ch.  450. 

(fi)  Re  Storey*8  Altnshottscs,  9  L.  J 
Ch.  93. 

(o)  Re  Reading  Dispensary,   10  Sim 
118. 

(p)  Re  Lawford  Charity,  2  Mw.  453 
Re  Norris*  Charity,  supra, 

(g)  Re  EaWs  Charity,  14  Bcay.  115; 
and  see  cases  collected  ibid,  120,  n. 

(r)  Re  St.  WennU  Charity,  2  S.  &  S 
66. 

(»)  6  &  6  Will.  rV.  0.  76.    See  ante, 
pp.  197  et  seq, 

(0  Re  Kewarh  Charities,  6  L.  J.  Ch. 
215. 
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question  depended  Bimply  upon  the  construction  of  a  particular 
instrument  (ti). 

There  is  also  jurisdiction  to  give  directions  for  the  sale  (;r),  or 
exchange  (y),  of  charity  property  if  obviously  beneficial ;  to  con- 
sider a  scheme  for  the  management  of  a  grammar  school  (s),  or 
of  a  charity  estate  (a) ;  to  alter  a  scheme  and  decide  as  to  the  site  of 
a  charity  (J),  or  to  direct  the  application  of  the  funds  cy-pria  (c), 
and  to  ascertain  whether  an  Act  of  Parliament  should  be  applied 
for  to  regulate  the  charity  (rf). 

The  Court  has  also  under  the  Act  power  to  appoint  new 
trustees  (c),  to  reinstate  a  schoolmaster  if  improperly  dismissed  (/), 
to  regulate  the  internal  management  of  a  school  {g)y  to  set  aside 
an  election  to  a  scholarship  (A),  or  to  declare  the  proportions  in 
which  the  charitable  objects  are  entitled  {%). 

The  Court  has,  however,  a  discretion  to  decline  to  make  an  Juiudiotion 
order  upon  a  petition  under  the  Act,  and  to  require  the  parties  to  ^«««*^<>^"7- 
proceed  by  action  {k). 

The  petition,  unless  presented  by  the  Attorney-General  acting  Who  may  be 
ex  officio  J  must  be  presented  by  two  or  more  persons  (/),  and  a  P«*i*^o^er8. 
corporation  is  not  a  person  within  the  meaning  of  the  Act(m). 
The  petitioners  must  have  a  direct  interest  in  the  charity  (n), 
and  must  prove  that  they  possess  such  interest  (o).  A  petition 
cannot  be  presented  by  a  governing  body  which  is  not  duly 
constituted  {p). 


(«)  Ite  ParUh  of  UpUm  Warren,  1  My. 
&;  K.  410.  See,  howeyer,  Jie  Dean 
ClarkeU  Charity^  8  Sim.  at  p.  42. 

(x)  Re  FarkeU  Chanty,  12  Sim.  329 ; 
Be  Overeeera  of  JEceleaall,  16  Bear.  297 ; 
Cullen  V.  O'Meara,  Ir.  R.  1  C.  L.  640 ; 
Be  Athton  Charity,  22  Beav.  288:  Be 
Congregational  Church,  Smethwiek,  W.  N. 
1866,  196  ;  contra,  Be  Lgdford*8  Charity, 
16  Bear.  297,  n. ;  Be  8mr  Island,  ^e. 
Schwtl,  3  J.  &  Lat.  171 ;  and  see  oftie, 
p.  260. 

(y)  Jiildmay  y.  Lord  Methiten,  cited  14 
Beay.  121,  n.,  per  Lord  Granworth ;  Be 
NewUmU  Chanty,  12  Jar.  1011. 

(s)  Be  Bughy  School,  1  Beay.  467 ;  Be 
Boyttan  Free  Orammar  School,  2  Beay. 
228. 

(a)  Bx parte  Berkhampetead  Free  School, 
2  y.  ft  B.  134  ;  Be  Cherteey  Market,  6 
Brioe,  261 ;  Be  Shrewebury  Orammar 
School,  1  Mao.  &  O.  324. 

ib)  Be  Manchetter  New  Coll,  16  Beay. 
610. 

(0)  B$  Lady  BeUederie  Charity,  2  Ir. 
Eq.  B.  864. 

(d)  Be  Shrewibtiry  Grammar  School, 
eupra. 


{e)  Bignold  r.  Springfield,  7  CI.  &  F. 
71;  and  see  B$  Feyton'e  Hospital,  8 
Beay.  70. 

(/)  Be  Phillips'  Charity,  9  Jur.  969  ; 
Be  Fremington  School,  10  Jur.  612;  but 
see  Att.'Oen.  y.  Bast  Betford  Grammar 
School,  17  L.  J.  Ch.  460 ;  Be  Bedford 
Charity,  6  Sim.  678;  Att.-Gen.  v.  Cor- 
poration of  Bristol,  14  Sim.  648. 

(g)  Be  Bugby  School,  1  Beay.  467. 

(A)  Be  Nettle's  Charity,  L.  B.  14  Eq. 
434. 

(i)  Be  HalVs  Chanty,  14  Beay.  116. 

\k)  Per  Lord  Cotte^am,  in  Att,'Oen, 
y.  Earl  of  Deton,  16  Sim.  at  pp.  269, 
261 ;  Ex  parte  Bees,  3  V.  &  B.  lU ;  and 
see  Corporation  of  Ludlow  v.  Greenhouee, 
I  BU.  N.  S.  17,  66. 

(0  Sect.  1,  anU,  p.  328 ;  Be  Oarstang, 
^.  School,  7  L.  J.  (O.  S.)  Ch.  169. 

(m)  Be  L.  B.  ^  S.  C.  By.  Co.,  18 
Beay.  608. 

(«)  Be  Bedford  Charity,  2  Swanflt..at 
p.  618. 

(0)  Corporation  of  Ludlow  y.  Green* 
house,  1  BU.  N.  S.  at  p.  91. 

(p)  Hamilton  y.  Spottiswood,  lo  W.  R. 
118. 
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[chap.  XII. 


Allowance  of 
Att.-Gen. 


Petitioii|  how 
to  be  signed, 
attested,  ftc. 


Presentation 
of  petition. 


Kon-oom- 
plianoe  with 
forms. 


Att.-Gen. 
may  apply 
under  Ko- 
milly's  Act. 


Senrioe  of 
petition. 


Before  a  petition  can  be  presented  it  must  be  submitted  to  and 
allowed  by  the  Attorney  or  Solicitor-Greneral,  and  the  allowance 
must  be  certified  by  him  (q).  It  appears  that  the  Solicitor- 
Q-eneral  can  only  act  during  the  vacancy  of  the  office  of  Attomey- 
Greneral  (r). 

An  order  made  upon  a  petition  not  signed  by  the  Attorney- 
General  is  a  nullity  («). 

The  Court  has,  however,  been  in  the  habit  of  receiving  petitions 
without  the  allowance  of  the  Attorney-General  upon  matters 
arising  out  of  or  having  reference  to  what  the  Court  has  before 
done  upon  a  petition  properly  signed  by  him  (t). 

Before  the  allowance  of  the  Attorney-General  can  be  obtained 
the  petition  must  be  signed  by  the  petitioners,  in  the  presence  of 
their  solicitor,  and  their  signatures  attested  by  him.  A  certificate 
should  also  be  written  on  the  petition  and  signed  by  the  counsel  who 
prepared  it,  to  the  effect  that  in  his  opinion  the  petition  is  one  proper 
to  be  presented  under  the  Act.  The  solicitor  for  the  petitioners  must 
also  certify  on  the  petition  that  the  petitioners  are  able  to  answer 
the  costs  of  the  application.  Upon  the  petition  so  signed  and 
certified  being  left  with  the  Attorney-General's  derk,  he  will 
obtain  the  Attorney-General's  signature  thereto  in  testimony  of  his 
approbation  (u). 

The  petition  is  addressed  to  the  High  Court  of  Justice  and 
presented  in  the  usual  way  (v) ;  and  the  sanction  of  the  Charity 
Commissioners  is  usually  required  {x). 

Where  an  order  had  been  made  upon  a  petition  which  had  been 
irregularly  presented  and  did  not  comply  with  the  provisions  of 
the  Act,  the  petition  was  ordered  to  be  taken  off  the  file,  and  the 
order  made  upon  it  was  discharged  on  motion  (y). 

By  the  Charitable  Trusts  Act,  1863  (2),  the  Attorney-General, 
acting  ex  officio^  is  empowered  to  present  petitions,  imder  52  Geo. 
ni.  c.  101,  or  under  any  Act  authorizing  an  application  by  peti- 
tion, according  to  the  provisions  of  the  said  Act. 

As  a  rule,  the  petition  should  be  served  upon  all  persons  whose 
interests  will  be  affected  by  the  order  sought  to  be  obtained  {a) ; 


{q)  Sect.  2,  ante,  pp.  328,  329. 

(r)  Ee  Lawford  Charity^  2  Her.  at  p. 
456 ;  Corporatum  of  Zudlow  y.  Grem^ 
houM,  1  Bli.  K.  S.  at  p.  66. 

(*)  Att.-Om,  V.  Green,  1  J.  &  W.  at 
p.  305. 

(0  AtL'Gen,  v.  Earl  of  JDeton,  16  Sim. 
at  p.  262;  Re  Godmaneheeter  Grammar 
Sehooly  16  Jnr.  833. 

(ii)  Dan.  G.  P.  6th  ed.  p.  2044. 


.  2046. 


(v)  Ibid,  p. 

(:t;)  As  to  when  the  sanction  of  the 


Charitj  Comnussionen  is  required,  see 
sect.  17  of  Gharit.  Tmsts  Act,  1863,  and 
notes  tiiereto,  po$t. 

(y)  Ee  Dovenby  SotpiUU,  1  Hy.  &  C. 
279. 

(s)  Sect.  43,  pott. 

(a)  Dan.  G.  P.  6th  ed.  p.  2046. 
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and  it  is  an  objection  to  the  petition  that  there  is  no  respon- 
dent (J). 

As  there  is  no  jurisdiction  under  the  Act  to  make  a  parish  Pftrnh 
responsible  for  arrears  of  charity  revenues  applied  to  parochial  ®®°®"' 
purposes,  the  parish  officers  should  not  be  made  respondents  for 
that  purpose  (c). 

Although  a  petition  under  Bomilly's  Act  for  the  appointment  Service  on 
of  new  trustees  requires  the  fiat  of  the  Attorney-General,  yet  it  '^^*-'^=^^- 
need  not  be  served  upon  him.    If  anything  should  occur  to  render 
his  presence  desirable,  the  Court  will  direct  him  to  be  served  {d). 

A  petition  praying  for  the  removal  of  charity  trustees  should  be  Senrioe  on 
served  upon  the  trustees  (e) ;  and  an  application  for  the  appoint-       ^^^' 
ment  of  new  trustees  must  be  served  on  the  surviving  or  con- 
tinuing trustees  (/). 

In  a  petition  for  filling  up  vacancies  in  the  number  of  trustees  Servioe  on 
appointed  in  place  of  a  municipal  corporation  under  the  Municipal  "^^micipal 

*-t  ^         *  *  ^*  ^  ^  ^      *       corporation. 

Corporations  Act,  1835,  the  corporation  having  no  interest  in  the 
charity  should  not  be  respondents  (^). 

Parties  not  served  with  the  petition  are  strictly  not  entitled  to  Hearing 
be  heard  by  counsel.  Inasmuch,  however,  as  it  is  discretionary  parties  not 
with  the  Court  to  make  orders  imder  the  Act  or  not,  and  inasmuch 
as  such  orders  ought  not  to  be  made  in  cases  where  the  Court  sees 
that  the  jurisdiction  given  by  the  Act  cannot  be  exercised  with 
justice  to  the  parties  or  benefit  to  the  charity,  there  may  be  cases 
where  counsel  for  parties  not  served  with  the  petition  might  be 
heard  with  advantage,  for  the  purpose  of  enabling  the  Court  to 
judge  in  what  manner  its  discretion  should  be  exercised  (A). 

The  petitioners  and  respondents  have  a  right  to  attend  at  any  Proceedings 
proceedings  which  may,  upon  the  hearing  of  the  petition,  be  .directed  ^^^^^^  ^ 
to  be  taken  in  chambers  (t). 

The  Attorney-General  ought  to  be  a  party  to  all  inquiries  and  Att.-Qen. 
other  proceedings  in  chambers,  and  any  proceedings  taken  in  his 
absence  are  irregular  (J). 

The  Attorney-General  is  always  directed  to  be  served  with  the 
summons  to  proceed  on  the  order  (A*). 

(d)  Ex  parte  JRaet,  3  V.  &  B.  10.  Om,  y.  Earl  of  Devon,  15  Sim.  at  p.  269. 
le)  ExparU  Fowiter,  IJ.  ft  W.  70.  (i)  Ban.  G.  P.,  6th  ed.,  p.  2045.  See 
{d)  Ee  Warwick  CharUiee,  1  Ph.  559.      B.  S.  G.  1883,  Ord.  LV.  rr.  40—43. 

But  in  Ee  Oxford  Charity,  cited  Set.,  4th  {J)  Att-Oen,  v.  Earl  of  Stanford,  1 

ed.,  p.  664,  it  was  said  that  the  Attorney-  Fh.  737.    See  also  Corporation  of  Ludlow 

General  onght  to  he  serred.  y.  Oreenhouee,  1  Bli.  N.  S.  at  p.  65. 

(e)  Ex  parte  Seageare,  1  Y.  &  B.  496.  Uc)  Ee  HamonU  Trwet,  9  Hare,  App.  I. 
(/)  Ee  Mereford  Charitiee,  6  Jar.  289.  p.  liy. ;  Set ,  4th  ed.,  pp.  55 1,  561 ;  Dan. 
ii)  Ee  Shrewebwy  CharUiee,  I  Ubm.  &  C.  P.,   *'      " 


G.  P.,  6th  ed.,  p.  -2045.    As  to  the 
practice  npon  sammonses  to  proceed 
(A)  See  per  Lord  Gottenham  in  Ait,-      R.  S.G.  1883,  Ord.  LV.  rr.  32,  33. 


G.  85.  practice  npon  sammonses  to  proceed,  see 

■    "  -     -  - j^^^  -  --  - 
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[chap.  XII. 


petitioners, 
Applioations 
satwequent  to 
petition. 


Alteration  of 
floheme. 


Infonnation 
and  petition. 


Pfooeedinga         The  Attoraey-General  or  other  party  aerved  may  carry  out  an 
petitioners.  ^  Order  when  proceedings  are  abandoned  by  the  originators  (l). 

Where  an  order  has  been  obtained  under  the  Act  by  petition,  a 
subsequent  order  may  be  made  on  motion  (m). 

Thus  where  an  order  had  been  made  for  payment  of  a  sum  of 
money  to  a  schoolmaster,  a  short  order  for  payment  was  made  upon 
motion  (n). 

The  Court  has  jurisdiction  in  an  action  to  alter  a  scheme  pre- 
viously settled  on  petition  (o).  Conversely  it  can  upon  petition 
alter  a  scheme  previously  settled  in  an  action  (p). 

Where  an  information  and  a  petition  under  the  Act  were  pro- 
ceeding together  and  included  the  same  or  part  of  the  same  objects, 
the  Court  referred  it  to  the  Attorney-General  to  consider  which 
should  proceed  {q). 

But  where  an  information  had  been  filed  and  a  petition  subse- 
quently presented  having  the  same  objects,  the  Court  refused  to 
give  relief  on  the  petition  as  to  such  of  the  objects  as  came  within 
the  limits  of  the  petition,  and  to  leave  the  rest  to  be  disposed  of  on 
the  information  (r). 

The  summary  mode  of  procedure  under  EomiUy's  Act  has 
been  extended  by  various  statutes  to  other  cases  relating  to 
charities. 

The  Grammar  Schools  Act  («),  which  confers  powers  upon  Courts 
of  Equity  to  extend  the  system  of  education  and  the  right  of 
admission  into  grammar  schools,  and  to  establish  schemes  for  the 
application  of  their  revenues,  after  reciting  that  it  was  expedient 
to  facilitate  applications  to  the  Court  of  Chancery  under  the  Act, 
enacts,  ^^  that  all  applications  may  be  heard  and  determined  and 
all  powers  given  by  this  Act  to  the  Court  of  Chancery  may  be 
exercised  in  cases  brought  before  such  Court  by  petition  only,  such 
petitions  to  be  presented,  heard,  and  determined  according  to  the 
provisions  "  of  52  Geo.  III.  o.  101. 

It  has  been  doubted  whether  there  would  be  jurisdiction  under 
the  Grammar  Schools  Act  to  insert  in  a  scheme  for  the  manage- 
ment of  a  grammar  school  a  provision  for  the  appointment  of  a 
board  of  managers  to  act  with  the  governors  in  administering  the 
property  and  controlling  the  management  of  the  school  {i). 


Petitions 
under  other 
Acts. 


Grammar 
Schools  Act. 


(l)  JRe  Bedford  Charity,  29  L.  T.  6. 

(m)  Be  Slewriftg^B  Charity,  3  Mer. 
707 ;  Re  Chipping  Sodbury  School,  6  Sim. 
410. 

in)  Be  Chipping  Sodhury  School,  supra, 

{o)  Ait.'Gen,  v.  £arl  of  Stamford,  1 
Ph.  787. 

{p)  Att»'Oen,  r.  Bishop  of  Worcester,  9 


Hare,  328. 

{q)  Att.'Gen.  v.  Gr&en^  1  J.  &  W. 
303. 

(r)  Be  Zawford  Charity,  2  Mer.  453. 

(s)  3  &  4  Vict.  c.  77,  s.  21,  printed  in 
App.  I.,  post, 

(t)  Be  Chelmsford  Grammar  School,  1 
E.  ft  J.  543. 
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Petitions  under  the  Qxammar  Schools  Act  should  be  served  on 
the  patron  and  head  master  of  the  school  (u). 

The  procedure  under  Eomilly's  Act  was  also  adopted  in  8  &  9  8  &  9  Yiot. 
Vict.  0.  70,  which  provides  for  the  apportionment  of  charities  on  °'  ^^' 
the  formation  of  new  districts  for  churdbes  (x). 

Sometimes  petitions  may  be  presented  under  Acts  regulating  Special  Acts, 
particular  charities  {y). 

Where  a  private  Act  authorized  "  any  person  or  persons  whom-  Petitionera 
soever  "  to  present  a  petition  relating  to  a  charity,  it  was  held  to  SJ^^^ 
mean  only  persons  who  had  an  interest  in  the  funds  (2).  charity. 

Where  the  jurisdiction  given  under  a  particular  Act  and  that  Petitioii 
given  by  Bomilly's  Act  differ,  a  petition  cannot  proceed  upon  an  ^!^^ted  in 
allegation  that  the  petitioners  are  entitled  to  relief,  either  under  t^o  jariaaic 
the  Act  relative  to  the  particular  charity,  or  under  the  general  Act, 
or  under  both  those  Acts.     This  was  attempted  in  the  Bedford 
Charity  Case  (a),  but  Lord  Eldon  said :  "  The  petitioners  must 
choose  on  which  Act  they  will  proceed,  and  for  this  reason : 
under  the  particular  Act  tiie  judgment  of  the  Lord  Chancellor  is 
final ;  under  Sir  Samuel  Bomilly's  Act  it  is  subject  to  appeal :  the 
Court,  therefore,  cannot  proceed  on  both  Acts ;  the  judgment  can- 
not be  both  final  and  not  final    I  cannot  give  judgment  in  two 
jurisdictions." 

Petitions  presented  under  the  Grammar  Schools  Act,  or  under  Petitions  how 
8  &  9  Vict.  c.  70,  should  be  entitied  in  the  matter  of  62  Geo.  IIL  ^^^"^^ 
c.  101,  as  well  as  in  the  matter  of  the  Grammar  Schools  Act,  or 
8  &  9  Vict.  c.  70  (6). 

So  also  it  was  held  that  petitions  for  filling  up  vacancies  in  the  Petitions  for 
number  of  trustees  of  charities  formerly  vested  in  Municipal  Cor-  ^pi^^^ 
porations  required  to  be  entitled  in  62  Geo.  III.  c.  101,  as  well  as  muDicipai 
in  the  Municipal  Corporations  Act  of  1835  (c).     In  some  cases  *^*^'^'*^^^- 
they  have  also  been  entitled  in  the  Trustee  Act,  1860  (d). 

A  petition  for  the  appointment  of  new  trustees  under  the  Trustee  Trustee  Act, 
Act,  1850,  similarly  requires  to  be  entitled  under  62  Geo.  III.  ^^^^• 
c.  101,  as  well  as  under  the  Trustee  Act,  1860  (c),  unless  it  is 


7I 


u)  JJtf  Marlborough  Oranmar  School,  CI.  &  F.  71.    The  Municip.  Corp.  Act, 

W.  1047.  1885  (6  &  6  V7iU.  IV.  c.  76),  was  re- 

(x)  See  anie.vp,  178  et  seq.  pealed  by  tlie  Munioip.  Corp.  Act,  1882 

See  Shelf.  Mortm.  608,  and  stat.  (45  &  46  Vict.  o.  60),  b.  133  of  which 


WSe  ,  ^,  

80  Geo.  IIL,  as  to  the  Free  Grammar  takes  the  place  of  s.  71  of  the  old  Act, 

School  of   Wotton-nnder-Edge,   stated  which  was  the  section  which  related  to 

ibid,  p.  511.  the  appointment  of  charitable  trustees  : 

(s)  JBtf  Se^ord  Charity,  2  Swanst.  at  see  ante,  p.  198. 

p«  525.  (<j)  Bo  Olouceiter  Charitiet,  10  Hare, 

(a)  2  Swanst.  470,  618.  App.  iii ;  £e  Northampton  Charities,  8  De 

{b)  B$  West  Sam  Charities,  2  De  G.  &  G.  H.  &  G.  179. 

Sm.  at  p.  222.  (e)  Se  RoWa  Charity,  3  De  G.  M.  & 

(e)  So  Warwick  Charlies,  1  Ph.  669 ;  G.  153;  16  Hare,  Ato.  tttit  ;  Me  VarUg 

Att.'Oen,  V.  Mayor  of  Exeter,  2  De  G.  Iromvorka  Wtileyan  Chapel,  ibid,  xxxvii ; 

M.  k  G.  607  ;  Bignold  v.  Springjleld,  7  Jte  Bierion  Charity  Land,  ibid,  xxxviii. 
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Act. 
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under 
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presented  in  a  pending  action  for  the  regulation  of  the  charity 
(even  though  all  proceedings  have  been  stayed),  when  it  is  sufficient 
to  entitle  it  in  the  action  and  in  the  Trustee  Act,  1850  (/). 

It  has  been  held  that  a  petition  for  the  investment  of  funds  in 
Court  under  the  Lands  Clauses  Consolidation  Act,  1845  (^),  should 
be  entitled  in  Eomilly's  Act  (A). 

A  petition  directed  by  the  judge  in  chambers,  under  sect.  28  of 
the  Charitable  Trusts  Act,  1853  («*),  for  appointing  new  trustees, 
should  be  entitled  in  the  matter  of  the  Charitable  Trusts  Act, 
1863,  and  in  the  matter  of  the  Trustee  Act,  1850,  but  need  not 
be  entitled  in  Eomilly's  Act  (*). 

Petitions  entitled  in  Eomilly's  Act,  although  entitled  also  in 
some  other  Act,  must  receive  the  fiat  of  the  Attorney-General,  and 
be  prepared  and  presented  in  compliance  with  the  requirements  of 
Eomilly's  Act  (/). 

When  the  petition  is  presented  in  an  action  the  fiat  of  the 
Attorney-General  is  not  necessary,  it  being  a  matter  within  the 
discretion  of  the  Court  whether  it  will  be  required  or  not  (m). 

Petitions  relating  to  charities  within  the  jurisdiction  of  the 
Charity  Commissioners  (w),  unless  pi^esented  in  "  a  suit  or  matter 
actually  pending,"  require  the  sanction  of  the  Charity  Commis- 
sioners (o). 

A  petition  for  the  appointment  of  new  trustees  presented  under 
a  scheme  settled  upon  a  previous  petition  is  not  an  application  in 
"  a  suit  or  matter  actually  pending,"  and  therefore  requires  the 
certificate  of  the  Commissioners  (o).  But  such  a  petition  presented 
in  a  pending  action  does  not  (p). 

In  Be  Ohucestef*  Charities  (y).  Wood,  V.-C,  said  that  formerly 
applications  were  made  for  the  appointment  of  new  trustees,  and 


In  some  cases  this  has  not  been  required: 
Jts  Nightingale's  Charity^  3  Hare,  336 ; 
Re  JBeike's  Chanty,  13  Jnr.  317,  both 
cases  of  petition  under  11  Geo.  lY.  & 
1  Will.  lY.  0.  60.  See  also  Re  Lincoln 
Primitive  Methodiei  Chapel^  1  Jur.  N.  S. 
1011. 

(/)  Att,'Gen.  v.  Cooper,  8  Jur.  N.  S. 
50. 

(^)  8  &  9  Vict.  c.  18. 

(A)  Re  L.  R,  #  8.  C.  Ry.  Co.,  18  Beav. 
60S. 

(t)  Poet, 

{k)  Re  Lincoln  Primitive  Jfethoditt 
Chapel,  1  Jur.  K.  S.  1011.  See  further 
n.  (a)  to  sect.  28  of  the  Charit.  Trusts 
Act,  1853,  poet,  and  Re  DavenporV e 
Charity,  4  De  G.  M.  &  G.  839,  there 
cited. 

(/)  Re  L.  R.  ^  8,  a  Ry,  Co.,  18  Beav. 
608.  See  Re  Rollers  Charity,  3  De  G. 
M.  &  G.  163 ;  Re  Warwick  Charitiet,  1 


Ph.  559. 

(m)  Att.'Gen.  v.  Cooper,  eupra. 

\n)  See  the  definition  of  charity  in 
sect.  66  of  the  Charit.  Trusts  Act,  1853, 
and  n.  {e)  to  that  section,  poet ;  and  as 
to  what  charities  are  exempted  from  the 
application  of  the  Acts,  see  sect.  62  of 
the  Charit.  Trusts  Act,  1853,  and  notes 
thereto,  poit.  See  Re  Jarris*  Charity,  1 
Dr.  &  Sm.  97  ;  Re  Duncan,  L.  B.  2  Ch. 
356 ;  and  note  {a)  to  sect.  17  of  the 
Charit.  Trusts  Act,  1853,  poet. 

(o)  Re  Jarvit*  Charity,  eupra.  See 
also  Re  Bingley  Free  School,  2  Dr.  283 ; 
Re  Ford'e  Chanty,  3  ibid.  324. 

(p)  Att.'Gen.  v.  Cooper,  eupra. 

(q)  10  Hare,  App.  iii.  See  also  Re 
Lancaster  Chanties,  7  Jur.  N.  S.  96.  Cf. 
the  practice  of  the  Charitj  Commis- 
sioners, sect.  6  of  the  Charit.  Trusts 
Act,  1860,  and  note  {e)  thereto,  post. 


SECT.   11.]  ROMILLY's  ACT.  357 

tlie  order  for  the  appointment  was  made,  without  any  communica- 
tion -with  the  persons  locally  interested  in  the  charities.  This  often 
occasioned  great  dissatisfaction,  and  sometimes  led  to  litigation  for 
tlie  purpose  of  removing  persons  who  were  objected  to,  and  had 
been  so  appointed.  The  Attorney-General,  to  obviate  this  incon- 
venience, had  adopted  the  rule  of  requiring  notices  of  application 
for  the  appointment  of  new  trustees  of  municipal  charities  to  be 
published  and  made  known  in  the  town,  in  order  that  other  persons 
miglit  have  the  opportunity  of  giving  any  information  or  suggestion 
^th  regard  to  the  propriety  of  the  proposed  appointments. 

"Where  the  fiat  of  the  Attorney-General  approving  of  certain  Rat  of 
persons  as  trustees  of  a  charity  is  issued  with  full  knowledge  of  all  '^**--^^« 
matters  in  dispute  before  him,  and  no  objection  is  taken  to  its 
issue,  the  Court  appoints  the  persons  approved  by  him  (r)- 

Persons  furnishing  information  or  suggestions  must  do  so  Information 
gratuitously,  and  will  not  be  allowed  costs  out  of  the  charity  tions^lm!*' 
funds  («).  tuitoufl. 

The  jurisdiction  at  chambers  is  founded  on  sect.  28  of  the  Charit-  Jurifldiotion 
able  Trusts  Act,  1863  (0-  **  Chambers, 

By  that  section,  where  the  appointment  or  removal  of  any  Charit.  Truata 
trustee,  or  any  other  relief,  order,  or  direction  relating  to  any  charity,  ^^g.^^^*^' 
of  which  the  gross  annual  income  for  the  time  being  exceeds 
30^.,  is  considered  desirable,  and  such  appointment,  removal,  or 
other  relief,  order,  or  direction  might  have  been  made  or  given 
by  the  Court  of  Chancery  or  the  Lord  Chancellor,  intrusted  with 
the  care  and  commitment  of  the  custody  of  lunatics,  any  person 
authorised  by  order  or  certificate  of  the  Board  of  Charity  Com- 
missioners, or  the  Attorney- General  (w),  may  apply  to  a  judge  at 
ehambers  for  such  order,  direction,  or  relief  as  the  nature  of  the 
case  may  require ;  and  the  judge  may  proceed  upon  and  dispose  of 
the  appKcation  in  chambers,  save  where  he  may  think  fit  otherwise 
to  direct,  and  has  such  jurisdiction,  and  may  make  such  orders  and 
give  such  directions  as  might  have  been  exercised,  made,  or  given 
by  the  Court  of  Chancery  or  the  Lord  Chancellor  intrusted  as 
aforesaid,  in  a  suit  regularly  instituted  or  upon  petition. 

The  jurisdiction  created  by  the  above  section  is  now  vested  in  Transfer  of 
the  Chancery  Division  of  the  High  Court  of  Justice  {x).  to  c^lno^ 


Division. 


(r)  lU  Laneoiter  ChaHtiea,  7  Jur.  N.  S.  Trusts    Act,    1863,    s.    43,    past.    The 

97.  certificate  of  the  Charity-  CommissionerB 

(«)   Re  Oloueester  Charities,    10  Hare,  is  sufficient  eyidence  as  to  the  amount 

App.  iii.  of  the  income  of  the  charity :  Charit. 

(/)  Pbst,  Trusts  Act,  1853,  s.  44,  post, 

\u)  With  regard  to  the  persons  who  (x)  Jud.  Act,  1873,  ss.  34,  39. 

may    make    applications,    see    Charit. 

T.  2 
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The  section  confers  on  the  judge  at  chambers  the  same  powers 
which  could  pre\dously  have  been  exercised  in  a  suit  regularly 
instituted  or  on  petition  (y). 

There  is  jurisdiction  under  the  section  to  decide  the  question 
whether  the  property  to  which  the  summons  relates  is  held  upon  a 
charitable  trust  or  not  (a). 

The  jurisdiction  at  chambers  does  not  extend  to  trying  titles  as 
between  any  charity  or  the  trustee  thereof  and  any  person  claiming 
adversely  to  the  charity,  or  to  determine  any  question  as  to  the 
existence  or  extent  of  any  charge  or  trust  (a). 

The  orders  which  may  be  made  under  this  section  include 
orders  for  the  appointment  and  removal  of  trustees  (ft),  vesting 
orders  (c),  orders  vesting  charity  land  in  the  official  trustee  of 
charity  lands  (d),  orders  for  schemes  (e)  for  leave  to  transfer  stock  to 
or  deposit  securities  with  or  for  payment  of  money  to  the  official 
trustees  of  charitable  funds,  and  for  investment  and  payment  of 
dividends  (/). 

The  application  is  by  originating  summons  (g).  The  summons 
should  be  entitled  in  the  matter  of  the  charity  as  described  in  the 
certificate  authorising  the  application,  and  also  in  the  matter  of 
the  Charitable  Trusts  Acts  and  of  any  other  special  Acts,  such  as 
the  Trustee  Acts,  conferring  jurisdiction  in  the  particular  case; 
and  it  should  state  the  precise  object  of  the  application  (A). 

Except  where  the  application  is  made  by  the  Attomey-Greneral 
acting  ex  officio,  a  copy  of  the  certificate  of  the  Charity  Com- 
missioners authorising  the  application,  verified  by  a  certificate  of 
the  applicant's  solicitor  (e),  must  be  left  at  the  judge's  chambers  at 
the  time  the  summons  is  issued  (k). 

And  a  written  authority  from  the  applicant  should  be  filed  by 
his  solicitor  at  the  time  of  sealing  the  simmions  and  filing  the 


(y)  jRe  Davenport^s  Charity,  4  De  G-. 
H.  k  a.  839. 

{£)  R$  Norwieh  Town  Close  Estate 
ChaHty,  40  Ch.  D.  298. 

(a)  Charit.  Trusts  Act,  1863,  s.  41, 
post.  See  Me  Norwich  Town  Close  Estate 
Charity t  supra,  at  pp.  309,  310. 

(b)  See  also  R.  8.  C.  1883,  Ord.  LV. 
r.  13. 

(c)  Ee  Davenports  Charity,  stipra ;  Re 
Lincoln  Primitive  Methodist  Chapel,  1 
Jut.  N.  S.  1011.    And  see  anU,  p.  186. 

(d)  Re  Titehmarsh,  Set.  4th  ed.  p.  669  ; 
Ee  WestfieWs  Charity,  ibid.  ;  Re  Beck- 
enham  Charity,  ibid.;  Re  Saffron  Walden 
Charity,  ibid, 

{e)  Re  Sion  Hospital,  Set.  4th  ed.  p. 
669 ;   Ee  Charitable  Gifts  for  Frisoners, 


L.  B.  8  Ch.  199.  And  see  n.  (a)  to 
sect.  28  of  the  Charit.  Trusts  Act,  1863, 
post. 

if)  Set.  4th  ed,  pp.  669—671 ;  Ee 
Wharton's  Charities,  ibid.  p.  670;  Ee 
Eeiyate  Charities,  ibid. ;  Ee  Orsley's  Cha* 
rity,  ibid.  p.  671 ;  Ee  Cranboum  Schools, 
ibid.  See  fuso  n.  (a)  to  sect.  28  of  Charit. 
Trusts  Act,  1863,  post. 

is)  R.  S.  C.  1883,  Ord.  LV.  r.  13 ; 
Dan.  Forms,  4th  ed.  p.  880,  where  forms 
of  summonses  are  given.  For  forms  of 
orders,  see  Sot.  4th  ed.  pp.  660  and  668 
seq. 

(h)  Dan.  C.  P.  6th  ed.  2049. 

(i)  For  form  of  this  certificate,  see 
Dan.  Forms,  4th  ed.  p.  880. 

{k)  Dan.  C.  P.  6th  ed.  2049. 


SSCT.  II.]  KOMILLY^S  ACT.  d39^ 

duplicate.     The  solicitor  should  also  file  a  certificate  by  himself 
that  the  applicant  is  able  to  pay  costs  (/). 

The  summons,  when  not  taken  out  by  the  Attorney-General,  Service. 
must  be  served  upon  the  solicitors  of  the  Attorney-General  on 
his  behalf,  except  where  the  summons  merely  asks  for  the  appoint- 
ment of  trustees  or  a  vesting  order,  or  an  order  for  the  transfer 
of  stock  consequent  on  a  vesting  order  (w) ;  and,  as  a  rule,  the  sum- 
mons must  be  served  on  all  persons  whose  interests  are  affected  («). 
•    By  sect.  42  of  the  Charitable  Trusts  Act,  1853  (o),  notice  of  an  Notice  of 
application  for  the  establishment  or  alteration  of  a  scheme,  or  the  *PP^^*^o"' 
appointment  or  removal  of  a  trustee,  must  be  given,  in  writing,  in 
Buch  form  and  manner  as  the  Charity  Commissioners  may  direct ; 
and  if  the  order  is  that  the  notice  is  to  be  affixed  to  the  door  of  a 
parish  or  district  church,  the  incumbent  and  churchwardens  must 
allow  the  notice  to  remain  so  affixed  during  such  period,  not 
less  than  fifteen  days,  as  the  Charity  Commissioners  may  have 
ordered ;  and  evidence  that  the  notice  has  been  so  affixed  is  primd 
facte  evidence  that  it  has  remained  affixed  during  the  period 
prescribed. 

The  judge  at  chambers  may,  if  he  think  fit,  direct  proceedings  Jadge  may 
to  be  taken  by  action  or  petition,  and  may  abstain  from  further  oi^tition^^ 
proceedings  on  the  summons  {p). 

By  the  Soman  Catholic  Charities  Act,  1860  {q),  the  jurisdiction  Apportion- 
at  chambers  conferred  by  sect.  28  of  the  Charitable  Trusts  Act,  S^n 
1863  (r),  is  extended  to  the  apportionment  of  Eoman  Catholic  Catholic 
charities  partly  applicable  to  superstitious  uses,  and  the  application 
of  such  last-mentioned  part  to  lawful  charitable  trusts. 

During  the  continuance  of  the  power  of  making  schemes  under  Endowed 
the  Endowed  Schools  Acts,  no  Court  or  judge  can,  with  respect  to  *°  ^  '    °' 
an  endowed  school  or  educational  endowment  which  can  be  dealt 
with  by  a  scheme  under  those  Acts,  make  a  scheme  or  appoint 
new  trustees  without  the  consent  of  the  Committee  of  Council  on 
Education  («). 

In  the  case  of  charities  established,  or  administered,  or  applicable  City  of 
to  or  for  objects  or  purposes  within  the  City  of  London,  orders,  cbariSea. 
which  in  the  case  of  other  charities  could  only  have  been  made  if 
the  gross  annual  income  of  the  charity  exceeded  30/.,  can  be  made 

(/)  Dan.  C.  p.  6tli  ed.  2049,   2050,  {p)  Charit.  Truats  Act,  1863,  b.  28, 

where  it  is  stated  that  the  latter  practice  post, 

is  not  now  adhered  to.  {q)  23  &  24  Vict.  o.  134,  s.  1,  post. 

(m)  Ihid.  2050.  (0  See  ante,  p.  337. 

'  in)  Ibid,  («)  End.  Schools  Act,  1874,  s.  6,  post. 

(o)  Ji^tt. 
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whether  the  gross  annual  income  does  or  does  not  exceed  that 
amount  {t). 

But  during  the  continuance  of  the  power  of  maMng  schemes 
under  the  City  of  London  Parochial  Charities  Act,  1883,  no  Court 
or  judge  can,  with  respect  to  any  charity  property  or  endow- 
ment which  can  be  dealt  with  by  a  scheme  under  that  Act,  make 
a  scheme  or  appoint  new  trustees  without  the  consent  of  the  Charity 
Commissioners  (w). 
AppedB.  With  regard  to  appeals,  it  is  provided  by  R.  S.  C.  1883,  Ord.  LV- 

r.  14,  that— 

"  No  order  made  under  the  Act  in  the  last-preceding  rule  men- 
tioned (a?)  by  the  judge  in  chambers  shall  be  subject  to  appeal 
where  the  gross  income  of  the  charity  has  not  been  declared  by  the 
Charity  Commissioners  for  England  and  Wales  to  exceed  100/., 
unless  the  judge  by  whom  such  order  may  have  been  made  shall 
certify  that  such  appeal  ought  to  be  permitted,  either  absolutely  or 
on  such  terms  as  the  judge  may  think  fit  to  impose  "  (y). 

The  right  of  appeal  extends  to  cases  where  the  aggregate  income 
of  several  chcaities  dealt  with  by  the  order  exceeds  100/.,  although 
the  income  of  each  individual  charity  is  less  than  that  amount  (2). 

An  appeal  cannot  be  presented  by  a  person  who  did  not  appear 
in  the  Court  below,  even  though  he  is  an  interested  party  (a). 
Fees.  Provision  with  regard  to  fees  is  made  by  R.  S.  C.  1883,  Ord* 

LXV.  rr.  24  and  25,  which  are  as  follows  : — 

Rule  24.  "  The  fees  payable  on  proceedings  before  a  judge  iu 
chambers  under  the  Charitable  Trusts  Act,  1853,  sect.  28,  shall  be 
the  same  as  the  fees  payable  according  to  the  rules  relating  to 
costs  in  respect  of  other  proceedings  commenced  by  summons,  and 
shall  also  in  all  other  respects  be  regulated  by  these  rules  "  (6). 

Hvle  25.  "Where  the  judge  directs  that  any  matter  commenced 
by  summons  under  the  Act  in  the  last-preceding  rule  mentioned 
shall  be  heard  in  open  Court,  the  same  fees  shall  be  payable  and 
the  same  costs  shall  be  allowed  as  would  have  been  payable  ia 
respect  of  any  other  matter  so  heard." 

Settlement  of  Schemes, 
PpocMBdupe  f or       Schemes  when  directed  to  be  settled  are  usually  prepared  by 
8^emM.         ^^  applicants  and  submitted  to  the  solicitors  for  the  Attorney- 

(0  Charit.   Trusts  Act,   18)3,  ».  30,  (r)  Re  Charitable  GifU  for  Fritonera,' 

post.  L.  R.  8Ch.  199. 

(u)  Sect.  40,  pott.  (a)  Corporation  of  LudUfW   v.    Green* 

(x)  Charit. TruBtfl Act,  1853:  sees.  28,  house,  1  Bli.  N.  8.  17. 
pott,  (b)  For  the  tables  of  foes,  see  R.  S.  C. 

(y)  See  ibid,  1883,  App.  N. 
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Q-eneral  for  approval  (c).  They  are  then  settled  before  the  judge 
at  chambers,  and  the  Attomey-Greneral  is  served  with  a  snmmons 
to  attend  (rf). 

The  Attorney-General  may  always,  and  in  general  must,  be  Attendance  of 
present  at  the  settlement  of  a  scheme (e).     His  attendance  may,  '^**"^^^- 
however,   sometimes  be  dispensed  with,   as  where   the  fund  is 
smaU  (/). 

The  attendance  of  persons  interested  may  be  dispensed  with.  Attendance  of 
they  being  represented  by  the  Attorney-General  (^).    Sometimes  ^   «'P«"o°*- 
they  will  not  be  allowed  to  attend  even  at  their  own  expense  (A). 
On  the  other  hand,  leave  may  be  given  to  persons  not  parties  to 
the  action  to  attend,  only  one  set  of  costs  being  allowed  (i). 

If  there  are  any  matters  requiring  to  be  argued  the  summons  Adjonmment 
will  be  adjourned  into  Court  (A).  ^^"^  ^'^' 

A  fair  copy  of  the  scheme  as  settled  by  the  judge  is  signed  by  Scheme  filed, 
him  and  filed  in  the  central  office,  and  office  copies  of  it  can  be 
obtained  (/). 

The  order  does  not  usually  set  out  the  scheme,  but  merely  refers 
to  the  copy  so  filed  {m). 

In  a  simple  case,  and  where  the  fund  is  small,  a  scheme  will  Soheine 
sometimes  be  directed  without  a  reference  (n).  ^^^  xefemoeT 


Funds  in  Court. 

Applications  for  interim  and  permanent  investment  of  and  for  Inveetment 
payment  of  dividends  on  funds  in  Court  under  the  Lands  Clauses  ^dmiottds. 
Consolidation  Act,  1845  (o),  are  made  by  summons  and  not  by 
petition  (p). 

An  application  for  payment  out  to  the  master  and  fellows  of  a  "What  is 
ooUege  of  money  in  Court  under  the  Lands  Clauses  Act,  they  S^^!^t. 

(e)  Be    WyertdaU    School,    10    Hare,  (A)  Att.-Gen.  y.   St,   Croat  Hospital, 

App.  buuT.  tupra, 

[d^  i2«J3a»f«Mi'<7ViM^9Hare,App.liy.  (i)  Mt.-Gm.  v.  Shore,  1  My.  &  0. 

{e)  Att,'Gen,  y.   Goldtmitha'    Co,,   G.  394.    As  to  the  course  to  be  pursued 

P.    Coop,    at   p.    312  ;     Re   Wyersdale  where  a  person  is  not  served^  with  the 

School,    supra;    Alt,' Gen,    y.    JEarl   of  proceedings,  and  raises  objections  which 

Stamford,  1  Ph.  at  p.  749 ;  Be  Clei-yy  were  not   brought   forward  when  the 

Society,  2  K.  &  J.  615;  Att.-Gen,  y.  scheme  was  being  settled,  see  iS^Xcypptn^- 

St.  Crou  Hoepital,    18  Beay.   475 ;   Re  ton  Parish,  8  Hare,  198. 
St.  Panerat  Burial  Ground,  L.  R.  3  Eq.  (A)  Be  Hanton*t  Trust,  supra, 

173  ;    Be    Taylor,    Martin   y.   Freematt,  (l)  Dan.  G.  P.  6th  ed.,  2046. 

68  L.  T.  N.  S.  538.  (m)  Be  Conyers'  Free  Grammar  School^ 

(/)  Att.'Gen,  y.  Haberdashers'  Co.,  2  10  Hare,  App.  y. 
Mv.  &  K.  817.  («)  Att.-Gen,  y.  Brandreth,  1  Y.  &  G. 

'is)  See  Att.-Gen.  v.  St.  Cross  Hospital,  C.  C.  200.     And  see  Att.-Gen.  y.  JEarl 

18  Beay.  475  ;  Be  Sekeford*s  Charity,  5  qf  Mansfield,  14  Sim.  601. 
L.  T.  N.  S.  488 ;  Be  Shrewsbury  Grammar  (o)  8  &  9  Vict.  c.  18. 

School,  1  Mac.  k  G.  at  p.  334.  (p)  B.  S.  G.  1883,  Ord.  LV.  r.  2  (7). 
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imdertaking  to  apply  it  in  building,  was  held  notio  be  an  applica- 
tion for  "permanent  investment"  within  the  rule,  and  to  be 
properly  made  by  petition  {q). 

But  applications  for  the  investment  or  application  of  such 
money  as  "  capital  money  "  in  pursuance  of  sect.  32  of  the  Settled 
Land  Act,  1882,  are  within  the  rule,  and  should  be  made  by 
summons  (r). 

Cases,  however,  may  arise  in  which  a  petition  is  preferable  to  a 
summons,  and  the  costs  of  a  petition  will  then  not  be  disallowed. 
But  the  applicant's  choice  of  procedure  is  made  at  his  own  risk  (s). 

Where  the  scheme  regulating  the  charity  provided  for  the  vest- 
ing of  the  charity  property  in  the  official  trustee  of  charity  lands 
and  the  official  trustees  of  charitable  funds  respectively,  and  the 
case  was  a  proper  one  for  a  petition,  it  was  held  that  the  official 
trustees  were  property  made  respondents  to  and  served  with  the 
petition  (t). 

Applications  for  investment  do  not  require  the  sanction  of  the 
Charity  Commifisioners  (u). 

Applications  for  payment  or  transfer  out  of  Court  are  made,  if 
the  funds  do  not  exceed  1,000/.,  by  summons,  and  if  they  exceed 
that  sum,  by  petition  {x). 

An  affidavit  verifying  their  title  must  be  made  by  any  persons 
claiming  to  be  entitled  to  funds  in  Court  under  the  Lands  Clauses 
Consolidation  Act,  1845  (y).  This  affidavit  cannot  be  dispensed 
with  even  where  the  application  is  merely  for  investment  and  pay- 
ment of  dividends  (s). 

Where,  however,  the  persons  entitled  were  the  president  and 
scholars  of  Magdalen  College,  Oxford,  the  affidavit  of  no  title  in 
any  other  person  in  the  case  of  an  application  for  investment  and 
payment  of  dividends  was  dispensed  with ;  Jessel,  M.  R.,  observing 
that  the  rule  was  not  intended  to  apply  to  large  bodies  such  as  the 
petitioners  (a). 

The  affidavit  may  be  made  by  the  clerk  of  the  charity  trus- 
tees (b)  or  by  one  of  the  petitioning  trustees  (c). 


(q)  JEx  parte  Jesus  Coll,,  Cambridge,  60 
L.  T.  N.  S.  583.  And  see  Re  Arnold, 
31  S.  J.  560 ;  Be  Earl  de  Grey's  ErUailed 
Estate,  W,  N.  1887,  241 ;  He  Hargreave's 
Trust,  58  L.  T.  N.  8.  367. 

(r)  Ee  Bethlehem  and  Bridewell  Hos* 
pitaU,  30  Ch.  D.  541. 

(«)  Ibid. 

(t)  Be  Stafford's  Chanty,  67  L.  T.  N.  S. 
846. 

(tf)  See  n.  (a)  to  sect.  17  of  the  Chant. 
Trasts  Act,  1853,  post, 

(x)  K.  S.  C.  1883,  Ord.  LV.  r.  2  (2). 


As  to  who  are  entitled  to  obtain  payment 
ont,  and  as  to  when  the  sanction  of  the 
Charity  Conmiissioners  is  zequired,  see 
ante,  "pp.  281  et  seq, 

(y)  R.  8.  C.  1883,  Ord.  LIT.  r.  18. 

(z)  Ex  parte  Wardens^  ^.  of  St.  Mary's 
College,  Winchester,  14  "W.  R.  788. 

(a)  Be  President,  ^c,  of  Magdalen  College, 
Oxford,  42  L.  T.  N.  8.  822. 

\b)  Be  Edward  the  Sixth's  Almshouses, 
16  W.  R.  841. 

(<?)  Be  Vale  of  Neath  BailwayAet^  1863, 
W.  N,  1866,  78. 
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Section  IIL 

COUNTY  COURTS. 

In  the  case  of  charities  of  which  the  gross  annual  income  does  Juriadiotion 
not  exceed  50/.  {d)  jurisdiction  is,  by  the  Charitable  Trusts  Act,  oLSrtT^^ 
1853  {e)j  conferred  upon  the  County  Courts,  where  the  appointment 
or  removal  of  any  trustee  or  any  other  relief,  order  or  direction 
i^hatsoever  is  desirable,  and  could  formerly  have  been  ordered  or 
given  by  the  Court  of  Chancery  or  the  Lord  Chancellor,  to  give 
such  relief  and  make  such  orders  (/)  and  directions  as  could  have 
been  made  or  given  by  the  Court  of  Chancery  or  the  Lord 
Chancellor  in  a  suit  regularly  instituted  or  upon  petition.  The 
application  may  be  made  by  any  person  authorised  by  the  order  or 
certificate  of  the  Charity  Commissioners,  or  it  may  be  made  by  the 
Attorney- Greneral  {g).  But  no  Coimty  Court  judge  may  vary  any 
decree,  order  or  direction  of  the  Chancery  Division,  or  make  any 
order  inconsistent  therewith  {h). 

Where  two  or  more  County  Courts  have  concurrent  jurisdiction 
with  respect  to  a  charity,  no  application  can  be  entertained  by  more 
than  one  of  them  at  the  same  time  (i),  and  the  Charity  Commis- 
sioners may  order  to  which  of  such  Courts  the  application  shall  be 
made,  and  that  order  is  conclusive  as  to  the  jurisdiction  {k).  The 
Charity  Commissioners  may  also  direct  cases  within  the  jurisdiction 
of  a  County  Court  to  be  taken  before  the  Chancery  Division,  or  as 
to  any  charity  within  the  jurisdiction  of  the  Palatine  Court  of 
Lancaster,  either  before  such  Court  or  before  the  Chancery  Divi- 
sion, according  to  the  provisions  applicable  to  a  charity  the  gross 
annual  income  of  which  exceeds  30/.  (/). 

No  order  of  a  County  Court  for  the  appointment  or  removal  of 
trustees  or  approval  of  a  scheme  is  valid  unless  confirmed  by  the 
Commissioners  (w),  and  they  may,  if  dissatisfied  with  the  order, 
remit  the  case  for  re-consideration,  or  transfer  the  matter  to  the 
Chancery  Division,  or  Palatine  Court  of  Lancaster  (n). 

Provisions  with  regard  to  enforcing,  rescinding,  and  varying 
orders   of    County   Courts  are  contained  in   sect.  38,  and  pro- 

(d)  The  limit  was  extended  from  30/.  {fj  Ibid,  ;  and  see  sects.  11,  42,  43  of 
to  60/.  by  Charit.  Trusts  Act,  1860,  s.  1 1,       the  same  Act,  pott, 

pott.  The  certificate  of  the  Charity  Com-  (A)  Sect.  32. 

misaioners  is  evidence  as  to  the  income  (t)  Ibid, 

of  the  charity :  Charit.  Trusts  Act,  1853,  {k)  Sect.  34. 

8.  44,  post,  (/)  Sect.  35. 

(e)  Sect.  32.  (m)  Sect.  36. 
(/)  For  forms  of  orders,  see  County  («)  Sect.  37. 

Court  Rules,  1889,  forms  342—345. 
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visions  with  regard  to  appeals  in  sects.  39  and  40  (/?),  of  the 
Charitable  Trusts  Act,  1853.  The  jurisdiction  of  the  County 
Courts  does  not  extend  to  try  titles  as  between  any  charity  or  the 
trustees  thereof,  and  any  person  claiming  adversely  to  the  charity, 
or  to  determine  any  question  as  to  the  existence  of  any  charge  or 
trust  (r). 

County  Court      The  practice  in  the  County  Courts  under  the  Charitable  Trusts- 

Ord^vril.  ^ct,  1853,  is  regulated  by  Order  XLVIII.  of  the  County  Court 
Eules,  1889. 

Juriadiction         The  jurisdiction  of  the  County  Courts  is  now,  however,  prao- 

obeolete.         ticaUy  obsolete. 


Att.-aeii. 
-does  not  pay 
costs. 


Beceives 
costs. 

Solicitor  and 
client  costs. 

18  &  19  Vict. 
c.  90,  does  not 
apply. 

Charges  and 
expenses. 


Section  IV. 

COSTS, 

It  has  been  said  that  the  Attomey-Greneral  neither  receives  nor 
pays  costs.  The  meaning  of  this  is  that  the  Attorney-General 
neither  receives  nor  pays  costs  in  cases  in  which,  if  he  were  a 
private  individual,  he  would  have  been  called  upon  to  pay 
them  («). 

It  does  not  apply  to  cases  in  which  the  Attorney-General,  if  a 
private  individual,  would  have  received  costs  (f). 

In  the  case  of  successful  proceedings  the  Attorney-General  is 
allowed  costs  as  between  solicitor  and  client  (w). 

The  Act  18  &  19  Vict.  c.  90,  by  which  provision  is  made  for 
payment  of  costs  to  or  by  the  Crown  in  case  of  certain  proceedings 
instituted  on  its  behalf,  does  not  apply  to  charity  cases  (a?). 

The  Attorney-General  may  also  be  allowed  charges  and  expenses 
relating  to  the  charity  not  being  costs  in  the  matter,  but  he  must 
state  the  matter  in  respect  of  which  payment  of  such  charges  and 
expenses  is  desired  (y). 

"  The  province  of  the  taxing  master  is  to  determine  whether  the 
costs  incurred  are  properly  charged  in  particular  matters  which 
are  specified ;  but  it  is  not  his  province  to  determine  whether  the 
trustees  or  the  Attorney-General  properly  embarked  in  certain 


{p)  Fo8ty  and  see  notes  thereto.  For 
forms,  see  App.  to  County  Court  Rules, 
1889. 

(r)  Sect.  41.  See  Christie  y.  Sandberg^ 
■W.N.  1880,  169. 

(#)  Corporation  of  London  v.  Att.-Gen,, 
1  H.  L.  C.  at  p.  471  ;  Att.-Gen,  v. 
Corporation  of  London^  2  Mac.  &  G-.  at 
p.  271. 

(0  SeeAti,'Gen,  v.  Earl  of  Aihlntrn- 


Juim,  1  S.  &  S.  at  pp.  396,  397. 

(tt)  Moggridge  v.  Thackwell,  1  Ves. 
Jun.  at  p.  476 ;  7  Ves.  at  p.  88  ;  13  Ves. 
416;  Mills  Y.  Farmer,  19  Ves.  at  p.  490; 
Att.-Om,  V.  Stewarty  L.  R.  14  £q.  at 
p.  ?5. 

(x)  Att.-Gen,  v.  Dean  and  Canons  of 
Windsor,  8  H.  L.  C.  at  p.  469. 

iy)  Be  Dultcich  Coll.,  L.  R.  16  Eq. 
294. 
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proceedings :  that  is  the  province  of  the  Court ;  and  when  the 
Court  has  determined  that  they  did  so  properly  embark,  then  the 
taxing  master  is  to  determine  whether  the  costs  charged  for  that 
purpose  are  proper  "  (s). 

The  Attorney-General  is  allowed  costs,  even  where  his  appli-  Costs  where 
cation  fails,  if  it  was  made  with  the  sanction  of  the  Court  (a).  fl'^!**^'"' 

Where  in  a  charity  information  the  relators  were  allowed  their  Att..Gen. 
costs  of  the  proceedings,  which  the  Attorney-General  had,  without  J^^^iy 
an  order  of  the  Court,  attended  separately  by  his  own  solicitor,  from  relators. 
the  Attorney-General  was  not  allowed  his  separate  costs  (6).     But 
where  collusion  is  suspected   between  the  defendants   and  the 
relators,  the  Attorney-General  may  receive  his  costs  of  appearing 
separately  (c).    It  seems,  however,  that  he  should  not  so  appear 
without  making  an  appUcation  to  the  Court  (d). 

In  a  charity  information  filed  without  a  relator,  the  Attorney-  Att.-Gen. 
General  did  not  appear  personally  upon  the  hearing,  but  two  other  ^®*  *^J^""^ 
counsel  appeared  in  support  of  the  information.     It  was  held, 
however,  that  the  costs  of  a  brief  of  the  Attorney-General  ought 
to  be  allowed  in  addition  to  those  of  the  two  counsel  in  the  taxation 
of  costs  as  between  party  and  party  {e). 

"Where  a  defendant  who  had  been  ordered  to  pay  the  costs  of  the 
Attorney-General  and  trustees  became  insolvent,  the  costs  were 
ordered  to  be  paid  out  of  the  charity  estate  (/). 

.  As  a  rule,  "The  relator  in  a  charity  information,  where  Relators: 
there  is  nothing  to  impeach  the  propriety  of  the  suit,  and  no  special  solicitor  imd 
circumstances  to  justify  a  special  order,  is,  upon  obtaining  a  decree 
for  the  charity,  entitled  to  have  his  costs  as  between  solicitor  and 
client,  and  to  be  paid  the  difference  between  the  amoimt  of  such 
costs  and  the  amount  of  the  costs  which  he  may  recover  from  the 
defendants,  out  of  the  charity  estate  "  {g). 

In  special  cases,  the  relator  may  be  entitled  also  to  charges  Charges  and 
and  expenses,  but  such  cases  must  depend  upon  their  peculiar  ®^P®°*®®" 
circumstances  {h). 

Where  a  relator  after  decree  incurred  expense  in  obtaining  in- 
formation without  the  sanction  of  the  master,  and  the  information 

{z)  Ibid,  at  p.  296,  per  BomiUy,  M. R.  AtL-Gen,  v.  Kerr,  4  Beav.  at  p.  303. 

ia)  He  Bedford  Charity,  29  It.  T.  o.  See   also    Att.-Oen,    y.    Corporation    of 

.  [b)  AU.'Gen.  v.  Dove,  T.  &  R.  328.  Berwick- upon- Tweed,  Taml.  239;    Alt.- 

[e)  Dan.  C.  P.  Cth  ed.  p.  69 ;  Att.-Gen.  Gen.  y.  Drummond,  3  Dr.  &  W.  at  p.  1U5 ; 

y.  fFyi^ffesion  Hospital,  2  June,  1865;  Set.  Att.-Gen.  y.  Carte,  1  Dick.  113. 
4tli  ed.  556.  (A)  Per  Lord  Langdale,   M.   R.,   in 

(d)  Att.-Gen.  y.  Dove,  supra.  Att.-Gen.  v.  Kerr,  4  Beay.  at  p.  303. 

(e)  Att.'Gen.  y.  Drapers'  Co.,  4  Beay.  See  Osborne  v.  Denne,  7  Vee.  424  ;  Att.- 
305.  Gen.  y.  Skinners*  Co.,  Jac.  at  p.  630 ; 

if)  AU.'Gen.  y.  Lewis,  8  Beay.  179.        Att.-Gen.  y.  Corporation  of  Wmehester^  3 


i,^ 


)  Per  Lord  Langdale,  M.  R.,  in      L.  J.  O.  S.  Ch.  64. 
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Costs, 
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SO  obtamed  had  proved  useful  to  the  charity,  although  he  was 
refused  costs,  yet  he  was  allowed  the  sums  bond  fide  expended  by 
him  (i). 

Where  an  information  only  succeeded  as  to  part,  and  was  filed 
without  any  previous  application  to  the  trustees  of  the  charity,  and 
as  to  the  part  which  succeeded  did  not  substantially  promote  the 
benefit  of  the  charity,  the  relators  were  only  allowed  costs  as 
between  party  and  party,  and  no  extra  costs  out  of  the  charity 
fund  (A;). 

An  information  asking  that  certain  alienations  and  exchanges  of 
the  trust  property  might  be  set  aside,  and  that  a  scheme  might  be 
settled  and  new  trustees  appointed,  was  dismissed  with  costs  so  far 
as  it  asked  to  have  the  alienations  set  aside  ;  and  as  to  so  much  of 
it  as  was  not  dismissed,  no  costs  were  given  to  the  relators  up  to 
the  hearing,  it  appearing  that  the  information  had  not  been  filed 
with  a  view  to  the  benefit  of  the  charity,  and  had  been  con^ 
ducted  with  great  unnecessary  expense  (/). 

Where  the  relief  obtained  on  an  information  might  have  been 
obtained  on  petition  under  Komilly's  Act,  the  Court  gave  no 
costs  to  the  relators  up  to  the  hearing  (w). 

Not  only  will  costs  not  be  allowed  the  relator,  but  sometimes 
when  the  information  is  unnecessary,  and  especially  if  it  contains 
gross  imputations  upon  the  character  of  others,  the  Court  will 
order  the  relators  to  pay  the  costs  (n).  And  where  a  person 
was  imjustifiably  made  a  party  to  an  information,  it  was  dis* 
missed  as  against  him,  with  costs  to  be  paid  by  the  relators  (o). 
Similarly,  where  the  information  appeared  to  proceed  from  a 
private  motive  of  revenge  in  the  relator  (jt^). 

The  rules  with  regard  to  the  costs  of  charity  trustees  do  not 
differ  from  those  which  apply  in  the  case  of  private  trustees. 

As  between  themselves  and  other  parties  to  the  proceedings 
trustees  are  in  the  same  position  as  any  other  litigant.  But  as 
between  themselves  and  the  trust  funds  they  are  entitled  to  aU 
costs,  charges,  and  expenses  properly  incurred  by  them  in  connec- 
tion with  the  trusts ;  such  costs  are  a  matter  of  contract,  and  are 
not,  like  the  ordinary  costs  of  an  action,  within  the  discretion  of 


(i)  Att,'Gen,  v.  Irotttnonffcra*  Co.,  10 
Bear.  194. 

{k)  AU.'Gen.  v.  Fishmongers'  Co.^  1 
Keen,  at  p.  601. 

(0  Ait.'Gen.  y.  Cuttum,  1  Keen,  104. 
See  Att.-Gcn,  v.  HoUandy  2  Y.  &  C.  Ex. 
683  ;  Ait, 'Gen,  v.  Bolton^  3  Anst.  820. 

(w)  Att,'Gen,  v.  HoUaud^  supra;  Att,^ 
Gen,  V.  Berry ^  11  Jar,  114. 


(«)  Att.-Gen,  v.  Smart,  1  Vee.  Sen. 

72  ;  Att.'Gen,  v.  Gleg,  1  Atk.  366 ;  Att,' 

Gen.  V.  Hartley,  2  J.  &  W.  at  p.  370 ; 

and  see  Mayor  of  Souihmolton  v.  Alt," 

Gen.y  6  H.  L.  0.  at  p.  39. 

(o)     Ait.'Gen,  v.  Berry ,  supra, 
(p)  Ait.'Gen.  v.  Middleton,  2  Vcs.  Sen. 
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the  Court,  and  a  trustee  can  only  be  deprived  of  them  where  he 
has  been  guilty  of  misoonduot  {q). 

Trustees,  who  have  not  been  guilty  of  misconduct,  are  consequently 
entitled  to  be  recouped  all  costs  of  proceedings,  as,  for  instance,  the 
difference  between  solicitor  and  client  and  party  and  party  costs, 
which  they  do  not  recover  from  an  opponent.  Similarly,  if  the 
persons  ordered  to  pay  costs  cannot  do  so,  the  costs  must  come  out 
of  the  charity  funds  (r). 

And  trustees  have  a  right  to  reimburse  themselves  out  of  any 
funds  in  their  hands  all  expenses  properly  incurred  in  perform- 
ing the  duties  of  their  trust  («). 

The  case  is  different  where  the  trustees  have  been  guilty  of  a  Breach  of 
breach  of  trust.  *™*- 

Thus,  where  they  have,  whether  they  be  individuals  or  a  corpo-  Tnwteea  fixed 
ration,  mismanaged  the  charity  funds  and  neglected  its  objects,  ^^  <^**- 
they  will  be  liable  to  costs  {t). 

So,  also,  where  they  had  suppressed  and  concealed  evidence  (w), 
although  such  suppression  was  due  merely  to  neglect  to  examine 
deeds  and  papers  in  their  possession  (a;),  and  where  they  had  acted 
improperly  in  the  appointment  of  a  schoolmaster  (y). 

Similarly,  trustees  may  be  fixed  with  costs  where  they  have  by 
their  conduct  given  occasion  to  the  suit  (2),  or  have  acted  vexa- 
tiously  {a)y  or  where  they  set  up  a  daim  to  continue  a  misapplication 
of  the  funds  adversely  to  the  charity  (6),  or  to  be  entitled  to  the 
property  beneficially  (c). 

In  AU.'Oen.  v.  WeUter  (rf),  trustees  who  defended  an  information 
brought  for  the  purpose  of  having  it  declared  that  certain  trusts 
were  charitable,  although  they  had  been  advised  that  they  were 
charitable,  were  not  allowed  costs.  But  the  Attorney-General  did 
not  press  for  costs  against  them  personally. 

When  part  of  charity  property  was  held  to  be  forfeited  by 
reason  of  a  breach  of  condition  by  the  trustees,  and  they  after- 

,  {q)  See  CotUrell  y.  Sireiton,  L.  B.  8  (x)  AtL-Qm,  y.  Corporation  of  Eati 

Gh.  at  p.   302  ;   Farrow  v.  Atutin,   18  Itetford,  2  My.  &  K.  35. 

Ch.  D.  68 ;  I\tmer  v.  Hancock,  20  Ch.  D.  (y)  Toum  of  Salop  v.  Att-Gen.,  2  Bro. 

^04;  IUSarahKniffht'tTriU,26Ch,D.S2;  P.  0.  402,  Toml.  ed. ;  AU.'Om.  y.  Lord 

iJtf  Love,  milY,  Spurgeon,  29  Ch.  D.  348.  Carrington,  4  De  O.  &  Sm.  140. 

ir)  AU.'OcH.  y.  LeuHSf  8  Beay.  179.  («)  Ait.'Gen.T.  Corporation  of  Stafordy 


ti 


[t)  Att.'Ocn,  T.  Mayor  of  Nortoieh,  2  Barnard.  33;  Att.'Gon.  y.  Murdoehy  2 

IC7.  &  C.  406,  424.  K.  k  J.  571. 

(t)  HaberdatherB'  Co,  y.  Att.-Gen.,  2  (a)  Att.-Gen.  y.  Stroud,  19 L.T.N.  S. 

Bro.  P.  G.  370,  Toml.  ed.      See  also  545. 

Att.'Gen.  y.  Mercers'  Co.,  2  My.  &  K.  (*)  Att^-Gen,  y.  Drapers^  Co,,  4  Beay. 

654,  where  the  tniBteee  were  ordered  to  67  ;  Att.-Gen.  r.  ChritVa  Hospital,  ibid, 

pay  aU  the  costs,  except  those  which  73. 

were  incurred  by  the  necessity  of  settling  (r)  AU.-Gcn.  v.  Webster,  L.  R.  20  Eq. 

a  scheme.  483,  4U2.    See  also  Att.'Gen,  y.  Mercers* 

(w)  Borough  qf  Hertford  y.   Poor  of  Co.,  18  W.  R.  443. 

Hertford,  2  Bro.  P.  C.  877,  TomL  ed.  [d)  Supra. 
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wards  appeared  upon  an  appeal  from  that  decision,  they  were  lield 
not  entitled  to  their  costs,  the  only  fund  out  of  which  such  costs 
would  be  payable  being  no  longer  in  possession  (e). 

When  charity  trustees  have  been  removed  on  account  of  mis- 
conduct, they  will  be  directed  to  convey  the  trust  property  to  the 
new  trustees  at  their  own  expense  (/). 

Even  though  the  breach  of  trust  has  been  beneficial  to  the 
charity,  yet  the  trustees  are  liable  to  the  costs  of  an  inquiry 
respecting  it  (g). 

Trustees  who  had  greatly  exceeded  the  estimate  for  building 
authorised  by  the  Court  were  disallowed  the  costs  of  an  inquiry 
whether  the  expenditure  was  for  the  benefit  of  the  charity  (h). 

And  where  a  corporation,  in  granting  building  leases,  &c.,  in 
breach  of  trust,  had  mixed  up  charity  lands  with  their  own,  they 
were  not  allowed  costs,  notwithstanding  that  the  property  of  the 
charity  had  been  improved  by  the  breaches  of  trust  (/). 

Similarly,  where  the  balance  of  accounts  when  taken  was  found 
to  be  in  favour  of  the  trustees,  they  were,  nevertheless,  deprived  of 
their  costs  because  they  had  attempted  to  overcharge  the  charity 
funds  by  claiming  a  larger  balance  (k). 

Trustees  have  been  held  entitled  to  the  costs  of  obtedning  an 
Act  of  Parliament  to  regulate  the  charity,  although  the  sanction 
of  the  Court  had  not  been  obtained  (/) ;  but  not  of  an  unsuccessful 
attempt  to  obtain  an  Act  for  that  purpose  (m).  But  the  costs  of 
an  unsuccessful  attempt  to  obtain  an  Act  of  Parliament,  when  the 
sanction  of  the  Court  had  been  previously  given,  were  allowed,  as 
also  were  the  costs  of  a  subsequent  application  for  leave  to  bring 
in  a  fresh  Bill  (n). 

When  breaches  of  trust  have  been  innocently  committed  by 
trustees  and  their  predecessors  for  a  long  period,  the  trustees  may 
be  allowed  costs  out  of  the  charity  funds. 

Thus,  where  Unitarians  had  wrongfully  been  allowed  to  partici- 
pate in  a  charity,  Sugden,  L.  C,  said  (o)  :  "  No  doubt  the  general 
rule  is,  as  it  has  been  stated  to  be,  that  a  trustee  who  acts  wrongly, 


(e)  Att.'Oen,  v.  Grainger,  7  W.  E. 
684. 

{/)  Mayor  of  C&vtntry  v.  AU.-Gen.,  7 
Bro.  P.  C.  236  ;  Ex  parte  Greenhouse,  1 
Hadd.  at  p.  109. 

(^  Sol.'Gen,  y.  Corporation  of  Bath, 
13  Jur.  866. 

(h)  Att.'Gen,  ▼.  ArmiUtead,  19  Beav. 
684. 

(i)  Sol. 'Gen.  v.  Corporation  of  Bath, 
iupra, 

(k)  Att.'Gen.  v.  Bretcert*  Co.,  1  P. 
Wme.  376. 

(/)  Att.'Gen.  v.   Vigor,  and  Caee  of 


Downing  College,  both  cited  2  Buss,  at  p* 
619. 

(m)  Att.'Gen.  t.  Earl  of  Mansfield,  2 
Buss.  501,  618,  619. 

(n)  Be  Bedford  Charity,  29  L.  T.  6. 
With  regard  to  the  costs  of  an  informa- 
tion to  restrain  a  corporation  from  im- 
properly presenting  a  Bill  to  Parliament, 
see  Sol. 'Gen.  for  Ireland y.  lord  Mayor  of 
Dublin,  1  L.  B.  Ir.  166. 

(o)  Att.'Gen.  t.  Drummond,  3  Dr.  & 
W.  163,  164.  See,  however,  Shaw  v. 
Wilson,  9  CI.  &  F.  366,  where  the  trustees 
were  not  aUowed  their  costs* 
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and  against  whom  there  has  been  a  decision,  is  not  entitled  to 
costs.  But  it  can  hardly  be  said  that  the  rule  applies  to  a  case  of 
this  nature,  where  for  more  than  a  century  the  funds  have  been 
applied  in  a  manner  in  which  the  parties  are  now  found  fault  with 
for  having  so  applied  them.  I  should  treat  the  present  trustees 
with  great  hardship  if  I  were  now  to  decide  that  they  were  not 
entitled  to  their  costs  when  all  their  predecessors  have  escaped. 
The  case  is  different  from  that  of  private  trustees,  where  each 
must  suffer  for  the  consequences  of  his  own  mistake.  Here  there 
has  been  a  succession  of  trustees,  and  were  I  to  refuse  the  present 
trustees  their  costs,  it  would  be,  in  fact,  to  visit  upon  them 
individually  the  error  of  their  predecessors." 

In  another  case  (p) ,  where  the  charitable  fimds  had  been  misapplied 
by  the  trustees  and  their  predecessors  for  two  centuries  without 
any  improper  motive,  but,  as  a  resiilt  of  economy  on  their  part, 
there  had  been  considerable  accumulations  of  charity  property,  the 
trustees  were  allowed  costs  out  of  the  accumulated  funds. 

It  was  held  that  the  charity  trustees  could  not  be  visited  with  ProoeedingB 
costs  in  consequence  of  an  error  of  the  Charity  Commissioners  ^^^f'^ 
with  regard  to  the  construction  of  a  public  statute  (q).  Charity  Com* 

A  trustee  or  member  of  a  corporation  severing  his  defence  and  ^^  nn^"' 
supporting  a  successful  information  will  be  allowed  his  costs  (r).       defence. 

A  municipal  corporation,  as  altered  by  the  Municipal  Cor-  Municipal 
porations  Act  (*),  was  a  continuation  of  the  old  corporation.     They  ^^T^'*^**"*- 
were  accordingly  held  not  entitled  to  costs  of  an  action  brought 
against  them  for  a  breach  of  trust  committed  by  their  prede- 
cessors (^).     In  another  case  a  municipal  corporation  was,  under 
similar  circumstances,  fixed  with  costs  {u). 

If  the  Court  does  not  think  proper  to  allow  charity  tarustees  Truateeflnot 
their  costs,  they  are  not  entitled  to  charge  those  costs  on  the  ^^^^^^^ 
charity  estate,  and  if  they  do  so  they  will  be  ordered  to  restore  them  out  of 
to  the  charity  funds  the  simis  so  misapplied  (x).  chantj  estate. 

In  Att'Gen.  v.  Daugars  (y),  trustees  who  had  been  ordered  to 
pay  costs  personally  paid  them  out  of  the  charity  fund.  Upon  an 
information  by  the  Attomey-Gteneral,  they  were  ordered  to  refund 
the  amount,  with  4  per  cent,  interest. 

(p)  Att.'GeH.  V.  Caius  Coll.,  2  Keen,  (*)  6  &  6  WiU.  IV.  c.  76. 

160.  (0  Att.'Gen,  v.  Kerr,  2  Beay.  420. 

(7)  Moore   v.    Clench,    1    Ch.    D.    at  hi)  Att.'Oeu.y.CifrporaiionofLeieetter, 


pp.  450,  451.  9Beav.  646 

(r)  AtL-Gen.  v.  Corporation  of  ChmUr,  (r)   Alt. -Gen.  ^.Mercers'  Co.,  tupra. 

14  Beav.  33n  ;  Ait.-Giu.  v.  J/imiV  Co.,  (y)  3 J  Beav.  621. 

15  W.  R.  41S. 
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Persons  who  have  taken  an  improvident  lease  of  charity  lands 
will  be  fixed  with  the  costs  of  an  action  to  set  it  aside  (z). 

Where  the  lease  had  been  made  in  pursuance  of  a  direction 
which  the  Court  held  to  be  void  as  a  perpetuity,  the  relators,  who 
were  also  the  lessors,  were  ordered  to  pay  the  lessee's  costs  (a). 

Where  an  information  was  filed  by  the  Attomey-Greneral  with- 
out a  relator,  the  Court  would,  even  imder  the  old  practice,  mate 
a  decree  as  to  payment  of  costs  between  co-defendants  (b).  The 
costs  of  trustee  defendants,  as  between  solicitor  and  client,  would  be 
ordered  to  be  taxed  and  paid  out  of  the  charity  fund,  and  such 
costs,  as  between  party  and  party,  to  be  repaid  by  the  defendants, 
who  were  declared  liable  to  the  costs  (c). 

Under  the  present  practice  "  it  is  no  longer  necessary  or  proper 
to  order  a  plaintiff  to  pay  the  costs  of  a  defendant,  and  have  them 
over  again  against  another  defendant,  so  that  if  the  second  defen- 
dant is  insolvent  the  plaintiff  loses  them.  The  proper  form  of 
order  now  is  to  order  the  defendant  who  is  liable  to  them,  aa 
between  himself  and  his  co-defendant,  to  pay  them  to  the  co-def en- 
dant"(rf). 

Costs  of  proceedings  before  the  Attorney-General  for  the  purpose 
of  obtaining  his  fiat  to  filing  an  information  rendered  necessary  by 
the  opposition  of  the  defendants,  were  held  costs  of  the  cause  pay- 
able by  the  defendants  nnder  a  decree  directing  payment  to  the 
plaintiffs  of  their  costs  of  the  suit  and  information  [e).  So,  also, 
were  the  costs  of  proceedings  before  the  Attorney-General  pending 
an  appeal  to  induce  him  to  withdraw  his  fiat  (/). 

The  Court  has,  however,  no  jurisdiction  to  make  an  adverse 
order  for  payment  of  costs  incurred  in  proceedings  before  the 
Attorney-General  not  taken  with  the  direction  and  sanction  of  the 
Court  (g). 

Costs  of  persons  appearing  in  conformity  with  a  public  notice, 
by  which  parties  were  invited  to  make  objections  or  suggestions 
as  to  a  proposed  appointment  of  trustees  imder  the  Municipal 
Corporations  Act,  were  not  allowed  out  of  the  charity  estate  (A). 


(r)  Att.'Oen,  v.  LordHotham,  T.  &  R. 
at  pp.  220—222.  And  see  Att.^Gen.  v. 
(hcen,  10  Ves.  at  p.  662.  In  the  latter 
case  the  lessee  was  not  made  to  pay  the 
costs,  but  Lord  Eldon  said  that  it  was 
not  to  be  taken  as  a  precedent. 

{a)  Att.'Gm.  v.  Oreenhill,  3  N.  R. 
236. 

(b)  AtL'Gen.  v.  Chefter,  14  Beav.  at 
p.  341. 


{c)  Ibid,  And  see  Ait, -Gen.  v.  Jfer» 
eerf  Co.,  18  W.  R.  at  p.  460. 

{d)  Per  Jessel,  M.  R.,  in  Rudow  r. 
Great  Britain,  ^.  Society,  17  Ch.  D.  at 
p.  608. 

(e)  Att.'Gen.  y.  Corporation  of  Halifax , 
L.  R.  12  Eq.  262. 

(/)  Ibid. 

iy)  Att.'Gen.  v.  Harpe}',  8  L.  J.  Ch.  12. 

(A)  Ite  Ghtteester  Charities,  10  Hare, 
App.  iii. 
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Costs  of  particular  proceedings  which  the  Court  considers  to  Costs  of 
have  been  improper  may  be  excepted  from  the  general  costs  of  the  ^oo^^gs 
action  (e).  excepted  from 

The  Court  of  Chancery  always  had,  and  the  High  Court  of  j^rigdiction 
Justice,  as  inheriting  the  powers  of  the  Court  of  Chancery,  now  to  give 
hasy  power  in  matters  of  equitable  jurisdiction  to  order  a  party  ^©nt  costs. 
who  fails  to  pay  the  costs  of  the  action  as  between  solicitor  and 
client  {k). 

Thus,  where  an  unsuccessful  action  was  brought  against  a  bishop 
to  restrain  the  induction  of  a  particular  person,  solicitor  and  client 
costs  were  given  (/). 

So,  also,  where  unjustifiable  proceedings  are  brought  against  Unjustifiable 
charity  trustees,  the  plaintiff  will  sometimes  be  ordered  to  pay  the  against  °^ 
trustees  solicitor  and  client  costs,  for  the  purpose  of  preserving  the  trustees. 
charity  fund  (m). 

Costs  of  all  parties  have  in  many  cases  been  allowed  out  of  a  Solicitor  and 
charity  fund  as  between  solicitor  and  client  («).  But  there  is  no  ^^j^^**' 
rule  in  this  respect  (o).  sometimes 

The  costs  of  all  parties  in  the  case  of  appeals  should  not  be  ^  ^    ' 
allowed  too  generally  out  of  the  charity  funds,   "because  such 
allowance  rather  encourages  appeals  where  they  are  known  and 
felt  to  be  absolutely  desperate  "  (p). 

With  regard  to  proceedings  for  the  administration  of  the  assets  Costs  of  ad- 
of  a  deceased  person,  the  general  rule  is  that  wherever  the  proceed-  ^J^  paid  out 
ings  are  rendered  necessary  by  the  nature  of  the  deceased's  will,  or  o^  estate. 
by  the  circumstances  of  his  property,  the  costs  are  thrown  upon  his 
general  personal  estate  (q). 

The  costs  of  proceedings  to  establish  charitable  legacies  are 
accordingly  often  allowed  out  of  the  testator's  general  assets  (r). 

Where  a  bill  was  filed  for  the  payment  of  a  charitable  legacy, 
although  the  Court  decided  that  it  was  not  payable,  nevertheless, 
as  it  was  a  proper  case  to  be  brought  under  its  consideration,  it  was 
dismissed  without  costs  («). 

(i)  AU.'Gen.  v.  Ward,  11  Beay.  203,  Bath,  L.  E.  1  Eq.  17,  25;  Att.-Oen,  v. 

208.  Stewart,  L.  R.  14  Eq.  at  p.  26. 

(*)  Andrews  y.  Barnes,  39  Ch.  D.  133.  {o)  Aria  v.  Emanuel,  9  W.  R.  306. 

.  (/)  Edenborough  v.  Archbishop  of  Can^  And  see  fTilkinton  v.  Barber,  L.  R,  14 

terbury,  2  Russ.  93.  Eq.  at  p.  99. 

(w)  Att,'Gen.  v.  Cuming,  2  Y.  &  C.  C.  (p)  ret  Lord  Cranworth  in  Bruce  v. 

0.  at  p.  1 66 ;  Edenborough  v.  Archbishop  Bresbyiery  of  Deer,  L.  R.  1 H.  L.  So.  96, 98. 

of  Canterbury,  supra,  at  p.  112;  Andrews  {q)  Bhilpott  v.  Governors  of  St,  George^ s 

T.  Barnes,  supra.  Hospital,  6  H.  L.  C.  338.    See  Morgpan  & 

(w)  Moggridge  v.  Thackwell,  7  Ves,  at  "Wurtzburg  on  Costs,  p.  166. 


p.   88  ;   Bishop  of  Htreford  v.   Adams,  (r)  Kirkbank  v.  Hudson,   7  Price,  at 

ibid,  at  p.  332  ;  Mills  v.  Fanner,  19  Ves.       p.  222  ;  All. -Gen.  v.  Hinxman,  2  J.  & 
at  p.  491  ;  AU.'Gen.  v.  Carte,  1  Dick.       W.  at  p.  278;  Daley  v.  Att.-Gen.,  U 


p.  25  ;  and  see  Wickham  v.  Marquis  of         («)  Giblett  v.  Hobson,  5  Sim.  at  p.  662. 
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Where  the  legacy  has  been  severed  from  the  bulk  of  the  estate 
and  becomes  the  subject  of  litigation,  the  costs  are  thrown  upon 
that  particular  fund,  and  not  upon  the  general  estate.  The  mean* 
ing  of  this  rule  is,  that  if  the  executors,  admitting  the  legacy  to  be 
payable,  sever  it  from  the  estate,  the  costs  occasioned  by  a  dispute 
between  the  persons  to  whom  or  some  of  whom  the  legacy  belongs 
must  be  borne  by  the  fund.  But  if  the  contest  is  between  the 
persons  claiming  the  legacy  and  the  general  estate,  the  costs  are 
borne  by  the  estate;  for  there  can  be  no  severance  within  the 
meaning  of  the  rule  until  it  has  been  decided  that  the  legacy  is 
payable.  The  mere  fact  that  the  executors  have  set  apart  a  sum 
to  answer  the  legacy  if  it  should  turn  out  to  be  payable  is  not  a 
severance  (t). 

And  the  costs  of  trustees  paying  a  charitable  legacy  into  Court 
under  the  Trustee  Eelief  Act  must  be  borne  by  the  general  estate, 
and  cannot  be  thrown  upon  the  fund  paid  into  Court  (w). 

But  the  costs  of  proceedings  to  appropriate  and  secure  a  legacy, 
the  estate  having  been  administered,  and  a  sum  set  apart  to  answer 
it,  were  ordered  t^)  be  borne  by  the  particular  fund  {x). 

Under  1  &  2  Vict.  o.  110,  ss.  17  and  18,  costs  ordered  to  be  paid 
by  one  party  to  another  carry  interest  at  4  per  cent,  per  annum. 
But  this  does  not  apply  to  cases  where  costs  are  ordered  to  be  paid 
out  of  an  estate  (y). 

By  sect.  27  of  23  &  24  Vict.  c.  127,  payment  of  costs  previously 
taxed  may  be  ordered  with  interest  at  4  per  cent. 

The  costs  of  the  heir-at-law,  where  no  improper  point  is  raised 
on  his  part,  will  be  allowed,  although  the  Court  may  decide 
against  his  claim  (2). 

And  he  will  generally  obtain  costs  as  between  solicitor  and 
client  (a).  But  it  appears  that  he  is  not  entitled  to  solicitor  and 
client  costs  as  of  right  (A).  Where  an  heir-at-law  filed  a  bill  for 
the  purpose  of  having  charitable  bequests  declared  void  under 
9  Geo.  II.  c.  36,  a  bill  having  previously  been  filed  for  establishing 
the  will  and  cairying  the  trusts  into  execution.  Lord  Thurlow  held 


(0  Att.'Oen,  V.  Lawes,  8  Hare,  32, 
43,  44. 

(m)  £0  Birkett,  9  Ch.  D.  676,  681. 

\x)  Oovemesiea^  Benevolent  Inetitutum 
T.  Rutbridffer,  18  Bear.  467. 

(,v)  AU.'Gcn.  y.  Kethercoie,  11  Sim.  at 
p.  630.  See  Att.-Gen.  v.  Bishop  of  St. 
David^Sy  Set.  4th  ed.  pp.  656,  666,  where 
interest  at  4  per  cent,  was  calculated  on 
the  costs,  charges,  and  expenses  of  the 
Attorney- General,  relators,  and  trustees. 


(c)  Ati.'Gen,  v.  EabertUuhert'  Co.,  4 
Bro.  C.  0.  177 ;  Currie  v.  iV*,  17  Ves. 
462. 

(a)  Alt.' Gen,  t.  Haberdaehere*  Co.,  and 
Currie  v.  JPjfe,  supra;  James  v.  James,  11 
Beav.  397. 

(A)  WhieJcer  v.  Hume,  14  Beav.  at 
p.  628.  And  see  Aria  v.  Emanuel^  9 
W.  R.  366  ;  Wilkinson  v.  Barber,  L.  R. 
14  Eq.  at  p.  99. 
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that  the  bill  of  the  heir-at-law  was  unneoessary,  and  ordered  the 
costs  of  it  to  come  out  of  the  real  estate  (c). 

An  heir-at-law  may  sometimes  be  allowed  charges  and  expenses  Gharges  and 
in  addition  to  his  costs  (rf).  expenses. 

Similarly,  next  of  kin,  if  no  improper  point  is  raised  by  them,  Kext  of  kin. 
will  oonmionly  be  allowed  costs  as  between  solicitor  and  client  (e). 
But  they  are  not  entitled  to  them  as  of  right,  and  such  costs  have 
been  refused  to  next  of  kin  who  unsuccessfully  opposed  a  charit- 
able bequest  (/). 

In  the  first  instance,  at  least,  costs  should  fall  upon  the  property  oosts,  how 
recovered  by  the  proceedings.    But  if  justice  to  the  relator  or  the  J|^J^f^^ 
interests  of  the  charity  render  it  necessary,  they  will  be  ordered  to 
be  paid  out  of  the  charity  funds  generally  (g). 

Where  there  were  two  classes  of  estates  in  question,  as  to  one  of  Apportion- 
which  the  defendants  were  successful  in  maintaining  a  claim  for  ^^ ' 
surplus  income,  and  as  to  the  other  of  which  they  failed,  the  costs 
were  apportioned  equally,  except  that  the  costs  of  the  establishment 
of  a  scheme  relating  to  one  estate  only  were  ordered  to  be  borne  by 
that  estate  (A). 

Where  one  reference  had  been  made  to  settle  a  scheme  as  to 
twenty  charities,  the  costs  were  paid  out  of  an  existing  ayailable 
fund  belonging  to  three  of  them,  but  it  was  ordered  that  they 
should  be  ultimately  borne  by  all  rateably  (t). 

A  relator  who  had  obtained  an  order  for  payment  of  his  costs  Charge  of 
by  a  corporation  was  held  entitled  to  charge  them  upon  a  fund  JS^  in^rusf 
standing  in  trust  for  the  corporation,  arising  from  the  proceeds  of  for  corpora- 
sale  of  property  belonging  to  the  corporation  (k). 

Costs  will,  if  necessary,  be  ordered  to  be  raised  by  mortgage  of  Mortgage  for 
part  of  the  charity  estates  (/).  *^  " 

Where  a  testator  had  created  several  charities,  and  vested  their  Costs  of  one 
respective  properties  in  the  same  trustees,  it  was  held  that  the  te^M^ouT^ 
charities  were  distinct,  and  that  costs  of  proceedings  relating  to  one  of  ^nds  of 
could  not  be  paid  out  of  the  property  of  the  others  (m).  ^^  ^' 


.if. 


Leaaroft  y.  Maynerd,  1  Yes.  Jnn.  (i)  n$  Stajhrd  CharitUt,  26  Beav.  567. 

For  forms  oi  order  for  apportionment  of 

\d)  AtL'Oen,  y.  Hah0rda»h«ri  Oo,,  4  costs,  see  Be  Safron  JTatden  Charitiei, 

Bro.  C.  0.  177  ;  AU,-Q$n.  y.  Kerr,  4  Set.  4th  ed.  p.  656. 

Beay.  at  p.  299,  per  Lord  Langdale.  {k)  AtL-Gm.  y.  Corporation  qf  Thtt- 

{e)  Carter  y.   Green,  8   K.   &  J.  at  ford,  8  W.  E.  467. 

p.  608;  Go/key  y.  Hevey,  1  Dr.  &  Wal.  (tiAtt,-Gen,  y.  ArchbUhop  of  York, 

25.    See  Lewie  y.  AUniy,  18  W.  E.  17  J5eay.  496 ;  Att.-Gen,  v.  Bishop  of 

1127.  St.  J)avid*B,  Set.  4th  ed.  pp.  555,  566 ; 

(/)  WUkintoH  y.  Barber,  L,  E.   14  lJ*i;<im**Ma«ri<t#f,Set.4thed.pp.552, 

£q.  at  p.  99.  563 ;  Shelf.  Mortm.  478  ;  and  Att.-Gen. 

a)  Att,'Gen,  y.  Kerr,  4  Beay.  297.  y.  Atheretone  School,  there  cited. 

%  Att.'Gen,  y.  Skmner.'  Co.,  2  Enss.  (t»)  Att.-Gen.  v.  Grainier,  11  W.  E. 


iS' 


rt  p.  446.  684. 
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Where  there  are  substantial  grounds  for  presenting  a  petition, 
the  petitioners  are  entitled  to  their  costs  («). 

But  the  petitioners  will  not  be  allowed  the  oosts  of  a  vexatious 
application  (o).  And  in  a  recent  case  trustees  were  not  allowed  the 
costs  of  an  abortive  petition  (p) 

Where  a  petition  under  Eomilly's  Act  had  been  improperly 
presented,  the  case  being  difficult  and  complicated,  it  was  dismissed 
with  costs  to  be  paid  by  the  petitioners,  and  not  out  of  the  charity 
funds  (^). 

An  unnecessary  party  who  had  been  served  with  a  petition  in 
consequence  of  a  claim  set  up  by  him  had  to  bear  his  own  costs  (r). 

A  party  personally  interested  in  a  charity  is  entitled  to  his  costs 
of  attending  the  proceedings  at  chambers  subsequent  to  the  peti- 
tion. But  he  will  not  be  allowed  out  of  the  charity  funds  costs  of 
attendances  at  chambers  in  regard  to  matters  in  which  he  is  not 
interested.  And  where  the  charity  is  not  likely  to  derive  benefit 
from  the  attendance  of  parties  at  chambers,  and  they  have  no  indi- 
vidual interest,  they  will  only  be  allowed  to  attend  at  their  own 
expense  («). 

Where  an  application  is  made  under  a  special  Act,  the  Court 
has  no  general  jurisdiction  to  award  costs.  It  can  only  give  them 
in  cases  in  which  it  is  authorized  to  do  so  by  the  special  Act  (/). 
Nor  is  the  power  of  the  Court  in  this  respect  increased  by  R.  S.  C. 
1883,  Ord.  LXV.  r.  1  («). 

The  Lord  Chancellor,  on  petition  to  him  as  visitor  on  behalf  of 
the  Crown,  has  power  to  award  costs  (a?). 

The  Charity  Commissioners  have  power,  under  sect.  40  (j/)  of  the 
Charitable  Trusts  Amendment  Act,  1855,  to  order  solicitors'  bills 
of  costs  for  business  transacted  on  behalf  of  a  charity  or  the  trustees 
thereof  to  be  taxed  by  the  taxing  masters. 

The  Commissioners  have  no  power  themselves  to  tax  a  bill  of 


(h)  Be  Siorie't  Unive^tiiy  Oift,  2  De 
G.  F.  &  J.  529.  See  also  Re  St,  Pancra* 
Burial  Ground^  L.  B.  3  Eq.  at  p.  192. 
With  regard  to  tlie  costs  of  a  petition 
imder  8  &  9  Vict.  c.  70,  see  J2»  Lambeth 
CharittMf  tkud.  Att.^Gen.  v.  Barl  Craven^ 
both  cited  Set.  4th  ed.  pp.  652,  553. 

(o)  Chertsey  Market  Caee,  6  Price,  261. 

Ip)  Be  Foplar  and  Blackball  Free 
School,  S  Gh.  D.  543.  See  also  Att.- 
Gen.  y.  Stewart,  L.  B.  14  Eq.  17. 

{q)  BeFhillipott^t  Chanty,  8  Sim.  381, 
392. 

(r)  Be  Shrewsbury  School,  1  Mac.  &  G. 
85. 

(«)  Be  Shrewsbury  Grammar  School,  1 
Hae.   &  G.   324,   334.     The   cost»  of 


attendances  at  chambers  are  now  regu- 
lated by  B.  S.  C.  1883,  Ord.  LV.  rr.  40— 
43. 

(t)  Be  Bedford  Chanty,  2  Swanst.  at 
p.  532. 

{u)  See  Be  milt'  EttaU,  34  Ch.  D. 
24. 

{x)  Caee  of  Queen*  t  CoUege.  Jac.  at  p.  47. 
So,  also,  the  Lord  Ghanceuor  could  giye 
costs  on  an  appeal  from  the  Commis* 
sioners  of  Chant.  Uses :  Aylet  v.  Dodd, 
2  Atk.  238 ;  Corporation  of  Burford  V. 
Lenthall,  ibid,  550.  The  GommissionerB 
themselyes,  however,  had  no  power  to 
award  costs :  Aylct  y.  Dodd,  eupra, 

(y)  Poet. 
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costs,  but  there  is  nothing  to  prevent  them  from  making  it  a  con- 
dition of  a  bill  not  being  referred  to  taxation  that  such  deductions 
shall  be  made  as  they  consider  right. 

A  company  or  other  body  taking  land  oompulsorily  under  any  Costs  mider 
Act  incorporating  the  Lands  Clauses  Consolidation  Act,  1845,  may,  ^^^  a^^ 
under  sect.  80  (2),  be  ordered  to  pay  the  costs  (including  reasonable 
charges  and  expenses)  of  applying  the  purchase-money  in  the 
purchase  of  land,  and  of  investing  it  in  Government  or  real  securi- 
taes,  and  re-investing  it  in  other  land,  and  the  costs  of  obtaining 
the  proper  orders  for  any  of  such  purposes,  and  of  orders  for 
payment  of  dividends  and  interest,  and  for  payment  out  of  Court 
of  the  principal  moneys  or  investments,  and  of  all  proceedings 
relating  thereto,  except  such  as  are  caused  by  litigation  between 
adverse  claimants  («).  The  costs  of  one  application  only  for  re- 
investment in  land  are  allowed,  except  where  the  Court  thinks  that 
it  is  for  the  benefit  of  the  parties  that  the  funds  should  be  invested 
in  the  purchase  of  lands  in  different  sums  and  at  different  times. 

The  company  must,  under  the  above  section,  pay  the  costs  of  an  Rebuilding, 
application  to  invest  money  in  Court  under  that  Act  in  rebuilding  (J) ,  ^' 
or  in  erecting  temporary  buildings  {c) .  In  Be  Lathropp^s  Charity  {d) 
trustees  of  a  charity  had  been  directed  to  apply  money  paid  into 
Court  in  improving  the  water  supply  to  the  town  in  which  the 
charity  property  was  situated,  and  it  was  held  that  a  petition  for 
payment  out  for  that  purpose  was  either  a  petition  for  payment 
out  or  for  re-investment,  and  that  in  either  case  the  company  must 
pay  the  costs  of  it. 

The  application  of  money  in  Court  in  the  redemption  of  land  Redemption 
tax  is  not  expressly  mentioned  in  this  section;  it  is,  however, 
treated  as  equivalent  to  re-investment  in  land,  and  the  costs  of  an 
application  for  investment  in  the  redemption  of  land  tax  must 
accordingly  be  paid  by  the  company  (e). 

The  costs  of  inrolment  of  the  conveyance  of  lands  purchased  Inrolment. 
with  funds  in  Court  must  be  paid  by  the  company  (/). 

Where  a  petition  is  presented  for  payment  or  transfer  of  a  fund  Paymwit  out 
in  Court  to  the  official  trustees  of  charitable  funds  for  the  purpose  tnwte^* 

it)  See  post,  App.  I.  investment  in tlie  alteration  of  almshonseB 

(tf)  See  Be  St,  Fanm-M  Burial  Ground,  were  held  not  payable  by  the  company. 

L.  R.  3  Eq.  at  p.  192.  W  Be  St,  Thotnae'  Eotpital,  11  W.  R. 

(b)  Be  ThomerU  Chanty,   12   L.  T.  1018. 

O.  S.  266  ;  Ex  parte  Bean  and  Chapter  of         id)  L.  R.  1  Eq.  467. 


Canterbury,   10  TV.  R.   606  ;   Ex  parte  U)  Be  Viear  of  Queen  Came!,  11  TV.  R. 

Jeeue  CoU.,  Cambridffe,  60  L.  T.  N.  8.  603  ;  Be  L.  B,  #  S.  C.  By,  Co.,  18  Beav. 

683  ;  ExparU  Fareon  of  St.  Alphage,  65  608  ;  Be  Bethlehem  Soepital,  L.  R.   19 

Jj,T,'S,B.ZU\BeTrfftee9ofLyminyton  Eq.    467;    Ex  parU   Hoepital  of  St, 

Baptiet  Chapel,  W.  N.  1877,  226.    In  Katharine,  17  Ch.  D.  878. 

Be  Buekinyhamthire  By,    Co,,    14   Jnr.  (/)  Be  Govemore  of  ChrieVe  Hospital 

1065,  the  costs  of  obtaining  an  order  for  12  W.  R.  669. 

A  a2 
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of  its  being  re-invested  in  land,  the  costs  of  the  payment  or 
transfer  only  are  payable  by  the  company,  and  not  the  costs  of  the 
subsequent  re-investment  {g). 

Where  the  dividends  of  a  sum  in  Court  have  been  ordered  to  be 
paid  to  the  existing  trustees,  the  costs  of  an  application,  on  an 
appointment  of  new  trustees,  for  payment  of  dividends  to  them, 
are  not  payable  by  the  company  (//).  But  where  the  change  of 
interest,  Tendering  the  application  necessary,  has  been  caused  not 
by  the  act  of  the  trustees,  but  by  the  reconstitution  of  the  charity, 
the  company  will  have  to  pay  the  costs  (f). 

The  company  must  pay  the  costs  of  a  petition  for  payment  out  of 
part  of  the  fund  to  meet  the  expenses  of  a  new  scheme  and  pay- 
ment of  dividends  of  remainder  (k). 

Where  the  Attorney-General  is  required  to  be  a  party  to  the 
petition  his  costs  must  be  paid  by  the  company  (/). 

And  where  two  companies  take  land  the  costs  must  be  paid  by 
them  equally  (m). 

A  charitable  institution  incorporated  by  charter,  and  having 
under  a  subsequent  special  Act  power  to  take  land  compulsorily, 
is  not  an  ^^  undertaking  or  work  "  of  a  public  nature  within  the 
meaning  of  sect.  1  of  the  Lands  Clauses  Consolidation  Act, 
1845  (n).  The  Lands  Clauses  Act  is  consequently  not  incorpo- 
rated, and  no  order  as  to  costs  can  be  made  under  sect.  80  (o). 

The  Court  in  such  a  case  has  no  power,  unless  there  is  an 
express  provision  in  the  special  Act,  to  order  costs  of  dealing  with 
purchase-money  of  lands  compulsorily  purchased  to  be  paid  by  the 
corporation  (p). 


{ff)  Ex  parts  Trtute$t^  |«.  of  Bithop 
Monk't  Horfield  Trtut,  29  W.  B.  462 ; 
JU  Brittol  Free  Grammar  School^  47  L.  J. 
Ch.  317.  And  see  JStf  X.  ^.  #  ^.  C.  Ry, 
Co.,  is  Beav.  608.  Where  payment 
or  transfer  to  the  Official  Trnstees  of 
Charitable  Funds  is  asked,  the  company 
or  other  body  which  took  the  land  are 
relieved  from  costs  of  re-investment,  to 
which,  under  sect.  80  of  the  Lands 
Clauses  Act,  they  would  otherwise  have 
been  liable.  In  consequence  of  this,  the 
Charity  CommissionerB  commonly  make 
it  a  condition  of  giving  their  consent  to 
an  application  for  payment  or  transfer 
to  the  official  trustees,  that  the  company 
shall  pay  for  the  benefit  of  the  charity 
some  small  percentage,  usually  varying 
from  2^  to  6  per  cent.,  on  the  amount 
of  the  funds  to  be  paid  out  or  trans- 
ferred.  The  certificate  of  the  Cbaiii^ 
Commissioners  authorising  the  applica- 


tion expressly  states  that  it  is  subject  to 
the  stipulation  that  the  company  shall 
make  the  above-mentioned  payment. 

(A)  £e  Andenthaw  School,  1  N.  B.  266. 
The  order  in  the  first  instance  should  be 
for  payment  of  the  dividends  to  the 
trustees  for  the  time  being.  See  ante^ 
p.  283. 

(t)  Be  Shakeepeare  Walk  School,  12  Ch. 
D.  178  ;  Be  St.  FauPe  Schools,  Finsbury, 
62  L.  J.  Ch.  464. 

(k)  Bs  Shaksspears  JFalk  School,  supra, 

(l)  BsI.B.i  S.  C.  By.  Co.,  18  Beav. 
608. 

(m)  Bx  parts  Bishop  of  London,  2  Be  G. 
F.  &  J.  14 ;  Bx  parts  TrinUy  Coll.,  Ofm- 
bridys,  18  L.  T.  N.  S.  849. 

(fi)  8  &  9  Vict.  0.  18. 

o)  Bs  Sum  CoUsgs,  67  L.  T.  N.  S. 


J 


[p)  Bs  Mills'  Estate,  34  Ch.  D.  24. 
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CHAPTER  Xm. 

LIABILITY  TO  FISCAL  BURDENS,  ETC. 


Legacy  and  Succession  Duty. 

XJxDER  the  Legaoy  Duty  Act  (a),  no  legacy  duty  was  payable  Dutyfonneriy 
upon  specific  or  pecuniary  legacies,  residues,  or  shares  of  residue  ^^i^^^^ 
of  less  amount  than  20/.  imder  20/. 

It  was  held  in  one  case  (6),  where  a  residue  was  bequeathed  to  Eaohreoipient 
executors  to  divide  the  interest  among  poor  pious  persons  in  ten  or  f^iH^ig  1^ 
fifteen  pounds  as  they  should  see  fit,  that  inasmuch  as  the  amount  tihaa  20/. 
to  be  received  by  each  beneficiary  was  less  than  20/.  no  legacy 
duty  was  payable. 

The  weight  of  authority  was,  however,  against  this  decision,  and  Duty  pajablo 
it  was  held  in  several  cases  that  where  a  legacy  was  given  for  2^^**^® 
public  or  charitable  purposes,  duty  was  payable  by  the  trustees 
upon  the  whole  amount,  without  regard  to  the  amount  of  the  sum 
receivable  by  any  particular  person  taking  a  benefit  under  the 
gift  (c).  And  the  charitable  legacy  being  considered  to  be  a  legacy 
to  a  stranger  in  blood,  the  rate  of  duty  was  10  per  cent.  {d). 

The  questions  which  arose  in  the  cases  above  referred  to  were  set  Saooession 
at  rest  by  the  Succession  Duty  Act  (e)y  under  which  gifts  for  ^^^-^°*- 
oharitable  purposes  were  in  any  case  made  liable  to  duty  at  10  per 
cent.  (/). 

That  Act  enacts  (^),  that  ^'  Where  property  shall  become  subject 
to  a  trust  for  any  charitable  or  public  purposes,  imder  any  past  or 
future  disposition,  which,  if  made  in  favour  of  an  individual,  would 

ia)  660eo.in.o.l84,SQh«d.Partin.      Be  Fmker,  4  H.  &  N.  666,  where  the 
lb)  R$  JFUkiMsoHy  1  C.  M.  &  B.  142,      legacy  was  for   the  endowment  of  a 


affiimed  nom.  AU,-Oen.  y.  Nath^  1 H.  ft  diaroh.    And  see  cases  dted  iupra. 

W.  237.  (0)  16  &  17  Vict.  0.  51. 

(c)  B$  FraneklinU  Charity,  3  Sim.  147 ;  (/)  ^^  ^^  remarks  of  Martin,  B., 

3  Y.  &  J.  644 ;  AU.'Oen.  y.  Fitzgerald^  and  Watson,  B.,  in  Be  Parker,  4  H.  & 

18  Sim.  83 ;  B0  OHfUhsj  14  M.  &  W.  N.  at  pp.  679—681.    And  see  Hanson 

610 ;  Be  iVafY«,  24  Beay.  491 ;  Harris  y.  on  Probate,  &o.  Duties,  3rd  ed.  pp.  287, 

Earl  Mowe,  29  Beay.  261.  288. 

(rf)  See  Att.-Gen,  y.  FitsfftraM,  supra;  (y)  Sect.  16. 
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confer  on  him  a  succession,  there  shall  be  payable  in  respect  of  such 
property,  upon  its  becoming  subject  to  such  trusts,  a  duty  at  the  rate 
of  10/.  per  centum  upon  the  amount  or  principal  value  of  such  pro- 
perty ;  and  it  shall  be  lawful  for  the  trustee  of  any  such  property  to 
raise  the  amount  of  any  duty  due  in  respect  thereof,  with  all  reason- 
able expenses,  upon  the  security  of  the  charity  property,  at  interest, 
with  power  for  him  to  give  effectual  discharges  for  the  money  so 
raised." 

Under  the  Succession  Duty  Act,  no  duty  is  payable  "  by  any 
person  in  respect  of  a  succession,  who,  if  the  same  were  a  legacy 
bequeathed  to  him  by  the  predecessor,  would  be  exempted  from 
the  payment  of  duty  in  respect  thereof  under  the  Legacy  Duty 
Acts  "(A). 

Under  the  Customs  and  Inland  Eevenue  Act,  1881  (t),  legacy 
duty  is  now  payable  on  pecuniary  legacies,  residues,  or  shares  of 
residue  of  any  amount,  whether  under  20/.  or  not.  This  provision 
does  not  extend  to  specific  legacies. 

As  regards  persons  dying  on  or  after  the  1st  July,  1888,  the  rate 
of  duty,  both  in  the  case  of  legacies  and  successions,  has  been 
increased  from  10  to  llj  per  cent.  (j). 

No  legacy  duty  is  payable  where  the  whole  personal  estate  of  the 
deceased  is  less  than  100/.  {k). 

No  duty  is  payable  on  a  legacy  of  books,  prints,  pictures,  statues, 
gems,  coins,  medals,  specimens  of  natural  history,  or  other  specific 
articles,  bequeathed  to  or  in  trust  for  any  body  corporate,  whether 
aggregate  or  sole,  or  any  of  the  Inns  of  Court,  or  Chancery,  or  any 
endowed  school,  in  order  to  be  kept  and  preserved  by  such  body 
corporate,  society  or  school,  and  not  for  the  purpose  of  sale  (/). 

This  does  not  extend  to  trustees  for  public  purposes  who  are  not 
incorporated,  as  the  trustees  of  the  National  Gallery  or  the  South 
Kensington  Museum.  But  the  Commissioners  of  Inland  Bevenue 
have  authority  from  the  Treasury  to  remit  the  duty  in  the  case  of 
gifts  to  the  nation,  and  this  is  always  done  (m). 

Bequests  to  hospitals  or  charitable  institutions  are  sometimes 
exempted  from  legacy  duty.  For  instcmce,  42  Geo.  III.  o.  99,  s.  4, 
exempted  from  duty  a  legacy  bequeathed  in  trust  for  the  purpose 
of  erecting  and  endowing  a  public  hospital  and  infirmary  at 


(A)  Sect.  18.  This  would  exempt 
bharitable  suoceeaionB  in  Ireland  from 
duty. 

(i)  44  Vict.  c.  12,  8.  42. 

{J )  Customs  and  Inland  Revenue  Act, 
1888  (51  Vict.  0.  8),  b.  21,  sub-s.  (2). 

(Ar)  Customs  and  Inland  Revenue  Act, 
1880  (43  Vict.  c.  14),  s.  13.    And,  with 


regard  to  cases  where  the  estate  does 
not  exceed  300/.,  see  Oostoms  and  Inland 
Revenue  Act,  1881,  ss.  35  and  36. 

(/)  39  Geo.  III.  0.  73 ;  66  Geo.  HI. 
c.  184,  Sched.  Part  3. 

(m)  See  Hanson  onFrobate,  &o.  Duties, 
3td  ed.  p.  216. 
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Bedford,  for  the  reception  and  relief  of  sick  and  lame  objects 
within  that  county. 

The  Act  5  &  6  Yiot.  o.  82  (»),  which  was  passed  to  assimilate  iriah 
the  stamp  duties  in  Ghreat  Britain  and  Ireland,  and  to  make  regu-  ®  "**^* 
lations  for  collecting  and  managing  the  same,  provides  (o)  that 
<<  nothing  herein  contained  shall  extend  to,  or  be  construed  to 
extend  to,  charge  with  duty  in  Ireland  any  legacy  given  for  the 
education  or  maintenance  of  poor  children  in  Ireland,  or  to  be 
applied  in  support  of  any  charitable  institution  in  Ireland,  or  for 
any  purpose  merely  charitable  "  (p). 

The  exemption  does  not  extend  to  legacies  absolute  on  the  face  Secret  oharit- 
of  the  will,  but  bound  by  a  secret  trust  for  charitable  purposes  (q),    *^^®  *'^*' 
Nor  does  it  apply,  unless  it  appears  upon  the  face  of  the  will  Charitable 
that  the  charitable  purposes  are  to  be  confined  to  Ireland.  Ki  w"to 

Thus,  legacies  by  a  domiciled  Irishman  to  charities  in  Scotland  Ireland. 
and  England  are  subject  to  duty  (r).  The  same  was  the  case  with 
a  bequest  to  an  Irish  college  '^  for  the  education  of  clergymen  for 
the  foreign  mission  "  («) ;  a  bequest  by  an  Irish  parish  priest  of 
"  all  my  property  to  the  poor  '*  (t).  A  bequest  for  the  general 
support  of  the  nuns  of  a  certain  Irish  convent  was  held  to  be 
exempt  from  duty  {u). 

If  the  testator  is  domiciled  in  England  duty  is  payable,  although  Testator  must 
the  legacy  is  for  charitable  purposes  in  Ireland  (;r).  in  i^nd. 

Stamps. 

In  the  Stamp  Act,  1870  {t/)^  an  exemption  is  contained  of  an  Ai^prentioe- 
"  instrument  relating  to  any  poor  child   apprenticed  by,  or  at  ^££7' 
the  sole  charge  of,  any  parish  or  township,  or  by  or  at  the  sole 
charge  of  any  public  charity,  or  pursuant  to  any  Act  for  the 
regulation  of  parish  apprentices." 

To  constitute  a  public  charity  it  is  not  essential  that  the  fund 
should  be  of  a  permanent  character.  A  premium  payable  out  of 
the  yearly  contributions  of  the  inhabitants  of  a  parish  is  con- 
sidered to  be  payable  out  of  a  public   charity  («) ;  and   it  is 

;»)  Repealed  by  83  &  34  Vict.  o.  99.        G.  L.  104. 


0)  Sect.  38.  (0  Xennff  y.  AU.-Gm.,  11  L.  R.  Ir. 

,p)  « Charitable  pnrpoee"  was  con-  268. 

stnied  in  accordance  with  the  meaning  («)  Mdhony  v.  Duggan^  11  L.  B.  Ir. 

which  the  Courts  ordinarily  assign  to  260. 

"charity"  :  AtL-Otn.  y.  Bagot,  13  Ir.  (a?)  Att-Gen,  y.  Fiisg^ald,  3  Dr.  GIO. 

G.  L.  Biep.  48.    Bee,  however,  jiot^,  pp.  See  Att.-Gm.  t.  Fitzgerald^  13  Sim.  83, 

864  et  aeq,  where  the  point  was  not  raised. 

{q)  CfuUmy.  AtC'Gen,  for  Iretandy  Ij,  (y)  33  &   34  Vict.  c.   97,  repealing 

B.  1  H.  L.  190.  66  Geo.  III.  c.  184,  which  contained  a 

(r)  Att.'Gen,  y.  Hope^  Ir.  B.  2  C.  L.  similar  exemption. 

368.  (z)  Bexy,  luhahitanU  of  St,  Matthnc't, 

(»)  Att,'G$9i.  V.  Deianey,  Ir.  B.   10  Bethnal  Grffft^  Bvar.  S,  C.  57i. 
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Frooeedings 
under 
BomiUy's 
Act. 

Orders  of 
Charity  Gom- 
missioiierB. 


Bond  under 
sect.  79  of 
Ghaiit. 
Trusts  Act, 
1853. 

Certificate  of 
incorporation. 


immaterial  that  a  discretion  as  to  the  mode  of  application  is  vested 
in  an  individual  (a). 

Where  a  gift  is  general,  as,  for  instance,  for  '' binding  out 
apprentices,"  the  individuals  to  be  benefited  not  being  designated, 
the  funds  are  considered  as  belonging  to  a  public  charity  (6). 

Where' there  is  no  duty  payable  in  consequence  of  the  above- 
mentioned  exemption,  it  is  unnecessary  to  insert  the  amount  of  the 
premium  in  the  indenture  of  apprenticeship  (c). 

A  party  relying  on  the  exemption  must  be  prepared  to  prove 
that  a  premium  which  the  deed  recites  to  have  been  paid  out  of 
the  funds  of  a  public  charity  was  actually  paid  from  such  a  source, 
otherwise  the  deed  will  not  be  admissible  as  evidence  (d). 

Petitions  and  other  proceedings  under  Romilly's  Act  (e),  and 
copies  of  such  petitions  and  proceedings,  are  not  liable  to  stamp 
duty(/). 

An  order  of  the  Charity  Commissioners  appointing  new  trustees 
of  a  charity,  and  vesting  the  charity  property  in  them,  requires  a 
stamp  of  10«.  in  respect  of  the  appointment,  and  a  further  stamp 
of  the  like  amount  in  respect  of  the  vesting  order.  The  vesting 
order  does  not  come  within  the  proviso  to  sect.  78  of  the  Stamp 
Act,  1870,  as  "  a  conveyance  or  transfer  made  for  effectuating 
the  appointment  of  a  new  trustee,"  but  is  a  separate  and  distinct 
matter  {g). 

The  bond  given  by  parties  who  appeal  under  the  39th  section  (/<) 
of  the  Charitable  Trusts  Act,  1853,  is  exempt  from  stamp  duty. 

Every  application  for  a  certificate  of  incorporation  under  the 
Charitable  IVustees  Incorporation  Act,  1872,  and  every  certificate 
of  incorporation,  requires  a  stamp  of  10s.  (t). 


Allowances 
under  Sched. 
A.  of  6  &  6 
Vict.  c.  35. 

Colleges  and 
halls  of 
uniTenities. 


Income  Tax. 

By  sect.  61  of  the  Property  Tax  Act,  1842  (A),  it  is  provided 
that  under  Schedule  A.  the  following  allowances  shall  be  made  (/) : — 

^^  For  the  duties  charged  on  any  college  or  hall  in  any  of  the 
universities  of  Ghreat  Britain,  in  respect  of  the  public  buildings  and 
offices  belonging  to  such  college  or  hall,  and  not  occupied  by  any 
individual  member  thereof,  or  by  any  person  paying  rent  for  the 
same,  and  for  the  repairs  of  the  public  buildings  and  offices  of  such 


(a)  -R«p  T.  Clifton  -  upon  -  Duntmore, 
Burr.  8.  C.  697. 

(b)  Bex  y.  Halesworth,  3  B.  &  Ad. 
717. 

(e)  jRex  Y.  QuaintOHf  2  M.  &  S.  338 ; 
Jiex  V.  Oadhy,  1  B.  &  Al.  477. 

{d\Bex  T.  SkeffingUm,  8  B.  &  Al.  382. 
See  Tilslej  on  Stamps,  3rd  ed.  59->61. 


ie)  52  Geo.  in.  c.  101. 
(/)  Sect.  3,  anU,  p.  829. 
\i)  Hadgett  v.  Coimnistumirt  of  Inland 
JUvrnme,  3  Ex.  D.  46. 
(A)  F&at. 

it)  See  sect.  9  of  the  Act,  pott, 
(k)  6  &  6  Vict.  c.  36. 
(0  Rule  No.  VI. 
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oollege  or  hall,  and  the  gaxdens,  walks,  and  grounds  for  recreation 
repaired  and  maintained  by  the  funds  of  suoh  oollege  or  hall : 

**  Or  on  any  hospital,  publio  sohool,  or  almshouse,  in  respect  of  HosDitak, 
the  publio  buildings,  offices,  and  premises  belonging  to  suoh  aSnahonflee,  ' 
hospital,  publio  sohool,  or  almshouse,  and  not  occupied  by  any  and  Uteraiy 
individual  officer  or  the  master  thereof,  whose  whole  income, 
however  arising,  estimated  according  to  the  rules  and  directions 
of  this  Act,  shall  amount  to  or  exceed  150/.  per  annum,  or  by  any 
person  paying  rent  for  the  same,  and  for  the  repairs  of  suoh 
hospital,  publio  school,  or  almshouse,  and  offices  belonging  thereto, 
and  of  the  gardens,  walks,  and  grounds  for  the  sustenance  or 
reoreation  of  the  hospitallers,  scholars,  and  almsmen,  repaired  and 
maintained  by  the  funds  of  such  hospital,  school,  or  almshouse,  or 
on  any  building  the  property  of  any  literary  or  scientific  institution, 
used  solely  for  the  purposes  of  such  institution,  and  in  which  no 
payment  is  made  or  demanded  for  any  instruction  there  afforded, 
by  lectures  or  otherwise ;  provided  also,  that  the  said  building  be 
not  occupied  by  any  officer  of  such  institution,  nor  by  any  person 
paying  rent  for  the  same : 

**  The  said  allowances  to  be  granted  by  the  Commissioners  for 
Gheneral  Purposes  in  their  respective  districts : 

^^Or  on  the  rents  and  profits  of  lands,  tenements,  and  heredita^  Rente  of  lands 
ments,  or  heritages  belonging  to  any  hospital,  publio  school,  or  J®^®^^.^**^ 
almshouse,  or  vested  in  trustees  for  charitable  purposes,  so  far  as  pabUcadhoolB, 
the  same  are  applied  to  charitable  purposes :  hSns^^or 

^^The  said  last-mentioned  allowances  to  be  granted  on  proof  vested  in 
before  the  Conmiissioners  for  Special  Purposes  of  the  due  appli-  charitable ' 
cation  of  the  said  rents  and  profits  to  charitable  purposes  only,  and  P^"To«s. 
in  so  far  as  the  same  shall  be  applied  to  charitable  purposes  only : 

*^  The  said  last-mentioned  allowances  to  be  claimed  and  proved  by 
any  steward,  agent,  or  factor  acting  for  such  school,  hospital,  or 
almshouse,  or  other  trust  for  charitable  purposes,  or  by  any  trustee 
of  the  same,  by  affidavit  to  be  taken  before  any  Commissioner  for 
executing  this  Act  in  the  district  where  such  person  shall  reside, 
stating  tiie  amoimt  of  the  duties  chargeable,  and  the  application 
thereof,  and  to  be  carried  into  effect  by  the  Commissioners  for 
Special  Purposes,  and  according  to  the  powers  vested  in  such 
oommissioners,  without  vacating,  altering,  or  impeaching  the 
assessments  on  or  in  respect  of  such  properties ;  which  assessments 
shall  be  in  force  and  levied  notwithstanding  such  allowances." 

By  sect.  62,  the  Special  Commissioners  are  to  certify  these 
allowances  and  order  payment  thereof. 
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Heaniiig  of 
"hospital, 
public  school, 
or  alms- 
house.*' 


''Charitable 
puxpoees.*' 

Sohed.  G. 
Stock  or 
divideDdsof 
corporation) 
&c.y  or  trust 
for  charitable 
purposes. 


The  City  of  London  School,  which  is  a  school  founded  and 
carried  on  by  the  Corporation  of  London  under  the  provisions  of 
an  Act  of  Parliament,  not  for  profit  but  for  the  benefit  of  a  large 
{)ortion  of  the  public,  and  maintained  partly  by  a  charitable 
endowment,  is  a  public  school  within  the  meaning  of  the  words 
"any  hospital,  public  school,  or  almshouse"  (w).  Denmah,  J., 
said  (m)  : — "  The  intention  seems  to  have  been  to  exempt  not 
merely  institutions  which  were  purely  charitable,  but  institutions 
(ifuadem  genet-is  with  the  colleges  and  halls  which  form  the  first 
class  of  property  exempted.  There  can  be  no  doubt  that  the 
colleges  and  halls  of  the  universities  are  not  institutions  wholly 
supported  by  charity.  I  think  it  is  clear  that  the  Legislature  did 
not  intend  the  exemptions  to  be  in  favour  only  of  schools  wholly 
supported  by  charity.  The  enactment  seems  to  have  been  drawn 
with  a  mixed  intention,  namely,  to  exempt  charitable  institutions, 
and  to  exempt  certain  institutions  partly  depending  on  charity, 
perhaps  in  view  of  the  beneficial  character  of  the  objects  of  those 
institutions." 

An  institution  for  the  reception  of  insane  persons,  foimded  by 
charitable  donations,  but  unendowed,  and  supported  wholly  out  of 
payments  made  by  patients,  is  not  a  "  hospital "  within  the  above 
exemption  (o).  In  order  to  bring  a  case  within  the  exemption 
there  must  be  an  annual  charitable  endowment. 

The  meaning  of  "  charitable  purposes "  in  the  above  section  is 
the  same  as  in  sects.  88  and  105  (p). 

By  sect.  88  of  the  same  Act  the  following  are  exempted  from 
duty  under  Schedule  C : — "  The  stock  or  dividends  of  any  corpora- 
tion, fraternity,  or  society  of  persons,  or  of  any  trust  established 
for  charitable  purposes  only,  or  which,  according  to  the  rules  or 
regulations  established  by  Act  of  Parliament,  charter,  decree,  deed 
of  trust,  or  will,  shall  be  applicable  by  the  said  corporation, 
fraternity,  or  society,  or  by  any  trustee,  to  charitable  purposes 
only,  and  in  so  far  as  the  same  shall  be  applied  to  charitable  pur- 
poses only ;  or  the  stock  or  dividends  in  the  names  of  any  trustees 
applicable  solely  to  the  repairs  of  any  cathedral,  college,  church  or 
chapel,  or  any  building  used  solely  for  the  purpose  of  divine 
worship,  and  in  so  far  as  the  same  shall  be  applied  to  such  pur- 
poses ;  provided  the  application  thereof  to  sudh  purposes  shall  be 


(m)  Blake  y.  Mayor,  #<?.  o/  (Hty  of 
lAmdm,  19  Q.  B.  D.  79. 
(n)  Ibid.,  18  Q.  B.  D.  at  pp.  444,  445. 


(o)  2/etdham  v.  Bow$n,  21  Q.  B.  D. 
436.  Gf.  St.  Andrew^  Soopital,  Xorfh- 
ampton  t.  Shsarmith,  19  Q.  B.  D.  624. 

(P)  Infra. 
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duly,  proved  before  the  said  Commissioners  for  Special  Purposes 
by  any  agent  or  factor  on  the  behalf  of  any  such  corporation, 
fraternity,  or  society,  or  by  any  of  the  members  or  trustees." 

And  it  is  provided  by  sect.  105,  with  regard  to  Schedule  D,  Sched.  D. 
"  That  any  corporation,  fraternity,  or  society  of  persons,  and  any  Annual  pajr- 
trufitee,  for  charitable  purposes  only,  shall  be  entitled  to  the  same  to^diar^ble 
exemption  in  respect  of  any  yearly  interest,  or  other  annual  pay-  JJjP°"®^ 
znent,  chargeable  under  Schedule  D  of  this  Act,  in  so  far  as  the 
same  shall  be  applied  to  charitable  purposes  only,  as  is  hereinbefore 
granted    to  such    corporation,    fraternity,    society,    and  trustee 
respectively,  in  respect  of  any  stock  or  dividend  chargeable  under 
Schedule  C  of  this  Act,  and  applied  to  the  like  purpose." 

The  meaning  of  ^^  charitable  purposes  "  in  sects.  61,  88,  and  105  Meaning  of 
of  this  Act,  has  been  the  subject  of  considerable  diversity  of  p^^poe^V 
opinion. 

Up  to  a  recent  period  the  Commissioners  of  Inland  Revenue  in  View  taken 
all,  or  at  all  events  in  almost  all,  cases  acted  upon  the  view  that  the  x^^^ 
words  "  charitable  purposes  "  were  to  be  construed  in  the  sense  Oommis- 
which  the  Court  of  Chancery  would  have  attributed  to  them  in 
oonstruing  a  deed  or  will,  that  is,  purposes  coming  within  the 
meaning  or  purview  of  43  Eliz.  c,  4.     They  have  now,  however, 
changed  their  practice,  and  they  refuse  exemption  in  many  cases 
in  which  they  formerly  allowed  it.     The  view  which  they  have 
adopted   seems  to  be  founded  on  the  position   that  parochial 
purposes,  although  clearly  charitable   within  43   Eliz.  c.  4,  are 
not  "  charitable  purposes "  within  the  meaning  of  the  Property 
Tax  Act  (q). 

In  pursuance  of  the  principle  thus  adopted,  the  Inland  Revenue  Cases  in 
Commissioners  refuse  exemption  in  the  case  of  trusts  for  religious  ^^^do^ 
and  educational  purposes,  such  as  the  building,  maintenance,  and  not  aUow 
repair  (r)   of  churches  and  schools,  the  maintenance  of  divine  ®^®°^^  ^' 

{q)  See  Pari.  Paper  (289),  Seas.  1888,  they  had  up  to  that  time  adopted,  and 

Income  Tax  on  Charities.     From  this  to  act  upon  the  opinion  expressed  by 

paper  it  appears  that  the  change  of  the  law  officers,  replied  that  the  actual 

practice  was  oased  on  an  opinion  of  Sir  administration  of  the  tax  might  be  held 

A.  E.  Gockbnm  and  Sir  Biohard  BetheU,  to  have  acquired  so  much  of  prescription 

the  tiien  law  officers,  given  in  1856,  in  as  ought  to  stand  good  against  any 

which  they  said  that  in  their  opinion  interposition   by   an   authority  purely 

there  was  *'  a  plain  distinction  between  administrative,  that  the  subject  was  one 

parochial  purposes  and  charitable  pur-  which  should  be  reserved  to  be  dealt 

poses  in  the  sense  in  which  this  last  with  by  the  leg^islature,  and  that  in  the 

phrase  is  used  in  the  Income  Tax  Acts."  meantime  the  practice  which  had  up  to 

This  opinion  led,  in  1863,  to  corres-  that  time  prevailed  should  be  followed. 

poodenoe  between  the  Inland  Revenue  No  statute  with  regard  to  the  matter 

and  the  Treasury,  in  which  the  Treasurv,  has  ever  been  passed, 

in  answer  to  a  question  whether  it  would  (r|  Church    repairs     are,    however, 

be  proper  for  the  Inland  Bevenue  Com-  specially  exempted  when  defrayed  out  of 

missioners  to  alter  the  practice  which  cQvidends,  unaer  Sched.  C. 
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worship,  the  payment  of  church  expenses,  the  support  of  ministers 
and  augmentation  of  stipends,  foreign  missions,  promoting  higher 
education,  providing  prizes,  supplying  lectures,  newspapers,  books, 
scientific  apparatus,  &c.,  or  the  maintenance  of  free  libraries.  They 
also  refuse  exemption  in  the  case  of  trusts  for  parochial  and 
general  public  purposes,  such  ajs  the  repair  of  highways  and 
bridges,  the  public  use  and  benefit  of  the  inhabitants  of  a  town, 
the  relief  of  rates,  and  so  forth  («). 

The  Charity  Commissioners,  on  the  other  hand,  haye  always 
taken  the  view  that  '^  charitable  purposes  "  must  be  extended  to 
include  all  purposes  charitable  within  the  interpretation  of  43  Eliz. 
c.  4.  They  have  accordingly  acted  upon  this  view  in  giving  to 
the  Bank  of  England,  under  sect.  28  of  the  Charitable  Trusts 
Amendment  Act,  1855  (t),  certificates  of  exemption  from  property 
or  income  tax  in  regard  to  stock  in  the  public  funds  standing  in 
the  name  of  the  official  trustees  of  charitable  funds  and  in  the 
names  of  other  persons. 

The  question  came,  in  1888,  before  the  Court  of  Session  in  Soot- 
land  in  the  case  of  BaircCa  Trustees  v.  Lai*4  Advocate  (u).  It 
was  there  held  that  the  building  and  endowment  of  churches  were 
not  "  charitable  purposes  "  within  the  meaning  of  the  Act  now  in 
question,  and  that  funds  held  upon  trust  for  such  purposes  were 
not  exempt  from  income  tax.  The  Lord  President  said  (x) :  "  It 
appears  to  me  that  *  charity*  and  *  charitable'  have  one  sense, 
and  one  only,  in  ordinary  familiar  and  popular  use.  Charity  is 
relief  of  poverty,  and  a  charitable  act  or  a  charitable  purpose  consists 
of  relieving  poverty,  and  whatever  goes  beyond  that  is  not  within 
the  meaning  of  the  word  charity  as  it  occurs  in  this  statute.  The 
Court  of  Chancery,  as  we  know,  has  extended  the  use  of  the  word 
charity  to  very  different  purposes,  to  purposes  of  general  benevo- 
lence and  of  public  utility ;  but  I  think  it  is  quite  impossible, 
where  we  are  applying  the  proper  rule  of  construction  of  a  taxing 
Act,  to  give  it  any  such  meaning  here." 

The  matter  has  recently  come  before  the  Court  of  Appeal  in 
England  in  JReg.  v.  Commissioners  of  Income  Tax  (y). 

In  that  case  freehold  estates  were  vested  in  trustees  upon  trust 
to  apply  two-fourths  of  the  income  "  for  the  purpose  of  maintaining, 
supporting,  and  advancing  the  missionary  establishments  among 
heathen  nations  "  of  the  Protestant  Episcopal  Church,  known  as 
the  Moravians;   one-fourth  ^'for  and  towards  the  maintenance, 


(«)  See  Pari.  Paper  (289),  S«8.  1888, 
Inoome  Tax  on  Charities. 
(t)  See  this  section,  jH>«f. 


(u)  15  Sees.  Gas.  (Ser.  4)  682. 

iz)  At  p.  688. 

(y)  22  Q.  B.  D.  296. 
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support,  and  education  of  the  ohildren  of  ministers  and  missionaries  " 
of  that  church,  **  special  regard  being  had  to  the  children  of  such 
ministers  as  are  least  able  to  support  the  expense  of  their  children's 
education ;''  and  the  remaining  fourth  to  the  maintenance  of  esta- 
blishments for  the  residence  and  support  of  single  women  who  had 
been  engaged  in  the  educational  department  of  the  Church  and 
-who  had  become  incapacitated,  widows  of  ministers  or  missionaries, 
and  of  poor  members  and  single  men  whose  chief  employment 
-was  to  look  after  the  young  and  assist  in  education.  It  was  held 
that  these  were  charitable  purposes  within  the  meaning  of  sect.  61, 
rule  No.  VI.  of  5  &  6  Vict.  c.  36  (s),  and  that  the  rents  and  profits 
of  the  lands  in  question  were  exempt  from  income  tax. 

Liord  Esher  and  Lopes,  L.  J.,  held  that  the  phrase  '^  charitable 
purposes  "  must  be  construed  according  to  the  popular  meaning  of 
the  words,  and  neither  in  the  wide  sense  placed  upon  them  by  the 
Court  of  Chancery,  nor  in  the  narrow  sense  of  merely  relief  of 
physical  want  (a).    And  Lord  Esher  said(i),   ''I  cannot  help 
thinldng  that  in  the  minds  of  all  ordinary  persons  charity  implies 
the  relief  of  poverty,  and  I  think  there  must  be  in  the  mind  of  the 
donor  an  intention  to  relieye  poverty.    It  is  not  the  mere  fact  that 
the  person  who  receives  what  is  given  is  poor  constitutes  a  charity. 
A  gift  to  a  son  or  a  poor  relation  is  not  a  gift  by  way  of  charity, 
but  by  reason  of  the  relationship.     The  paraphrase,  therefore, 
which  I  adopt  is  this.    Allowances  are  to  be  made  in  respect  of  the 
duties  on  the  rents  and  profits  of  lands,  tenements,  hereditaments, 
or  heritages  vested  in  trustees  where  the  rents  and  profits  are 
given  in  trust  to  be  expended  in  assisting  people  to  something  con- 
sidered by  the  donor  to  be  for  their  benefit,  and  which  assistance 
the  donor  intends  shall  be  given  to  people  who,  in  his  opinion, 
cannot  without  such  assistance,  by  reason  of  poverty,  obtain  that 
benefit,  and  where  the  intention  of  the  donor  is  to  assist  such 
poverty  as  the  substantial  cause  of  his  gift."    Applying  the  above 
definition,  his  lordship  added,  that  a  purpose  which  was  charitable 
by  reason  of  an  intention  to  relieve  poverty  was  none  the  less  so 
because  it  was  also  religious  or  educational ;  and  in  the  case  before 
the  Court,  although  the  purposes  were  religious  and  educational, 
they  were  nevertheless  designed  for  the  relief  of  poverty,  and  were 
consequently  charitable  within  the  meaning  of  the  Act. 

Fry,  L.  J.,  arrived  at  the  same  ultimate  result.    He,  however, 
considered  that  ^'  charitable  purposes  "  were  to  be  construed  in 


(f)  See  tmU,  pp.  360,  361.  {b)  At  pp.  307,  308. 

(a)  See  p.  S07. 
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aooordonce  with  the  interpretation  placed  by  the  Court  of  Chancery 

on43Eliz.  c.  4(r*)- 
Application         It  is  tmderstood  that  this  case  is  under  appeal  to  the  House  of 

Lords.  But  in  the  meantime  it  is  to  be  observed,  that  if  the  views 
of  Lord  Esher,  and  Lopes,  L.  J.,  as  to  the  construction  of  the  Act 
are  supported,  it  will  no  longer  be  possible  to  lay  dovm  a  broad 
distinction  between  charitable  purposes  on  the  one  hand,  and 
religious,  educational,  and  parochial  purposes  on  the  other.  In 
every  case  the  only  question  will  be  whether  the  creator  of  the 
trust  aimed  in  any  way  at  relieving  poverty.  Still  more  will  this 
be  the  result  if  it  should  turn  out  that  the  view  of  the  con- 
struction of  the  Act  adopted  by  Fry,  L.  J.,  is  the  correct  one. 
Charitable  Where  the  managing  committee  of  a  hospital  for  insane  persons, 

pun>08©a  founded  by  voluntary  contributions,  made  profits  by  receiving 
wealthy  patients,  a  portion  of  which  was  applied  for  the  benefit  of 
the  poorer  patients,  and  the  rest  in  executing  necessary  repairs  of 
the  hospital,  it  was  held  that  such  profits  were  not  ^^  applied  to 
charitable  purposes  only"  within  the  meaning  of  the  section,  and 
that  income  tax  was  therefore  payable  upon  them  (d). 

Duties  on  Property  of  Corporate  and  Unincorjyorate  Bodies. 

Duty  on  There  is  an  exemption  from  the  duty,  in  lieu  of  probate  and 

oo^pOTi^  and  succession  duties  granted  by  the  Customs  and  Inland  Eevenue  Act, 

nnmoorporate  1885  (e),  on  the  property  of  corporate  and  unincorporate  bodies,  in 

the  case  of  property  which,  or  the  income  or  profits  whereof,  are 

legally  appropriated  and  applied  for  any  purpose  connected  with 

any  religious  persuasion,  or  for  any  charitable  purpose,  or  for  the 

promotion  of  education,  literature,  science,  or  the  fine  arts  (/),  the 

property  of  a  friendly  society,  or  savings  bant  (</),  and  property 

acquired  by  or  with  funds  voluntarily  contributed  to  any  body 

corporate  or  unincorporate  within  the  preceding  thirty  years  (//). 

Inafcitution  The  property  of  the  Institution  of  Civil  Engineers  has  been  held 

Engineers.      entitled  to  the  benefit  of  this  exemption,  as  being  applied  for  the 

promotion  of  science  (t). 

{c)Ol,  Att.-G&n.  V.  Soffotf  13  Ir.  C.  to  oonstitute  it  charitable.     See  antt, 

L.  Bep.  48,  ante,  p.  359.     Under  the  pp.  3,  11. 

Stat.  01  Eliz.,  poverty  in  the  recipients  {d)  Si,  AndrexcU  Soipital,  Korthamp' 

is  not  a  neoessarj  condition  to  the  validity  ttm  y.  Shearsmith,   19   Q.  B.   D.   624. 

of  a  charitable  fplt.    Where  the  gift  is  See  also  Needham  v.  Bovcen,  21  Q.  B.  D. 

for  a  gfeneral  educational,  religious,  or  436,  ante,  p.  262. 

public  purpose,  it  is  charitable,  inde-  (e)  48  &  49  Vict.  c.  51. 

pendentlj  of  any  intention  on  the  part  If)  Sect.  11,  sub-sect.  (3). 

of  the  donor  to  relieve  poverty.    Where,  {jf\  Ibid,  sub-sect.  (4). 

however,  the  gift  is  not  charitable  on  IK)  Ibid,  sub-sect.  (6). 

any  of  these  grounds,  then  nn  intention  (t)  Re  Duty  on  Estate  of  Institution  of 

to  relieve  poverty  or  distress  is  necessary  Civif  Engineert,  20  Q.  B.  D.  621. 
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An  inBtitution  founded  by  the  leading  members  of  various  trades  Mutual  bene* 
to  make  provision  for  sick  and  infirm  members  of  those  trades,  the    *  ^^^^^7- 
property  of  whioh  consisted  of  subscriptions  from  the  members  and 
donations,  was  not  established  for  a  charitable  purpose  within  the 
meaning  of  the  exemption,  but  was  in  the  nature  of  a  mutual 
benefit  society  (*). 

Bates. 

It  was  formerly  considered  that  there  was  a  distinction,  as  Olddecimons 
regards  rateability  to  the  relief  of  the  poor,  where  property  was  property  iSfc 
not  occupied  by  beneficial  owners.     It  was  accordingly  held,  in  rateable  to 
many  cases,  that  property  occupied  for  public  or  charitable  pur- 
poses was  not  rateable  (/) ;  but  the  decisions  were  conflicting  (;;»). 

This  is  not  now  the  law.     The  law,  as  it  now  stands,  rests  on  Fteaent  law. 
the  decision  of  the  House  of  Lords  in  Mei'sey  Docks  v.  Cameron  (w). 
It  may  be  stated  thus : 

Property  in  the  occupation  of  the  Crown,  or  of  persons  using  it  Crown  pro- 
exclusively  in  and  for  the  service  of  the  Crown,  is  not  rateable.  ^  ^' 
The  reason  of  this  is,  that  the  Crown  is  not  mentioned  in  the  Poor 
Law  Acts,  and,  in  the  absence  of  express  provision,  statutes  do  not 
apply  to  the  Crown  (o). 

But  this  principle  does  not  apply  in  the  case  of  property  dedi-  PnbUoor 
cated  to  public  or  charitable  purposes.     In  the  case  of  such  pro- 
perty, therefore,  there  is  no  exemption  from  rateability  to  the 
relief  of  the  poor  (/?). 

It  has  accordingly  been  held  that  property  of  the  University 
of  Edinburgh  (y),  and  property  held  upon  trust  for  charitable 
purposes,  such  as  hospitals  and  lunatic  asylums  (r),  is  rateable. 

{k)  Bs  Linen  and  WooUm  Drapert'  4e,  129 ;  J2^.  y.  Farith  ofStapleion,  83  ibid. 

Institution f  58  L.  T.  N.  S.   949.    See  \*l\  Laughlin  y.  Overseen  of  Saffi-on  Hilly 

9^aa  Me  Duty  on  Estate  of  New  University  12  L.  T.  N.  S.  642;  Rex  v.  Vange,  3 

Club,  18  Q.  B.  D.  720,  whero  the  pro-  Q.  B.  242 ;  Heg.  v.  Licensed  Victuallers' 

pertr  in  question  bebnged  to  a  mem-  Soeiety,  1  B.  &  S.  71. 

ben'  olub.  (ti)  11  H.  L.  C.  443. 

(/)  Thus  almshouses,  Sex  v.   TTaldOf  (o)  Mersey  Docks  v.  Catneron,  supra; 

GidcL  368  ;  hospitals,  Bex  y.  St,  Luke's  Grew  t.  University  of  Edinburyh,  L.  B.  1 

Hospital,  2  Buir.  1063  ;  Sex  v.  St.  Bar-  H.  L.  So.  at  p.  360. 

tholomew's  Hospital,  4  Burr.  2436 ;  Bey,  (p)  Ibid, ;  and  see  Clyde  Navigation 

V.  St,  Oeorys  the  Martyr,  South wark,  16  Trustees  t,  Adamson,  4  Maoq.  931 ;  Com' 

L.  J.  H.  0.  129  ;  Bex  v.  Waldo,  Gald.  missioners  of  the  LeUh  Harbour  and  Doeks 

868.    See    Commissioners   of  the   Leith  v.  Inspector  of  the  FOor,'L.'R.  IB,,!,.  Hg, 

Harbour  and  Doeks  v.  Inspector  of  t/ie  17;  Governors  of  St,  Thomas*  Hospital  v. 

Poor,  L.  R.  1  H.  L.  So.  17.  Straiten,  L.  E.  7  H.  L.  477;  Beo,  t. 

(m)  See  Anon.,  2  Salk.  627 ;  Bex  v.  Metropolitan  Board  of  Works,  L.  It.  4 

St.  Giles,  York,  3  B.  &  Ad.  673 ;  Bey,  Q.  B.  16. 

V.  Sterry,  12  A.  &  E.  84 ;  JSm;  t.  Wilson,  (q)  Greiy  y.  University  of  Edinburgh, 

ibid,  94 ;  Beg,  y.  Ellis,  12  L.  J.  M.  C.  L.  R.  1  A  L.  So.  848. 

20  ;  Bey,  y.  Baptist  Missionary  Society,  (r)  Mersey  Doeks  y.  Cameron,  11  H.  L. 

18  ibid,  194 ;  Beg,  y.  Temple,  22  ibid.  G.  at  p.  602 ;  Governors  of  St.  Thomas' 
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literary,  and 
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exemptinff 
charities  m>m 
rates. 


So,  also,  it  has  been  held  with  regard  to  property  held  by  the 
London  Missionary  Society  («),  and  by  the  Society  of  Friends  (t) ; 
and  it  makes  no  difference  that  the  whole  income  is  applied  to 
charity  (u). 

Similarly,  the  recipients  of  a  charity,  as  almspeople,  who  are  in 
occupation  of  the  charity  estate,  are  in  strictness  rateable  (x). 

A  schoolmaster  in  occupation  of  a  part  of  the  charity  property 
is  rateable  in  respect  of  it  (y) ;  but  not  a  person  employed  by  a 
philanthropic  society,  and  having  no  apartments  provided  for  her 
except  a  bedroom  (s). 

And  there  is  no  rateability  where  the  property  is  of  no  value  (a). 

An  exemption  in  a  private  Act  of  lands  given  for  charitable 
purposes  "  from  all  public  taxes,  charges,  and  assessments  whatso- 
ever, civil  or  military,"  has  been  held  to  include  poor-rate  (6). 

There  is  no  difference  between  the  law  of  Scotland  and  that  of 
England  with  regard  to  the  ratea-bility  of  charity  property  {c). 

Charity  property  is  also  liable  to  general  rates  (d). 

Societies  established  exclusively  for  purposes  of  science,  literature, 
or  the  fine  arts,  are  exempted  from  county,  borough,  parochial,  and 
other  local  rates  (e). 

Hospitals,  charity  schools,  and  houses  provided  for  the  reception 
or  relief  of  poor  persons,  are  exempted  from  inhabited  house 
duty(/). 

This  exemption  must  be  construed  in  the  same  manner  as  the 
similar  exemption  in  5  &  6  Yict.  c.  36,  sect.  61  (g).  Therefore,  an 
institution  which  is  self-supporting,  and  receives  nothing  from 
charity,  even  though  it  may  have  been  originally  founded  by 
charitable  donations,  is  not  within  the  exemption  (A). 

Where  a  Local  Improvement  Act  exempted  from  rates  made 
thereunder  any  houses  or  buildings  used  and  occupied  exclusively 
for  the  purposes  of  public  charity,  it  was  held  that  an  orphanage 
for  children  of  deceased  railway  servants,  supported  partly  by 


Soipital  V.  Stratton,  L.  B.  7  H.  L.  477  ; 
Anon.,  2- Salic.  626;  I^sf.  y.  £Ui3,  12 
L.  J.  M.  C.  20 ;  Beg,  v.  Farieh  of  Staple- 
ton,  83  L,  J.  M.  0.  17;  Loughlin  v. 
Overseers  of  Saffron  mil,  12  L.  T.  N.  S. 
542. 


(*)  Beg,  V.  Wilson,  12  A.  &  E.  94. 

(0  Besi.  V.  Sterry,  12  A.  &  E.  84. 

lu)  Reg,  T.  Baptist  Missionary  Society, 
10  Q.  B.  884. 

(x)  Bex  y.  Munday,  1  East,  684 ;  Bex 
y.  Green,  9  B.  &  C.  203. 

(y)  Bex  ^  CaU,  6  T.  R.  832 ;  Bfg.  y. 
Parish  of  StapUUm,  4  B.  &  S.  629. 

{z)  Bex  y.  Field,  6  T.  R.  687.  See  also 


Beg,  y.  Wilson,  12  A.  &  E.  94 

(a)  Mayor  of  Lincoln  Y.Holmes  Common, 
L.  R.  2  Q.  B.  482. 

ib)  Bex  y.  Scot,  3  T.  R.  602. 

\e)  Clyde  Navigation  Trustees  y.  Adam- 
son,  4  Kacq.  931. 

id)  Bex  y.  Licensed  Victuallers^  Society, 
1  B.  &  S.  71. 

{e)  6&7Vict.c.36.   Q^ Beg,  v.  Insti- 
tution of  Civil  Engineers,  6  Q.  B.  D.  48. 

(/)  48  Geo.  in.  c.  66,  Sched.  B.  Ex- 
ilaons,  Case  IV. ;  14  &  16  Vict.  c.  86. 
')  AnU,  p.  861. 

()  Keedham  y.  Bowers,  21  Q.  B.  D. 
486.    See  ante,  p.  862. 
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subscriptions  from  railway  servants,  but  mainly  by  donations,  was 
exempt  from  rateabiUty  (i). 

Land  Tax. 

Colleges  and  balls  of  Oxford  and  Cambridge,  the  colleges  of  Exemption  of 
Windsor,  Eton,  Winchester,  Westminster,  and  Bromley,  the  cor-  ^^^^^*  **'• 
poration  of  the  gOTemors  of  the  charity  for  the  relief  of  the  poor 
widows  and  children  of  clergymen,  and  hospitals  in  England  and 
"Wales,  are  exempted  from  land  tax  in  respect  of  their  sites  (A-). 
Nor  is  land  tax  chargeable  upon  any  of  the  houses  or  lands  which 
on  or  before  the  25th  of  March,  1693,  belonged  to  the  sites  of  any 
oollege  or  hall  in  England  or  Wales,  or  to  Christ's  Hospital, 
St.  Bartholomew,  Bridewell,  St.  Thomas,  and  Bethlehem  Hospitals, 
or  the  said  corporations  for  the  relief  of  poor  widows  and  children  of 
clergymen,  or  the  college  of  Bromley,  or  any  other  hospitals  or 
almshouses  in  England  or  Wales,  in  respect  of  rents  or  revenues 
payable  to  them  before  the  25ih  March,  1693,  and  disbursed  for 
the  immediate  use  of  the  poor  of  such  hospitals  and  almshouses  (/). 
Tenants  holding  lands  or  houses  by  lease  or  other  grant  from 
the  said  corporations,  or  any  of  the  said  hospitals  or  almshouses  are 
not  entitled  to  the  benefit  of  the  exemption  {m). 

And  sect.  29  enacts  that  all  such  lands,  revenues,  or  rents, 
belonging  to  any  hospital  or  almshouse  or  settled  to  any  charit- 
able or  pious  use,  as  were  assessed  in  the  fourth  year  of  the  reign 
of  William  and  Mary,  should  be  liable  to  be  charged  to  land  tax, 
and  that  no  other  lands,  tenements,  or  hereditaments,  revenues,  or 
rents  whatsoever,  then  belonging  to  any  hospital  or  almshouse,  or 
settled  to  any  charitable  or.  pious  uses  as  aforesaid,  should  be 
charged,  taxed,  or  assessed  by  virtue  of  the  Act. 

The  above  exemption  applies  only  to  institutions  and   sites  Exemption 
existing  at  the  time  when  the  Act  was  made  perpetual (n).  tomiftitiSotis 

Land  which  in  the  beginning  enjoyed  the  benefit  of  this  exemp-  tl»en  exiating. 
tion  retains  the  exemption,  although  it  has  ceased  to  be  held  upon  ^"^^  ^^ 
charitable  uses  (o).  oontinues  so. 

(t)  EaU  y.  Derby  Sanitary  Authority ^  (n)  Lord  Colchester  y.  Kewney,  L.  B.  2 

16  Q.  B.  D.  163.  Ex.  263 ;  Cox  y.  Rabbits,  3  App.  Ca.9. 

(k)  38  Oeo.  III.  0.  5,  s.  26.    Sect.  26  473.    The  Act  was  made  perpetual  hj 

of  the  original  Land  Tax  Act  (4  Will.  &  38  Geo.  III.  c.  60,  passed  the  2lBt  of 

M.  0.  1)  contained  similar  exemptions.  June,  1798. 

(0  Ibid,  ip)  Cox  y.  Eabbite.  tupra. 

Im)  Ibid.  8.  26. 
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Parliamentai^  aful  Municipal  liwwhise. 

Questions  have  sometimes  arisen  as  to  whether  the  inmates  of 
hospitals  and  almshouses  have  a  freehold  interest  sufficient  to 
entitle  them  to  be  placed  upon  the  register  of  voters. 

Where  the  inmates  are  appointed  for  life,  and  have  a  freehold 
interest  in  the  rooms  or  houses  which  they  occupy,  they  are  entitled 
to  be  registered  (p). 

If,  on  the  other  hand,  the  estates  are  vested  in  a  body  of  governors 
or  trustees,  and  the  inmates  have  no  interest  in  any  particular 
building  or  portion  of  a  building,  but  may  be  shifted  from  room  to 
room,  and  all  they  are  entitled  to  is  to  receive  certain  money 
payments  out  of  the  charity  funds,  then,  although  they  may  be 
appointed  to  enjoy  the  benefit  of  the  charity  for  life,  they  have  no 
such  interest  as  will  entitle  them  to  be  registered  (q). 

Still  less,  of  course,  where  the  inmates  are  not  appointed  for  life, 
but  are  removeable  at  pleasure  (r). 

The  receipt  of  parochial  relief  or  other  alms  is  a  disqualification 
for  the  parliamentary  franchise  (s). 

But  relief  by  vaccination  (t)  or  from  School  Board  fees  (w),  or  in 
the  case  of  the  metropolis  by  admission  into  a  hospital  on  the 
ground  of  infectious  diseases  (x),  is  not  a  disqualification. 

The  receipt  of  union  or  parochial  relief,  or  other  alms,  is  a 
disqualification  for  the  municipal  franchise  (y). 


(p)  Simpson   v.    Wilkimonf   7  M.   &      G.  B.  31. 


Gr.  60 ;  J^oberU  v.  Fercival,  18  0.  B. 
N.  S.  36 ;  Fryer  v.  Bodmhim,  L.  B.  4 
C.  P.  629. 

(q)  FrMtnan  ▼.  Oainsford,  31  L.  J. 
0.  jP.  33 ;  Seartley  v.  Banks,  6  0.  B. 
N.  S.  40 ;  Steele  v.  Bosworth,  18  0.  B. 
N.  S.  22 ;  Simey  v.  MarthtOl,  L.  B.  8 
0.  P.  269.    See  also  Athmore  r.  Zees,  2 


37. 


(r)  J)avU  V.  WaddingUm,  7  M.  &  Gr. 

W  2  &  3  Will.  rV.  c.  46,  s.  36. 

li)  30  &  31  Vict.  c.  84,  s.  26. 

(«)  39  &  40  Vict.  c.  79,  s.  10. 

\x\  46  &  47  Vict.  c.  36,  s.  7. 

{y)  Municipal  Corporations  Act,  1882, 

9. 
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PART  II. 
MORTMAIN  AND  CHARITABLE  USES  ACT,  1888. 


INTRODUCTION. 

Mortmain. 

**  Alienation  in  mortmam,  in  mofiud  manu^  is  an  alienation  of  Meaninfr  of 
lands  or  tenements  to  any  corporation,  sole  or  aggregate,  ecole-  "^'^°"**^ 
fiiastical  or  temporal"  (a). 

With  regard  to  the  *  origin  of  the  term  "  mortmain,"  Lord  Origin  of 
Coke  (6),  after  mentioning  the  conjectures  of  others,  said  that  *®™' 
the  true  cause  and  meaning  of  the  name  was  taken  from  the 
effects,  as  it  is  expressed  in  the  statute  {c)  itself,  that  the  services 
that  were  due  out  of  such  fees,  and  which,  in  the  beginning, 
were  created  for  the  defence  of  the  realm,  were  imduly  with- 
drawn, and  the  chief  lords  lost  their  escheats,  wardships, 
relief,  and  the  like;  so  that  the  lands  were  said  to  come 
to  dead  hands  as  to  the  lords,  for  a  dead  hand  yieldeth  no 
service. 

In  England  {d)  the  early  Mortmain  Statutes  were  designed  to  Beason  for 
check  the  accumidation  of  land  in  the  hands  of  the  great  religious  ^^^^ 
or  ecclesiastical  corporations.    The  result  of  these  accumidations  statutes. 
was,  that  the  lords  were  deprived  of  the  incidents  of  tenure,  and 
the  benefit  of  escheats.    The  preamble  to  the  Statute  De   Viris 
Religums  {e)  recited,  that  religious  men  had  wrongfully  entered 
into  fees  without  licence  and  will  of  the  chief  lord,  of  whom  they 

»  2  BL  Com.  268.  that  no  fief  ahould  be  transferred  either 

€k>.  lit.  2  b.  to  the  ohnrbh,  or  otherwise,  without  the 


i 


7  Edw.  I.  permission  of  the  snperior  lord.    And  in 

^ohibitionB   npon   alienation  in  tSranoe  Lonis  IX.   enacted   a   lamilar 

mortmain  are  not  peonliar  to  English  ^ovision.      See   Shelf.   Mortm.   p.  2; 

law.    The  same  thmg  was  more  than  HaUam's     Middle     Ages,     Vol.    II. 

onoe  attempted  by  l&man  legislators.  Ch.  VII. 

See  Att,'Om.  v.  Day,  1  Ves.  Sen.   at  (<•)  7  Edw.  I.,  if^ra. 

p.  223.    Frederick  Barbarossa  enacted 
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were  held,  "  whereby  the  servioes  that  are  due  of  suoh  fees,  and 
which,  at  the  beginning,  were  provided  for  the  defence  of  the 
reahn,  are  wrongfully  withdrawn,  and  the  chief  lords  do  lose 
their  escheats  of  the  same." 

Policy  of  The  policy  upon  which  restrictions  on  the  alienation  of  land 

^'  in  mortmain  are  founded  is  the  same  as  that  which  finds  expres- 

sion in  the  rule  against  perpetuities,  the  policy,  that  is,  of 
removing  as  far  as  possible  all  checks  to  the  free  circulation  of 
property. 

Magna  The  earliest  enactment  of  the  kind  now  in  question  was  con- 

tained  in  Magna  Charta(/).  It  was  directed  solely  against 
religious  houses,  and  corporations  sole  were  not  affected  by  it  (ff). 
It  was  provided,  by  that  Statute,  "  that  it  shall  not  be  lawful  from 
henceforth  to  any  to  give  his  lands  to  any  religious  house,  and  to 
take  the  same  land  again  to  hold  of  the  same  house.  Nor  shall  it 
be  lawful  to  any  house  of  religion  to  take  the  lands  of  any,  and 
to  have  the  same  to  him  of  whom  he  received  it.  If  any  from 
henceforth  give  his  land  to  any  religious  house,  and  thereupon  be 
convict,  the  gift  shall  be  utterly  void,  and  the  land  shall  accrue  to 
the  lord  of  the  fee." 

Btat.De  Viru      This  was  foUowed  in  the  reign  of  Edward  I.  by  the  enactment 
e  tfftasts,        tnown  as  the  Statute  De  Viris  Religiosis  (Ji) .    That  Statute  extended 
not  only  to  ecclesiastical  corporations  aggregate,  but  it  also  ex- 
pressly included  bishops,  parsons,  and  other  ecclesiastical  corpora- 
tions sole  (*). 

The  preamble  recited,  that  it  had  been  provided  that  religious 
men  should  not  enter  into  the  fees  of  any  without  licence  and 
will  of  the  chief  lord,  and  that  they  had  entered  into  the  same 
accordingly,  sometimes  having  bought  them,  sometimes  having 
received  them  as  presents,  whereby  the  services  due  for  such  fees 
were  wrongfully  withdrawn  and  the  chief  lords  lost  their  escheats. 
The  statute  then  proceeded  to  ordain  that  no  person,  religious  or 
other,  should  buy  or  sell  or  receive  of  any  man,  by  gift,  lease,  or 
otherwise,  or  appropriate  to  himself,  any  lands  or  tenements 
whereby  the  same  might  come  into  mortmain  on  pain  of  forfeiture. 
In  such  case  the  king  and  other  immediate  chief  lord  of  the  fee 
might  enter  upon  the  land  so  aliened  within  a  year  after  the 
alienation  and  hold  it  in  fee  and  inheritance.  And  if  the  imme- 
diate chief  lord  did  not  enter  within  the  year,  the  next  chief  lord 

(/)  9  Hen.  III.  o.  36,  re-enacted  by  (k)  7  Edw.  I. ;  repealed  and  re-enaoied 

25  Edw.  I.  See  2  Inst.  76 ;  Wilm.  by  the  Mortm.  and  Ohaiit.  Uses  Act, 
Notes,  p.  9.  1888. 

isf)  2  Inst.  75.  (i)  Co.  Lit.  2  b. 
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immediate  might  enter  within  the  next  half  year ;  and  similarly 
the  next  immediate  lord.  And  if  all  the  chief  lords  of  the  fees, 
being*  of  full  age,  within  the  four  seas  and  out  of  prison,  should 
neglect  to  enter,  the  king,  immediately  after  the  year  accom- 
plished from  the  time  that  the  purchases,  gifts,  or  appropriations 
i^ere  made,  should  take  such  lands  and  tenements  into  his  hand 
and  inf eoff  other  therein  by  certain  services  to  be  done  to  him  for 
the  defence  of  the  realm,  saving  to  the  chief  lords  of  the  same  fees 
their  wards  and  escheats  and  other  services  due  and  accustomed. 

The  same  reign  produced  two  other  Statutes  (Ar),  both  aimed  at  13  Edw.  I. 
practices  which  had  been  adopted  for  the  purpose  of  evading  the  ^'     ' 
Statute  De  Vtfis.     The  first  of  these  enacted  that  lands  acquired  o.  38. 
in  mortmain  by  means  of  collusive  judgments  (/)  should  be  forfeited. 
The  second  was  directed  against  the  practice  of  setting  up  crosses 
on  liEUids  with  the  object  of  obtaining  the  benefit  of  special  privi- 
leges enjoyed  by  the  Knights  Templars  and  Hospitallers. 

The  Statute  of  Quia  Emptores  (w),  which  enabled  every  free  man  is  Edw.  I. 
to  sell  his  lands  and  tenements,  or  part  of  them,  contained  the  ®*  ^' 
following  provision  against  alienation  in  mortmain :  ^^  And  it  is  to 
he  understood,  that  by  the  said  sales  or  purchases  of  lands  or  tene- 
ments, or  any  parcels  of  them,  such  lands  or  tenements  shall  in 
no  wise  come  into  mortmain,  either  in  part  or  in  whole,  neither 
by  policy  nor  craft,  contrary  to  the  form  of  the  statute  made  there- 
upon of  late"  (n). 

The  next  Statute  was  15  Ric.  II.  c.  5  (o),  which  was  explanatory  of  16  Kic.  II. 
the  Statute  De  Vifns.    Among  other  things,  it  declared  that  pur-  °' 
chases  to  the  use  of  spiritual  persons,  by  means  of  which  they  were 
enabled  to  enjoy  the  profits  of  the  land,  were  within  the  mortmain 
provisions. 

It  contained,  however,  one  provision  which  requires  more  par-  Civil  oorpora- 
ticular  notice.  The  earlier  Mortmain  Statutes  had  been  directed  ^^^' 
solely  against  ecclesiastical  or  religious  corporations.  The  Statute  15 
Eic.  n.  c.  5,  for  the  first  time  extended  these  provisions  to  civil 
corporations.  It  enacted  that  the  same  Statute  (p)  should  extend 
and  be  observed  of  lands,  tenements,  fees,  advowsons,  and  other 
possessions  purchased  or  to  be  purchased  to  the  use  of  guilds  or 


(k)  Statate  of  Westmiuator  the  Second,  2  Inst.  429 ;  Wimbish  r,  Tailbois,  flowd. . 

13  Edw.  I.  CO.  32,  33.     13  Edw.  I.  o.  32  at  p.  43. 

is  repealed  by,  and  its  proviaiouB  inoor*  Cm)  18  Edw.  I.  st.  3. 

porated   in   the    Mortm.    and    Charit.  In)  The  Statate  De  Viris,  supra, 

iTBee  Aot,  1888,  post,     13  Edw.  I.  c.  33  (o)  Repealed,  but  not  expressly  repro- 

was  rcDealed  by  19  &  20  Vict.  o.  64.  duoed  by  the  Hortm.  and  Chant.  Uses 

(I)  The  processes  afterwards  known  Act,  1888. 

as  common  recoyeries.    As  to  this,  see  (p)  The  Statute  De  Viris. 
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15  Bio.  II. 
0.6. 


23Hen.Vin. 
0.  10. 


Alienations 
in  mortmain 
voidable,  not 
roid. 


Licenoeein 
mortmain. 


fraternities ;  and  ^^  because  mayors,  bailiffs,  and  oommons  of  cities, 
boroughs,  and  other  towns  whidi  have  a  perpetual  conunonaltyy 
and  others  whioh  have  offioes  perpetual,  be  as  perpetual  as  people 
of  religion,  that  from  henceforth  they  shall  not  purchase  to  them, 
and  to  their  commons  or  office,  upon  pain  contained  in  the  said 
Statute  De  Iteligiom ;  and  whereas  others  be  possessed  or  hereafter 
shall  purchase  to  their  use,  and  they  thereof  take  the  profits,  it 
shall  be  done  in  like  manner  as  is  aforesaid  of  people  of  religion." 

The  next  chapter  of  the  same  Statute  was  directed  against  the 
appropriation  of  benefices  by  religious  houses,  and  provided  that  in 
every  licence  for  tiie  future  to  be  made  in  Chancery  for  the  appro- 
priation of  any  parish  church,  a  convenient  sum  of  money  should  be 
ordained  to  be  paid  and  distributed  yearly  of  the  fruits  and  profits 
of  the  same  church  by  those  to  whom  the  appropriation  was  made 
and  their  successors  to  the  poor  parishioners  of  such  church ;  and 
that  the  vicar  should  be  well  and  sufficiently  endowed  {q). 

The  next  Statute  which  requires  notice  is  23  Hen.  VUl. 
c.  10  (r),  the  earliest  enactment  relating  to  superstitious  uses.  By 
that  Act  all  assurances  and  trusts  of  land  to  the  use  of  parish 
churches,  chapels,  churchwardens,  guilds,  fratemitieSy  oommonaltiesy 
companies,  or  brotherhoods,  erected  and  made  of  devotion,  or  by 
common  assent  of  the  people,  without  any  corporation,  or  to  uses 
to  have  obits  perpetual,  or  a  continual  service  of  a  priest  for  ever, 
or  for  sixty  or  eighty  years,  were  declared  to  be  within  the 
mischief  of  alienations  in  mortmain,  and  to  be  utterly  void  as  to 
such  gifts  made  for  any  time  exceeding  twenty  years  from  the 
creation  of  such  uses  («). 

Under  the  above-mentioned  Statutes  the  effect  of  an  alienation  in 
mortmain  was  to  give  the  mesne  lords  and  the  king  certain  rights 
of  entry.  But  imtil  that  right  was  exercised  the  land  remained  in 
the  corporation.  The  incapacity  of  the  corporation  was  not  to 
take  the  land,  but  to  retain  it  against  the  lord  or  the  Grown 
choosing  to  re-enter.  In  other  words,  the  alienation  was  voidable, 
not  void. 

It  followed  from  the  fact  that  the  mesne  lords  and  the  king 
were  not  bound  to  exercise  their  rights  of  entry,  that  such  rights 
might  be  waived.    Hence  arose  licences  in  mortmain. 


(9)  See  alflo  4  Hen.  IV.  0.  12.  An  ap- 
propriation of  an  advowBon  \yj  an  abbot 
or  biflliop  to  himself  and  his  sncceasors 
was  an  alienation  in  mortmain,  and 
could  not  be  made  -without  the  king's 
licence.    See  ix>«^,  p.  38*2. 

(r)  Repealed  and  not  expresslj  re- 
enacted  fy  the  Mortm.  and  Charit.  Uses 


Act,  1888,  its  TOovisions  haying  been 
sujperseded  by  9  Geo.  II.  c.  86. 

^«)  The  Act  contained  an  exemption  of 
cities  and  towns  cozporate  havmg  by 
ancient  custom  power  to  devise  in 
mortmain.  See  FbrterU  Case,  1  Rep. 
22  b. 
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Prior  to  the  Statute  De  Viris  Eelif/iosis  (f),  it  appears  that  an  Early  hiatory. 
alienation  in  mortmain  was  lawful  if  made  with  the  licence  of  the 
immediate  lord,  whether  the  king  or  not.  But  that  Statute  provided 
for  entry  on  the  forfeited  lands  by  the  king  if  the  mesne  lords 
neglected  to  enter  (u).  It  would  seem,  therefore,  that  from  that 
date  a  licence  in  mortmain  could  only  have  been  granted  by  all  the 
lords  who  might  be  entitled  to  take  advantage  of  the  forfeiture, 
including  the  king  (v) . 

£y  27  Edw.  I.,  a  mode  of  obtaining  a  licence  in  mortmain  27  Edw.  I. 
-was  provided  by  means  of  a  writ  issuing  out  of  Chancery,  to  inquire 
aooording  to  the  points  accustomed  in  such  things ;    and  by  a  later  34  Edw.  I. 
Statute  it  was  enacted  that  where  there  were  mesne  lords  nothing  '^'  ^' 
should  be  done  under  the  last-mentioned  statute,  unless  the  assent 
of  such  lords  could  be  shown  (x). 

The  writ  ad  quod  damnum  issued  where  it  was  desired  to  alienate  Writ  ad  quod 
land  in  mortmain,  and  where,  consequently,  it  was  necessary  to  *^^'^' 
obtain  the  licence  of  the  king  and  of  two  chief  lords.  Under  this 
•writ  an  inquiry  waa  held  whether  the  proposed  alienation  would  be 
injurious  to  the  king  or  others,  and  if  the  finding  was  in  favour  of 
the  alienation,  letters  patent  of  licence  from  the  kiag  and  inter- 
mediate lords  were  granted  (j/).  This  practice  was  afterwards 
superseded  by  obtaining  the  king's  licence,  with  a  clause  dispensing 
with  the  writ  ad  quod  damnum.  And  it  seems  that  a  licence  was 
considered  good  even  without  such  dispensation  (2). 

By  the  Bill  of  Eights  (a),  the  power  claimed  by  the  Crown  of  Power  of 
dispeuAing  with  laws  by  virtue  of  the  royal  prerogative  was  declared  diflpenae  with 
illegal.     It  therefore  became  necessary  to  make  express  provision  ^*^»»  illagal. 
for  the  granting  of  licences  in  mortmain.     This  was  done  by  7  &  8 
Will.  m.  c.  37  (6). 

That  Act,  after  reciting  that  it  would  be  a  great  hindrance  to  7  &  8 
learning  and  other  good  and  charitable  works  if  persons  well  in-  J^y* 
dined  might  not  be  permitted  to  found  colleges  or  schools  for  the 
encouragement  of  learning,  or  to  augment  the  revenues  of  colleges 
or  schools  already  founded,  by  granting  lands,  tenements,  rents,  or 
other  hereditaments  to  such  colleges  or  schools,  or  to  grant  lands  or 

0  7  Edw.  I.  (y)  Titz.  N.  B.  221,  O.— 226,  where 

\u)  See  ante,  pp.  372,  373.  cases  in  which  a  licence  was  necessary 

[pS  See  Shelf.  Mortm.  p.  35.  are  stated. 


(:r)  34  Edw.  I.  st.  3.^  See  also  18  Edw.      ^_(«)^  Oo.  Lit.  99  a.    See  Shelf.  Hortm. 


I.  St.  3,  c.  3  (repealed  by  and  incor-       37,  38. 
poraied  in  the  Mortm.  and  Charit.  Uses  (a)  I  WiU.  &  M.  sees.  2,  0.  2. 


Act,  1888,  pott),  where  the  i>ower  of  h)  Extended  to  Ireland  by  32  Geo. 

the  Grown  to  giant  licences  in  mort«      III.  c.  31 ;  7  &  8  Will.  III.  c.  37  is 
main  was  rec^^nized.    See  also  21  Bio.      repealed,  and  its  provisions  re-enacted 


II.  c.  15  ;  25  Bic.  II.  c.  5 ;  2  Hen.  IV.      by  the  Mortm.  and  Gharit.  Uses  Act, 
c.  13.  ISSS,  pott. 
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other  hereditaments  to  other  bodies  politic  or  incorporate,  then  in 
being  or  thereafter  to  be  incorporated  for  other  good  and  public 
uses,  empowered  (c)  the  king  to  grant  to  any  person  or  persons, 
bodies  politic  or  corporate,  licence  to  alien  in  mortmain,  and  also  to 
purchase,  acquire,  and  take  and  hold  in  mortmain,  in  perpetuity  or 
otherwise,  any  lands,  tenements,  rents,  or  hereditaments  whatsoever, 
of  whomsoever  the  same  should  be  holden.  And  it  was  declared  (d) 
that  lands,  tenements,  rents,  or  hereditaments  so  aliened  or  acquired 
and  licensed,  should  not  be  subject  to  any  forfeiture  for  or  by 
reason  of  such  alienation  or  acquisition. 

Under  7  &  8  Will.  III.  o.  37,  the  licence  granted  by  the  king 
operated  to  prevent  a  forfeiture  to  other  lords,  as  well  as  to  the  king 
himself ;  nor  was  a  writ  of  ad  quod  damnumy  or  any  other  inquiry 
as  to  whether  any  injury  would  be  caused  by  the  granting  of  the 
licence,  necessary,  before  the  licence  could  be  granted  {c). 

The  law  of  mortmain  is  now  comprised  in  Part  I.  of  the  Mort- 
main and  Charitable  Uses  Act,  1888.  This  part  of  the  Act  in- 
cludes sects.  1,  2  and  3.  Sects.  1  and  3  reproduce  the  Statute 
De  Virk  Rcligiosk  (/),  and  are  substituted  also  for  13  Edw.  I. 
0.  32  {g),  and  15  Rich.  II.  c.  5  {h).  Sect.  2  re-enacts  7  &  8 
Will.  III.  c.  37  (e),  and  also  takes  the  place  of  the  older  Statute, 
18Edw.  III.  St.  3,  c.  3(A). 

Sect.  13  repeals  all,  or  almost  all,  the  old  mortmain  statutes. 
Exemptions.        A  great  number  of  exemptions  from  the  mortmain  provisions  had 
from  time  to  time  been  created  by  statutes,  charters,  and  licences. 
These  are  preserved  by  sects.  6,  8  and  12  of  the  new  enaictment  (/). 


Licence  in 
mortmain 
under  7  &  8 
WiU.  in. 
0.  37. 


Hortm.  and 
Charit.  Uses 
Act,  1888. 


Encourage- 
meni  to 
charitable 
gifts  by 
43  Eliz.  0.  4. 


Charitable  Uses. 

In  the  reign  of  Queen  Elizabeth  great  encouragement  was  given 
to  the  establishment  of  charitable  foundations  and  to  the  promotion 
of  charitable  purposes.  The  Statute  43  Eliz.  c.  4,  has  already  been 
referred  to{m).  It  authorized  the  Court  of  Chancery  to  issue 
certain  commissions  to  inquire  in  respect  of  charitable  uses  and 
trusts.  The  Commissioners  were  empowered  to  proceed  by  sum- 
moning a  jury  of  the  county  in  which  the  property  in  question 
was  situated,  for  the  purpose  of  inquiring  whether  there  had  been 


(c)  Sect.  1. 

[d)  Sect.  2. 

\e)  Shelf.  Mortm.  p.  40.  ' 
^0  7  Edw.  I.,  fl«<i?,  p.  372. 

)  Ante,  p.  373. 
[h)  IHd, 
{%)  Supra. 


I 


(k)  Ante,  p.  375,  n.  (x). 

(/)  See  notes  to  those  sections. 

(m)  Ante,  pp.  1,2.  See  per  Fry,  L.  J., 
in  Beg.  r.  Commissionera  of  Income  Tojc, 
22  Q.  B.  D.  at  pp.  310,  311.  The  Act 
is  repealed  by  the  Hortm.  and  Charit. 
Uses  Act,  1888. 
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any  abuse  or  misapplication,  or  mistaken  application,  of  the  funds 
belong^g  to  charities. 

The  subject-matter  on  which  the  Commissioners  to  be  appointed 
under  the  statute  were  to  have  jurisdiction  was  "  lands,  tenements, 
rents,  annuities,  profits,  hereditaments,  goods,  chattels,  money,  and 
stocks  of  money,  heretofore  given,  limited,  appointed,  or  assigned, 
or  which  hereafter  shall  be  given,  limited,  appointed,  or  assigned, 
to  or  for  any  the  charitable  and  godly  uses  before  rehearsed"  («). 

A  most  liberal  construction  was  put  on  this  Statute  by  the  Libenloon- 
Courts,  it  being  supposed  that  the  legislature  intended  thereby  to  ®  ^  ^* 
cure  all  defects  and  omissions  in  point  of  form  in  instruments  by 
•which  property  was  given  to  charitable  purposes.  Thus,  a  devise 
or  settlement  by  a  tenant  in  tail  of  land  to  charitable  purposes 
without  levying  a  fine  or  suffering  a  recoyery,  was  held  good  as  an 
appointment  both  against  the  issue  in  tail  and  the  remainder- 
man (o) .  A  remainder  limited  to  a  charity  was  held  good,  although 
there  was  no  particular  estate  to  support  it  {p).  Again,  devises 
of  land  to  charitable  purposes  were  looked  upon  as  appointments 
or  declarations  of  trust,  and  were  valid  even  when  made  to  corpora"- 
tions,  although  corporations  were  excepted  out  of  the  old  Statute 
of  Wills  (g'),  even  where  the  corporation  was  misnamed  (r).  A 
devise  of  copyholds  (except  when  there  was  a  prior  devise  to  indi- 
viduals in  tail  («) )  was  good  as  an  appointment,  although  there 
had  been  no  surrender  to  the  uses  of  the  will  (t).  A  devise  of  copy- 
holds by  will,  though  imattested,  was  valid,  as  they  passed  by  sur- 
render, and  the  will  operated  as  an  appointment  («) ;  but  a  devise 
of  freeholds  by  a  will  not  attested  by  three  witnesses,  as  required 
by  the  Statute  of  Frauds,  was  void  (a;),  as  was  also  a  devise  of  cus- 
tomary freeholds,  where  there  was  no  custom  to  suirender  to  the 
use  of  a  will  and  no  surrender  (y). 

It  was  admitted  in  Collison^s  Case  (z)  that  the  Statute  of  Elizabeth 
did  not  enable  a  person  imder  disability,  such  as  an  infant, 

(»)  /.  e,  in  the  preamble  to  the  Statute,  at  p.  573. 

Bee  antef  pp.  1,  2.  (0  Chard  v.  OpU,  Rep.  t.  Finch,  75  ; 

(o)  Att.'Gm.   V.  jRue,  2  Vem.  463  ;  AiU^Gen,  v.  Barttet,  2  Vorn.  697 ;  Tuf- 

Tay  T.  Slaughter,  Fr.  Ch.  16;  AtU-Om,  n$U  v.  Fage,  2  Atk.  37;  AU.-Om.  y. 

v.  Surdet,  2  Yern.  755.  Andrews,  1  Yee.  Sen.  225. 

{p)  Plate  y.  St,  John's  College,  Cam'  Ui\  Att.'Oen.  v.  Bamee,  aupra. 

bridge,  Dnke,  ed.  by  Bridg.  379.  {x)  Ibid.,  and  see  Att,'Oen,  r.  Baitu, 

(q)  34  &  35  Hen.  VIII.  c.  5.      See  Pr.  Ch.  270;  Jennor  r.  Sarper,  Pr.  Ch. 

Flood's  Que,  Hob.  136  ;  CoUison's  Case,  389  ;   Wagstaff  v.  Wagstaff,  2  P.  Wms. 

ibid.;   Mex   v.   Newman,    1   Lev.   284;  258;  AddlingtonY,Cann,Z  Aik.  141. 

Mayor  of  Bristol  y,  Whitton,  Dnke,  ed.  (y)  SussegY.  Grills,  Amb.  299—801. 

>7Bridg.  877.  (z)  Hob.    136.    And    aee  Bramble  v. 

'  Anon.,  I  Ch.  Ca.  267.  Savering Poor,  Duke,  ed.  bjBridg.  508. 


n 


[s]  Att.'Oen,  v.  Zadg  Downing,  Amb. 
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Other  <fiwii1i|r 
Statotes  be- 
fore 9  G^.  n. 
c.  86. 


9Geo.  n. 
0.36. 


Amendmg 
Aot6. 


EzemptioDB. 


Repeal. 


lunatic,  or  the  like,  to  limit  or  appoint  land  to  charitable  usee. 
But  where  a  fenxe  covert^  who  had  administered  to  her  former 
husband,  bequeathed  part  of  her  assets  to  a  charity,  it  was  held 
that  the  will,  though  void  at  law,  was  good  as  a  declaration  of 
trust  (a). 

Other  Acts  of  a  similar  character  to  the  Statute  of  Elizabeth 
were  passed  which  may  be  briefly  alluded  to.  They  are  7  Jac.  I. 
c.  3,  intituled  ''An  Act  for  the  continuing  and  better  mainte- 
nance of  husbandry  and  other  manual  occupations  by  the  true 
employment  of  moneys  given  and  to  be  given  for  the  binding  out 
of  apprentices  "  (6) ;  certain  Acts  for  the  augmentation  of  churches 
and  chapels  (c),  and  Acts  by  which  gifts  of  lands  were  authorized 
to  be  made  to  Queen  Anne's  Bounty  ((^),  and  enabling  land  to  a 
limited  extent  to  be  acquired  by  churchwardens  and  overseers  for 
the  benefit  of  the  poor  {e). 

The  loose  construction  placed  upon  the  Statute  of  Elizabeth  gave 
rise  to  so  much  litigation  and  so  many  abuses,  that  the  legisla- 
ture, in  the  year  1736,  considered  it  necessary  to  limit  and 
regulate  the  power  of  making  assurances  to  charitable  uses. 

This  was  effected  by  9  Geo.  EC.  c.  36  (/). 

The  effect  of  that  Act  was  to  place  certain  restrictions  on  the 
way  in  which  lands,  and  money,  stock,  or  other  personal  estate  to  be 
laid  out  in  the  purchase  of  land,  might  be  assured  for  charitable 
purposes. 

The  Act  was  amended  by  various  Statutes.  These  were  9 
Geo.  IV.  c.  85,  an  Act  explanatory  of  sect.  2  of  9  Geo.  11. 
c.  36 ;  24  &  25  Vict.  c.  9 ;  26  &  26  Vict.  c.  17  ;  27  &  28  Vict. 
0.  13 ;  29  &  30  Vict.  c.  57  \g) ;  and  sect.  13  of  35  &  36  Vict. 
0.  24  (A). 

A  number  of  Acts  have  from  time  to  time  been  passed 
creating  exemptions  from  9  Q^o.  IE.  c.  36.  These  are  preserved 
by  sects.  6,  7,  and  8  of  the  Mortmain  and  Charitable  Uses  Act, 
1888  (t). 

The  Act  9  Geo.  II.  c.  36,  and  the  amending  Acts,  are  repealed 


(a)  J>cmu%^  Comb,  Moo.  822. 

\b)  Bepealed  by  the  Stat.  Law  Ber. 
Aot,  1863.  And  see  8  Anne,  o.  9 ;  Mex 
V.  CliftoH-upon-Dunimore,  Burr.  S.  C. 
697. 

(e)  17  Car.  11.  c.  3,  s.  7,  and  6  &  7 
Vict.  0.  37,  8.  26 ;  29  Oar.  II.  o.  8 ;  and 
Bee  Att.'Gen.  v.  Brereton,  2  Ves.  Sen.  at 
p.  426. 

((Q  2  &  3  Anne,  c.  20 ;  6  Anne,  o.  24 ; 
6  Anne,  o.  64 ;  1  Geo.  I.  fit.  2,  c.  10. 


>)  14  Gar.  II.  c.  12 ;  9  Geo.  I.  o.  7. 


/)  See  post,  pp.  388,  389. 

j)  The  effect  of  these  rarioua  statutes 
is  stated  in  the  notes  to  sects.  4  and  6  of 
the  Mortm.  and  Gharit.  Uses  Act,  1888, 
post. 

(h)  Gharit.  Trustees  Incorporation 
Act,  W2,poit. 

(«)  See  Uie  notes  to  those  sections, 
potL 
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by  the  Mortmain  and    Charitable  Uses  Act,   1888  (y),  and  are 
re-enacted  in  a  consolidated  form  by  Part  11.  of  that  Act  (A). 

The  Mortmain  and  Charitable  Uses  Act  is  divided  into  four  Mortan.  and 
parts.  The  first  part,  which  deals  with  the  subject  of  mortmain,  ScTtsssr* 
has  already  been  mentioned. 

Part  n.,  which  relates  to  charitable  uses^  comprises  sections  Fart  II. 
4  and  5. 

Sect.  4  incorporates  the  provisions  of  sects.  1,  2,  and  3  of  9 
Geo.  n.  c.  36;  9  Geo.  IV.  c.  85  ;  sects.  1—5  of  24&  25  Vict.  c.  9  ; 
and  sect.  4  of  27  &  28  Vict.  c.  13.  Sect.  5  takes  the  place  of 
25  &  26  Vict.  c.  17  (except  sect.  2) ;  27  &  28  Vict.  c.  13"  (except 
sect.  4) ;  29  &  30  Vict.  c.  57 ;  and  sect.  13  of  35  &  36  Vict. 
0.  24  (/). 

Part  in.  of  the  Act,  consisting  of  sects.  6,  7,  and  8,  deals  with  Part  m. 
exemptions.  Sect.  6  reproduces  the  exemptions  in  the  case  of 
public  parks,  elementary  schools,  and  museums  provided  by 
34  &  35  Vict.  c.  13,  which  is  now  repealed  (m) .  Sect.  7,  sub-sect,  (i), 
contains  exemptions  in  favour  of  certain  universities  and  colleges. 
It  incorporates  tiie  exemption  in  the  case  of  Oxford  and  Cambridge 
and  the  colleges  of  Eton,  Winchester,  and  Westminster,  previously 
contained  in  9  Geo.  II.  c.  36,  s.  4,  and  24  &  25  Vict.  c.  9,  s.  6. 
And  it  adds  to  them  exemptions  in  favour  of  the  London,  Durham, 
and  Victoria  Universities  and  Keble  College.  These  are  new,  and 
were  added  during  the  passage  of  the  Bill  through  Parliament. 
Sect.  7,  sub-sect,  (ii),  incorporates  the  exemptions  in  the  case  of 
assurances  for  religious  and  educational  purposes,  &c.,  provided  by 
31  &  32  Vict.  c.  44,  which  is  repealed  {n). 

Sect.  8  relates  generally  to  exemptions  created  by  various  Sta- 
tutes, and  applies  them  to  the  corresponding  provisions  of  the  new 
Act. 

Part  rV.  of  the  Act  contains  various  supplemental  provisions,  Part  IV. 
including  definitions  of  ^^  assurance,"  "  land,"  and  ^^  fuU  and  valu- 
able consideration,"  a  provision  adapting  the  Act  to  the  system 
of  land  registration,  and  a  general  saving  in  favour  of  existing 
charters,  licences,  and  customs. 

Sect.  13,  sub-sect.  1,  is  the  repealing  clause.  Sub-sect.  2  of  the 
same  section  reproduces  the  preamble  to  the  Statute  of  Elizabeth,  and 
enacts,  that  references  in  enactments  and  documents  to  charities 
within  the  meaning,  purview,  and  interpretation  of  that  Statute, 

0)  Seot.  13,  post.  (m)  Seot.  13,  post, 

Ck)  Seota.  4  aod  5,  post.  {n)  Ibid. 

(0  Bepealedb78eot.l3oftheAot,|ia«f. 
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shall  be  construed  as  references  to  charities  within  the  meaning, 
purview,  and  interpretation  of  such  preamble. 

The  Act  does  not  extend  to  Scotland  or  Ireland  (o). 
Efleot  of  Act.  The  Mortmain  and  Charitable  Uses  Act,  1888,  is  a  consolidating 
Act.  In  the  notes  to  the  various  sections,  the  question  whether 
any  alteration  in  the  law  has  been  effected  is  dealt  with.  It  maj, 
however,  be  stated  generally  that,  with  the  exception  of  one  or  two 
points  of  detail,  the  Act  leaves  the  law  as  it  was  previously. 

(o)  Sect.  11. 
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61  &  52  Vict.  c.  42. 

An  Act  to  consolidate  and  amend  the  Law  relating  to  Mortmain 
and  to  the  disposition  of  Land  for  Charitable  Uses, 

[13th  August  1888.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows  : 

PART  I.— Mortmain. 

1. — (1.)  Land(i)  shall  not  be  assured  (i)  to  or  for  the  Forfeiture 
benefit  of,  or  acquired  by  or  on  behalf  of,  any  corpo-  S^^noeor 
ration  iq  mortmain  (c),  otherwise  than  under  the  authority  ^j^S^'(j)! 
of  a  licence  (rf)  from  her  Majesty  the  Queen,  or  of  a 
statute  for  the  time  being  in  force  {e\  and  if  any  land  is 
so  assured  otherwise  than  as  aforesaid  the  land  shall  be 
forfeited  to  her  Majesty  from  the  date  of  the  assurance  (J), 
and  her  Majesty  may  enter  on  and  hold  the  land  accord- 
ingly (/)= 

(2.)  Provided  as  follows : 

(i.)  If  the  land(i)  is  held  directly  of  a  mesne  lord 
under  her  Majesty,  that  mesne  lord  may  enter 
on  and  hold  the  land  at  any  time  within  twelve 
months  from  the  date  of  the  assurance  {g) : 

(ii.)  If  the  land  is  held  of  more  than  one  mesne  lord 
in  gradation  under  her  Majesty,  the  superior  of 
those  mesne  lords  may  enter  on  and  hold  the 
land  at  any  time  within  six  months  after  the 
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time  at  which  the  right  of  the  inferior  lord  to 
enter  on  the  land  expires : 

(iii.)  If  a  mesne  lord  is  at  the  time  when  his  right  of 
entry  accrues  mider  this  Act  a  lunatic  or  other- 
wise under  incapacity,  his  right  of  entry  may 
be  exercised  by  his  guardian  or  the  committee 
of  his  estate,  or  by  such  person  as  her  Majesty's 
High  Court  of  Justice  may  appoint  in  that 
behalf : 

(iv.)  If  the  right  of  entry  under  this  Act  is  exercised 
by  or  on  behalf  of  a  mesne  lord,  the  land  shall 
be  forfeited  to  that  lord  from  the  date  of  the 
assurance  instead  of  to  her  Majesty. 

(a)  This  section,  together  with  sect.  3,  re-enacts  the  Statute  De  VirxB 
ReligiosiBy  7  £dw.  I.,  passed  in  the  year  1279,  and  repealed  by  sect.  13  of 
the  present  Act.  The  provisions  of  this  Statute  will  be  found  anUy  pp.  372, 
373. 

The  repealed  Statute  rendered  alienations  in  mortmain  voidable,  not  void. 
Lands  so- alienated  became  forfeited  to  the  Crown  or  to  a  mesne  lord ;  but  if 
neither  the  Crown  nor  a  mesne  lord  chose  to  exercise  the  right  of  entering 
for  the  escheat,  then  the  corporation  might  hold  the  land  by  virtue  of  its 
common  law  capacity  so  to  do,  and  might  sue  and  be  sued  in  respect  thereof : 
Co.  lit.  2  b ;  ante,  p.  374. 

The  language  of  sub-sect.  (1)  of  the  present  section  is  perhaps  somewhat 
stronger  than  that  of  the  Stat.  De  VirU,  but  its  effect  seems  to  be  the  same. 

(b)  Defined  by  sect.  10  of  this  Act,  post, 

(c)  This  enactment  applies  to  all  corporations,  whether  aggregate  or  sole, 
ecclesiastical  or  lay.  Thus  an  alienation  to  a  parson  and  his  successors,  by 
which  they  take  in  right  of  the  church,  is  an  alienation  in  mortmain :  Bro. 
Abr.  Mortm.  pi.  3 ;  Vin.  Abr.  Mortm.  (B)  pi.  6 ;  and  see  Cope  v.  Bedford,  Palm. 
426.  Similarly,  a  release  of  his  seignory  by  a  lord  to  an  abbot  who  was  his 
tenant  was  held  to  be  mortmain :  Eitz.  N.  B.  223  (I).  So,  also,  an  alienation 
by  one  abbot  to  another  (Yin.  Abr.  Mortm.  (B)  pL  2),  an  appropriation  of  an 
advowson  of  which  an  abbot  or  bishop  was  seised  in  fee  to  him  and  his 
successors  (Pitz.  N.  B.  223  (H) ;  Priddle  and  Napper's  Casey  11  Co.  11  a),  a 
grant  by  a  tenant  of  lands  out  of  which  a  rent  in  fee  issued  of  a  right  to 
distrain  for  the  rent  on  other  lands  (Fitz.  N.  B.  224  (G) ). 

The  Act  extends  to  lands  given  to  bodies  politic  as  well  as  to  those 
purchased  by  them :  Fitz.  N.  B.  224  (P) ;  Appeal  of  Lord  Denoeniioater,  9 
Mod.  at  p.  177 ;  Roper  v.  Baddiffe,  ibid,  at  p.  202. 

It  has  been  held  that  a  lease  for  a  long  term,  as  100  or  200  years,  is 
within  the  Mortmain  Statutes,  but  not  a  lease  for  twenty,  forty,  or  even 
ninety-nine  years :  3  Edw.  IV.  fol.  13, 14 ;  Abbot  of  BoxeleyU  Case,  4  Hen.  VI. 
fol.9,pl.l;  Bro.  Abr.  Mortm.  pi.  27, 39;  Vin.  Abr.  Mortm.  (B)  pi.  21;  Cotton*3 
Case,  Gk)db.  192 ;  Hemming  v.  Brabason,  Sir  0.  Bridgm.  at  p.  7.  It  was 
considered,  however,  in  Vigers  v.  Deatif  <frc.  of  8t,  PauVs,  18  L.  J.  Q.  B.  97, 
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that  the  Statutes  of  Mortmain  only  forbade  a  coiporation  to  hold  that  which       Seot.  1 
was  in  itself  perpetual ;  and  if  this  be  so,  the  grant  of  a  lease  cannot  be      (c) — {g). 
mortmain  unless  it  is  for  a  term  which  may  be  considered  to  be  equivalent 
to  an  absolute  alienation. 

In  Je$uB  ColL  y.  Otbhs,  1  Y.  &  C.  Ex.  145,  it  seems  to  haye  been  admitted 
that  a  common  agricultural  lease  was  not  within  the  statutes.  So,  also,  it 
would  seem  that  a  ooyenant  for  renewal  contained  in  a  lease  would  not  bring 
it  within  them :  Bro.  Abr.  Mortm.  pi.  39 ;  Yin.  Abr.  Mortm.  (B)  pi.  22. 

A  grant  of  a  rent-charge  to  an  abbot  and  his  successors  for  eighty  years  Bent-oharge. 
was  held  to  be  mortmain :  Abbot  o/Boxeky's  Case,  4  Hen.  YI.  fol.  9,  pi.  1  ; 
Bro.  Abr.  Mortm.  pi.  15;  Vin.  Abr.  (B)  pi.  14.  It  was  considered  equiyalent  to 
a  term  for  life,  and  therefore  a  frediold,  and  it  was  said  that,  as  there  could 
not  be  an  entry  into  a  rent-charge,  the  Crown  should  haye  it :  per  Fasten,  J., 
19  Hen.  VI.  fol.  63  (A). 

Goods  and  chattels  are  not  within  the  Act,  nor  is  an  annuity  which  (unlike  (Joods  and 
a  rent-charge)  charges  the  person  only :  Co.  Lit.  2  b ;  Vin.  Abr.  Mortm.  (B)  wnnuitiefl. 
pi.  17 ;  2  BL  Com.  40.    See  Priddy  y.  Rom,  3  Mer.  86 ;  CounteM  of  Holderneu 
y.  Lord  Carmarthen,  1  Bro.  0.  0.  377 ;  Earl  of  Stafford  y.  Buckley,  2  Ves.  Sen. 
171 ;  Aubin  y.  Daly,  4  B.  &  Al.  59. 

Numerous  exemptions  haye  been  created  by  yarious  Acts  to  the  mort-  Exemptions, 
main  proyisions.    These  are  preseryed  by  sects.  6  and  8  of  the  present  Act, 
and  such  of  them  as  are  not  expressly  mentioned  in  the  Act  wiU  be  found  in 
n.  (a)  to  sect.  8,  poet,  pp.  429  et  seq, 

A  condition  in  a  grant  or  deyise  that  the  grantee  or  deyisee  should  alien  in  Conditioii  to 
mortmain  is  yoid,  and  the  grantee  or  deyisee  takes  an  absolute  estate :  Doe  *^^??*. 
y.  Aldridge,  4  T.  E.  264 ;  Doe  y.  Wright,  2  B.  &  A.  710.    A  condition  against  "*^"™*^- 
alienation  in  mortmain  is  yalid :  Grant  on  Corporations,  p.  104. 

[d)  See  sect.  2  of  this  Act,  poet. 

(e)  See  sects.  6  and  8  of  this  Act,  poet,  and  n.  (a)  to  sect.  8. 

(/)  Where  lands  are  granted  to  a  corporation  in  remainder  after  a  life  Grant  in 
estate,  the  forfeiture  does  not  take  place  until  the  death  of  the  tenant  for  remainder, 
life :  Vin.  Abr.  Mortm.  (B)  pi.  19,  (C)  3,  pi.  6 ;  and  the  case  is  the  same  where 
a  remainderman  aliens  to  a  corporation :  Ibid.  (C)  3,  pi.  4. 

Under  the  old  Mortmain  Statutes,  it  was  held  that  the  Crown  could  not  Crown  could 
enter  upon  lands  aliened  in  mortmain  before  office  found :  Doe  y.  Bedfem,  ^  ^^  ^ 
12  East,  96;  Doe  y.  Evane,  5  B.  &  C.  587,  note  (c).    The  inquiry  whether  ^^'^^^• 
lands  haye  been  aliened  in  mortmain  is  directed  by  commission  under 
the  great  seal,  addressed  to  special  commissioners,  who  are  empowered 
to  summon  and  examine  witnesses,  and  to  take  an  inquisition  with  a  jury, 
formerly   returnable  into   the   Court   of   Chancery:    see   Shelf.    Mortm. 
pp.  10,  11,  where  an  instance  of  such  an  inquisition  is  dted  in  note  (e). 
Leaye  to  trayerse  the  inquisition  was  formerly  obtained  by  petition  to  the 
Court  of  Chancery :  Exparte  Webeter,  6  Ves.  809.  As  to  the  right  of  a  subject 
to  trayerse  an  inquisition  finding  property  to  be  in  the  Crown,  see  Com.  Dig, 
Prerog.  (D)  83,  84;  Ex  parte  Lord  Gtoydir,  4  Madd.  281.    Whether  a  mere 
trustee  has  that  right  is  doubtful :  Be  Sadler,  1  Madd.  581. 

{g)  The  cases  in  which  land  escheats  to  the  mesne  lord  in  right  of  his  Eaoheat  to 
seignory  instead  of  to  the  Crown  are  yery  rare,  owing  to  the  necessity  of  n^esne  lord, 
proof  that  the  land  had  originally  been  granted  to  the  tenant's  predecessors 
in  title  prior  to  the  passing  of  the  Statute  of  Quia  Emptoree,  18  Edw.  I.  c.  1, 
since  which  time  it  has  been  unlawful  to  create  a  tenure  in  fee  simple.    The 
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Sect  1 

(g)- 

Alienation  in 
mortmain 
gives  mere 
right  of 
entry. 


Advowson. 


Seignoiy 
limited  tor 
particular 
estates. 

Twelve 
months,  how 
computed. 


only  exception  to  this  rule  are  the  few  seigniories  \^hich  may  have  been 
subsequently  granted  by  the  king's  tenants  in  capite :  see  Wms.  E.  P.  14th 
ed.  p.  131. 

Alienation  in  mortmain  does  not  give  a  right  of  action  at  law  either  to  the 
Crown  or  to  a  mesne  lord ;  for  that  which  passes  by  the  alienation  is  a  title 
merely,  or  right  to  enter :  Co.  Lit.  346  b ;  Vin.  Abr.  Eight,  231,  pi.  7.  The 
forfeiture  does  not  vest  the  estate  in  the  lord  without  some  act  on  his  part ; 
his  title  can  only  be  asserted  by  means  of  some  act :  Doe  v.  Evans,  5  B.  &  C, 
584,  587,  n.    But  nothing  more  than  entry  is  required. 

In  the  case  of  an  alienation  in  mortmain  of  an  advowson,  the  only  mode 
of  entry  is  by  presentation :  Vin.  Abr.  Presentation,  422,  pL  11 ;  ibid,  423, 
pi.  4,  Marg.;  ibid.  427  (B  d  3),  pi.  3,  483  (N  d),  pi.  2.  If  the  lord,  therefore, 
presents  at  any  time  within  the  year,  though  the  living  has  been  full  for  six 
months,  it  is  sufficient  to  give  him  a  title  which  must  be  perfected  by  quare 
impedit  to  be  brought  within  the  year :  Vin.  Abr.  Presentation,  338,  pi.  23 ; 
ibid.  392,  pi.  3. 

Where  the  seignory  was  limited  for  particular  estates,  the  lord  in  remain- 
der was  bound  by  the  laches  of  the  particular  tenant  in  not  entering  within 
the  year:  Vin.  Abr.  Mortm.  (C)  3,  pi.  1,  2. 

The  twelve  months  is  computed  from  the  day  after  the  alienation :  Vin.  Abr, 
Mortm.  (C)  3,  pi.  6.    See,  however,  the  previous  not«. 


Power  to  her 


2.  It  shall  be  lawful  for  her  Majesty  the  Queen,  if 

^T^cOTces  and  when  and  in  such  form  as  she  thinks  fit,  to  grant  to 

|^^]J:         any  person  or  corporation  a  licence  to  assure  in  mortmain 

land  (b)  in  perpetuity  or  otherwise,  and  to  grant  to  any 

corporation  a  licence  to  acquire  land  in  mortmain  and 

to  hold  the  land  in  perpetuity  or  otherwise. 


Former 
enactments. 


Lioencein 
mortmain. 


Conveyance 
must  satisfy 
Parfc  II.  of 
this  Aot. 

Licence  must 
be  strictly 
followed. 


(a)  This  section  re-enacts,  without  material  modification,  sect.  1  of  7  &  8 
Will.  m.  c.  37.  Sect.  2  went  on  to  provide  that  lands,  tenements,  rents, 
or  hereditaments  so  aliened  or  acquired  should  not  be  subject  to  forfeiture 
by  reason  thereof.  The  Act  is  repealed  by  sect.  13  of  the  present  Act, 
post ;  as  to  its  provisions,  and,  generally,  as  to  the  old  law  relating  to  the 
granting  of  licences  in  mortmain,  see  ante,  pp.  374 — 376.  As  to  what  is 
sufficient  to  amount  to  a  licence  in  mortmain,  see  Att^-Oen.  v.  Flood,  Hayes 
&  J.  App.  xxi,  xxxiii. 

A  licence  to  alien  in  mortmain  may  be  given  for  several  purchases,  and 
does  not  determine  by  the  death  of  the  sovereign  who  grants  it :  Co.  Lit. 
52  b;  Fitz.  N.  B.  223  (G);  Wroth's  Case,  2  Plowd.  at  p.  457;  and  see  Shelf. 
Mortm.  p.  40. 

In  convoying  land  in  pursuance  of  the  licence,  the  formalities  prescribed 
by  Part  11.  of  the  present  Act,  now  substituted  for  9  Geo.  11.  o.  36,  must 
(where  applicable)  be  observed  :  Mogg  v.  Hodges,  2  Ves.  Sen.  63. 

The  licence  must  be  strictly  followed.  Thus,  if  the  licence  is  to  a  man  to 
alien  his  manor  of  Dale,  he  cannot  alien  the  manor,  less  twelve  acres :  Bex  rJ 
Newton,  J.  Bridg.  at  p.  1 14.  So,  if  the  licence  is  to  alien  two  parts  of  the  manor, 
he  cannot  alien  the  whole :  PexhalVs  Case,  8  Co.  85  a.    Or  if  the  licence  is  to 
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alien  a  third  of  his  lands,  an  alienation  of  the  whole  is  invalid :  Bex  y.  Aliens       Sect  2 
iupra.  (q),  jh). 

The  licenoe  is  not  assignable,  but  it  may  be  countermanded  or  revoked*  at  How  far 
any  time  before  execution :  Anon,,  Dyer,  92  a ;  Web  and  Paternoster,  Pabn.  at  revocable, 
p.  74;  2Eol.  E.  152. 

A  licence  to  purchase  lands  and  tenements  authorizes  a  purchase  of  advow-  Advowsons. 
sons :  Yin.  Abr.  Alienation  (B),  279,  pi.  2 ;  London  y.  Collegiate  Church  of 
Southwell,  Hob,  303,  304.    The  same  is  the  case  with  a  licence  to  purchase 
hereditaments :  Anon,,  Dyer,  323a;  and  see  Whutler*8  Case,  10  Co.  65  b. 

The  licenoe  is  usually  granted  by  writ  of  priyy  seal  or  letters  patent.    The  Grant  of 
latter  appears  to  be  the  more  regular  course.    It  frequently  empowers  all  ^ioo^*^- 
subjects,  whether  incorporated  or  not,  to  alien  to  the  licensee  within  the 
limits  of  the  licence :  Qrant  on  Corporations,  p.  102. 

A  licence  in  mortmain  usually  specifies  the  amount  in  yalue  of  land  which 
may  be  held  under  it;  and  if  it  is  desired  to  acquire  more  land  after  that 
amount  has  been  reached,  a  further  licence  must  be  obtained.  For  this  pur- 
pose a  petition  must  be  presented  to  the  Crown,  which  will  be  referred  to  the 
Attomey-GFeneral  or  Solicitor-GFeneral,  who  will  make  a  report,  upon  which 
the  licenoe  will  be  either  granted  or  refused.  '*  The  discretion  exercised  in 
making  such  report  wiU  probably  be  guided  by  the  present  opulent  state  of 
the  members  of  the  corporation,  and  the  use  intended  to  be  made  of  the  aug- 
mented reyenue:"  Shelf.  Mortm.  p.  41. 

By  sect.  21  of  the  Companies  Act,  1862  (25  &  26  Yict.  c.  89),  joint-stock  lioenoes  by 
companies  formed  for  promoting  art,  science,  religion,  charity,  or  other  like  ^^^  ?^ 
object,  not  inyolying  the  acquisition  of  gain,  are  forbidden  to  hold  more  than  respect  of 
two  acres  of  land  without  the  sanction  of  the  Board  of  Trade,  but  the  Board  certain 
may  licence  any  such  company  to  hold  lands  in  any  quantity,  and  subject  to  <^°^Fa^^« 
any  condition  {aeepost,  p.  431). 

The  form  of  licenoe  is  giyen  in  Sched.  11.,  Form  F.,  to  the  Act. 

Under  the  Municipal  Corporations  Act,  1882  (45  &  46  Yict.  c.  50),  s.  107,  Approval  of 
the  council  of  a  municipal  corporation  not  haying  power  to  acquire  land  in  Treasury  in 
mortmain  may,  with  the  approyal  of  the  Treasury,  acquire  land  in  such  municipal 
manner  and  upon  such  terms  as  the  Treasury  approye,  and  the  same  may  be  ooiporations. 
conyeyed  to  and  held  by  the  corporation  accordingly. 

Existing  charters  and  licences  are  expressly  sayed  by  sect.  12  of  the  present  Saving  for 
Ach,post.  ^^and 

(6)  Defined  by  sect,  10  of  this  Act,  post.  licences.  ^ 

8.  No  entry  or  holding  by  or  forfeiture  to  her  Majesty  saving  for 
imder  this  part  of  this  Act,  shall  merge  or  extinguish,  or  ^^io^. 
otherwise  affect,  any  rent  or  service  which  may  be  duo 
in  respect  of  any  land  to  her  Majesty  or  any  other  lord 
thereof  (a). 

(a)  See  note  (a)  to  sect.  1,  ante. 
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PART  II.-^Charitable  Uses. 

ConditionB  4. — (l.)(^)  Subjcct  to  the  savings  and  exceptions  eon- 

aasnranoes  tained  in  tliis  Act  (c)y  every  assurance  of  land  (d )  to  or 
toSiaritabie*  f ^J*  the  benefit  of  any  cliaritable  uses,  and  every  assurance 
'W«  of  personal  estate  to  be  laid  out  in  the  purchase  of  land 
to  or  for  the  benefit  of  any  charitable  uses(^),  shall  be 
made  in  accordance  with  the  requirements  of  this  Act^ 
and  unless  so  made  shall  be  void. 

(2.)  (/)  The  assurance  (c?)  must  be  made  to  take  effect 
in  possession  for  the  charitable  uses  to  or  for  the  benefit 
of  which  it  is  made  immediately  from  the  making 
thereof. 

(3.)  (ff)  The  assurance  (d)  must,  except  as  provided  by 
this  section  (A),  be  without  any  power  of  revocation, 
reservation,  condition,  or  provision  for  the  benefit  of  the 
assuror  or  of  any  person  claiming  under  him. 

(4.)  (i)  Provided  that  the  assurance  (rf),  or  any  instru- 
ment forming  part  of  the  same  transaction,  may  contain 
all  or  any  of  the  following  provisions,  so,  however,  that 
they  reserve  the  same  benefits  to  persons  claiming  under 
the  assuror  as  to  the  assuror  himself ;  namely, 

(i.)  The  grant  or  reservation  of  a  peppercorn  or  other 

nominal  rent ; 
(ii.)  The  grant  or  reservation  of  mines  or  minerals ; 
(iii.)  The  grant  or  reservation  of  any  easement; 
(iv.)  Covenants  or  provisions  as  to  the  erection,  repair, 
position,  or  description  of  buildings,  the  forma- 
tion or  repair  of  streets  or  roads,  drainage  or 
nuisances,  and  covenants  or  provisions  of  the 
like  nature  for  the  use  and  enjoyment  as  well  of 
the  land  comprised  in  the  assurance  as  of  any. 
other  adjacent  or  neighbouring  land ; 
(v.)  A  right  of  entry  on  nonpayment  of  any  such  rent 
or  on  breach  of  any  such  covenant  or  provision; 
(vi.)  Any  stipulations  of  the  like  nature  for  the  benefit 
of  the  assuror  or  of  any  person  claiming  under 
him. 
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(5.)  (y)  If  the  assurance  is  made  in  good  faith  on  a     Beet  A 
sale  for  full  and  valuable  consideration,  that  considera- 
tion may  consist  wholly  or  partly  of  a  rent,  rentcharge, 
or  other  annual  payment  reserved  or  made  payable  to 
the  vendor,  or  any  other  person,  with  or  without  a  right  ^  . 

of  re-entry  for  nonpayment  thereof. 

(6.)  (k)  If  the  assurance  is  of  land,  not  being  land  of       .  ^ 

copyhold  or  customary  tenure,  or  is  of  personal  estate  (Z), 
not  being  stock  in  the  public  funds,  it  must  be  made  by 
deed  executed  in  the  presence  of  at  least  two  witnesses. 

(7.)  (m)  If  the  assurance  is  of  land  (J),  or  of  personal 
estate  (Z),  not  being  stock  in  the  public  funds,  then,  unless 
it  is  made  in  good  faith  for  full  and  valuable  considera- 
tion, it  must  be  made  at  least  twelve  months  before  the 
death  of  the  assuror  (rf),  including  in  those  twelve  months 
the  days  of  the  making  of  the  assurance  and  of  the 
death. 

(8.)  (m)  If  the  assurance  (d)  is  of  stock  in  the  public 
funds,  then,  imless  it  is  made  in  good  faith  for  full  and 
valuable  consideration,  it  must  be  made  by  transfer 
thereof  in  the  public  books  kept  for  the  transfer  of 
stock  at  least  six  months  before  the  death  of  the  assuror, 
including  in  those  six  months  the  days  of  the  transfer 
and  of  the  death. 

(9.)(n)  If  the  assurance  is  of  land(rf),  or  of  peraonal 
estate  (I)  other  than  stock  in  the  public  funds,  it  must, 
within  six  months  after  the  execution  thereof,  be  enrolled 
in  the  Central  Office  of  the  Supreme  Court  of  Judicature, 
unless  in  the  case  of  an  assurance  of  land  to  or  for  the 
benefit  of  charitable  uses  those  uses  are  declared  by  a 
separate  instrument,  in  which  case  that  separate  instru- 
ment must  be  so  enrolled  within  six  months  after  the 
making  of  the  assurance  of  the  land  (o). 

(o)  Sub-secte.  (1),  (2),  (3),  (6),  (7),  (8),  and  (9)  of  this  section,  combined  Former 
with  the  definitions  contained  in  sect.  10,  substantiaUy  re-enact  the  whole  enactments. 
of  the  provisions  of  sects.   1,  2,  and  3,  of  9  Geo.  11.  c.  36,  commonly 
caUed   the    Mortmain    Act.     Sub-sect.    (6)  also   takes   the   place   of   a 
portion  of  sect.  1  of  24  &  25  Yict.  c.  9,  and  sub-sect.  (9)  of  a  portion  of  soot.  2 
of  the  same  Act.    All  the  remaining  provisions  of  sect.  1  of  24  &  25  Yict. 
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Sect.  4       0.  9  requiring  to  be  re*etiacted  are  reproduced  by  sub-sects.  (4)  and  (5)  of 
(<*)*         the  present  section,  and  sub-sect.  (5)  is  also  substituted  for  sect.  4  of  27  & 
'  28  Vict.  c.  13. 

The  whole  of  9  Geo.  11.  c.  36,  except  so  much  of  [sect.  5  as  was  previously 
unrepealed  (see  jdo^^,  p.  427),  and  the  whole  of  24  &  25  Yict.  c.  9,  and  27  &  28 
Vict.  c.  13,  are  repealed  by  sect.  13  of  the  present  Act. 
9  Oeo.  n.  The  Act  9  Geo.  II.  c.  36  was  entitled  ^*  An  Act  to  restrain  the  disposition 

0.  36.  qI  lands,  whereby  the  same  become  unalienable."    The  preamble  recited 

Txreamble  *^**'  *  ^^®^®*'*  ^^  ®^  alienations  of  lands,  tenements,  or  hereditaments  in 
mortmain,  are  prohibited  or  restrained  by  Magna  Charta  and  divers  other 
wholesome  laws  as  prejudicial  to  and  against  the  common  utility;  neverthe- 
less this  public  mischief  has  of  late  greatly  increased  by  many  large  and 
improvident  alienations  or  dispositions  made  by  languishing  or  dying  per- 
sons or  by  other  persons  to  uses  called  charitable  uses,  to  take  place  after 
their  deaths,  to  the  disherison  of  their  lawful  heirs." 
S«ot.  K  The  first  section  enacted,  *'  that  from  and  after  the  24th  day  of  Jime 

which  shall  be  in  the  year  of  our  Lord  1736,  no  manors,  lands,  tenements, 
rents,  advowsons,  or  other  hereditaments,  corporeal  or  incorporeal,  whatso- 
ever, nor  any  sum  or  sums  of  money,  goods,  chattels,  stocks  in  the  public 
funds,  securities  for  money,  or  any  other  personal  estate  whatisoever,  to  be 
laid  out  or  disposed  of  in  the  purchase  of  any  lands,  tenements,  or  heredi- 
taments, shall  be  given,  granted,  aliened,  limited,  released,  transferred, 
assigned,  or  appointed,  or  any  ways  conveyed  or  settled  to  or  upon  any 
person  or  persons,  bodies  politic  or  corporate,  or  otherwise,  for  any  estate 
or  interest  whatsoever,  or  any  ways  charged  or  enciimbered  by  any  person 
or  persons  whatsoever,  in  trust,  or  for  the  benefit  of  any  charitable  uses 
whatsoever,  imless  such  gift,  conveyance,  appointment,  or  settlement  of 
any  such  lands,  tenements,  or  hereditaments,  sum  or  sums  of  money,  or 
personal  estate  (other  than  stocks  in  the  public  funds)  be  and  be  made  by 
deed  indented,  sealed,  and  delivered,  in  the  presence  of  two  or  more  credible 
witnesses,  twelve  calendar  months  at  least  before  the  death  of  such  donor 
or  grantor  (including  the  days  of  the  execution  and  death),  and  be  enrolled 
in  his  Majesty's  High  Court  of  Chancery  within  six  calendar  months  next 
after  the  execution  thereof,  and  unless  such  stocks  be  transferred  in  the 
public  books  usually  kept  for  the  transfer  of  stocks  six  calendar  months  at 
least  before  the  death  of  such  donor  or  grantor  (including  the  days'  of  the 
transfer  and  death)^  and  unless  the  same  be  made  to  take  effect  in  possession 
for  the  charitable  use  intended  immediately  from  the  making  thereof,  and 
be  without  any  power  of  revocation,  reservation,  trust,  condition,  limitation, 
clause,  or  agreement  whatsoever,  for  the  benefit  of  tiie  donor  or  grantor, 
or  of  any  person  or  persons  claiming  under  him." 
Sect.  2«  The  second  section  provided,  ''  that  noising  hereinbefore  mentioned  re- 

lating to  the  sealing  and  delivery  of  any  deed  or  deeds  twelve  calendar 
months  at  least  before  the  death  of  the  grantor,  or  to  the  transfer  of  any 
stock  six  calendar  montlur  before  the  death  of  the  grantor  or  person  making 
such  transfer,  shall  extend,  or  be  construed  to  extend,  to  any  purchase  of 
any  estate  or  interest  in  lands,  tenements,  or  hereditaments,  or  any  transfer 
of  any  stock  to  be  made  really  and  bond  fide  for  a  full  and  valuable  con- 
sideration actually  paid  at  or  before  the  making  such  conveyance  or  transfer, 
without  fraud  or  collusion." 
And  by  the  third  section  it  was  enacted,  <<that  all  gifts,  grants,  con- 
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veyanoes,  appointments,  assurances,  transfers,  and  settlements  whatsoerer,       S6et.  4 

of  any  lands,  tenements,  or  other  hereditaments,  or  of  any  estate  or  interest  (a)* 

therein,  or  of  any  charge  or  incumbrance  affecting  or  to  affect  any  lands,  SectTilT""^ 

tenements,  or  hereditaments,  or  of  any  stock,  money,  goods,  chattels,  or 

other  personal  estate,  or  securities  for  money,  to  be  laid  out  or  disposed  of  in 

the  purchase  of  any  lands,  tenements,  or  hereditaments,  or  of  any  estate  or 

interest  therein,  or  of  any  charge  or  incumbrance  affecting  or  to  affect  the 

same,  to  or  in  trust  for  any  charitable  uses  whatsoever,  which  shall  at  any 

time  from  and  after  the  said  24th  day  of  June  1736  be  made  in  any  other 

manner  or  form  than   by  this  Act  is  directed  and  appointed,  shall  be 

absolutely,  and  to  all  intents  and  purposes,  null  and  void." 

Sections  4  and  5  of  this  Act  will  be  found  po$t,  p.  426. 

The  Act  9  G^.  11.  c.  36  has  often,  but  improperly,  been  called  the  Statute  Distinction 
of  Mortmain.    It  was,  however,  and  Part  11.  of  the  present  Act  now  is,  between 
quite  distinct  from  the  Mortmain  Acts  properly  so  called,  now  represented  by  jj^^  ^^^ 
Part  I.  of  this  Act.  9  Geo.  II. 

The  Mortmain  Acts,  as  we  have  seen,  prohibited  the  acquisition  of  land  by  ®«  ^ 
corporations ;  9  G^.  11.  c.  36  forbade  the  assurance  of  land  for  charitable 
purposes  except  upon  certain  conditions. 

With  regard  to  the  distinction  Jessel,  M.  B.,  in  Luckcraft  v.  Pridham^  6 
Oh.  D.  at  p.  214,  said :  "  It  (9  Geo.  II.  c.  36)  absolutely  destroys  the  power, 
until  that  time  possessed  by  men  in  England,  of  devising  land  by  will  to 
charitable  purposes.  .  .  .  The  Statute  9  Geo.  IE.  c.  36  is  strictly  not  at  all 
in  pari  materid  with  the  Mortmain  Acts,  though,  no  doubt,  it  went  on  the 
same  line  of  policy ;  it  deprives  men  of  the  power  of  devising  to  charities, 
which  power  it  had  been  found  in  practice  was  abused." 

With  reference  to  the  policy  of  9  Geo.  11.  c.  36,  Lord  Hardwicke,  in  Polioy  of 
Att.-Qm,  V.  Day,  1  Ves.  Sen.  at  p.  223,  said,  "  This,  though  mentioned  as  a  ^  Cteo.  11. 
barbarous  Act,  is  quite  otherwise :  far  from  being  a  prohibition  of  charitable  ^' 
foundations,  it  only  restrains  this  method,  leaving  the  disposition  of  personal 
property  thereto  free.    The  particular  views  of  the  legislature  were  two : 
first,  to  prevent  the  locking  up  of  land,  and  real  property  from  being  aliened, 
which  is  made  the  title  of  the  Act ;  the  second,  to  prevent  persons  in  their 
last  moments  from  being  imposed  on  to  give  away  their  real  estates  from 
their  families."    See  also  Dwrour  v.  Motteux,  1  Yes.  Sen.  321 ;  Vaughan  v. 
Farreri  2  Yes.  Sen.  at  p.  189 ;  AU.-Gen,  v.  Lord  Weymouth,  Amb.  at  p.  23; 
Boton  V.  Statham,  1  Cox,  at  p.  20 ;  Corhyn  v.  French,  4  Yes.  at  p.  427 ; 
JeffrieB  v.  Alexander,  8  H.  L.  C,  at  p.  648;  Ware  v.  Cumherlege,  20  Beav. 
at  p.  508 ;  Brook  v.  Badley,  L.  B.  4  Eq.  at  p.  111. 

The  general  effect  of  9  Geo.  II.  c.  36,  and  that  of  Part  n.  of  the  present  General  effect 
Act,  is  that  property  of  the  kinds  mentioned  cannot  be  assured  for  cha-  ^I^^^'a^ 
ritable  purposes  by  deed  inter  vivos,  whether  voluntarily  or  for  valuable  pi^^^t^ 
consideration,  unless  certain  requirements  are  complied  with,  the  require-  tection. 
ments  being  less  stringent  in  the  case  of  a  conveyance  for  value  than  in  the  Assuranoes 
case  of  a  voluntary  conveyance.  •**^  ^^^ 

"Assurance,"  however,  also  includes  a  will  or  oodioil  (see  sect.  10,  posit  WilL 
p.  439),  and  inasmuch  as  the  requirements  of  the  present  section  cannot  be 
satisfied  by  a  will  or  codicil,  the  result  is,  that  property  of  the  kind  to  which 
the  seddofi  applies  cannot  be  given  by  will  to  charitable  uses. 

The  lode  of  construction  for  the  putpooe  of  determining  whether  a  gift  U  Rule  of 
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void  under  this  section,  is  to  ascertain,  from  the  language  of  the  will,  what 
the  testator's  intention  was,  jrithout  reference  to  the  mortmain  proTitdons, 
and  then  to  inquire  whether  tJiere  is  anything  in  that  intention  contrary  to 
the  Act :  Tatham  y.  Drummond,  4  De  G.  J.  &  S.  484  ;  Edtoarda  y.  Holly  11 
Hare,  at  p.  16. 

The  question,  what  kinds  of  property  come  within  the  prohibition  of 
this  section,  is  dealt  with  in  n.  (o)  to  the  present  section,  post,  pp.  397 
eiaeq, 

(5)  This  sub-section  is  partially  substituted  for  sect.  1  of  9  Geo.  II.  c.  36, 
and  incorporates  the  whole  of  the  ayoiding  section  (sect.  3)  of  that  Act. 

Sect.  3  of  the  old  Act  expressly  included  **  any  charge  or  incumbrance 
affecting  or  to  affect  any  lands,  tenements,  or  hereditaments,"  among  the 
things  of  which  assurances,  not  in  accordance  with  the  requirements  of  the 
Act,  were  avoided.  The  present  Act  follows  sect.  1  of  9  Geo.  11.  c.  36,  in 
making  **  assurance"  include  ''mortgage,  charge,  incumbrance,"  but  in  the 
definition  of  **land"  {poet,  p.  440)  the  words  ** charge"  and  "incumbrance" 
on  land  are  not  expressly  included.  A  charge  or  incumbrance  would,  how- 
ever, no  doubt,  be  an  interest  in  land  within  the  meaning  of  the  definition. 
In  other  respects  this  sub-section  is  equally  comprehensive  with  sect.  3  of  9 
Geo.  n.  c.  36. 

(c)  See  sects.  6,  7,  8,  and  10,  post, 
.    {d)  ''Land"  is  defined  by  sect.  10  of  the  present  Act  to  include  "tene- 
ments and  hereditaments  corporeal  and  incorporeal  of  whatsoever  tenure, 
and  any  estate  and  interest  in  land." 

"Assurance"  is  defined  to  include  "a  gift,  conveyance,  appointment, 
lease,  transfer,  settiement,  mortgage,  charge,  incumbrance,  devise,  bequest, 
and  every  other  assurance  by  deed,  will,  or  other  instrument,"  and  "  assure  " 
and  "  assuror  "  have  correspcmding  meanings.  "  Will "  ia  defined  to  include 
"  codicil." 

(e)  As  to  what  are  charitable  uses,  see  ante,  Part  I.  of  this  Book,  Ch.  I. 

(/)  This  sub-section  re-enacts  one  of  the  provisions  of  sect.  1  of  9  Geo.  II. 
c.  36. 

Where  there  was  a  resulting  trust  to  the  grantor  dming  his  life,  in  con* 
sequence  of  no  trust  being  declared  for  the  charity  during  that  period,  the 
grant  was  held  void  as  not  being  to  take  effect  in  possession  for  the 
charitable  use  immediately  from  the  making  thereof:  Limbrey  y.  Qurr, 
6  Madd.  161 ;  M(yrTis  v.  Owen,  W.  N.  1875,  134. 

On  the  same  ground  a  grant  of  a  lease  for  charitable  purposes,  to  com- 
mence at  a  date  fifteen  days  afterwards,  was  held  void :  Wthtier  v.  SoutJuy, 
86  Ch.  D.  9. 

By  an  Act,  26  &  27  Yict.  c.  106,  which  still  remains  unrepealed,  after 
reciting  the  provisions  of  24  &  26  Vict.  c.  9,  and  26  &  26  Vict.  c.  17,  for 
extending  the  time  for  enrolling  assurances  to  charitable  uses  which  had  not 
been  enrolled  (as  to  which,  see  further  sect.  6  of  the  present  Act,  and  notes 
thereto),  it  is  enacted  (sect.  1)  that  "  Every  deed  or  assurance  by  which  any 
land  shall  have  been  demised  for  any  term  of  years  for  any  charitable  ude 
shall,  for  all  the  purposes  of  the  said  recited  Acts,  be  deemed  to  have  been 
made  to  take  effect  for  the  charitable  use  thereby  intended  immediately 
from  the  maki;ig  thereof,  if  the  term  for  which  such  land  shaU  have 
been  thereby  demised  was  thereby  made  to  commence  and  take  effect  in 
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posaession  at  any  time  within  one  year  from  the  date  of  such  deed  or        Seot  4 
assurance."  (/)» (^)* 


It  is  not  necessary  that  possession  should  actually  he  taken,  if  the  effect  of  Poaseosion 
the  deed  is  to  giye  a  right  to  immediate  possession :  Fisher  v.  Brierlty,  10  need  sot  be 
H.  L.  0.  169.  ***«'• 

Where,  however,  the  deed  was  kept  in  the  donor's  possession  until  his 
death,  and  no  possession  was  taken,  it  was  held  yoid :  AU»-Gen.  r.BrichneU, 
1  Jur.  540. 

But  a  grant  by  a  rector,  in  trust  for  the  rector  for  the  time  being,  was 
good,  although  the  deed  was  kept  by  the  grantor :  AU.-Gen,  y.  Munby, 
1  Mer.  327 ;  and  see  AU.-Gen.  y.  Potdden,  8  Sim.  472. 

A  gift  of  a  reyersion  might,  it  seems,  be  good,  unless  created  for  the  Grant  of 
purpose  of  eyading  the  Act :  Doe  y.  Lloyd,  5  Bing.  N.  C.  741 ;  AU.-Oen.  y.  royerrion. 
Milbank,  28  Beay.  206,  where  a  rent-charge  was  granted  in  lieu  of  tithes, 
but  if  the  yicar  should  insist  on  taking  the  tithes,  then  for  the  poor ;  Wick-' 
ham  y.  Marquis  of  Bath,  L.  B.  1  £q.  17.  And  a  conyeyance  subject  to  a 
lease  must  include  the  interest  of  the  lessor  in  the  rent  as  well  as  the  reyer- 
sion :  Wickham  y.  Marquis  of  Bath,  supra, 

Where  stock  in  the  funds  representing  moneys  partly  collected  and  partly  Transfer  of 
appropriated  by  the  transferor  for  building  a  church,  were  transferred  by  her  "^pok  for 
into  the  names  of  herself  and  another,  but  no  declaration  of  trust  was  eyer  f ^{^^(Sraich. 
executed,  and  the  immediate  building  of  a  church  was  not  contemplated,  it 
was  held  yoid  as  not  taking  effect  in  possession  for  the  charitable  use  from 
the  date  of  the  transfer :  Oirdlutone  y.  Crted,  10  Hare,  480. 

(jg)  This  sub-section  re-enacts  a  provision  of  sect.  1  of  9  G«o.  II.  c.  36.         Snb-seot.  (3). 

The  language  of  the  corresponding  part  of  the  old  section  was  "  power  of  Former 
revocation,  reservation,  trust,  condition,  limitation,  clause,  or  agreement  on*otment. 
whatsoever."    The  word  '*  provision  "  in  the  present  section  is  wide  enough 
to  include  all  the  words  of  the  old  Act  not  reproduced. 

An  agreement  or  understanding  among  the  parties  to  the  deed  that  the  Agreement 
payment  of  income  shall  not  be  enforced  during  the  life  of  the  grantor,  ^^  benefit  of 
renders  the  deed  void,  the  transaction  being  considered  a  fraud  upon  the 
statute :  Widcham  v.  Marquis  of  Bath,  L.  B.  1  £q.  17  :  see  Morris  v.  Oweriy 
W.  N.  1875,  134.    But  the  onus  of  proving  such  an  agreement  or  under- 
standing rests  on  those  who  allege  it :  Way  v.  East,  2  Dr.  at  p.  44 ;  see  also 
J)oe  V.  PiUher,  3  M.  &  S.  407 ;  AU.-Qtn.  y.  Poutden,  8  Sim.  472 ;  and  Fisher 
V.  Brierley,  10  H.  L.  C.  159.    The  reservation  of  rent,  or  a  right  of  pre-  Reservation 
emption  in  a  lease  granted  for  charitable  purposes,  would  be  void  under  this  of  '^^^f 
provision :  Webster  v.  8outhey,  36  Ch.  D.  9.  pre-emption. 

The  donor  may,  however,  reserve  to  himself  the  power  of  regulating  the  Right  to 
-charity:  Grieves  v.  Case,  2  Cox,  301.  ^^^!^ 

A  condition  that  a  vault  and  tomb  should  be  repaired  and  used  for 
the  grantor  and  his  family  was  held  not  to  be  a  reservation  rendering 
a  conyeyance  invalid  within  the  meaning  of  9  GFeo.  11.  c.  36,  the  object 
of  the  Act  only  being  to  prevent  a  reservation,  under  colour  of  a  charit- 
able use,  of  some  substantial  benefit  to  the  donor  himself :  Doe  y .  Pitcher, 
supra, 

A  grant  by  indenture  executed  more  than  twelve  months  before  the  Grant  of 
grantor's  death,  and  duly  enrolled,  of  a  house  and  premises  held  under  a  J|^?J*"*  ^ 
church  lease  to  Trinity  College,  Cambridge,  in  trust  for  the  rector  of  a  parish, 
was  held  valid,  notwithstanding  that  the  grantor  was  himself,  at  the  time  of 
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the  grant,  rector  of  the  parish,  and  retained  the  deed  in  his  own  possession : 
AU,'Gen.  v.  Munh/,  1  Mer.  327.  **The  grant,"  said  Grant,  M.E.,  atp* 
342,  "  does  not  contain  any  .  .  .  reservation :  .  .  .  the  gift  does  take  e£Fect 
immediately  in  possession ;  .  .  •  there  is  no  power  of  revocation,  no  trust  ex* 
press  or  implied,  from  which  the  grantor  in  his  individual  capacity  can 
derive  any  benefit;  and  although  it  is  said  that,  on  the  face  of  the  deed, 
the  grantor  is  rector,  and  his  gift  is  a  gift  for  the  benefit  of  the  rector, 
yet  it  must,  on  the  other  hand,  be  acknowledged  that  this  is  a  case  for 
which  the  statute  makes  no  provision,  which  is  entirely  out  of  its  contem- 
plation ;  that  the  gift  itself  is  absolute  and  irrevocable;  the  benefit  which  the 
grantor  enjoys  under  it  only  accidental;  his  enjoyment  of  the  property  no 
longer  an  enjoyment  as  owner,  but  as  attached  to  the  situation  in  which 
he  happens  to  be  placed.  The  moment  he  quits  that  situation,  he  loses 
all  enjoyment  of  the  property,  and  that  may  be  by  drcimistances  over 
which  he  has  no  manner  of  control,  by  deprivation,  or  appointment  to  a 
higher  benefice,  perhaps  at  the  very  moment  when  he  is  executing  the 
instrument.  The  legislature  had  no  intention  or  thought  of  precluding 
this  sort  of  incidental  advantage,  and  to  construe  the  statute  otherwise 
would  be  to  prohibit  a  rector  from  bestowing  any  endowment  on  his  own 
living." 

A  proviso  for  redemption  in  a  mortgage  deed  is  not  a  condition  for  the 
benefit  of  the  assuror  within  the  meaning  of  the  section :  Doe  v.  HawktiUy  2 
Q.  B.  212,  decided  on  language  in  9  Geo.  lY.  c.  85,  s.  1,  similar  to  that  in 
9  Geo.  II.  c.  36,  s.  1.  And  investments  on  real  securities  are  now  expressly 
authorized  by  33  &  34  Vict.  c.  34,  see  anUy  p.  277. 

(h)  See  sub-sect.  4  of  this  section. 

(»)  This  sub-section  re-enacts,  without  substantial  alterations,  provisions 
contained  in  sect.  1  of  24  &  25  Vict.  c.  9. 

(y)  This  sub-section  takes  the  place  of  a  provision  contained  in  sect.  1  of 
24  &  25  Vict.  c.  9,  as  amended  by  25  &  26  Yict.  c.  17,  and  also  of  the  pro- 
visions of  sect.  4  of  27  &  28  Vict.  c.  13. 

It  was  formerly  doubted  whether  a  conveyance  of  land  to  charitable  uses, 
subject  to  a  perpetual  rent-charge,  was  valid  under  9  Geo.  II.  c.  36,  even 
though  such  rent-charge  was  fully  equal  to  the  value  of  the  land ;  and  in 
the  case  of  The  Manchester  Infirmary  an  Act  of  Parliament  was  obtained  for 
the  purpose  of  removing  the  difficulty :  see  Boyle  on  the  Law  of  Charities, 
p.  117 ;  1  Evans'  Stat.,  p.  327,  n.  5. 

The  doubt  was  removed  by  sect.  1  of  24  &  25  Vict.  c.  9,  but  the  language 
of  the  preamble  to  that  Act  occasioned  a  question  to  be  raised,  whether  the 
section  referred  to  any  hereditaments  not  of  copyhold  or  customary  tenure. 

In  order  to  settle  that  question,  25  &  26  Vict.  c.  17,  was  passed,  by  sect.  2 
of  which  it  was  declared  that  sect.  1  of  24  &  25  Vict.  c.  9,  extended  to  all 
hereditaments,  whether  of  freehold  or  of  customary  or  copyhold  tenure,  and 
to  every  estate  and  interest  therein. 

Finally  27  &  28  Vict.  c.  13,  s.  4,  provided  that  every  full  and  bond  fide 
valuable  consideration  within  sect.  1  of  24  &  25  Vict.  c.  9,  which  should 
consist  wholly  or  partly  of  a  rent  or  other  annual  payment  reserved  or  made 
payable  to  the  vendor  or  grantor,  or  any  other  person,  eihould,  for  the  pur- 
poses of  9  Geo.  n.  c.  36,  be  as  valid  as  if  such  consideration  had  been  a  sum 
of  money  actually  paid  at  or  before  the  making  of  the  conveyance,  without 
'fraud  or  collusion. 


ASSURANCE  SUBJECT  TO  RENT-CHAKOE.  393 

24  &  25  Vict.  c.  9;  2d  &  26  Vict.  c.  17 ;  and  27  &  28  Vict.  c.  13,  are  all       Sect.  4 
repealed  by  sect.  13  of  the  present  Act.  {j) — {f^)* 

The  definition  of  "  land"  in  sect.  10,  sub-sect,  (iii),  of  the  present  Act,  ^^^j 
indndes  copyholds  as  well  as  freeholds.  Present  Aot 

There  is  some  superfluity  of  language  in  sub-sect.  (5)  of  the  present  sec-  inolndes 
tion,  taken  in  connection  with  sect.  10,  sub-sect,  (iy),  (post,  p.  440),  by  which  copyholds. 
**  full  and  yaluable  consideration"  is  defined  to  include  '*  such  a  considera-  Sapeifliiify  of 
tion,  either  actually  paid  ux>on  or  before  the  making  of  the  assurance,  or  re-  ^^^flT^^fif®* 
served  or  made  payable  to  the  vendor,  or  any  other  person  by  way  of  rent, 
rent-charge,  or  other  annual  payment  in  perpetuity,  or  for  any  term  of  years 
or  other  period,  with  or  without  a  right  of  re-entry  for  nonpayment  thereof, 
or  partly  paid  and  partly  reserved  as  aforesaid."    That  definition  was  not  in 
the  biU  as  it  was  first  introduced  into  Parliament. 

{k)  This  sub-section  re-enacts  a  provision  of  sect.  1  of  9  Qteo.  11.  c.  36,  as  Sub-seot.  (6). 
modified  by  sect.  1  of  24  &  25  Vict.  c.  9.    The  first  of  those  enactments  Former 
provided  that  assurances  should  be  by  "  deed  indented,  sealed  and  delivered  enactments, 
in  the  presence  of  two  or  more  credible  witnesses ;"  and  the  second,  that  no 
deed  or  assurance  for  any  charitable  uses  of  any  hereditaments  of  any  tenure 
should  be  void  within  the  meaning  of  9  Qeo.  11,  c.  36,  by  reason  of  tiie  same 
not  being  indented,  or  not  purporting  to  be  indented,  or  (in  the  case  of  an 
assurance  of  hereditaments  of  copyhold  or  customary  tenure,  or  of  any 
estate  or  interest  therein)  by  reason  of  the  same  not  being  made  by  deed. 

Notwithstanding  that  imder  9  Geo.  11.  c.  36,  the  grant  had  to  be  by  deed  Copyholds 
indented  and  enrolled,  copyholds  were  always  held  to  be  within  that  Act,  within 
and  could,  even  previously  to  24  &  25  Yict.  c.  9  {ante,  p.  392),  be  conveyed  ^  3^^ '     * 
to  charitable  uses  by  the  usual  surrender,  followed  by  a  deed  declaring  the 
uses  of  the  surrender,  indented  and  enrolled  pursuant  to  the  Act :  Doe  v. 
Waiertony  3  B.  &  Al.  149;  Arnold  v.  Chapman,  1  Ves.  Sen.  108;  Browne  v. 
Bamtden,  2  Moo.  612 ;  and  see  Scriven  Copyh.  6th  ed.  p.  102. 

The  deed  must  be  executed  in  the  presence  of  two  witnesses,  who  must  Attestation, 
sign  the  attestation  clause.  The  mere  &ct  that  two  persons  are  present  at 
the  execution,  if  they  do  not  sign  the  deed  as  witnesses,  is  not  sufficient. 
A  deed  attested  by  one  witness,  though  executed  in  the  presence  of  two 
persons  who  execute  the  deed  as  parties,  but  do  not  sign  the  attestation 
clause,  is  not  sufficient:  Wickham  v.  Marquia  of  Balih,  L.  B.  1  Eq.  17.  See 
also  Doe  v.  Munro,  12  M.  &  W.  845. 

It  is  sufficient  if  the  deed  is  executed  by  the  grantor.    It  need  not  be  also 
executed  by  the  grantees :  Grieves  v.  Ccue,  2  Cox,  301. 

A  deed  purporting  to  confirm  a  prior  invalid  assurance  must,  of  course,  d^^^  q^. 
follow  the  provisions  of  the  Act :  Wickham  v.  Marquis  of  Bath^  supra ;  cf .  finning  prior 
AU.-Gen.  v.  MunrOy  9  Jur.  461 ;  ibid.,  2  De  O.  &  Sm.  122.  invalid  &d. 

(Z)  /.  e.,  personal  estate  to  be  laid  out  in  the  purchase  of  land  to  or  for  the 
benefit  of  any  charitable  uses :  see  sub-sect.  1  of  the  present  section. 

(m)  Sub-sects.  7  and  8  are  taken  from  sect.  1  of  9  Geo.  n.  0.  36.    They  Sab-sects.  (7) 
also  comprise  the  whole  of  sect.  2  of  the  same  Act :  supra,  note  (a)  to  the  and  (8). 
present  section. 

If  the  grantor  die  within  twelve  months  after  the  execution  of  the  deed,  it  Death  of 
is  rendered  void*  notwithstanding  that  it  may  have  been  properly  enrolled:  assoror within 
Fries  V.  Hathaway,  6  Madd.  304.    A  deed  thus  rendered  void  does  not  revoke  *''^^J^ 
ft  devise  contained  in  a  prior  will :  Matthews  v.  Venahles,  2  Bing.  136. 

Where  a  dedaiatibn  of  trust  was  executed  by  the  persons  to  whom  a  sum 
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Sect  4      of  money  was  given  by  a  donor  upon  tmsis  not  excluding  the  acquisition  of 
('»)•         land,  namely,  the  erection,  estabUahment,  and  support  of  a  hospital,  and  the 
donor  died  within  twelve  months  after  the  execution,  the  gift  was  held 
invalid :  Haxohim  v.  AUeviy  L.  B.  10  Eq.  246. 

If,  however,  the  deed  takes  effect,  it  does  so  from  the  date  of  execution : 

Trye  v.  Corporation  of  QloucesUr,  14  Beav.  173. 

Exception  of       The  exception  of  assurances  made  in  good  faith  for  fuU  and  valuable 

a^iMoes  for  consideration  is  taken  from  sect.  2  of  9  Geo.  11.  c.  86  (afOcy  p.  388). 

valuable  With  regard  to  that  section,  Lord  Hardwicke  observed,  in  AU.'Qtn.  v. 

consideration.  Day,  1  Yes.  Sen.  at  p.  222,  <*  The  first  clause . . .  («.  e.,  sect.  1  of  the  Act)  was 

intended  to  relate  to  gifts  or  conveyances  to  a  charity  by  way  of  donation. 

And  it  is  plain  that  the  legislature  did  not  intend  absolutely  to  forbid  all 

kinds  of  purchases  of  lands  for  the  benefit  of  a  charity,  but  has  put  them 

under  some  restrictions.    The  proviso  (i.e.,  sect  2)  was  inserted  in  the 

House  of  Jjords  upon  mention  of  the  case  of  the  Charity  of  Queen  Anne's 

Bounty,  which  could  not  otherwise  have  gone  on ;  as  the  method  of  executing 

it  is  that  the  money  arising  out  of  that  fund  is  laid  out  in  purchase  of  real 

estate  for  the  augmentation  of  poor  vicarages ;  "  and'again,  **  The  meaning 

was  that  when  such  purchases  are  made,  they  should  not  be  left  precarious  in 

point  of  time,  so  that  though  the  party  should  happen  to  die  within  the 

twelve  or  six  months,  yet  the  person  who  paid  the  money  should  not  lose  his 

purchase  or  be  put  to  risk  the  recovery  of  it  back,  as  there  might  not  be 

assets,  or  stocks  might  fall."    See  also  Vaughan  v.  Farrer,  2  Yes.  Sen.  at 

p.  188 ;  and  iVtce  v.  Hathaway,  6  Madd.  at  p.  312. 

The  2nd  section  of  9  Geo.  11.  c.  36,  merely  relieved  purchasers  for  full 

and  valuable  consideration  from  the  liability  to  be  avoided  by  the  death  of 

the  grantor  within  twelve  months  or  six  months,  as  the  case  might  be,  but  it 

did  not  relieve  them  from  the  necessity  of  satisfying  the  other  requirements 

of  sect.  1  of  the  Act    See  Att.'Qen.  v.  Day,  1  Yes.  Sen,  at  p.  222 ;  Price  r. 

Hathaway,  6  Madd.  at  p.  312. 

9  Geo.  lY.  That  this  was  the  meaning  of  the  section  was  afterwards  expressly  declared 

c.  85.  \^j  9  Qqq^  fy^  Q,  §5^    ^  ^  ^^  ^^^  which  were  passed  from  time  to  time 

for  extending  the  time  for  enrolment,  see  n.  (a)  to  sect.  5  of  this  Act,  pod, 

p.  421. 

Under  present      Sub-sects.  (7)  and  (8)  of  the  present  section  make  it  dear  that  the  intention 

Act.  of  the  legislature  is  that  the  validity  of  assurances  for  valuable  consideration 

shall  not  be  dependent  upon  the  survival  of  the  assuror  for  twelve  months  or 

six  months  afterwards,  as  the  case  may  be.    In  other  respects,  however,  no 

distinction  is  made  between  an  assurance  for  valuable  consideration  and  a 

voluntary  gift. 

CoDsideTaUon       It  was  held  that,  in  order  to  bring  a  case  within  sect.  2  of  9  Geo.  11.  o.  36, 

DMist  be  paid    ^nd  now  presumably  within  the  exception  to  sub-sects.  (7)  and  (8)  of  the 

tai^^!         present  section,  the  consideration  must  be  paid  by  the  person  for  whose 

benefit  the  conveyance  was  made.    Where,  therefore,  the  consideration  for 

a  conveyance  to  trustees  for  the  churchwardens  and  overseers  of  the  i>oor 

and  the  inhabitants  of  the  x>ari8h  was  that  174Z.  had  been  expended  by  the 

parish  officers  in  maintaining  the  wife  and  children  of  the  grantor,  it  was 

held  that  the  conveyance  was  not  within  the  2nd  section :  Doe  v«  Howtlh,  2 

B.  &  Ad.  744. 

Consideration       It  is  to  be  noticed  also  that,  in  order  to  bring  a  case  within  the  exception, 

to  be  full  as     the  consideration  must  be  fidl  as  well  as  valuable.    The  fgmnUim  ol  Uie 
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oonaideraiion  is,  thorefore,  material.    In  this  the  piorision  follows  the  2nd       Scot.  4 
flection  of  9  Geo.  n.  c.  36.  (»»)»  (»)• 


A  demise  of  land  on  which  the  lessor  had  built  a  chapel  in  consideration  of  ^^elT^s         ' 
subscriptions  raised  among  the  congregation  being  expended  on  enlarging  valuable, 
the  chapel,  and  in  consideration  of  a  peppercorn  rent  during  the  lessor's  life, 
and  101.  a  year  after  his  death,  was  held  not  to  be  a  full  consideration  so  as 
to  bring  the  case  within  sect.  2  of  9  Qeo.  11.  o.  36 :  Doe  y.  ffawtJiom,  2  B.  & 
Al.  96. 

Exceptions  haye  in  some  cases  been  created  by  special  statutes  from  the  Exceptions, 
liability  of  a  conyeyance  for  charitable  purposes  to  be  ayoided  by  the  death 
of  the  grantor  within  twelye  months. 

Under  7  &  8  Yict.  c.  37,  s.  3,  deeds  executed  under  the  powers  and  for  the  School  Sites 
purposes  contained  in  4  &  5  Vict.  c.  38,  intituled  "An  Act  to  afford  further  ^^  1^*1  *» 
facilities  for  the  Conyeyance  and  Endowment  of  Sites  for  Schools,"  without 
any  yaluable  consideration,  continue  yalid  if  otherwise  lawful,  although  the 
donor  die  within  twelye  months  from  the  execution.  A  similar  provision 
will  be  found  in  12  &  13  Yict.  c.  49,  s.  4.  See  post,  p.  438,  where  these 
sections  are  more  fully  stated. 

.  The  same  is  the  case  under  17  &  18  Yict.  c.  112,  s.  14,  with  regai^  to  insti-  Science, 
iutions  for  science,  literature,  and  the  fine  arts.    See  post,  p.  428.  ^*d^'aHa 

And  assurances  under  the  Places  of  WonQiip  Sites  Act,  1873  (36  &  37  Yict.  pi^^  ^ 
c.  60),  s.  4,  continue  yalid  if  otherwise  lawful,  although  the  donor  or  grantor  ^vVorflhip  Sites 
die  within  twelye  months  from  the  execution  thei'eof.    See  post,  p.  438.  Act,  18/3. 

AH  existing  exemptions  are  preserved  by  sect.  8  of  the  present  Act.    And  Preservation  • 
with  regard  to  such  exemptions,  see  further  n.  (a)  to  that  section,  po$t,  ^  exemp- 
pp.  429  et  teq, 

(n)  Sub-sect.  (9)  re-enacts  the  corresponding  provision  in- sect.  1  of  9  Sub-sect.  (9). 
Qeo.  n.  c.  36,  and  also  incorporates  sect.  2  of  24  &  25  Yict.  c.  9.  The  latter  Former 
section  provided  that  where  the  charitable  uses  were  declared  by  a  separate  ®***<>™®^"" 
instrument  that  instrument  alone  required  enrolment,  and  it  wont  on  to  say 
that  unless  the  separate  deed  was  duly  enrolled  the  conveyance  should  be 
yoid,  and  that  the  enrolment  of  the  separate  deed  was  to  be  deemed  and 
treated  as  if  the  conyeyance  had  declared  the  charitable  uses  and  had  been 
enrolled.  The  present  section  merely  provides  that  an  assurance  not  made 
in  accordance  with  the  requirements  of  the  Act  is  void,  and  that  where  the 
conyeyance  is  by  one  deed  and  the  declaration  of  the  uses  by  another,  the 
deed  dedaiing  the  uses  is  to  be.  enrolled.  If  the  deed  declaring  the  uses 
were  not  enrolled  it  would  not  comply  with  the  xequirements  of  the  Act,  and 
would  be  yoid  ;  but  the  conyeyance  which  did  not  require  enrolment  might 
haye  complied  with  the  requirements  of  the  Act,  and,  if  so,  the  Act  does  not 
expressly  avoid  it.  It  seems  probable,  however,  that  the  words  '*  assurance 
of  land  for  charitable  uses  *'  under  sub-sect.  (1)  includes  all  the  deeds  (if 
more  than  one)  employed  for  vesting  the  property  to  the  uses  intended. 

Deeds  requiring  enrolment  under  9  Geo.  II.  c.  36  were  formerly  enrolled  Enrolment, 
in  Chancery.  But  by  the  Judicature  (Officers)  Act,  1879  (42  &  43  Yict.  c.  78), 
s.  5,  the  Enrolment  Office  was  amalgamated  with  the  Central  Office  of  the 
Supreme  Court  of  Judicature,  and  by  B.  S.  C.  1883,  Ord.  LXI.  rule  9,  it  is 
provided  that  such  deeds  may  be  enrolled  in  the  Enrolment  Department  of 
the  Central  Office.    See  also  note  (e)  to  sect.  6  of  this  Act,  pott,  p.  422. 

It  was  formerly  necessaiy   that  instruments  should  be  acknowledged  Aoknowledg- 

ment. 
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Sect.  4 


Suffioieiit  if 
grantor 
executes  deed 
before  enzol- 
ment. 


Grantor  may 
take  advan- 
tage of  want 
of  enrolment. 


Inyalid  trust 
not  executed 
1)7  Court. 


Enrolment 
not  presumed* 


Trustee  claim- 
ing against 
trust. 


Courts  not 
bound  to  take 
objection  as 
to  want  of 
enrolment. 


Proof  of 
enrolment. 


before  they  could  be  enrolled  in  Chancery,  but  by  31  &  32  Vict.  o.  44,  a.  3,  it 
was  proyided  that  from  and  after  the  passing  of  that  Act  it  should  not  be 
necessary  to  acknowledge  any  deed  or  instrument  in  order  that  the  same 
might  be  enrolled  in  Chancery.  See  also  sect.  5  of  24  &  25  Yict.  c.  9, 
repealed  by  the  present  Act. 

It  is  sufficient  if  the  grantor  has  executed  the  deed  before  enrolment,  not- 
withstanding that  the  grantees  may  not  have  done  so:  Grieves  y.  CW, 
2  Cox,  301  ;  and  notwithstanding  that  the  grantor  may  afterwards  retain  it 
in  his  possession :  AU,-Oen>  y.  Munhy,  I  Mer.  327 ;  Fisher  y.  JBrierley, 
10  H.  L.  C.  169. 

If  the  deed  be  not  duly  enrolled  the  grantor  is  not  estopped  from  taking 
advantage  of  the  non-enrolment  and  recovering  the  property :  Doe  y.  JJaw- 
thorn,  2  B.  &  Al.  96 ;  Doe  y.  Howells,  2  B.  &  Ad.  744 ;  Doe  y.  WrighU,  2  B. 
&  Al.  710 ;  Bunting  y.  Sargent,  13  Ch.  D.  330. 

The  trusts  of  a  deed  which  is  inyalid  in  consequence  of  non-compliance 
with  the  provisions  of  this  section,  will  not  be  carried  into  execution  by  the 
Court:  AU-,Qen.  y.  Gardner,  2  De  O.  &  Sm.  102. 

And  this  will  be  so,  even  though  money  bequeathed  for  the  purchase  of 
land  has  been  actually  received  and  laid  out  in  such  purchase :  AU.^Oen,  y. 
AMandy  1  B.  &  M.  243. 

Nor  will  enrolment  be  presumed  even  after  the  lapse  of  a  considerable 
period:  Doe  v.  WaierUm,  3  B.  &  Al.  149;  Wright  y.  Smithies,  10  East, 
409. 

But  the  Court  will  not,  after  long  lapse  of  time,  allow  a  trustee  to  claim 
beneficially  because  no  enrolled  conveyance  can  be  produced.  If  the  trustee 
set  up  the  invalidity  of  the  foundation  of  the  charity  as  a  defence  to  an 
action  for  an  account,  the  burden  of  proof  is  upon  him  and  everything  must 
be  presumed  against  him  :  AiL-Gen,  y.  Moor,  20  Beay.  119. 

And  a  person  who  has  acquired  x>ossession  of  property  as  trustee  under  a 
duly  enrolled  deed  cannot  take  advantag:e  of  his  position  as  trustee  to  set  up 
against  the  trust  a  paramoimt  title  derived  from  the  fact  that  the  enrolled 
deed  was  preceded  by  an  imenroUed,  and  therefore  void,  deed  purporting  to 
have  the  same  effect,  and  that  some  of  the  persons  who  were  parties  to  the 
first  deed  were  not  parties  to  the  second :  Att'Gen,  y.  Munro,  2  De  G.  & 
Sm.  122,  163 ;  and  see  ihid,  9  Jur.  461. 

It  has  been  held  that  the  Courts  are  not  bound  upon  principles  of  public 
policy  to  take  the  objection  of  the  absence  of  enrolment,  if  the  party  legally 
entitled  to  the  property  does  not  insist  upon  it.  Hence,  where  trustees  of  a 
Dissenters'  meeting-house,  in  whom  the  legal  estate  was  vested,  admitted 
the  trusts,  and  did  not  raise  the  objection  that  the  deed  was  void  as  not 
being  enrolled  under  the  statute,  but  submitted  to  act  as  the  Court  should 
direct,  it  was  held  by  Wigram,  V.-C,  that  it  was  not  competent  to  persons 
who  had  seceded  from  the  society  to  raise  the  objection,  and  that  the  Court 
might  appoint  new  trustees  of  the  land:  AU.^Gen,  y.  Ward,  6  Hareji 
477. 

The  production  of  a  deed  with  an  endorsed  memorandum,  *'  Enrolled  in 
his  Majesty's  High  Court  of  Chancery,  the  17th  day  of  December,  1836, 
being  first  duly  stamped  according  to  the  tenor  of  the  statutes  made  for  that 
purpofie — D.  Drew,"  was  held  sufficient  evidence  of  enrolment,  without 
proving  the  signature  or  official  character  of  Drew,  it  haying  been  certified 
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to  the  Court  by  an  officer  of  the  Enrolment  Office  that  the  memorandum  was      Sect  4 
in  the  usual  form :  Dot  v.  Z%d,  1  M.  &  Or.  671,  684,  685.  (n),  (o). 

Enrolments  are  also  proved  by  means  of  office  copies ;  and  such  copies  are 
evidence  not  only  of  the  enrolment  itself,  but  also  of  the  contents  of  the  in- 
struments enrolled :  12  &  13  Vict.  c.  109,  s.  17 ;  Taylor  on  Evidence,  8th  ed. 
p.  1406. 

A  conveyance  or  lease  to  charity  of  land  already  in  mortmain  need  not  Conveyance  of 
comply  with  the  formalities  required  by  the  present  section,  the  reason  being  l"^  already 
that  such  a  case  is  not  within  the  mischief  aimed  at  by  the  legislature :  "^  n^o"™*"** 
WaXker  v.  Richardwn,  2  M,  &  W.  882 ;  AU,-Gm.  v.  Qlyn,  12  Sim.  84. 

Similarly,  where  lands  have  once  been  conveyed  to  charity  under  a  deed 
duly  enrolled,  a  subsequent  conveyance  to  another  charity  may  be  made 
without  the  prescribed  formalities :  AthUm  v.  Jonts^  28  Beav.  460. 

But  the  enrolment  of  a  deed  by  which  land  is  purchased  for  charitable  uses  Puzt^haae- 
ifl  necessary,  although  the  purchase-money  arises  from  the  sale  of  lands  money  arising 
already  in  mortmain :  Be  Govemora  of  Chrisfa  Hospital,  12  W.  E.  669.  S^^!^  ^' 

In  one  case  a  purchase  of  a  cottage  and  lands  by  the  overseers  and  church-  mortmain, 
wardens  of  a  parish  for  the  purpose  of  a  workhouse  was  held  not  to  be  a  Pmohase  for 
purchase  for  a  charitable  use,  and  not,  therefore,  to  require  enrolment:  workhoiue. 
Bumahy  v.  Barsby,  4  H.  &  N.  690.    But  this  case  has  been  recently  questioned 
in  Webster  Y.  SoutJiey,  36  Ch.  D.  9,  where  a  lease  of  land  upon  trust  to  erect 
a  workhouse  was  hdd  to  be  within  9  Gheo.  11.  c.  36,  and  is  inconsistent  with 
other  authorities  cited  ante,  pp.  13,  14. 

In  Doe  V.  Hawkins,  1  G.  &  D.  551,  a  doubt  was  expressed  whether  a  mort-  Mortgage, 
gage  to  trustees  of  a  charity  is  within  9  Geo.  11..  c.  36,  so  as  to  require 
enrolment.    But  see  ante,  p.  390. 

(0)  The  property  to  which  the  prohibitions  of  this  section  apply  is  land  and  Property 
personal  estate  to  be  laid  out  in  the  purchase  of  land.  within 

Land  is  defined  by  sect.  10  to  include  ''tenements  and  hereditaments  cor-  '^^^'^ 
poreal  and  incorporeal  of  whatsoever  tenure,  and  any  estate  and  interest  in 
land." 

The  Act  9  Gheo.  11.  c.  36,  added  the  words,  '*any  charge  or  incumbrance  Same  as  in 
affecting  or  to  affect  any  lands,  tenements,  or  hereditaments."    These  words  9  Geo.  II. 
are  not  found  in  the  present  Act ;  but  charges  and  incumbrances  affecting  ^'  ^^' 
land  are  clearly  included  in.  the  expression  '*  any  estate  and  interest  in 
land." 

There  is,  therefore,  no  substantial  difference  in  this  respect  between  the  Old  decisions 
old  and  the  present  enactments.    Accordingly  the  deciBions  on  the  old  Act  &pply* 
with  regard  to  what  property  falls  within  the  statutory  prohibitions  apply  to 
the  present  section. 

These  decisions  have  mainly  turned  upon  gifts  by  will.  It  will,  however, 
be  borne  in  mind  that  property  which  cannot  be  given  to  charity  by  will 
cannot  be  assured  inter  vivos,  unless  the  requirements  of  the  section  are 
observed. 

The  section  applies  to  property  faUing  within   the  following   general  General 
descriptions : —  heads. 

(1)  Lands,  tenements,  and  hereditaments. 

(2)  Estates  and  interests  therein. 

(3)  Money  to  be  laid  out  in  the  purchase  of  lands,  tenements,  and  here- 

ditaments. 
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SMt.  4 

(o). 

Land  of  any 
tenure  in- 
cluded. 


Devifle  prior 
to  9  Geo.  n. 
0.36. 


Bent- charge. 
Annuity. 


Growing 
crops. 

Tithes. 

Tenant's 
fixtores* 


Bents  and 
profits. 


Proceeds  of 
sale. 


(1)  Lands,  tenemenUy  and  hereditamenU, 
The  statute  9  Geo.  11.  c.  36,  applied,  and  the  present  section  applies,  to 
land  of  any  tenure,  whether  freehold,  copyhold  {Arnold  y.  Chapman,  1 
Ves.  Sen.  108;  Doe  v.  Waterton,  3  B.  &  Al.  149 ;  and  see  Broioney,  Eamsden, 

2  Moo.  612),  or  leasehold :  AU.-Oen,  v.  OraveSy  Amb.  155 ;  AU.-Oen,  v.  Tom- 
him,  ibid.  216 ;  Johnston  v.  Swann,  3  Madd.  457 ;  Paice  v.  Archbishop  of  Can- 
terhury,  14  Ves.  364 ;  EniwisOe  y.  DavU,  L.  B.  4  Eq.  272,  277  ;  Bunting  v. 
Sargenty  13  Ch.  D,  330,  where  a  lease  of  a  Dissenting  chapel  was  void  for 
non-enrolment. 

A  conveyance  or  lease  of  land  for  a  charitable  purpose,  which  does  not 
satisfy  the  provisions  of  the  Act,  is  not  the  less  void  because  the  trustees 
have  power  to  sell  the  land  and  apply  the  proceeds  to  other  purposes :  Bunt* 
ing  V.  Sargent,  supra. 

AU  devises  and  bequests  of  freeholds,  copyholds,  or  leaseholds  to  charitable 
purposes  made  by  wills  dated  or  re-published  after  the  passing  of  9  Geo.  11. 
c.  36,  axe,  consequently,  void :  AmoldY.  Chapmany  1  Ves.  Sen.  108;  Att.-Oen. 
V,  TomhinSy  Amb.  216;  Att.-Oen.  v,  Oraves,  ibid.  155;  Johnston  v.  8u>ann, 

3  Madd.  457 ;  Paiee  v.  ArehbisTiop  of  Canterbury y  14  Ves.  364  ;  Entwistle  v. 
Davisy  L.  B.  4  Eq.  272,  277. 

A  devise  of  land  for  charitable  purposes  contained  in  a  will  executed  before 
9  Geo.  n.  c.  36,  was  valid,  although  the  testator  died  after  the  Act  came  into 
operation :  AshbumJiam  v.  Bradshaw,  2  Atk.  36 ;  Att.^Gen.  v.  Andrews,  1 
Ves.  Sen.  225 ;  but  see  Att-Oen,  v.  Eeartwelly  Amb.  451 ;  AU,'Gen.  v.  Lloyd, 

3  Atk.  551.  Otherwise,  however,  where  the  will  had  been  executed  before, 
but  re-published  aft^  the  passing  of  that  Act :  Willet  v.  Sand/ord,  1  Ves. 
Sen.  178,  186.    See  also  AU.-Gen.  v.  Bradley,  1  Eden,  482. 

A  rent-charge  issuing  out  of  land  being  itself  real  estate  cannot,  of  course, 
be  devised  to  charity.  But  a  gift  to  charity  of  an  annuity  which  is  not  real 
estate,  and  is  not  connected  with  land,  is  good.  Thus,  an  annuity  granted  to 
a  person  and  his  heirs  by  King  Charles  IE.,  to  be  paid  out  of  his  revenue  of 
4^  per  cent,  at  Barbadoes  and  the  Leeward  Islands,  was  held  to  be  personal 
property,  and  capable  of  being  bequeathed  to  charity :  Earl  of  Stafford  v. 
Buckley y  2  Ves.  Sen.  171,  178 ;  Aubin  v.  Daly,  4  B.  &  Al.  59.  See  also  Lady 
Iloldemesse  v.  Lord  Carmarthen,  1  Bro.  C.  C.  377 ;  Sorresby  v.  EcHlins,  9 
Mod.  221 ;  Ait-Qen.  v.  Craves,  Amb.  167,  n. ;  WaiU  v.  Webb,  6  Madd.  71. 

A  gift  to  charity  of  growing  crops  is  invalid :  Symonds  v.  Marine  Society, 
2  Qift.  325. 

So,  also,  a  devise  of  tithes :  Burr  v.  Miller,  W.  N,  1872,  63 ;  and  see 
Denton  v.  Lord  John  Manners,  2  De  G.  &  J.  675, 

But  tenant's  fixtures  which  the  tenant  has  a  right  to  remove,  being  meiely 
personal  chattels,  may  be  validly  bequeathed :  Johnston  v.  Suninn,  3  Madd. 
457,  467. 

(2)  Inierests  in  land. 

A  bequest  of  the  rents  and  profits  of  land  {Thomber  v.  Wilson,  3  Dr.  245; 

4  Dr.  350 ;  Att.-Gen.  v.  Lord  Weymouth,  Amb.  at  p.  24),  or  of  an  annual  sum 
to  be  paid  out  of  rents  {Ridgway  v.  WoodJiotue,  7  Beav.  437),  is  void.  But  a 
bequest  of  arrears  of  rent  is  not  within  the  section :  Edwards  v.  Hall,  6  De 
G.  M.  &  G.  74;  Thomas  v.  Howell,  L.  E.  18  Eq.  198;  Brook  v.  Badley, 
L.  B.  4  Eq.  106. 

A  bequest  of  proceeds  of  sale  of  real  estate,  or  of  a  legac}'  from  a  f imd  to 
be  produced  by  such  a  sale,  is  void  {AtU-Qen.  v.  Lord  Weymouth,  Amb.  20 ; 
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Durour  r.  MoUeux,  1  Ves.  Sen.  320 ;  Curtii  y.  HuUon,  14  Ves.  537 ;  Pake  y.       Sect  4 

Archbishop  of  Canterbury,  14  Ves.  364;  Oibbs  y.  Rumsey,  2  V.  &  B.  294 ;  Page  (o). 

y.  Leapingtffdlf  18  Ves.  463 ;  Jonee  y.  Mitchell,  1  S.  &  S.  290;  Tnietees  of  the 

British  Mueeum  y.  IVhiU,  2  S.  &  S.  695 ;  Waite  y.  Webb,  6  Madd.  71 ;  TAom- 

ber  y.  Wihon,  3  Dr.  246 ;   4  Dr.  350 ;   Incorporated  Church  Building  /Sfo- 

ciety  y.  Coles,  6  De  Qt.  M.  &  G.  324 ;  Bobinson  y.  Robinson,  19  Beay.  494 ; 

Oraham  y.  Paternoster,  31  Beay.  30),  not  because  it  comes  within  the  express 

words,  but  because  it  comes  within  the  meaning  of  the  Act ;  inasmuch  as  if 

such  a  bequest  was  allowed,  the  charity  to  whom  the  bequest  was  made 

might  elect  to  take  the  land.    See  per  Leach,  V.-C,  in  Att.-Oen,  y.  Harley, 

6  Madd.  at  p.  327 ;  and  per  Lord  Cairns  in  Brook  y.  BadUy,  L.  B.  3  Ch.  at  p.  674. 

On  the  same  ground,  the  proceeds  of  real  estate  by  a  prior  will  directed  to  Sale  diiected 
be  sold  cannot,  so  long  as  the  sale  has  not  taken  place,  be  bequeathed  to  by  prior  will, 
charity. 

Li  AU.^Oen.  y.  Harley,  6  Madd.  321,  a  testator,  haying  seyeral  charges  AtL-Osn,  y. 
on  lands,  by  his  will  directed  his  executors  to  conyert  all  his  property  Barley. 
into  money,  and  pay  the  residue  to  his  wife.  The  wife  died  before  the 
charges  in  question  were  paid  off,  haying  bequeathed  her  property  to 
charities.  It  was  argued  that  if  the  trustees  had  raised  the  money  before 
the  wife's  death,  as  they  should  haye  done,  the  charitable  bequest  would 
haye  been  yalid,  and  that  theb  breach  of  duty  ought  not  to  inyalidate  it. 
Leach,  V.-C,  howeyer,  held  that  the  sums,  so  long  as  they  were  not  raised, 
continued  to  be  an  interest  in  [the  land,  and  that  the  bequest  was,  conse- 
quently, yoid. 

A  contrary  decision  was  come  to  in  Shadbolt  y.  Thornton,  17  Sim.  49,  more  Oontnuy 
fully  reported  13  Jur.  697,  and  Marsh  y.  AU.-Gen,,  2  J,  &  H.  61.  decisions. 

In  Shadbolt  y.  Thornton,  a  testatrix  possessed  of  leaseholds  and  pure  per-  ShadioU  v. 
sonalty  appointed  her  brother  uniyersal  legatee  and  executor.  Her  pure  Thomt<m, 
personalty  was  more  than  sufficient  to  pay  her  debts,  funeral,  and  testa- 
mentary expenses.  Her  brother  died  nine  days  after  her,  haying  left  the 
whole  of  his  property  to  charities.  His  executors  took  out  administration  to 
the  testatrix  and  sold  the  leaseholds.  It  was  held  by  Shadwell,  V.-C,  that 
the  charities  were  entitled  to  the  proceeds  under  his  will,  on  the  ground  that 
it  was  the  duty  of  the  lady's  administrators  to  sell  the  leaseholds,  and  that 
they  must  be  considered  as  impressed  with  the  character  which  they  would 
haye  borne  had  that  duty  been  performed. 

.  In  Marsh  y.  Att,-Gen.  a  testator  at  the  time  of  his  death  was  entitled,  ex-  Mar$h  y. 
pectant  on  the  death  of  a  tenant  for  life,  to  one-fourth  share  of  the  proceeds  Att.'Osn, 
of  a  freehold  messuage,  deyised,  subject  to  the  tenancy  for  life,  to  trustees 
for  sale.  The  testator  haying  giyen  his  property  to  a  charity,  it  was  held  by 
Wood,  V.-C,  that  the  interest  of  the  testator  in  the  proceeds  of  the  sale  of 
land  directed  by  the  former  testator  to  be  sold  for  the  purpose  of  distribution 
was  not  an  interest  in  land. 

In  Brook  y.  BadUy,  L.  B.  3  Ch.  672,  a  testator  directed  his  real  estate  to  Brooh  y. 
be  sold  after  the  death  of  his  wife,  and  out  of  the  proceeds  of  such  sale,  and  Badley, 
out  of  his  personal  estate,  he  directed  a  certain  legacy  to  be  paid.  The  per- 
son entitled  to  that  legacy  died  in  the  lifetime  of  the  wife,  haying  by  her  will 
bequeathed  all  her  personal  property  to  trustees  for  charitable  purposes ;  it 
iras  held  by  Lord  Cairns  that  the  legacy  was  an  interest  in  land,  and  could 
not,  whilst  it  remained  unpaid,  be  bequeathed  by  the  legatee  for  charitable 
purposes. 
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Sect.  4  *'JI"  said  his  Lordship  (at  pp.  673,  674),  <*a  testator  deyises  his  real 

(^)*  estate  to  be  sold,  and  the  proceeds  paid  to  A.  B.,  and  A.  B.  subsequently 

makes  his  will,  and  either  devises  those  proceeds  by  name,  or  deyises  all  his 
property  to  charity,  the  proceeds  of  the  sale  of  that  real  estate  will  not  go 
to  the  charity,  and  the  bequest  of  the  second  testator  to  that  extent  is  in- 
valid. That  is  not  matter  in  controversy  at  the  present  day.  It  has,  indeed, 
been  suggested  as  the  reason  for  this,  that  the  second  testator,  or  those  who 
claim  imder  him,  might,  instead  of  having  the  land  sold,  insist  upon  taking 
it  in  its  imcon verted  form,  and  thus  the  charity  might  become  the  actual 
possessor  of  specific  real  estate.  But  this  cannot  be  the  true  reason ;  for  if 
a  testator  devises  his  land  to  be  sold,  and  the  proceeds  given,  not  to  one 
person,  but  to  four  persons,  in  shares,  and  if  one  of  those  four  persons  after- 
wards makes  his  will  and  gives  either  his  share  of  the  proceeds  or  all  his 
property  to  charity,  the  position  of  that  second  testator  with  regard  to  the 
estate  which  is  to  be  sold  is,  in  substance,  that  of  a  person  who  has  a  direct 
and  distinct  interest  in  land.  The  estate  is  in  the  hands  of  trustees,  not  for 
the  benefit  of  those  trustees,  but  for  the  benefit  of  four  persons  between 
whom  the  proceeds  of  the  estate  are  to  be  divided  when  the  sale  takes  place. 
It  may  very  well  be  that  no  one  of  those  four  x>ersons  could  insist  upon 
entering  on  the  land,  or  taking  the  land,  or  enjoying  the  land,  qua  land,  and 
it  may  very  well  be  that  the  only  method  for  each  one  of  them  to  make  his 
enjoyment  of  the  land  productive  is  by  coming  to  the  Court  and  applying  to 
have  the  sale  carried  into  execution,  but  nevertheless  the  interest  of  each  one 
of  them  is,  in  my  opinion,  an  interest  in  land ;  and  it  would  be  right  to 
say  in  equity  that  the  land  does  not  belong  to  the  trustees,  but  to  the  four 
persons  between  whom  the  proceeds  of  sale  are  to  be  divided.  If  the  cases 
of  Marsh  v.  Att.-Gen.  and  Shadbolt  v.  Thornton  are  at  variance  with  these 
principles,  then  I  am  unable  to  follow  those  authorities."  See  also  AgpinaU 
V.  Bourne,  29  Beav.  462  ;  Cadhury  v.  Smith,  L.  E.  9  Eq.  at  p.  43;  Lucaa  v. 
Jones,  L.  E.  4  Eq.  73,  where  ShadboU  v.  Thornton-was  held  not  to  be  binding; 
Re  HiWs  TrusU,  16  Oh.  D.  173;  AshwoHhY.  Munn,  15  Ch.  D.  at  p.  371, 
where  Brett,  M.  E.,  said  that  Marsh  v.  Att,-Gen.  was  overruled  by  Brook  v. 
Badley. 

Nor  is  there  in  such  a  case  any  principle  of  apportionment  by  which  so 
much  of  the  legacy  as  would  be  paid  out  of  personalty  can  be  made  available 
for  the  charity.  The  case  is  the  same  as  if  the  second  testator  at  the  time  of 
his  death  had  a  sum  secured  by  mortgage  of  both  real  and  personal  estate. 
The  whole  sum  is  charged  on  every  part  of  the  security,  and  the  Conit  cannot 
negative  the  security  on  the  realty,  And  say  that,  to  a  certain  extent,  the  sum 
is  to  be  secured  on  the  personalty  only :  Brook  v.  Badley,  L.  E.  3  Gh.  672  ; 
Be  Watts,  Cornford  v.  EllioU,  29  Ch.  D.  947.  See  Be  HilVs  TrusU,  16  Ch.  D. 
173,  where  Malins,  Y.-C,  directed  an  apportionment.  This  is,  of  course, 
entirely  different  from  the  cases  in  which  the  question  has  been  one  of  mar- 
shalling as  between  the  real  and  personal  estate  of  the  testator  bequeathing 
the  charitable  legacy.  As  to  these,  see  ante,  pp.  60  et  seq, 
Hortgagee«  Money  secured  by  mortgage  in  fee  or  for  a  term  {Att.^Oen,  v.  Meyritk,  2 

Ves.  Sen.  44 ;  AU.-Oen.  v.  Caldwell,  Amb.  635 ;  White  v.  Evans,  4  Ves.  21  ; 
Att.'Oen.  V.  Earl  of  Winchdsea,  3  Bro.  C.  C.  373 ;  Johnston  v.  8wann,  3  Madd. 
457 ;  Att.'Oen.  v.  ffarley,  6  Madd.  321 ;  AU.-Gen.  v.  Hurst,  2  Cox,  364  r 
Currie  v.  Pye,  17  Yes.  462)»  or  on  mortgage  of  leaseholds  {Chester  v.  Chester, 
L.  E.  12  Eq.  444),  or  by  equitable  mortgage,  even  though  by  mere  deposit 
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of  deeds  and  by  way  of  collateral  security,  the  primary  security  being  a  bond       Sect.  4 
or  promissory  note  {Alexander  v.  Brame  (No.  2),  30  Beav.  153 ;  Lucas  v.  Jones,  {<>). 

L.  E.  4  Eq.  73 ;  Smith  v.  Sopwith,  W.  N.  1877,  208),  and  arrears  of  interest 
due  upon  mortgage  {Alexander  v.  Brame,  7  De  Q.  M.  &  G.  525,  542),  cannot 
be  bequeathed  for  charitable  purposes.  Such  bequests  come  within  the  ex- 
press terms  of  9  Geo.  11.  c.  36,  and  imder  the  present  Act  are  no  doubt  in- 
cluded in  the  words  **  estate  or  interest  in  land."  This,  of  course,  does  not 
apply  where  the  charge  is  not  on  land :  Walmsley  v.  Rice,  1  Times  L.  E. 
251. 

So,  also,  a  legacy  secured  by  mortgage  {White  v.  Evans,  4  Ves.  21 ;  and  Legacy 
see  Howse  v.  Chapman,  ibid,  542),  or  which  by  the  will  is  made  a  charge  on  charged  on 
land  {Arnold  v.  Chapman,  1  Ves.  Sen.  108;  Currie  v.  Fye,  17  Ves.  462;     ^  ' 
LeacroftY,  Maynard,  3  Bro.  0.  C.  233 ;  Harrison  v.  Harrison,  1  E.  &  M.  71), 
cannot  be  given  to  charity.    In  Wilson  v.  Thomas,  3  My.  &  K.  579,  the 
legacy  was  held  not  to  be  charged  on  land. 

In  Re  Watts,  Com/ord  v.  Elliott,  29  Ch.  D.  947,  it  was  held  that  a  sum  of  Sum  secured 
800?.  secured  by  mortgage  on  the  life  interest  of  a  widow  lady  under  her  ?^,  ^j^ 
marriage  settlement,  and  a  reversionary  interest  of  one  of  her  children,  was 
an  interest  in  land. 

Unpaid  purchase-money  for  which  there  is  a  vendor's  lien  cannot  be  Unpaid  pur- 
bequeathed  to  charity :  Harrison  v.  Harrison,  1  E.  &  M.  71 ;  Edwards  v.  Hall,  chaae-money. 
11  Hare,  at  p.  22 ;  6  De  G.  M.  &  G.  74.  In  one  case,  purchase-money  of 
copyholds  which  the  testator  had  contracted  to  sell,  but  of  which  the  sale  had 
not  been  completed,  was  held  to  pass  to  a  charity  under  a  bequest  of  per- 
801)0,1  estate :  Middleton  v.  Spicer,  1  Bro.  C.  C.  201 ;  and  see  this  case  more 
fully  stated  arguendo  in  Att.-Gen.  v.  Harley,  5  Madd.  at  pp.  325,  326. 

An  unpaid  premium  for  granting  a  lease  is  an  interest  in  land :  Shepheard  Premium  on 
V.  Beetham,  6  Ch.  D.  597 ;  but  not  if  it  is  really  rent :  Brook  v.  Badleij,  L.  E.  lease. 
4  Eq.  106.    So,  also,  is  a  judgment  debt,  if  and  so  far  as  it  is  a  charge  on  Judgment 
land :  Collinson  v.  Fater,  2  E.  &  M.  344 ;  and  see  Jeffries  v.  Alexander,  8  H.  debt. 
L.  0.  594. 

A  bequest  of  a  mere  debt  is  not  within  the  section,  even  though  it  may  Simple  con- 
have  to  be  paid  out  of  the  proceeds  of  sale  of  land.  t™c*  <lebt. 

Thus,  in  Re  Rohson,  EnUey  v.  Davidson,  19  Ch.  D.  156,  a  settlor  covenanted  Re  Robson, 
to  pay  20,000?.  to  trustees,  to  be  held  on  trust  for  his  wife  for  life,  and  then  -5"*^^^' 
for  himself  for  life,  and  afterwards  as  his  wife  should  by  will  appoint.  The 
wife  died  first,  having  exercised  the  power  of  appointment  in  favour  of 
charities.  The  settlor  died  afterwards,  without  having  paid  the  20,0007. 
Part  of  his  estate  consisted  of  impure  personalty,  and  the  pure  personalty 
was  insufficient  for  payment  of  the  20,000?.  It  was  held  that  the  20,000?. 
was  a  mere  debt  due  from  the  settlor's  estate,  and  that,  although  it  would 
have  to  be  partially  discharged  out  of  the  proceeds  of  sale  of  real  estate,  it 
was  nevertheless  not  within  9  Geo.  n.  c.  36.  The  charitable  bequests  were 
accordingly  upheld.  See  also  Waljnsley  v.  Rice,  1  Times  L.  E.  251 ;  Re  Webb, 
Palmer  v.  Webb,  3  ibid.  404 ;  and  cf.  Jeffries  v.  Alexander,  8  H.  L.  C.  594,  and 
Fox  V.  Loionds,  L.  E.  19  Eq.  453,  post,  p.  417. 

It  was  formerly  considered  that  everything  which  could  be  brought  within  Impure 
the  expressions  **  impure  personalty,"  or  **  personalty  savouring  of  realty,"  personalty, 
fell  under  the  prohibition  of  the  Act. 

Those  expressions  did  not  occur  in  the  Act  of  9  Geo.  11.  c.  36,  nor  do  they 
T.  J>V 
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occur  in  the  present  Act,  and  as  their  meaning  is  by  no  means  clear  it  is 
difficult  to  see  what  advantage  is  derived  from  the  use  of  them. 

In  every  case  the  only  question  is  whether  the  property  attempted  to  be 
given  to  charity  was,  in  the  hands  of  the  testator,  an  interest  in  land  or  not. 
It  has  sometimes  been  argued  that  a  gift  is  good  if  the  charity  cannot 
become  possessed  of  land  under  it.  But  this  view  is  erroneous,  and  it  is 
clear  that  the  nature  of  the  testator  s  interest  is  the  only  point  to  be  con- 
sidered: see  Ashworth  v.  Mann,  13  Ch.  D.  at  pp.  371,  373;  Re  Watts, 
Corn/ord  v.  EUioit,  29  Ch.  D.  at  p.  952.  See  also  Brook  v.  BadJ^,  L.  E.  3 
Ch.  672  {anU,  pp.  399,  400),  which  goes  to  the  full  length  of  the  doctiine 
here  stated. 

In  Myers  v.  PerigaJ,  2  De  G.  M.  &  G.  at  p.  619,  Lord  St.  Leonards  said : 
'<  It  is  impossible  to  deny  that  the  cun*ent  of  modem  decisions  is  against  the 
older  cases,  and  that  while  there  is  to  be  discovered  an  inclination  formerly 
to  carry  the  provisions  of  the  Act  beyond  the  intention  of  the  legislature, 
the  tendency  of  modem  decisions  has  been  the  other  way." 

A  devise  to  a  charity  of  a  grant  from  the  Crown  of  a  right  to  lay  chains 
in  the  Thames  has  been  held  void  as  being  an  interest  in  land :  Negus  v. 
Coulter,  Amb.  367. 

Where  the  interest  of  a  shareholder  in  a  company,  whether  incorporated  or 
not,  possessing  lands  merely  as  incidental  to  their  undertaking,  is  limited  to 
the  profit  to  arise  from  the  undertaking,  it  is  not  an  interest  in  land,  and 
can  be  validly  bequeathed  to  charity. 

The  leading  case  on  this  branch  of  the  subject  is  Myers  v.  Perigal,  2  De 
G.  M.  &  G.  599.  That  was  a  case  of  a  banking  company  established  imder 
a  deed  of  settlement,  and  consequently  not  incorporated.  Under  that  deed 
the  directors  had  power  to  purchase  or  take  on  lease  houses,  buildings,  or 
premises  for  carrying  on  the  business  of  the  company,  and  to  sell  the  same 
for  the  benefit  of  the  company,  and  such  lands,  houses,  or  buildings  were  for 
the  purposes  of  the  deed  to  be  deemed  personal  estate  and  part  of  the  capital 
of  the  company,  and  were  to  be  vested  in  trustees  on  such  tmsts  as  would 
effectually  secure  the  object  and  intention  of  the  deed  in  relation  thereto.  It 
was  held  by  Lord  St.  Leonards  that  shares,  in  the  company  could  be  validly 
bequeathed  for  charitable  purposes.  '^The  true  way  to  test  it,"  said  his 
lordship  (at  p.  620),  **  would  be,  to  assume  that  there  is  real  estate  of  tiie 
company  vested  in  the  proper  persons  under  the  provisions  of  the  partner- 
ship deed.  Could  any  of  the  partners  enter  upon  the  lands,  or  claim  any 
portion  of  the  real  estate  for  his  private  purposes  P  Or  if  there  was  a  house 
upon  the  land,  could  any  two  or  more  of  the  members  enter  into  the  occu- 
pation of  such  house  ?  I  apprehend  they  clearly  could  not;  they  would  have 
no  right  to  step  upon  the  land ;  their  whole  interest  in  the  property  of  the 
company  is  with  reference  to  the  shares  bought,  which  represent  their  propor- 
tions of  the  profits.  No  incumbrancer  of  an  individual  member  of  the  com- 
pany would  have  any  such  right.  .  .  .  Upon  all  principle,  therefore,  I  think 
it  is  perfectly  clear  that  this  bequest  is  not  within  the  statute."  See  also  the 
observations  of  James,  L.  J.,  in  Aahworth  v.  Munn,  15  Ch.  D.  at  p.  368. 

The  principles  laid  down  in  Myers  v.  Perigal,  supra,  apply  with  greater 
force  in  the  case  of  a  company  incorporated  by  charter  or  Act  of  Parliament, 
**  where  the  lands  are  held  by  the  corporation  itself,  being  a  body,  in  theory 
at  least,  distinct  from  the  shareholders  of  whom  the  company  is  composed  " ; 
see  per  Loi-d  Cranworth,  in  Edwards  y.  Hall,  6  De  G.  M.  &  G.  at  p.  93. 
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Shares  in  such  companies  are  accordingly  not  interests  in  land,  and  it  b      Seot.  4 
immaterial  whether  the  Act  incoi'porating  the  company  does  or  does  not         (<>)• 
expressly  declare  the  shares  to  be  personal  estate :  Edwards  v.  Hall,  6  De 
G.  M.  &  G.  74,  overruling  Ware  v.  Cumherlege,  20  Boay.  503. 

Thus,  shares  in  the  London  Gas  Light  and  Ooko  Co.,  incorporated  by  Gaa,  water, 
charter  {Thompaon  v.  Thompson^  1  Ooll.  381 ;  Edwards  v.  Hall,  eupra)^  in  the  ^^^  railway 
Liverpool  Gas  Light  Co.,  incorporated  by  Act  of  Parliament  (Sparling  ^^P*""^' 
v.  Parker,  9  Beav.  460),  and  in  a  gas  company  established  by  deed  {ibid,), 
have  all  been  held  capable  of  being  bequeathed  to  a  charity.  Similarly, 
ahares  in  the  London  Dock  Co.  {Hilton  v.  Qiraxtd,  1  De  G.  &  Sm.  183 ; 
Fiesehel  v.  PariSy  2  S.  &  S.  384),  and  in  the  East  and  West  India  Dock  Co. 
{ibid.),  and  St.  Katherine's  Dock  Stock  {Walker  v.  Milne,  11  Beav.  507),  all 
these  dock  companies  having  been  incorporated  by  statute  ;  shares  in  a  dock 
company  established  by  deed  {Sparling  v.  Parker,  9  Beav.  450) ;  stock  and 
shares  in  various  canal  companies  {Walker  v.  Milne,  11  Beav.  507  ;  Edwards 
V.  Hall,  6  De  G.  M.  &  G.  74 ;  Be  Langham's  Trust,  10  Hare,  446.  Tomlinson 
v.  Tomlinson,  9  Beav.  459,  and  Ware  v.  Cumberlege,  20  Beav.  603,  in  both  of 
which  a  contrary  decision  was  come  to,  are  now  overruled ;  and  see  Howse 
V.  Chapman,  4  Yes.  642,  where  Bath  Navigation  shares  were  held  within  the 
Act),  in  waterworks  companies  {Ashion  v.  Lord  Langdale,  4  De  G.  &  Sm.  402  ; 
Edwards  v.  Hall,  supra),  banking  companies  {Myers  v.  Perigal,  2  De  G. 
M.  &  G.  699 ;  Ashton  v.  Lord  Langdale,  supra),  and  railway  companies  {Ash^ 
ton  V.  Lord  Langdale,  supra),  have  all  been  held  capable  of  being  bequeathed 
for  charitable  purposes.  So,  also,  scrip  shares  in  a  projected  railway  com- 
pany :  Ashton  v.  Lord  Langdale,  supra. 

And  where  a  railway  company  had  leased  its  railway  to  another  company, 
80  that  the  profits  earned  by  the  first  company  consisted  merely  of  the  rent 
received  under  the  lease,  it  was  held  that  shares  in  it  were  not  within  the 
Act :  lAnley  v.  Taylor,  1  Giff.  67  ;  S»  (J,  on  appeal,  nom,  Taylor  v.  Linley,  2 
De  G.  F.  &  J.  84. 

Li  EntwisileY.  Davis,  L.  B.  4  Eq.  272,  the  shares  in  question  were  shares  Land 
in  the  British  Land  Co.,  Limited,  and  shares  in  the  National  Freehold  Land  ^^V^^7' . 
Society.  The  British  Land  Co..  was  established  by  deed  of  settlement,  and 
its  business  was  the  purchase  and  improvement  of  lands.  The  National 
Freehold  Land  Society  was  a  benefit  building  society  established  pursuant 
to  6  &  7  Will.  rV.  c.  32,  and  its  object  was  to  raise  by  subscription  a 
fund  out  of  which  any  member  should  receive  the  amount  of  his  share  for 
the  erection  or  purchase  of  a  dwelling-house  or  other  real  or  leasehold 
estate.  It  was  held  that  shares  of  neither  of  these  oompanies  were  within 
the  statute. 

Shares  in  the  New  Biver  Co.  are,  however,  real  estate :  Drybviter  v.  Bar^  Shares  in 
tholomew,  2  P.  Wms.  127 ;  Davall  v.  New  Biver  Co.,  3  De  G.  &  Sm.  394.  ^^  ^i^®' 

It  IB  expressly  provided  by  sect.  22  of  the  Companies  Act,  1862  (25  &  26  j^^^^  ^^^^ 
Yict.  c.  89),  that  shares  and  other  interests  of  members  in  companies  regis-  oompanies. 
tered  under  that  Act  are  personal  estate  and  not  of  the  nature  of  real  estate. 

Shares  in  a  mining  company  conducted  on  the  cost-book  principle  are  not  Cost-book 
ordinarily  within  the  statute ;  for,  as  a  rule,  the  mines  are  vested  in  trustees  mhiing 
for  the  purpose  of  the  undertaking  generally,  and  the  interest  of  the  share-        ^ 
holders  is  limited  to  the  profits  derived  from  working  the  mine :  Hayter  v. 
Tucker,  4  K  &   J.  243;  and  cf.   Waison  v.  SpraUey,    10  Ex.  222.     See, 
however,  Morris  v.  Olynn,  27  Beav.  218,  where  a  contrary  decision  was 
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arrived  at ;  this  case,  however,  is  scarcely  consistent  with  Myers  v.  Perigal, 
and  other  cases  cited  ante,  p.  402,  and  was  disapproved  of  by  Wood,  V.-C, 
in  Eniwistle  v.  Davis,  L.  R.  4  Eq.  at  p.  275.  See,  also,  MacSwinney  on 
Mines,  Quarries,  and  Minerals,  pp.  464,  475. 

The  case  would,  however,  be  different  if,  as  sometimes  occurs,  the  mines 
were  vested  in  the  trustees  not  for  the  purpose  of  the  undertaking  generally, 
but  for  the  individual  adventurers  in  proportion  to  their  shares :  Hayter  v. 
Tucker,  4  K.  &  J.  at  p.  251. 

In  the  case  of  debentures  the  rule  is  this :  a  charge  on  the  profits  of  a 
going  concern  is  not  an  interest  in  land :  Attree  v.  Hawe,  9  Ch.  D.  337 ;  lie 
Watts,  Corn/ord  v.  EUiott,  29  Ch.  D.  at  pp.  951,  952.  Where  the  debenture- 
holder  cannot  wind  up  the  corporation  to  enforce  his  charge,  and  cannot  in 
any  manner  attach  the  land,  but  has  merely  a  right  to  a  share  in  the  profits, 
the  case  falls  within  the  principles  which  have  been  stated  {ante,  p.  402)  to 
apply  in  the  case  of  shares. 

It  is  now  settled  that  mortgage  debentures  made  by  a  railway  company  in 
the  form  given  in  Sched.  C.  to  the  Companies  Clauses  Consolidation  Act,  1845 
(8  &  9  Vict.  c.  16),  do  not  give  the  holder  a  specific  charge  upon  the  land  or 
property  of  the  company,  but  only  on  the  profits  and  earnings  arising  from 
the  company's  undertaking:  Gardner  r,  L,  C,  A  D,  Ry,  Co,,  L.  E.  2  Ch.  201. 
Similar  decisions  had  previously  been  arrived  at  with  regard  to  railway 
debentures  created  under  other  Acts :  Doe  v.  St»  Heleris  By,  Co,,  2  Q.  B.  364; 
Hart  V.  Eastern  Union  Ry,  Co,,  7  Ex.  246. 

It  has  accordingly  been  held  that  such  debentures  are  not  interests  in 
land,  and  can  be  validly  bequeathed  to  charit}'-:  Re  MitchelVs  Estate,  6 
Ch.  D.  655;  AUreeyr.  Hawe,  9  Ch.  D.  337.  See  also  Walker  v.  Milne,  11 
Beav.  507 ;  Myers  v.  Perigal,  16  Sim.  533 ;  Ashton  v.  Lord  Langdah,  4  De  G. 
&  Sm.  402. 

The  case  is,  of  course,  the  same  with  debentures  created  under  the  Com- 
panies Clauses  Consolidation  Act,  1845,  by  any  other  company,  as,  for  in- 
stance, a  waterworks  company:  Holdsworth  v.  Davenport,  3  Ch.  D.  185. 
Chandlery,  Howell,  4  Ch.  D.  651,  in  which  a  different  decision  was  come  to, 
must  be  regarded  as  overruled. 

The  case  would  be  altogether  different  if  the  debentures  were  an  actual 
mortgage  on  the  land,  and  not  merely  a  charge  on  the  earnings. 

The  questions  which  arise  in  cases  of  this  kind  were  thus  dealt  with  by 
James,  L.  J.,  in  Attree  v.  Hawe,  9  Ch.  D.  at  pp.  346,  347  :  **  Now,  how,  dealing 
with  the  matter  on  principle,  does  the  case  of  a  railway  debenture  stand  ? 
Previously ....  it  was  very  diflBcult  to  say  that  it  was  not  a  charge  or  incum- 
brance on  land  within  the  words  of  the  statute.  There  are  in  this  country 
a  great  many  railways  which  are  private  and  individual  property.  All,  or 
almost  all,  the  Canal  Acts,  passed  about  the  end  of  the  last  century  and  the 
beginning  of  this,  contained  powers  enabling  the  proprietors  of  any  mine  or 
work  within  a  certain  distance  of  the  canal  to  make  a  railway  or  tramway 
communication  with  the  canal,  the  same  to  be  open  to  the  public  on  the  pay- 
ment of  the  same  tolls  as  were  taken  by  the  canal  itself.  Now,  it  is  clear 
that  a  mortgage  or  debenture,  in  the  very  words  of  the  ordinary  railway 
debenture,  given  by  the  owner  of  such  a  railway,  would,  in  fact,  be  precisely 
similar  to  a  mortgage  on  land."  His  Lordship  then  proceeded  to  distinguish 
between  a  debenture  ''made  under  statutory  authority  by  a  Parliamentary 
body  established  and  empowered  to  make,  maintain,  and  manage  for  public 
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convenience  a  great  public  highway,'*  and  a  similar  charge  on  a  private       Sect.  4 
owner's  railway ;  and  he  disapproved  of  the  case  of  AaJiion  v.  Lord  LangdcUe  (o). 

(4  De  O.  &  Sm,  402),  where  it  was  held  that  a  railway  debenture  was  an  " 

interest  in  land  within  9  Geo.  11.  c.  36. 

Nor  is  railway  debenture  stock,  or  debenture  stock  of  other  companies,  Debenture 
created  under  the  Companies  Clauses  Act,  1863  (26  &  27  Vict.  c.  118),  Part  HE.,  stock, 
an  interest  in  or  charge  upon  land.    It  is  merely  a  right  to  a  perpetual 
annuity  payable  out  of  the  concern,  and  may  therefore  be  validly  bequeathed 
for  charitable  purposes :  AUree  v.  JIatue,  9  Ch.  D.  337. 

Policies  of  assurance,  by  which  the  directors  engage  <'to  pay  out  of  the  Polioiesof 
funds,"  or  that  "the  funds  shall  be  liable,"  or  "that  a  share  of  the  funds  "«»««». 
shall  be  paid,"  are  not  interests  in  land,  although  the  assets  of  the  company 
consist  partly  of  real  estate.    And  the  case  is  the  same,  although  the  effect 
of  the  policy  is  to  make  the  assured  a  member  of  the  company :  March  v. 
AU,'Gm,y  6  Beav.  433. 

A  private  partnership  occupies  a  different  position.  Where  the  partnership  Private 
property  includes  land,  the  share  of  a  partner  in  the  partnership  is  an  interest  partnership, 
in  land  which  cannot  be  bequeathed  to  charity:  Aahworth  v.  Muntit  15 
Gh.  D.  363 ;  and  see  Baxter  v.  Browtiy  7  M.  &Gr.  198.  For  although  the  share 
of  each  partner  is  not  a  share  in  any  specific  asset,  or  in  any  specific  part  of  the 
assets,  real  or  personal,  yet  the  amount  due  to  each  partner  in  respect  of  his 
share  is  a  charge  or  incumbrance  on  the  land  forming  part  of  the  partnership 
assets :  Ashworih  v.  Munn,  supra,  at  pp.  369,  370,  per  James,  L.  J.  In  Ray- 
mond  V.  Lakeman,  16  W.  B.  67,  it  was  held  that  a  share  in  a  partnership,  the 
property  of  which  consisted  partly  of  leaseholds,  could  be  bequeathed  to  a 
charity.    And  see  Forbes  v.  Steven^  L.  E.  10  Eq.  at  p.  189. 

It  was  held  in  Knapp  v.  Williams,  4  Yes.  430,  n.,  that  a  mortgage  of  turn-  Turnpike  and 
pike  tolls  was  an  interest  affecting  land  within  9  Geo.  11.  c.  36.    See  also  harbonr  toUa, 
AU.-Oen.  v.  Meyrick,   2  Ves.  Sen.  44;  Earl  Stafford  v.  Buckley,  thid.  171.  *°' 
Knapp  V.  Williams  was  followed  by  AsJiton  v.  Lord  Langdale,  4  De  G.  &  Sm. 
402 ;  and,  as  regards  harbour  tolls,  by  Ion  v.  Ashton,  28  Beav.  379 ;  and, 
as  regards  dock  tolls,  by  Alexander  v.  Brame  (No.  2),  30  Beav.  153;  and 
see  Tyrrell  v.  Whinfidd,  W.  N.  1877,  99. 

It  is  not  clear  from  the  report  what  the  security  in  the  case  of  Knapp  v. 
Williams  really  was.  Lord  St.  Leonards  said,  in  Myers  v.  Perigal,  2  De  G. 
M.  &  G.  at  p.  619,  that  there  was  '*  an  actual  assignment  of  the  real  property 
on  which  the  tolls  were  secured."  But  this  seems  doubtful :  see  Re  Christ- 
mas,  Martin  v.  Lacon,  33  Ch.  D.  at  p.  340. 

The  law  was  reviewed  by  the  Court  of  Appeal  in  Be  Christmas,  Martin  v.  jie  ChrUtnuu 
Lacon,  33  Ch.  D.  332.    In  that  case  the  Great  Yarmouth  Port  and  Haven  Martin  v. 
Commissioners  had  power  under  a  local  Act  to  levy  certain  duties  on  all  '^^*^* 
vessels  cutting  or  leaving  the  haven,  and  on  all  vessels  loading  or  unloading 
in  Yarmouth  Eoads,  and  also  certain  duties  on  goods  imported  and  exported. 
They  had  also  i>ower  to  mortgage,  assign,  and  charge  the  duties  as  a  security 
for  money  borrowed.    There  were  also  vested  in  tiie  Commissioners,  under 
their  Act,  certain  warehouses,   workshops,  and  other  buildings,  and  the 
piers,  breakwaters,  docks,  &c.  belonging  to  the  haven.    By  the  foim  of  bond 
upon  which  the  Commissioners  were  authorized  to  borrow,  they  were  expressed 
to  assign  such  proportion  of  the  above-mentioned  duties  as  the  sum  secured 
by  the  particular  bond  bore  to  the  whole  sum  borrowed.    It  was  held  that 
such  a  bond  was  not  an  interest  in  land  within  9  Geo.  II.  c.  36. 

Cotton,  L.  J.,   said  (at  p.  339):  '*In  my  opinion.     .     .     .    you  cannot 
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possibly  say  that  this  duty  is  a  heroditament  within  the  meaning  of  the 
section.  It  is  not  in  any  way  inseparably  connected  with,  and  certainly  not 
in  any  way  issuing  out  of,  any  land.  It  is  a  duty  which  is  to  be  collected 
by  the  Commissioners  on  vessels  which  may  come  into  the  roads  or  the 
haven,  or  in  respect  of  goods  which  are  landed  or  exported  from  the  haven, 
or  from  or  to  vessels  which  are  in  the  roads.  It  is  very  true  that  tho 
Commissioners  have  duties  to  perform,  and  duties  connected  with  land,  and 
probably  that  is  the  reason  why  the  right  to  claim  these  tolls  was  vested  in 
them.  But  that  does  not  make  the  tolls  in  any  way  an  incorporeal  heredita- 
ment so  connected  with  the  land  as  to  be  within  the  mischief  of  the  statute, 
or  within  the  meaning  of  the  statute. 

**  Then  is  it  in  any  way  an  interest  in  land  P  What  I  have  already  said 
answers  that.  It  is  not  connected  with  or  incident  to  the  land,  but  it  is  that 
which  is  granted  to  the  Commissioners,  who  have  duties  imposed  upon  them 
connected  with  the  land  of  the  haven.  In  my  opinion,  therefore,  if  we  come 
to  look  at  this  case  severed  from  decisions,  it  cannot  be  said  that  these  bonds 
which  the  testator  had  were  either  an  hereditament  within  the  meaning  of 
the  statute  or  an  interest  in  land  of  any  kind  whatsoever." 

It  is  clear  that  the  last-mentioned  case  did  not  overrule  Knapp  v. 
Williams  and  Ion  v.  Ashton.  If  the  statement  of  Lord  St.  Leonards,  above 
cited,  with  regard  to  Knapp  v.  WHliama  is  accurate,  the  decision  could  not 
have  been  otherwise  than  it  was,  for  a  mortgage  on  land  must  undoubtedly 
be  an  interest  in  land.  If,  on  the  other  hand,  that  statement  is  inaccurate, 
and  the  mortgage  in  fact  comprised  the  toUs  only,  it  may  still  be  that  the 
tolls  were  so  intimately  connected  with  land  as  to  be  an  incorporeal  here- 
ditament within  the  statute.  With  regard  to  this.  Cotton,  L.  J.,  said 
{Re  Christmas  J  Martin  v.  Lac(m,  33  Ch.  D.  at  p.  341):  "In  that  case 
{Knapp  V.  Williams) y  he  (Lord  Loughborough)  considered  that  tolls  for  the 
use  of  a  turnpike  road,  and  for  the  use  of  what  was  certainly  vested  in  the 
trustees,  of  turnpikes  and  toll-houses,  might  be  considered  as  so  far  connected 
with  the  land  as  to  be  an  incorporeal  hereditament  within  the  statute. 
Therefore  that  decision  does  not  apply  to  the  present  case,  where  the  duties 
are  of  a  very  different  nature."  (See  also  Be  David,  Buckley  v.  Royal  National 
Li/ehoat  Institution,  41  Ch.  D.  168). 

And  his  Lordship  added,  with  regard  to  /on  v.  Ashtofi :  "There  it  was 
held  that  dock  tolls  were'  within  the  statute,  and  that  they  could  not  be 
given  to  charitable  uses ;  but  the  Master  of  the  Bolls  expressly  decided  upon 
the  authority  of  Knapp  v.  Williams,  It  may  be  that  those  dock  tolls  wei*e 
so  connected  with  the  land  as  to  come  within  the  principle  of  Knapp  v. 
Williams;  but  if  he  only  decided  upon  the  authority  of  the  decision  in  Knapp 
V.  Williams,  I  think  he  was  wrong  in  doing  so." 

The  result  is  that  no  invariable  rule  can  be  laid  down  with  regard  to  these 
tolls,  but  each  case  must  bo  decided  upon  its  own  merits. 

It  is  plain  from  Be  Christmas,  Martin  v.  Lacon,  supra,  that  a  charge 
merely  on  tolls,  whether  turnpike,  harbour,  or  dock  tolls,  is  not  either  a 
hereditament  or  an  interest  in  land  within  the  Act.  See  also  Be  HaUttt, 
Howarth  v.  Massey,  5  Times  L.  B.  285 ;  Be  David,  Buckley  v.  Boyal  National 
Li/ehoat  Institution,  41  Ch.  D.  168. 

If,  on  the  other  hand,  tho  trustees  or  commissioners  creating  the  mortgage 
have  real  estate  vested  in  them,  and  the  privilege  of  receiving  tolls  is  an 
incident  or  addition  to  tho  income  and  profit  arising  from  the  land,  it  mar 
itself  bo  a  '*  hereditament "  or  "  interest  in  land  "  within  the  Act. 
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This  hiUj  been  hold  to  bo  the  case  with  lighthoucjo  tolls  :  AtL-frtu,  v.  Jones y        S60t*  4 
1  Mac.  &  G.  574.     See  alao  Walmaley  v.  Bice,  1  Times  L.  R.  251.     So,  also,  (o)« 

in  the  case  of  bridge  tolls:  Re  David,  Buckley  y.  BoycU  National  Lifeboat 
ImtitutioHy  41  Ch.  D.  168,  where  the  securities  in  question  were  Swansea 
Harbour  Bonds. 

The  distinction  between  the  two  classes  of  cases  is  thus  stated  in  Att,-Gen,  Distinction 
V.  Jones,  supra,  at  p.  589: — **The  question  then  is,  the  house  (i.  e,,  the  stated  in 
lighthouse)  being  clearly  real  property,  for  there  is  no  doubt  about  that,  Jq^^^ 
whether  the  privilege  of  receiying  tolls  on  condition  of  keeping  up  the  light 
is  not  an  incident  or  addition  to  the  income  and  the  profit  arising  from  the 
house,  or  whether  it  be  a  totally  distinct  and  independent  personal  franchise, 
which  in  that  case  would  be  personalty,  and  not  realty."    See  also  Attree  y, 
Hawe,  9  Ch.  D.  at  p.  350 ;  Be  Christmas,  Martin  y.  Lacon,  33  Oh.  D.  at  p.  343 ; 
Be  David,  Buckley  y.  BoycU  National  Lifeboat  Institution,  supra,  at  p.  177. 

The  next  cases  requiring  to  be  noticed  are  those  relating  to  mortgages  of  Mortgages  of 
rates.  ™*®®* 

The  leading  case  of  this  kind  is  Finch  v.  Squire,  10  Ves.  41,  in  which  j'i^ehy, 
it  was  held  that  a  mortgage  of  poor  rates  and  county  rates  was  an  interest  Squirs, 
in  land  within  9  Geo.  11.  c.  36.  Grant,  M.  B.,  said  (at  pp.  43,  44):  <'  It 
is  true  they  (the  rates)  are  not  raised  out  of  the  land  only,  but  by  far 
the  greatest  part  is  raised  out  of  the  land ;  for  the  land  pays  so  mudi  rent  in 
consequence  of  the  occupier  being  liable  to  the  poor  rates :  otherwise  the 
landlord  would  haye  more  rent.  So,  all  that  is  paid  in  respect  of  the  land  is 
got  from  the  land,  as  much  as  rent  arises  out  of  the  land  itself.  It  is  more 
properly  to  be  said  to  arise  out  of  land,  because  it  is  in  respect  of  the  occupa- 
tion, than  the  tolls  for  the  mere  privilege  of  passing;"  and  he  held  that 
there  was  no  solid  distinction  between  that  case  and  Knapp  y.  Williams,  ante, 
p.  405.  In  Bs  Harris,  Jacson  y.  Oauernors  of  Queen  Anne*s  Bounty,  15  Ch.  D. 
at  p.  565,  Jessel,  M.  E.,  said  that  **  the  doctrine  of  Finch  y.  Squire  was  that, 
inasmuch  as  the  rates  were  chargeable  in  respect  of  the  ownership  of  the  land 
and  could  be  leyied  by  distress,  they  were  like  rent." 

Finch  y.  Squire  was  followed  in  Thornton  y.  Kempson,  Kay,  592,  where  Thornton  v. 
Wood,  V.-C,  held  that  a  mortgage  of  rates  authorized  by  Act  of  Parliament  Kempson. 
to  be  leyied  upon  the  occupiers  of  houses  in  a  town  was  within  the  statute, 

and  incapable  of  being  bequeathed  to  a  charity.    See,  also,  Att^-Gen.  y.  Mey- 
rick,  2  Ves.  Sen.  44 ;  Earl  Stafford  y,  Buckley,  ibid.  171 ;  Bexy,  Bates,  3  Prico, 

341. 
In  Be  Harris,  Jacson  y.  Governors  of  Queen  Anne's  Bounty,  15  Ch.  D.  561,  Re  HarrU. 

the  question  was  with  regard  to  money  secured  by  bond  upon  police  rates.  Police  rates. 

Under  the  Acts  applicable  in  that  case  (2  &  3  Vict.  c.  93 ;  3  &  4  Vict.  c.  88  ; 

and  7  &  8  Vict.  c.  33)  the  bond  was  giyen  by  the  justices,  but  the  guardians 

of  the  tmion,  and  not  the  justices,  were  the  authorities  to  leyy  the  rate :  the 

justices,  therefore,  could  only  pledge  moneys  to  be  receiyed  by  them  from 

other  persons,  so  that  the  security  could  not  be  regarded  as  an  interest  in 

land. 
This  case  is  disting^uiahable  from  and  quite  consistent  with  Finch  y.  Squire, 

and  although  Jessel,  M.  B.,  expressed  an  opinion  that  Attree  y.  Hatoe,  9 

Ch.  D.  337,  might  be  considered  to  haye  oyerruled  Finch  y.  Squire,  yet  he 

certainly  did  not  decide  that  it  had  in  fact  done  so. 
The  next  case  is  Jervis  y.  Lawrence,  22  Ch.  D.  202.    There  a  metropolitan  jcnit  t. 

vestry,  in  whom  wei'e  vested  the  powers  of  commissioners  under  a  suburban  Lawrence. 

Improvement  Act,  were  empowered  to  rate  occupiers  and  borrow  money  on 
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(0). 


Finch  V. 
Squire  Dot 
overruled. 


State  of 
authorities. 


Besultof 
authorities. 


Improvement 
bonds,  &c. 
creating' 
chart^e  on 
land. 


Bond  creating 
merely  charge 
on  rates. 


the  security  of  the  rates.  In  that  case  the  vestiy  were  the  persons  who 
actually  levied  the  rates ;  and  payment  could  be  enforced  either  by  action  or 
distress.  It  was  held  by  Bacon,  V.-C,  that  a  mortgage  of  such  rates  was 
not  an  interest  in  land.  The  Vice-Chancellor  said  (at  pp.  211,  212) :  **  Now, 
what  are  the  means  of  enforcing  that  contribution  in  the  shajw  of  rates  ?  It 
may  bo  enforced  either  by  bringing  an  action  against  an  owner  or  occupier  who 
i*ef uses  or  neglects  to  pay,  or  by  issuing  a  distress  warrant  to  levy  upon  his 
goods  and  chattels  for  the  amount  demanded.  How  does  that  affect  the 
land  ?  Not  in  any  degree.  The  land  cannot  be  sold  by  the  incumbrancers, 
if  the  commissioners  can  be  called  incumbrancers,  and  they  cannot  affect  it 
or  touch  it."  He  also  expressed  decisively  (see  pp.  214,  215,  217)  bis  opinion 
that  Finch  v.  Squire  had  been  overruled. 

Finch  V.  Squire  has  not,  however,  been  overruled.  In  the  recent  case  of 
Payne  v.  Eadaihy  13  App.  Cas.  at  p.  628,  Finch  v.  Squire  was  mentioned 
without  any  suggestion  that  its  authority  had  been  shaken.  And  it  has  been 
recentiy  followed  by  Kay,  J.,  in  /^  Gange,  Mummery  v.  Oange,  Times, 
19  March,  1889. 

It  cannot  be  said  that  the  authorities  on  this  subject  are  in  a  satisfactory 
state,  and  it  may  be  regretted  that  advantage  was  not  taken  of  the  Mortmain 
and  Charitable  Uses  Act,  1888,  to  introduce  some  simple  principle  which 
might  govern  aU  cases  of  this  kind :  see  Re  David,  Buckley  v.  Royal  National 
Lifeboat  Institution,  41  Ch.  D.  at  p.  175. 

The  result  of  the  authorities,  however,  as  they  stand  at  present,  seems  to 
be  this.  The  case  of  Finch  v.  Squire  not  having  been  overruled,  must  be 
taken  to  bo  good  law.  Re  Harris  is  not  inconsistent  with  Finch  v.  Squire, 
and  is  also  good  law.  On  the  other  hand,  it  is  difficult  to  see  how  Jervis  v. 
Lawrence  can  be  reconciled  with  Finch  v.  Squire,  and,  indeed,  the  judgment 
proceeded  upon  the  ground  that  Finch  v.  Squire  had  been  overruled.  The 
authority  of  Jervis  v.  Lawrence  would,  therefore,  seem  to  be  doubtful. 

Mortgages  of  rates,  therefore,  are  interests  in  land,  and  cannot  be  be- 
queathed to  charity.  The  only  exception  is  where  such  special  circumstances 
are  present  as  were  found  in  Re  Harris,  that  the  persons  who  effect  the 
charge  are  not  those  whose  duty  it  is  to  levy  the  rates. 

That  this  is  the  true  view  is  supported  by  the  observations  of  Cotton,  L.  J.» 
in  Re  Watts,  Corn/ord  v.  Elliott,  29  Ch.  D.  at  p.  952  ;  and  in  Re  Christmas, 
Martin  v.  Lacon,  33  Ch.  D.  at  p.  342. 

The  principles  applicable  in  the  case  of  corporation  or  improvement  bonds 
would  seem  to  be  simileu:. 

Where  the  charge  created  by  such  bonds  is  on  the  lands  and  general  pro- 
perty of  the  corporation  as  well  as  on  the  rates,  they  are  an  interest  in  land, 
and  cannot  be  bequeathed  to  charity :  Howse  v.  Chapman,  4  Ves.  542 ;  Rex  y. 
Winsianley,  8  Price,  180;  Walmsley  v.  Rice,  1  Times  L.  E.  251 ;  Re  Hatton, 
Rohson  V.  Oibhs,  4  ibid,  311 ;  Re  Hallett,  Houmrthy.  Massey,  5  ibid,  285,  with 
regard  to  Leicester  Corporation  bonds;  Re  Thompson,  Bedford  v.  Teale, 
Times,  17  Jan.  1889,  with  regard  to  Bradford  Corporation  bonds. 

The  same  conclusion  was  come  to  with  regard  to  bonds  issued  under  the 
Dover  Corporation  Sea  Defences  Act,  1877  :  Re  Gange,  Mummery  v.  Gange, 
Times,  19  March,  1889. 

It  has,  however,  been  held  that  where  the  charge  created  by  the  bond  is 
merely  upon  the  general  district  rates  it  is  not  an  interest  in  land :  Re 
Hallett,  Howarth  v.  Massey,  5  Times  L.  B.  285 ;  Re  Thompson,  Bedford  v. 
Teale,  Times,  17  Jan,  1889.    See  also  Bunting  v.  Marriott,  19  Beay.  163,  where 
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it  was  held  that  Tothill  Fields  Improyoment  bonds  could  bo  bequeathed  to       Sect.  4 
charity.  (<>)» 

A  bond  of  the  Mersey  Docks  and  Harbour  Board,  which  did  not  in  terms  ^j^  merely 
impose  any  charge  on  land,  but  created  merely  an  obligation  by  the  Dock  creating 
Corporation,  was  held  not  to  be  an  interest  in  land :  Be  Hallett,  Howarth  v.  ol>l>g»*i<»- 
Ma$9ey,  5  Times  L.  B.  285. 

East  India  Stock  is  not  within  the  section :  AU.-Qtn,  v.  6^7ea,  d  L.  J.  East  India 
Ch.44.  S*o^- 

Leicester  Corporation  Three  and  a  Half  Per  Cent.  Bedeemable  Stock  was  Corporation 
held  to  be  an  interest  in  land,  it  being  considered  that  the  money  had  really  "^^^* 
been  lent  to  the  Corporation  not  to  be  paid  off  before  a  certain  time,  and  the 
Act  under  which  the  Corporation  Stock  was  issued  providing  that  it  should 
be  charged  on  all  the  property  of  the  Corporation,  including  land:   Re 
HaUetty  Howarth  y.  Maaaey,  supra. 

It  has  also  been  held  that  Metropolitan  Board  of  Works  Consolidated  Stock  of 
Stock  cannot  be  bequeathed  to  charity :  Cluff  y.  Cluff,  2  Ch.  D.  222.  B^^f"**" 

Works. 

Money  to  he  laid  out  in  Land. 

A  bequest  to  a  charity  of  money  to  be  laid  out  in  the  purchase  of  land  is  Bequest  to  be 
bad,  as,  for  instance,  a  bequest  to  enable  charity  trustees  to  complete  a  l*id  out  in 
purchase  of  land :  Corbyn  y.  French,  4  Ves.  at  p.  431 ;  Att.^Oen,  v.  Ueartwelly 
2  Eden,  234. 

A  bequest  for  the  construction  of  a  well  and  the  erection  of  a  public  pump 
was  held  yoid :  Kirhmann  y.  Lewie,  38  L.  J.  Ch.  570. 

The  case  is  the  same  where  the  direction  to  lay  out  in  land  is  not  express,  Implied  direc- 
but  is  implied  from  the  words  of  the  will,  or  follows  necessarily  from  the  **°?'*^i^^ 
nature  and  objects  of  the  charity  to  which  the  bequest  is  made :  Pritchard  y. 
Arhouin,  3  Buss.  456. 

In  cases  of  this  kind  the  question  is,  what  was  the  testator's  intention.    If  Question  of 
the  intention  was  that  land  should  be  purchased,  the  gift  is  void.    If,  on  the  "**©otion. 
other  hand,  there  was  no  such  intention,  then  there  is  nothing  in  the  bequest 
repugnant  to  the  Act. 

Primd  facie,  a  direction  that  a  bequest  shall  be  laid  out  in  erecting  a  << Build" 
building  is  construed  to  include  a  direction  to  purchase  the  land  on  which  i™phee 
the  building  shall  be  erected:  Att.-Oen.  y.  Tyndall,  Amb.  614;  Pelhamv.     ^"^ 
Anderaon,  1  Bro.  C.  C.  444,  n. ;  Att.-Oen:  y.  Nash,  3  ihid.  588 ;  Foy  v.  Foy, 
1  Cox,  163;  Att.'Gen.  y.  Wiiliams,  2  Cox,  387;  Chapman  y.  Broivti,  6  Ves. 
404 ;  Att.'Gen.  v.  Parsons,  8  Ves.  186 ;  Att.-Oen.  y.  Davies,  9  Ves.  at  p.  544 ; 
Pritchard  y.  Arhouin,  3  Buss,  at  p.  458 ;  Smith  v.  Oliver,  11  Beav.  481 ;  Trye 
y.  Corporation  of  Ohucester,  14  Beay.  173 ;  GibhU  y.  Hohson,  3  My.  &  K.  517 ; 
MaHin  v.  WelUted,  18  Jur.  941 ;  Be  Lee's  TrusU,  21  W.  E.  168 ;  Re  Wat- 
mough's  Trusts,  L.  E,  8  Eq.  272  ;  Hawkins  y.  Allen,  10  ihid.  246 ;  PraU  v. 
Harvey,  12  ibid.  544 ;  Re  Cox,  Cox  v.  Davie,  7  Ch.  D.  204  ;  Re  Jones,  Jones  y. 
Williams,  2  Times  L.  E.  544  ;  Re  Taylor,  Martin  y.  Freeman,  4  ihid.  302. 

A  similar  meaning  is  primd  facie  attributed  to  a  direction  to  ''esta-  *<EHtabliah" 
blish" :  Tatham  v.  Drummond,  4  De  G.  J.  &  S.  484  ;  Att.-Oen.  v.  Hull,  9  Hare,  implies 
647;  Att.'Oen.  v.  Hodgson,  15  Sim.  146;  Longstaff  y.  Rennison,  1  Dr.  28;  P'*^'^**®- 
Re  Clancy,  16  Beav.  295 ;  Dent  v.  AUcroft,  30  Beav.  335 ;  Dunn  v.  Bownas, 
1  K.  &  J.  596;  and  see  Att.-Gen.  v.  Williams,  2  Cox,  387. 

In  Tatham  v.  Drummond,  supra,  a  bequest  to  a  charitable  society  to  bo  Tatham  v. 

Brummottd. 
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Sect.  4       applied  as  tiie  Committee  should  **  tliink  best,  towards  the  establishment  in 

(o).  the  neighboui'hood  of  London  or  Westminster  of  slaughter-houses  away  from 

the  densely-poj^ulated  places  in  which  they  are  now  situated,  and  for  the 

relief  of  and  protection  from  cruelty  to  the  animals  taken  to  be  slaughtered,'' 

was  held  void ;  and  Lord  Westbury,  in  giving  judgment,  said :  "  The  word 

'establishment'  involves  the  idea  of  putting  the  charity  on  a  i)ermanent 

footing.     It  points  to  the  purchase  of  sites  of  land,  and  the  erection  of 

permanent  buildings,  and  it  cannot  be  doubted  that  if  there  were  no  Statute 

of  Mortmain,  a  bequest  to  establish  a  charity,  such  as  a  school  or  a  hospital, 

in  any  parish  or  district  would  be  carried  into  effect  by  the  purchase  of  land 

and  the  erection  of  buildings  thereon." 

Sawkins  v.  Li  Hawkins  v.  Allen,  L.  E.  10  Eq.  246,  a  lady  gave  a  cheque  for  5,000/.,  to 

^  *^'  be  laid  out  in  the  erection,  establishment,  and  support  of  a  hospital.    A 

declaration  of  trust  was  executed,  and  a  few  days  afterwards  the  donor  died. 

It  was  held  that  the  donor  having  died  within  twelve  months  after  the  deed, 

and  the  acquisition  of  land  not  being  excluded,  the  gift  was  void. 

"Found"  A  direction  to  **  found"  also  jprimd  facie  indicates  an  intention  that  land 

"J^^  shall  be  purchased :  Hopkins  v.  Fhillipa,  3  Giff.  182 ;  Be  Hedgman,  Morley  v. 

Croxon,  8  Ch.  D.  156.     But  a  gift  to  "found  a  charitable  endowment" 

has  been  upheld :  Salushury  v.  Denton,  3  K.  &  J.  529.    So,  also,  a  gift  to 

further  the  preaching  and  teaching  of  certain  doctrines:  Be  Moseley,  Moseley 

y.  MoeeUy,  4  Times  L.  B.  301. 

Not  "endow  "      But  such  an  intention  is  not  implied  by  the  use  of  the  word  **  endow  "  or 

or  "support."   c,  g^pj^^." 

Thus,  a  bequest  to  support  or  endow  a  school  is  good:   Be  Hedyman, 

Morley  v.  Croxon,  8  Ch.  D.  156 ;  Be  Holburne,  CoaUs  v.  MachiUop,  53  L.  T. 

N.  S.  212 ;  see  KirkhanJc  v.  Hudson,  7  Price,  221. 
So,  also,  a  gift  for  the  endovnnent  of  an  existing,  or  even  a  future  church 

or  chapel :  Edwards  v.  Hall,  6  De  G.  M.  &  G.  74 ;  SinneU  v.  Herbert,  L.  E. 

7  Ch.  232  ;  see  Be  Adams,  Harle  v.  Adams,  4  Times  L.  E.  757. 
Test.  In  these  cases  the  test  is  to  see  how,  independently  of  the  Act,  the  Court 

would  direct  the  trust  to  be  executed :  Att.^Oen,  v.  Williams,  2  Cox,  387 ; 

Edwards  v.  Hall,  11  Hare,  at  p.  16. 
Land  obtain-        If  the  testator's  intention  was  that  land  should  be  purchased,  the  gift 
whet«    "         ^^  ^^^^»  notwithstanding  that  the  necessary  land  may  be  obtained  by  other 

means :  AU.-Gen,  v.  Tyndall,  Amb.  614 ;  AU.-Oen.  v.  Nash,  3  Bro.  C.  C. 

588 ;  Qiblett  v.  Hohson,  3  My.  &  K.  517 ;  Dunn  v.  Bownas,  1  K.  &  J.  596. 

It  was  formerly  held  that  the  gift  was  good  if  the  trustees  could  get  a  piece 

of  ground  given  to  them  without  the  necessity  of  purchasing  it :   Vaughan  v. 

Farrer,  2  Yes.  Sen.  182 ;  AU.-Oen.  v.  Bowles,  ibid.  547.    But  the  contrary 

is  now  established. 
Even  where  the  charity  to  which  money  is  bequeathed  '  *  towards  building  " 

possesses  land  upon  which  the  intended  buildings  may  be  erected,  the  gift  is 

void  unless  the  testator  precludes  the  application  of  the  legacy  in  the  purchase 

of  other  land :  Att.^Oen.  v.  Hyde,  Amb.  751 ;  Oiblett  v.  Hobson,  3  My.  &  K. 

517.    In  Booth  V.  Carter,  L.  E.  3  Eq,  757,  a  contrary  decision  was  arrived  at, 

but  that  case  has  not  been  followed :  Be  Watmough*s  Trusts,  L.  E.  8  Eq.  272 ; 

Be  Cox,  Cox  V.  Davie,  7  Ch.  D.  204. 
Direction  that      The  bequest  is  not  rendered  valid  by  a  direction  that  the  legacy  shall  not 
le^cy  shall      -^e  paid  until  the  building  has  been  commenced :  Pratt  v.  Harvey,  L.  E.  12 

Eq.  544  ;  Be  Jones,  Jones  v.  Williams,  2  Times  L.  B.  544.    Otherwise,  how- 
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ever,  where  the  chtirch  is  to  be  finished  and  consecrated  before  the  legacy  is       Sect.  4 
paid :  Dixon  v.  Butler,  3  Y.  &  C.  Ex.  at  pp.  681,  682.  "  (o). 


Nor  is  it  rendered  valid  by  the  fact  that  there  is  a  direction  that  until  till  building" 
on  eligible  purchase  can  be  made  the  money  shall  be  invested  in  an  unobjec-  commenced, 
tionable  manner :  Oruve$  v.  Case,  4  Bro.  C.  C.  67 ;  English  v.   Orde,  Duke,  Or  for  inter- 
ed.  by  Bridg.  p.  432 ;  Pritchard  v.  Arhouin,  3  Euss.  456 ;  Mann  v.  Bur-  S^J^^nt 
lingham,  1  Keen,  235,  in  effect  overruling  OrimmeU  v.  Qrimmett,  Amb.  210 ; 
and  see  AU.-Qen.  v.  Ooddard,  T.  &  B.  348. 

A  bequest  for  building,  establishing,  or  foimding  is  not,  however,  neces-  Bequest  for 
sarily  void :  see  Philpott  v.  Governors  of  SL  George's  Hospital,  6  H.  L.  0.  at  ^"^^'^i^' 
pp.  351,  352,  overruling  Att.-Oen.  v.  Bowles,  3  Atk.  806.    If  the  testator  ™*^      ^^^^^^^' 
manifests  an  intention  that  the  bequest  shall  not  be  laid  out  in  purchasing 
land,  it  is  good.    The  authorities  lay  down  that  this  intention  may  be  shown 
in  one  of  two  ways.    The  testator  may  either  point  to  the  use  of  land  already 
in  mortmain  for  the  site  of  the  building ;  or  he  may  direct  either  expressly 
or  by  dear  implication  that  no  part  of  the  fund  shall  be  applied  in  pur- 
chasing a  site:  AU,^Qen,  v.  Davies,  9  Ves.  635;  Pritchard  v.  Arhouin,  3 
Buss.  456 ;  Maiher  v.  Scott,  2  Keen,  172  ;  Re  WatmougKs  Trusts,  L.  B.  8  £q. 
272 ;  Hawkins  v.  Allen,  10  ibid.  246 ;  PraU  v.  Harvey,  12  ibid,  544. 

A  bequest  for  the  erection  {Brodie  v.  Duke  of  Chandos,  1  Bro.  C.  0.  444  n. ;  Ei-ection  or 
AU.'Gen.  v.  Bishop  of  Oxford,  ibid.;  Olubb  v.  Att.-Gen.,  Amb.  373;  Att,-  f^P^®* 
Gen.  V.  Parsons,  8  Ves.  186;  Att.-Geiu  v.  Munby,  1  Mer.  327;  Fisher  v.  wlSSidy 
Brierley,  1  De  G.  F.  &  J.  643 ;  Sewell  v.  Crewe-Bead,  L.  E.  3  Eq.  60)  or  in  mortmain, 
rebuilding,  repair,  or  improvement  {Harris  v.  Barnes,  Amb.  651 ;  Att.-Gen. 
V.  Bishop  of  Chester,  1  Bro.  0.  0.  444  ;  Ait. -Gen.  v.  Parsons,  supra ;  Shaw 
V.  PicktJuill,  Dan.  92 ;  Ingleby  v.  Dobson,  4  Buss.  342),  of  buildings  upon 
land  already  in  mortmain  is  valid. 

Consequently  if  the  testator  clearly  points  to  the  use  of  land  already  in  Where  tes- 
mortmain  as  a  site  for  the  intended  building  the  gift  is  good :  Att.^Gen,  v.  ^^^  points 
Davies,  9  Ves.  535 ;  Pritchard  v.  Arbouin,  3  Buss.  456 ;  Mather  v.  Scott,  mortmain. 
2  Keen,  172;  Trye  v.  Corporation  of  Gloucester,  14  Beav.    173;  Gibleit  v. 
Hobson,  3  My.  &  K.  517. 

Where  there  was  a  bequest  by  an  incumbent  to  be  laid  out  in  building  a 
parsonage,  it  was  held  that  the  testator  intended  the  building  to  be  ujiou 
glebe  belonging  to  the  living :  Sewell  v.  Crewe-Bead,  L.  B.  3  Eq.  60 ;  and 
see  Glubb  v.  Att.-Gen.,  AmU  373. 

So  also  a  gift  for  building  a  parsonage  in  connection  with  a  church  was 
upheld,  there  having  been  a  piece  of  land  set  tipart  for  a  parsonage  ever 
since  the  church  was  consecrated:  Cresswell  v.  Cresswell,  L.  B.  6  £q.  69. 
See,  however,  Be  WatmougKs  Trusts,  L.  B.  8  Eq.  272 ;  Pratt  v.  Harvey, 
L.  B.  12  Eq.  544 ;  Be  Cox,  Cox  v.  Davie,  7  Ch.  D.  204. 

And  a  bequest  for  the  enlargement  of  a  parish  church  was  held  good : 
Be  Hawkin's  Trusts,  33  Beav.  570. 

A  gift  to  erect  buildings  on  land  validly  conveyed  to  charity  during  life  Gift  to  erect 
by  deed  duly  enrolled  under  this  section  is  good :  Fisher  v.  Brierley,   10  buildings  on 
H.  L.  C.  159.    But  this  of  course  is  not  so  where  the  deed  was  void  under  dittin^UfeT 
the  section:  Morris  v.   Owen,    W.  N.   1875,  134;  Be  Taylor,  Martin  v. 
Freeman,  58  L.  T.  N.  S.  538. 

The  beqiTest  is  also  vaUd  where  the  testator  shows  a  clear  intention  that  Money  not  to 
no  part  of  the  money  shall  be  applied  in  the  acquisition  of  land.  ^  applied  in 

Thus,  the  testator  may  expressly  prohibit  the  application  of  any  pai-t  of  JSad.*"'*^ 
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Sect. 

(0). 


Implied 
intentioii. 


Extrinsio 
GTidence. 


Bequeet  for 
building  if 
land  should 
be  given. 


Bequest  to 
charitable 
institution  on 
condition  of 
furnishing 
land  invalid. 


Income  to  be 
applied  in 
**  establish- 
ing." 


the  fund  in  purchasing  land :  Henshaw  v.  Atkinson,  3  Madd.  306 ;  PhilpoU  y. 
Governors  of  St,  George's  Hospital,  6  H.  L.  0.  338 ;  Cawood  v.  Thompson,  1 
Sm.  &  G.  409.  Or  he  may  direct  a  charitable  institution  to  be  established 
" in  such  manner  as  not  to  violate  the  Mortmain  Acts"  :  Biscoe  v.  Jackson, 
35  Ch.  D.  460.  Or,  again,  he  may  direct  the  trustees  to  have  regard  to  the 
application  of  the  fund  being  consistent  with  the  laws  then  in  force  :  Dent  v. 
Allcro/t,  30  Beav.  335 ;  Re  Ludlow's  Trusts,  W.  N.  1870,  218.  In  any  of 
these  cases  the  gift  is  good. 

The  intention  need  not,  however,  be  express.  It  is  sufficient  if  it  can  be 
clearly  gathered  from  the  general  scope  and  construction  of  the  will :  Ait.- 
Gen.  v.  Williams,  2  Cox,  387  ;  Hill  v.  Jones,  2  W.  E.  657. 

And  evidence  is  admissible  to  show  that  the  testator  contemplated  building 
on  land  already  in  mortmain  or  to  be  acquired  by  other  means  than  the 
application  of  the  legacy ;  Ait.-Gen.  v.  Hyde,  Amb.  751 ;  Giblett  v.  Hobson, 

3  My.  &  K.  517 ;  Cresstoell  v.  Cresswell,  L.  R.  6  Eq.  69. 

A  bequest  of  money  to  be  employed  in  building,  if  land  shall  at  some 
future  time  be  given,  is  valid.  Thus,  in  PhilpoU  v.  Governors  of  St, 
George's  Hospital  (6  H.  L.  C.  338),  a  testator  devised  to  one  Scott,  his  heirs 
and  assigns,  a  piece  of  land  in  Newland,  and  after  declaring  that  he  had 
contemplated  erecting  and  endowing  almshouses  either  upon  some  part  of 
his  estate  or  elsewhere  in  Newland  aforesaid,  in  case  he  died  without 
effecting  such  object,  and  any  persons  or  person  should  within  twelve  months 
after  his  decease,  at  their,  his,  or  her  exi)ense,  purchase  or  give  a  suitable 
piece  of  land  in  Newland  aforesaid,  as  a  site  for  such  almshouses,  he 
empowered  and  directed  his  trustees  to  pay  to  the  trustees  of  the  said 
intended  charity  the  sum  of  60,000^.,  to  be  devoted  to  the  purposes  of  the 
charity,  but  not  to  be  applied  in  or  towards  the  purchase  of  any  lands  for 
the  purpose  of  the  said  charity.  The  House  of  Lords  held  the  bequest  to  be 
valid.  Trye  v.  Corporation  of  Gloucester,  14  Beav.  173,  so  far  as  it  decided 
the  contrary,  must  bo  considered  to  be  overruled.  See  also  Henshaw  v. 
Atkinson,  3  Madd.  306 ;  Cawood  v.  Thompson,  1  Sm.  &  G.  409 ;  Dixon  v. 
Butler,  3  Y.  &  C.  Ex.  677 ;  Chamberlayne  v.  Brockett,  L.  E.  8  Ch.  206 ;  Re 
White's  TrusU,  51  L.  J.  Ch.  830. 

So  also  a  bequest  to  build  almshouses  when  a  proper  site  can  be  obtained 
is  valid :  Re  WhUe's  Trusts,  33  Ch.  D.  449. 

But  a  request  to  the  trustees  of  the  sum  bequeathed  that  they  would  ask 
for  a  grant  of  land  for  the  purposes  of  the  building  has  been  held  not  to 
be  a  sufficient  indication  of  an  intention  to  exclude  the  purchase  of  land : 
Mather  v.  Scott,  2  Keen,  172. 

So,  also,  a  legacy  to  the  trustees  of  a  charitable  institution,  on  condition 
of  their. providing  land  for  building  houses  to  be  dedicated  to  charity,  has 
been  held  void,  **  for  it  is  an  absurd  distinction,  that  a  testator  shall  not  give 
land  to  a  charitjs  but  he  may  give  money,  in  consideration  of  another's 
giving  land  for  a  charity":  AtU^Gen,  v.  Davies,  9  Ves.  535,  543;  and  see 
Dunn  V.  Bownas,  1  K.  &  J.  at  p.  602. 

In  some  cases  the  fact  that  the  income  of  a  fund  is  directed  to  be  applied 
in  *'  establishing  "  has  been  held  to  exclude  an  intention  that  land  shall  be 
purchased. 

Thus  where  there  was  a  direction  to  apply  the  dividends  of  stock  "  for  and 
towards  establishing  a  school,"  the  gift  was  upheld :  Att.-Gen,  v.  Williams^ 

4  Bro.  C.  C.  526 ;  and  see  Martin  v.  Wellstead,  23  L.  J.  Ch.  927.     So,  also, 
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bequests  of  annual  sums  to  establish  a  school  {Harishorne  y.  Nicholson,  20        Seot.  4 
Beav.  58),  for  '*a  perpetual  endowment  or  maintenance  for  two  schools"  (<>)• 

(Kirkbank  v.  Hudion,  7  Price,  212),  for  the  endowment  of  existing  churches 
and  chapels  {Edwards  v.  HaU,  6  De  G.  M.  &  G.  74),  haye  been  hold  good. 

A  similar  decision  was  arriyed  at  where  the  income  of  a  sum  of  money 
was  bequeathed  for  ''proyiding"  a  school-house  {Johnston  y.  SwanUf  3 
Madd.  457 ;  and  see  Craflon  y.  FrUh^  4  De  G.  &  Sm.  237) ;  and  eyen  where 
there  was  a  direction  that  the  income  should  be  applied  in  the  purchase  or 
rental  of  an  appropriate  building:  Davenport  y.  Mortimer^  3  Jur.  287. 

Where  the  institution  intended  to  be  established  or  proyided  for  is  one  Legacy  to 
which  does  not  require  the  possession  of  land,  the  gift  is  good :  Baldwin  y.  establish 
Baldwin  (No.  1).  22  Beay.  413,  where  the  gift  was  to  proyide  stipends  and  no?^^^g 
annuities  for  indigent  persons,  with  proyisions  as  to  the  management  and  land, 
conduct  of  the '*  institution."    See,  also,  University  of  London  y.  Yarrow^  1 
De  G.  &  J.  at  p.  81,  per  Lord  Granworth. 

The  bequest  is  also  supported  in  cases  where  a  discretion  is  giyen  to  the  Discretion  as 
trustees  to  apply  the  fund  either  in  an  unobjectionable  manner  or  in  a  to  application, 
manner  repugnant  to  the  section.    In  such  a  case  the  Court  presumes  that 
the  trustees  will  apply  it  in  accordance  with  law. 

A  bequest  of  stock  to  a  municipal  corporation  to  be  ''applied  in  such  Discretion  as 
manner  and  for  such  purposes  as  the  said  corporation  shall  judge  to  be  toappUcation 
most  for  the  benefit  and  ornament  of  the  said  town,"  was  held  good :  Mayor  ^^[^^. 
o/Faversham  y.  Byder,  5  De  G.  M.  &  G.  350 ;  Salushury  y.  Denton,  3  K.  <&  J. 
629.     See  also  Baldwin  y.  Baldwin  (No.  2),  22  Beay.  419.    WTiere  a  testator  Alternative 
directed  trustees  to  lay  out  money  for  charitable  purposes  upon  land,  either  bequest, 
in  England  or  in  Lrehmd  (in  the  last  of  which  countries  the  Statute  of  Mort- 
main is  not  in  force),  inasmuch  as  the  trustees  had  an  option  to  apply  the 
fund  in  a  lawful  manner  in  one  place,  the  bequest  was  held  good :  University 
of  London  v.  Yarrow,  1  De  G.  &  J.  72.    In  this  case  (24  Beay.  472)  Romilly, 
M.  R.,  declined  to  insert  any  declaration  in  the  decree  intorforing  with  the 
option  of  the  trustees.    But  in  Carter  y.  Oreen,  3  K.  &  J.  at  p.  607,  Wood, 
y.-C,  inserted  a  declaration  in  his  decree  as  to  what  would  bo  an  illegal 
application  of  the  funds  by  trustees  in  exercise  of  their  option. 

The  same  result  follows  where  the  bequest  is  for  erecting  or  endowing  a 
church  {Edwards  v.  Eall,  6  De  G.  M.  &  G.  74 ;  SinnHt  v.  Herbert,  L.  E. 
7  Ch.  232),  endowing,  maintaining,  and  keeping  up  a  school  at  a  particular  . 
place,  or  otherwise  for  school  purposes  {Dent  v.  Allcroft,  30  Beay.  335),  or 
'*  to  support  or  found  a  school"  :  Be  Hedgman,  Morley  y.  Croxon,  8  Ch.  D. 
156. 

So,  also,  where  there  is  a  mere  power  to  purchase  land  :  Att.-Oen*  y.  Ood-  Power. 
dard,  T.  &  R.  348. 

Similarly,  a  bequest  is  not  yoid  where  trustees  haye  an  option  to  lay  it  out  Option  to 
either  in  the  purchase  of  land  or  upon  Goyemment  or  personal  security :  invest  in  real 
Sorreshy  y.  Hollins,  9  Mod.  221 ;  Widmare  y.  Woodroffe,  1  Bro.  0.  C.  13,  n. ;  ''"  ''**''" 
AU,'Gen.  v.  Parsons,  8  Ves.  186 ;  Curtis  y.  Button,  14  Ves.  537. 

For  the  same  reason,  where  a  testator  directed  his  trustees  to  inyest  his 
personal  estate  upon  real  securities,  with  full  power  **  to  change  the  securities 
or  funds,"  and  he  bequeathed  a  part  to  a  charity,  it  was  held  that  the  discre- 
tion as  to  the  mode  of  inyestment  rendered  the  charitable  gift  yalid :  Oraham 
y.  Paternoster^  31  Beay.  30;  Be  Beaumont's  Trusts,  32  Beay.  191. 


or  other 
seourities. 
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Sect  4 

(fih 

Option  as  to 
charities  to  be 
benefited. 


Improper 

application 

restrained. 

Names  of 
charities  pro- 
posed to  be 
benefited 
submitted  to 
judge. 
Sequest  to 
society  bound 
to  purchase 
land. 

Instrument 
of  foundation 
read  into  will. 
Funds  of 
society  not 
necessarily- 
applied  in 


Where  trustees  had  a  disci'etion  to  divide  a  residuary  estate  among  hos- 
pitals or  other  charitable  institutions  as  they  should  think  proi)er,  it  was 
held  that  they  could  exercise  their  discretion  by  giving  impure  personalty  to 
charities  exempted  from  the  Act  and  pure  personalty  to  charities  not  so 
exempted :  Lewis  v.  Allenby,  L.  B.  10  Eq.  668. 

The  same  principle  was  applied  where  the  gift  was  directed  to  be  applied 
for  promoting  the  cause  of  education  or  founding  scholarships  at  Cambridge: 
Be  Marmadfike  Levitt,  1  Times  L.  R.  678. 

But  this  principle  does  not  apply  where  no  intention  is  disclosed  that 
charitable  institutions  are  among  the  objects  intended  to  be  benefited:  Be 
Clark,  Husband  v.  MaHin,  54  L.  J.  Oh.  1080. 

Thus,  the  Court  refused  to  uphold  a  bequest  of  impure  personalty  directed 
to  be  given  to  the  poor  upon  the  ground  that  the  trustees  might,  without 
breach  of  trust,  give  it  to  institutions  capable  of  taking  it :  ibid. 

When  the  trustees  have  an  option  to  apply  the  fund  legally  or  illegally, 
the  Court  will  restrain  an  illegal  application :  Carter  v.  Oreen,  3  K.  &  J. 
591. 

In  Lewis  v.  AUenby,  supra,  the  trustees  were  directed  to  submit  to  the 
judge  in  Chambers  the  names  of  the  charities  proposed  to  bo  benefited. 
See,  however,  University  of  London  v.  Tarrow,  24  Beav.  472,  where  no  such 
direction  was  given. 

A  bequest  to  a  charitable  society  bound  by  its  rules  to  invest  its  funds  in 
the  purchase  of  land  is  void :  Widmore  v.  Woodroffe,  Amb.  636;  Middleton  v. 
CUtherow,  3  Ves.  734 ;  Incorporated  Church  Building  Society  v.  Coles,  5  De 
G.  M.  &  Gt.  324. 

In  these  cases  the  will  is  construed  as  though  the  instruments  constituting 
the  society  were  incorporated  in  it :  Carter  v.  Green,  3  K.  &  J.  691. 

Consequently,  where  the  funds  of  the  society  are  not  necessarily  to  be 
applied  in  purchasing  land,  as  where  they  may  also  be  expended  in  a  manner 
not  obnoxious  to  the  Statute,  the  gift  is  good. 

Thus,  in  Church  Building  Society  v.  Barlow,  3  De  G.  M.  &  G.  120, 
where  it  was  held  that  a  bequest  to  the  Church  Building  Society  was 
good.  Turner,  L.  J.,  said  (at  p.  124),  **  The  case  has  been  argued  for  the 
most  part  as  if  there  had  been  a  direct  bequest  for  the  purpose  of  build- 
ing churches  and  chapels.  There  is,  however,  no  direct  bequest  for  any 
such  purpose,  but  merely  a  bequest  to  a  society  incorporated  for  promoting 
the  enlargement,  building,  and  repairing  of  churches  and  chapels.  .  .  .  These 
objects  may  be  promoted  not  only  by  the  purchase  of  land,  but  by  sub- 
scribing to  build  upon  land  which  has  already  been  devoted  to  that  pur- 
pose, and  is  already  in  mortmain.  There  are,  therefore,  two  modes  in  which 
the  society  might  accomplish   its   objects,  the    one   legal   and  the   other 

which  would  involve  illegal  results I  think  that  the  incorporation 

must  be  referred  to  the  legal  purpose."  It  was,  moreover,  held  that  the 
society  had  not,  imder  the  Act  by  which  it  was  incorporated,  power  to 
purchase  land. 

In  Carter  v.  Oreen,  3  K.  &  J.  591,  there  was  a  bequest  of  residue  to  the 
treasurers  of  a  charitable  society.  The  object  of  the  society,  as  declared  by 
the  deed  under  which  it  was  constituted,  was  to  promulgate  the  Gospel  by, 
inter  alia,  '*  opening  and  supporting  Sunday  schools,  by  the  erection  or 
providing  of  places  for  religious  worship,  and  by  such  other  means  as  to  the 
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aociety  should  seem  meet.*'    It  was  held  by  Wood,  V.-C,  that  the  bequest       Sect.  4 
was  good,  inasmuch  as  the  deed  recited  that  hinds  had  been  abready  purchased  (^)* 

with  the  money  of  the  society,  and  notwithstanding  that  the  deed  contained 
a  further  recital,  that  other  lands  might  be  thereafter  conyeyed  for  the 
purposes  of  the  society;  for  the  erections  might  be  on  the  lands  then  already 
held  in  mortmain. 

So,  also,  in  Wilkinson  y.  Barber,  L.  E.  14  Eq.  96,  where  the  charity  had  a 
number  of  different  objects. 

If,  however,  the  testator  directs  a  gift  to  a  society  to  be  applied  in  a  Direction  that 
manner  repugnant  to  the  section,  the  fact  that  the  society  has  objects  to  bequest  to 
which  the  bequest  might  properly  be  applied  does  not  render  it  valid.  aociety  shall 

Thus,  in  Denton  y.  Lord  John  Manners,  2  De  G-.  &  J.  675,  a  testator  gave  be  laid  out 
his  residuary  personal  estate  to  Lord  John  Manners,  or  the  secretary  for  the  ^^  improper 
time  being  of  "  The  association  for  buying  impropriate  tithes  and  re-vesting  ™*"°^'^* 
them  in  the  Church  of  England,"  and  directed  that  his  pure  personal  estate 
should  be  primarily  applied  to  the  above-mentioned  charitable  purpose.    No 
society  of  such  name  existed,  but  Lord  John  Manners  was  secretary  of  an  as- 
sodatiou  called  ''The  Tithe  Bedemption  Trust,"  estabHshed  for  the  purpose 
of  promoting  the  restoration  of  impropriate  tithes  to  the  Church.    It  was 
alleged  that  several  of  the  modes  in  which  this  association  employed  its  funds 
were  such  that  a  bequest  might  be  legally  made  to  it.  It  was  held  by  the  Court 
of  Appeal  that,  assuming  the  association  to  have  objects  not  interfered  with 
by  9  Oeo.  11.  c.  36,  and  assuming  a  bequest  to  it  generally  to  be  valid,  the 
testator  had  in  the  present  case  himself  pointed  out  the  application  of  his 
money  to  a  particular  object,  and  that,  this  object  being  one  for  which  a  gift 
by  will  could  not  be  made,  the  bequest  was  void. 

A  bequest  out  of  real  estate  for  an  object  not  charitable  is,  of  course,  not  Porpoee  not 
avoided  by  the  section.  charitable. 

Thus,  such  a  bequest  for  the  erection  of  a  monument,  not  being  jmrt  of  the  Erection  or 
fabric  of  the  church,  is  good:  Mellick  v.  President,  &c.  of  the  Asylum,  Jac.  repair  of 
180;   Doe  v.  Pitcher,  3  M.  &  S.  407 ;  Trimmer  v.  Danhy,  2  Jur.  N.  S.  367.  ^^"^"^^^ 
And  see  Mitford  v.  Reynolds,  1  Ph.  185.    So,  the  bequest  of  an  annual  sum 
for  the  repair  of  such  a  monument  is  good  ( Willis  v.  Brown,  2  Jur.  987), 
provided  it  does  not  infringe  the  rule  against  perpetuities.    See  ante,  p.  7. 

But  a  bequest  of  chattels  real  to  build  an  organ  gallery,  being  a  charitable  Organ 
bequest,  is  void  :  Adnam  v.  Cole,  6  Beav.  353.  gaflery. 

The  hiring  of  a  house  or  rooms  does  not  come  within  the  section:  Be  Hiring  house 
Bobson,  Emley  v.  Davidson,  19  Ch.  D.  156 ;  Be  Holbume,  Coates  v.  Mackillop,  or  rooms. 
53  L.  T.  N.  S.  212.    See  also  Davenport  v.  Mortimer,  3  Jur.  287;   Re 
Hedgman,  Morley  v.  Croxon,  8  Ch.  D.  156. 

A  bequest  for  paying  off  an  incumbrance  on  real  estate  belonging  to  a  Paying  off 
charity,  as,  for  instance,  on  a  meeting-house,  is  invalid  {Corhyn  v.  French,  incumbrance. 
4  Yes.  418 ;  Be  LynalVs  Trttsts,  12  Ch.  D.  211),  even  though  the  incum- 
brance be  merely  equitable :  Waterhouse  v.  Holmes,  2  Sim.  162. 

But  a  bequest  for  paying  off  debts  contracted  in  respect  of  a  meeting-  Debt  not 
house,  but  which  do  not  constitute  a  charge  upon  it,  is  valid :  Bunting  v.  charged  on 
Marriott,  19  Beav.  163;  Be  Jones,  Jones  v.  Williams,  2  Times  L.  E.  544.  ^*^* 
See,  however,  Davies  v.  Hopkins,  2  Beav.  276. 

In  Aston  v.  Wood,  22  W.  E.  894,  a  gift  of  money,  to  be  invested  on  real  Honey  to  be 

securities  and  the  income  paid  to  a  charity,  was  held  void.    It  must  be  i*^^f«*«d  on 

real  seonzi^. 
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remembered  that  charitable  triisteeB  are  now  authorised  to  infest  on  real 
security.    See  awfe,  p.  2Y7. 

The  same  is  the  case  with  a  direction  to  invest  "  on  mortgage  security ;" 
for  the  Court  will  not  presume  that  the  mortgage  of  a  personal  chattel,  as  a 
ship,  or  of  real  estate  in  Ireland,  Scotland,  or  in  any  foreign  country,  was 
intended :  Baker  y.  Sutton,  1  Keen,  224,  233,  234. 

A  bequest  of  pure  personalty  may  be  so  connected  with  a  devise  of  real 
estate  as  to  be  itself  void. 

Where  houses  were  devised  for  the  benefit  of  the  poor  of  a  jyarish,  and  a 
sum  given  for  the  endowment  of  them,  it  was  held  that,  the  gift  of  the 
houses  being  void,  the  money  bequest  failed  also :  Ait-Oen,  v.  Oouldingy  2 
Bro.  C.  C.  428 ;  Att-Oen,  v.  Whitchurchy  3  Ves.  141 ;  Price  v.  Haihawayy  6 
Madd.  304.    And  see  further,  ante,  pp.  45,  46,  and  cases  there  cited. 

So,  also,  where  there  was  a  legacy  to  build  almshouses  and  purchase 
ground,  which  failed,  a  residuary  bequest  to  a  charitable  society  provided 
they  would  furnish  a  piece  of  ground  to  biiild  the  houses,  and  would  take  the 
management,  was  held  to  fail  with  the  principal  gift :  Att,'Gen,  v.  Davies,  9 
Yes.  535.  See  also  Att,'Gen,  v.  Hodgson,  15  Sim.  146.  This  case,  however, 
more  properly  belongs  to  another  class  of  decisions,  and,  if  so,  was  wrongly 
decided.    See  post,  p.  418. 

The  Court,  as  we  have  seen,  is  unwilling  to  permit  charity  funds  to 
be  invested  in  the  purchase  of  land,  on  the  ground  that  it  is  contrary  to 
the  policy  of  the  Mortmain  Acts :  Att,^Oen,  v.  Wilson,  2  Keen,  680 ;  Mather 
V.  ScoU,  ibid.  172. 

Such  purchases  are,  nevertheless,  allowed  where  they  are  plainly  beneficial 
to  the  charity.    See  ante,  p.  278,  and  cases  there  cited. 
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Precatory  or  Secret  Trttate. 

An  illegal  bequest  in  favour  of  a  charity  cannot  be  carried  out  by  means 
of  a  precatory  trust  or  a  recommendation  to  trustees.  In  such  a  case  the 
gift  is  as  void  as  if  an  express  trust  had  been  declared  in  favour  of  charity : 
Att,'Gen,  v.  Davies,  9  Ves.  at  p.  546;  Kirkbank  v.  Hudson,  7  Price,  212 ;  P*7- 
kington  v.  Boughey,  12  Sim.  114.  See,  however,  Baldwin  v.  Baldwin  (No.  1), 
22  Beav.  413. 

Nor  can  the  statute  be  evaded  by  trusts  of  a  secret  or  honorary  character. 

If  there  is  a  devise  to  persons  and  their  heirs  of  property  coming  within 
this  section,  and  a  secret  understanding  between  the  devisees  and  the  tes- 
tator that  they  will  hold  it  upon  trust  for  a  charitj%  the  gift  is  void,  and  the 
devisees  cannot  take  beneficially :  Boson  v.  Statham,  1  Eden,  508 ;  Edwards 
V.  Pike,  ibid.  267 ;  Muckleston  v.  Brown,  6  Ves.  52 ;  Boyle  v.  Edwards,  cited 
ihid.  at  p.  61 ;  Stickland  v.  Aldridge,  9  Ves.  516 ;  Pilkington  v.  Boughey,  12 
Sim.  114 ;  Johnstone  v.  Hamilton,  5  Giff.  30;  Moss  v.  Cooper,  1  J.  &  H.  352  ; 
Sweeting  v.  Sweeting,  12  W.  R.  239;  Springett  v.  Jenings,  L.  R.  6  Ch.  333. 
And  see  Burr  v.  MUler,  W.  N.  1872,  63 ;  O'Brien  v.  Tyssen,  28  Ch.  D. 
372,  where  the  secret  trust  was  upheld  on  the  ground  that  it  was  taken  out 
of  the  operation  of  9  Geo.  11.  c.  36,  by  the  Church  Building  Act,  43  Geo.  HI. 
c.  108.     See  also  ante,  pp.  54  et  seq. 

And  the  heir  may  compel  the  devisee  to  disclose  the  secret  xuiderstanding : 
Boson  V.  Staiham,  supra;  Muckleston  v.  Brown,  supra;   Martin  v.  Hutton, 
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cited  6  Yes.  at  p.  61 ;  Stickland  y.  Aldridge^  supra.    And  if  it  is  denied  by       Sect.  4 
the  devisee  it  may  be  proved  aliunde:  Edwards  v.  Pike,  1  Eden,  267.  (o) 

But  the  burden  of  proof  is  on  those  who  allege  the  existence  of  the  trust :  Burden  of 
Paine  v.  Hall,  18  Ves.  475 ;  Jones  v.  Badley,  L.  R.  3  Ch.  at  p.  364.  proof. 

If  the  trust  is  established,  but  it  is  uncertain  to  how  much  of  the  property 
the  testator  intended  it  to  extend,  it  rests  with  the  trustee  to  show  to  what  part 
of  the  property  the  trust  does  not  extend :  Russell  v.  Jackson ,  10  Hare,  204. 
'  If,  however,  there  is  no  secret  trust  established  the  donees  take  the  gift  'Where  no 
beneficially :  Addlington  v.  Cann,  3  Atk.  141 ;  Paine  v.  Hall,  18  Ves.  475 ;  secret  trust 
WcUlgrave  v.  Tehjs,  2  K.  &  J.  313 ;  Lomax  v.  Ripley,  3  Sm.  &  Giff.  48.    See  ^^^^^® 
also  Wheeler  v.  Smith,  1  Giff.  300 ;  Longstaff  v.  Rennison,  1  Dr.  28 ;  Little-      ^^  ^     ^' 
dale  V.  Bickerstelh,  24  W.  R.  507  ;  Brook  v.  Badley,  L.  B.  3  Ch.  362. 

Where  real  estate  is  devised  subject  to  a  condition  to  transfer  part  to  a  Devise  on 
charity,  the  devisee  is  absolutely  entitled  discharged  from  the  condition:  condition  to 
Poi/r  V.  Mial,  6  Madd.  32 ;  and  see  Henchman  v.  AU.-Oen,,  3  My.  &  K.  485.    *^^®'  ^ 

The  present  section  cannot  be  evaded  by  a  voluntary  covenant  that  the  ^     ^*    . 
executors  shall  pay  a  sum  of  money  after  the  covenantor's  death,  which  favour  of 
will  have  to  be  raised  out  of  his  real  estate  or  impure  personalty.  charity  to  be 

In  Jeffries  v.  Alexander,  8  H.  L.  C.  594,  Brame,  five  years  before  his  ^^ 
death,  executed  a  deed  of  covenant  with  Alexander,  that  he  would  in  his  realty, 
lifetime,  or  that  his  executors  would  within  twelve  months  after  his  decease  Jeffries  v. 
(but  subject  and  without  prejudice  to  the  payment  and  discharge  out  of  his  Alexander. 
assets  of  all  his  debts,  funersd  and  testamentary  expenses,  and  of  any  bequest 
he  might  make  by  his  will  or  any  codicil  thereto),  invest  60,000/.  in  consols, 
in  the  names  of  trustees,  to  be  held  by  them  ux>on  certain  charitable  trusts. 
The  deed  was  not  enrolled.    The  property  left  by  the  covenantor  at  his  death 
consisted  almost  entirely  of  mortgages  for  terms  of  years.    The  judges  who 
attended  to  assist  the  House  of  Lords  were  equally  divided  in  their  opinion 
upon  the  question  submitted  to  them  by  the  House,  viz.,  assuming  the  vali- 
dity of  the  deed  of  covenant,  whether  the  sum  of  60,000/.  was  payable  from 
the  proceeds  of  the  chattels  real  of  the  covenantor,  there  being  no  other  assets 
from  which  the  payment  could  be  made.    The  majority,  however,  of  the 
House  of  Lords  determined  the  question  in  the  negative,  reversing  the  deci- 
sion of  the  Lords  Justices  {nom.  Alexander  v.  Brame,  7  De  G.  M.  &  G.  525). 

A  voluntary  covenant  to  secure  by  will  the  payment  of  a  sum  of  money  for  jr^^  y. 
charitable  purposes  stands  upon  the  same  footing :  Fox  v.  Loivnds,  L.  B.  19  Loundt, 
Eq.  453. 

In  such  a  case,  the  covenant  can  only  be  satisfied  out  of  pure  personalty,  Ck>yeDantoiily 
and,  like  a  legacy,  must  abate  in  the  proportion  of  the  impure  to  the  pure  satiafied  out 
personillty :  ihid,,  and  see  ante,  pp.  60  et  seq,  ^^ty. 

The  case  is,  however,  different  where  the  covenant  constitutes  a  mere  debt.  Covenant 
and  there  has  been  no  evasion  of  the  statute :  Re  Rohson,  Emley  v.  Davidson,  boiug  mere 
19  Ch.  D.  156,  anU,  p.  401.  ^®^'- 

Where  real  estate  is  devised  in  trust  for  a  charity,  not  only  is  the  trust  Derise  of 
made  void  by  the  Act,  but  the  devise  of  the  legal  estate  also,  which,  in  the  le««^  ®**^*®v 
event  of  there  being  no  residuary  devise  in  which  it  is  comprised,  or  no  valid  charitable    ^ 
gift  over,  descends  to  the  heir-at-law :  Addlington  v.  Cann,  3  Atk.  at  p.  155 ;  trust. 
DosY.  Wn'ghU,  2  B.  &  Al.  710;  Pilkington  v.  Boughey,  12  Sim.  114 ;  Cramp  v. 
Playfoot,  4  K.  &  J.  479 ;  Churcher  v.  Martin,  W.  N.  1889,  116,  a  case  of  an 
unenroUed  conveyance. 
But  this  is  not  the  case  where,  in  addition  to  the  charitable  trusts,  there  Not  where 
T.  E  G 
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Sect.  4       are  other  trusts  not  liable  to  objection,  for  here  the  devise  of  the  legal  estate 

(^)  is  supported  by  the  valid  tnist:   IVillet  v.  Samlford,  1  Ves.  Sen.  180;  Arnold  v. 

there  are  valid  Chapman,  ibid.  108;  Doe  v.  Pitcher,  6  Taunt.  359 ;  Doe  v.  Harris,  16  M.  &  W. 
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517;   Young  v.  Grove,  4  C.  B.  G68;   Wright  v.  WilHn,  7  Jiu-.  N.  S.  441. 

Nor  is  it  the  case  where  the  devise  is  nuide  subject  to  a  secret  charitable 
trust,  which  is  void.  Hero  the  legal  estate  jwisses  to  the  devisee,  but  is  held 
by  him  in  trust  for  the  heii*-at-law  or  other  person  entitled  in  default  of  the 
charity:  Sweeting  v.  Htveeting,  12  W.  R.  239. 

A  gift  over  to  individuals  or  to  charitable  uses  not  void  under  this  section, 
in  the  event  of  the  pi^cv-ious  gift  being  void,  is  valid,  and  will  not,  as  Lord 
Northington  considered  {Att.-Gen,  v.  Tyndall,  2  Eden,  207,  214),  be  taken 
to  have  l)een  inserted  for  the  purpose  of  intimidating  the  heir  and  next  of 
kin,  and  preventing  them  from  opposing  the  charity,  or  be  held  a  fraud 
upon  the  section :  De  Themmines  v.  De  Bonneval,  5  Russ.  288 ;  Robinson  y. 
Robinson,  19  Beav.  494  ;  Carter  v.  Green,  3  K.  &  J.  591 ;  Jlarren  v.  Rudall, 
4K.  &  J.  atp.  618. 

A  limitation  over  after  a  devise  to  charity,  which  is  only  expressed  to  take 
effect  in  the  event  of  the  deviso  failing  for  some  specified  reason  (other  than 
illegality),  will  nevertheless  take  effect  upon  failure  of  the  devise  under  the 
provisions  of  this  section. 

Thus,  where  a  testator  devised  a  house  to  the  inhabitants  of  a  certain  place 
for  an  asylum,  and  directed  the  executors  to  call  a  meeting  of  the  inhabitants 
and  appoint  a  committee,  and  in  the  event  of  the  inhabitants  not  appointing 
a  committee  devised  the  house  over,  it  was  held  that  the  limitation  over  took 
effect,  although  the  prior  gift  failed,  not  for  the  reasons  specified  in  the  will, 
but  because  it  was  void  under  9  Geo.  11.  c.  36 :  Hall  v,  Warren,  9  H.  L.  C. 
420;  S.  C.  nom.  Warren  v.  Rudall,  4  K.  &  J.  603. 

Wood,  V.-C,  in  giving  judgment  in  the  Court  below,  said  (4  K.  &  J.  at 
p.  614) :  **  I  cannot  see  any  substantial  distinction  between  the  cases  to  which 
I  have  referred,  of  a  devise  over  after  a  devise  to  a  nonentity,  if  the  nonentity 
should  die  under  age,  or  again,  of  a  devise  over  after  a  devise  to  a  deceased 
person,  if  the  deceased  i>erson  should  fail  to  do  a  certain  act,  and  the  case 
before  me  of  a  devise  to  a  charity,  which  cannot  take,  followed  by  a  devise 
over  in  the  event  of  that  charity,  which  cannot  take,  omitting  to  x)erform  a 
certain  act.  The  cases  seem  to  me  identical  in  principle.  The  reason 
applicable  to  the  one  must  apply  to  the  other,  and  must  lead  to  the  conclu- 
sion that  this  is  not  to  be  read  as  a  strict  condition,  but  as  a  conditional  limi- 
tation ;  and,  as  Lord  Hardwicke  says,  the  prior  limitation  being  out  of  the 
case,  the  subsequent  limitation  is  to  take  effect." 

The  eai'lier  cases  of  Att.-Gen,  v.  Hodgson,  15  Sim.  146;  and  Philpotty, 
Governors  of  8t,  George* s  Hospital,  21  Beav.  134,  so  far  as  they  slto  incon- 
sistent with  the  rule  above  laid  down,  ai*e  overruled  by  Hall  v.  Warren,  supra. 
As  a  general  rule  a  void  gift,  whether  of  realty  or  personalty,  falls  into 
residue :  Wills  Act  (7  WiU.  IV.  &  1  Vict.  c.  26),  s.  25 ;  Re  Brown,  1  K.  &  J. 
522  ;  Champney  v.  Davy,  11  Ch.  D.  949.  But  if  there  is  no  residuary  gift, 
or  if  the  gift  which  fails  is  itself  residuary,  there  is  a  resulting  trust  to  the 
heir-at-law,  or  the  next  of  kin,  as  to  the  whole  of  the  gift,  or  so  much  of 
it  as  fails :  Gibbs  v.  Rumsey,  2  V.  &  B.  294 ;  Gravenor  v.  Hallum,  Amb.  643 ; 
Middleton  v.  Cater,  4  Bro.  C.  C.  409 ;  Chapman  v.  Brown,  6  Ves.  404 ;  Tee 
V.  Ferrif,  2  K.  &  J.  357  ;  Taylor  v.  Bland,  W.  N.  1880,  155;  and  see  7>Mncau 
V.  Lawson,  5  Times  L.  B.  402,  as  to  the  will  of  a  domiciled  Scotchman  having 
leasehold  estates  in  England. 
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Where  land  is  directed  to  be  sold  and  the  pi*oooeds  are  given  to  charity,  the       Seot.  4 
resulting  tnist  is  to  the  heir-at-law:  AtL-Oen.  v.  Lord  Wei/month,  Amb.  20;  (o) 

Hopkinson  v.  Ellis j  10  Beav.  169.  If,  on  the  other  hand,  money  is  dii-ected 
to  be  laid  out  in  land  for  the  benefit  of  a  charity,  the  resulting  trust  is  to  the 
next  of  kin :  Cogan  v.  Stepheiis,  1  Beav.  482,  n. 

If  lands  are  devised,  subject  to  a  charge  in  favour  of  charity,  which  fails  Devise  sub- 
under  the  section,  the  rule  is,  that  the  sum  charged  sinks  for  the  benefit  of  the  i®^*  ^  cha^e 
devisee :  Wright  v.  JRow,  1  Bro.  C.  C.  61 ;  Jackson  v.  Hurlock^  2  Eden,  263 ;  ^^^  ^f  devise. 
Baker  v.  5aK,  12  Ves.  497  ;  and  see  the  remarks  of  Lord  Brougham  in 
Henchman  v.  AtL-Oen,,  3  My.  &  K.  at  p.  493.     On  the  other  hand,  if  the  sum 
given  to  charity  is  excepted  out  of  the  devise,  it  falls  into  residue,  or  residts 
for  the  benefit  of  the  heir:  Wright y,  Roiv,  supra;  Arnold  v.  Chapman ,  1 
Ves.  Sen.  108 ;  Gravenor  v.  Hallum,  Amb.  643. 

In  the  case  of  a  void  secret  trust,  it  is  the  equitable  estate  which  results,  Void  seoret 
the  legal  estate  remaining  in  the  devisee :  Hiveetivg  v.  Sweeting,  12  W.  E.  239.  trust. 

If  there  are  no  next  of  kin  to  take  the  benefit  of  the  resulting  trust,  and  When  Crown 
no  intention  is  shown  that  the  executors  shall  take  beneficially,  the  pro-  ©^titled  to 
perty  passes  to  the  Crown  as  bona  vacantia :  Middltton  v.  Spicer^  1  Bro.  C.  C.  ^tate. 
201 ;  Johnstone  v.  Hamilton,  5  Giff.  30. 

The  case  was  formerly  different  with  regard  to  real  estate.    But  imder  the  Real  estate. 
Intestates  Estates  Act,  1884  (47  &  48  Vict.  c.  7 1 ),  s.  4,  in  case  of  there  being  no 
heir-at-law  to  take  under  the  resulting  trust  the  property  escheats. 

In  Henchman  v.  Att.-Oen,,  3  My.  &  K.  485,  there  was  a  devise  of  copy-  Benehman  v. 
holds  upon  condition  that  the  devisee,  within  one  month,  should  pay  2,000/.  Att.-Oen, 
to  the  testator's  executor,  to  be  applied,  after  payment  of  debts  and  legacies, 
to  charitable  purposes.  The  testator  died  -without  leaving  any  customaiy 
heir  or  next  of  kin.  It  was  held  by  Lord  Brougham,  C,  that  the  proportion 
of  the  2,000/.,  which  was  void  under  9  Geo.  11.  c.  36,  was  to  be  considered 
as  real  estate  undisposed  of,  and  that  the  devisee  and  not  the  Cix)wn  was 
entitled  to  it. 

6. — (1.)  {h)  Where   an    instrument,     the    enrolment  Power  to 
whereof  is  required  under  this  Part  of  this  Act  for  the  S^ion  to 
validation  of  an  assurance  (c),  is  not  duly  em'oUed  within  r^iX**^^^ 
the   requisite  time(rf),   her    Majesty's   High   Court   of  t^ro^W- 
Justice,  or  the  officer  having  control  over  the  enrolment 
of  deeds  in  the  Central  Office  {e\  may,  on  application  in 
such  manner  and  on  payment  of  such  fee  as  may  be  pre- 
scribed by  rules  of  the  Supreme  Com-t  (/),  and  on  being 
satisfied  that  the  omission  to  enrol  the   instrument  in 
proper  time  has  arisen  from  ignorance  or  inadvertence, 
or  through  the  destruction  or  loss  of  the  instrument  by 
time  or  accident,  and  that  the  assurance  was  of  a  nature 
to  be  validated  under  this  section,  order  or  cause  the 
instrument  to  be  enrolled. 

(2.)  {g)  Thereupon,  if  the  assurance  {c)  to  be  validated 
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Sect  5.  was  made  in  good  faith  and  for  full  and  valuable  con- 
sideration  (A),  and  was  made  to  take  effect  in  possession 
immediately  from  the  making  thereof  without  any  power 
of  revocation,  reservation,  condition,  or  provision,  except 
such  as  is  authorized  by  this  Act  (i),  and  if  at  the  time 
of  the  application  possession  or  enjoyment  was  held 
under  the  assurance,  then  enrolment  in  pursuance  of  this 
section  shall  have  the  same  effect  as  if  it  had  been  made 
within  the  requisite  time  (d  )  : 

(3.)  (y)  Provided  that  if  at  the  time  of  the  application 
any  proceeding  for  setting  aside  the  assurance  ((?),  or  for 
asserting  any  right  founded  on  the  invalidity  of  the 
assurance,  is  pending,  or  any  decree  or  judgment  founded 
on  such  invalidity  has  been  then  obtained,  the  enrolment 
under  this  section  shall  not  give  any  validity  to  the 
assm*ance. 

(4.)  (k)  Where  the  instrument  omitted  to  be  enrolled  in 
proper  tune(d)  has  been  destroyed  or  lost  by  time  or 
accident  and  the  trusts  thereof  sufficiently  appear  by  a 
copy  or  abstract  thereof  or  some  subsequent  instrument, 
such  copy,  abstract,  or  subsequent  instrument  may  be 
enrolled  under  this  section  in  like  manner  and  with  the 
like  effect  as  if  it  were  the  instrument  so  destroyed  or 
lost. 

(5.)  (I)  An  application  under  this  section  may  be  made 
by  any  trustee,  governor,  director,  or  manager  of,  or 
other  person  entitled  to  act  in  the  management  of  or 
otherwise  interested  in,  any  charity  or  charitable  trust 
intended  to  be  benefited  by  the  uses  declared  by  the 
instrument  to  be  enrolled. 

Former  (a)  This  section  oonsolidates  and  re-enacts  the  provisions  of  24  &  25  Vict. 

enactmentB.      ^  9,  8.  5 ;  27  &  28  Vict.  c.  13,  s.  3 ;  29  &  30  Vict.  0. 57,  ss.  1,  2,  3  and  4  ;  and 
35  &  36  Vict.  c.  24,  s.  13,  all  of  which  are  repealed  by  sect.  13  of  the  present 
Act. 
Effect  of  It  has  been  stated  {ante,  p.  394)  that  sect.  2  of  9  Geo.  11.  c.  36  relieved 

^o  II  c  36    ^''Sfi^^"^*"^^®  ^®r  ^^  **^^  valuabla  consideration  from  the  risk  of  being  ren- 
dered invalid  by  the  death  of  the  assuror  within  the  prescribed  period  after 
the  date  of  the  assurance. 
Early  mis-  The  meaningof  that  section  was  the  subject  of  considerable  misapprehension, 

apprehenaiona  -^  i)emg  commonly  supposed  that  it  was  intended  to  exempt  assurances  of  the 
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kind  therein  mentioned  from  the  operation  of  the  Act  altogether,  so  as  to       Sect,  6 
render  it  imnecessary  for  them  to  comply  with  the  requirements  of  sect.  1.  («) 

The  consequence  was  that  many  assurances  to  charitable  uses  for  fuU  and  ^[^"toite 
yaluable  consideration  were  executed  without  the  formalities  required  by  operation, 
sect.  1,  with  the  result  that  they  were  rendered  void  by  sect.  3. 

To  obyiate  this  result,  so  far  as  non-enrolment  was  concerned,  a  series  of  Acts  enlarge 
Acts  was  passed  by  which  the  time  within  which  assurances  for  yaluable  ^g  time  for 
consideration  might  be  enrolled  was  from  time  to  time  extended.  enrolment. 

The  first  of  these  Acts  was  9  Geo.  IV.  c.  85.  Hat  Act  provided  that  g  Geo.  IV. 
where  lands  or  any  estate  or  interest  therein  had  been  purchased  for  any  o*  S^* 
charitable  uses  for  full  and  valuable  consideration  actually  paid,  every 
assurance  of  such  lands  (if  made  to  take  effect  in  possession  for  the  charit- 
able use  intended  immediately  from  the  making  thereof,  and  without  any 
power  of  revocation,  reservation,  trust,  condition,  limitation,  clause,  or 
agreement  whatsoever,  for  the  benefit  of  the  grantor  or  any  person  or 
persons  claiming  under  him)  should  be  as  valid  as  if  the  formalities  of  sect.  1 
of  9  Geo.  II.  c.  36  had  been  duly  obsjBrved.  But  the  Act  was  not  to  extend 
to  validate  assurances  made  after  its  passing.  The  effect  of  this  Act  was 
considered  in  Doe  v.  Hawkins,  1  G.  &  D.  551. 

The  next  Act  was  24  &  25  Vict.  c.  9,  which  by  sect.  3  provided  that  no  24  &  26  Vict, 
assurance  for  charitable  uses  of  any  hereditaments  for  full  and  valuable  o*  ^• 
consideration  actually  paid  should  be  avoided  by  9  Geo.  II.  c.  36,  if  such 
assurance  was  made  to  take  effect  in  possession  for  the  charitable  use 
intended  immediately  from  the  making  thereof,  and  was  without  any  power 
of  revocation,  and  had  been  enrolled  at  any  time  before  the  passing  of  that 
Act  or  within  twelve  months  afterwards. 

By  25  &  26  Vict.  c.  17,  s.  1,  and  27  &  28  Vict.  c.  13,  s.  1,  the  time  within  26  &  26  Vict, 
which  the  enrolment  might  be  made  was  further  extended  by  the  last  Act  ^-  ^2*     tt* 
to  the  17th  of  May,  1866.    And  sect.  4  of  24  &  25  Vict.  c.  9,  amended  by  cJi3.^^        ' 
sect.  4  of  25  &  26  Vict.  c.  17,  and  sect.  2  of  27  &  28  Vict.  c.  13,  made  similar 
provision  for  cases  where  the  charitable  uses  were  declared  by  a  separate 
deed. 

The  next  Act  was  29  &  30  Vict.  c.  57,  which  empowered  the  Court  of  29  &  30  Vict. 
Chancery,  upon  the  application  by  summons  of  any  trustee,  governor,  o-  ^7. 
director,  or  manager  of  a  charity,  or  any  other  person  entitied  to  act  in  the 
management  of,  or  otherwise  interested  in,  a  charitable  trust  (sect.  1),  if 
satisfied  that  an  assurance  conveying  or  charging  hereditaments  for  charitable 
uses  was  made  bond  fide  for  full  and  valuable  consideration,  and  that  at  the 
time  of  application  possession  or  enjoyment  was  held  under  such  assurance, 
and  that  the  omission  to  enrol  had  arisen  from  mere  ignorance  or  inadvertence, 
or  the  destruction  of  the  deed  by  time  or  accident,  to  make  an  order  authorising 
the  enrolment  of  the  assurance,  or  (where  it  had  been  lost  by  time  or  accident, 
and  the  trusts  thereof  sufficiently  appeared  by  some  subsequent  deed  appointing 
new  trustees  or  otherwise  reciting  the  trusts  created  by  the  original  assurance) 
such  subsequent  deed,  within  six  months  from  the  date  of  the  order.  And  it 
was  provided  that  no  acknowledgment  prior  to  enrolment  should  be  neces- 
sary (sect.  2). 

Six  years  later,  by  sect.  13  of  the  Charitable  Trustees  Incorporation  Act,  Chant. 
1872  ( poet,  Part  III.  of  this  Book),  a  power  to  enrol  assurances,  co-extensive  Trustees 
with  that  of  authorizing  enrolments  conferred  by  the  last-mentioned  Act  upon  AcS^Is^.  ^^ 
the  Court  of  Chancery,  was  given  to  the  Clerk  of  Enrolments  in  Chancer}*. 
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Sect.  5 

(«)-(g) 

Repeal. 

Enlargement 
of  time  for 
enrolment  in 
special  cases. 


Enrolment, 
how  effected. 


All  tho  above-mentioned  Actrf,  9  Geo.  IV.  c.  85,  24  &  25  Vict.  c.  9,  25  &  26 
Vict.  c.  17,  27  &  28  Vict.  c.  13,  and  29  &  30  Vict.  c.  57,  are  i-ei>ealed  by  sect.  13 
of  tho  present  Act,  post.  Sect.  13  of  the  Charitable  Trustees  Incorporation 
Act,  1872,  is  also  repealed  by  the  same  section. 

Besides  the  Acts  above  mentioned,  various  other  Acts  have  from  time  to 
time  been  passed,  by  which  in  particular  cases  an  enlarged  time  has  been 
allowed  for  eni'oUing  assurances  to  charitable  uses.  By  4  &  5  Vict.  c.  38,  s.  16 
(repealed  by  the  Stat.  Law  Rev.  Act  (No.  2),  1874),  assurances  for  valuable 
consideration  upon  trust  for  the  purposes  of  the  education  of  tho  poor,  and 
not  enrolled,  were  rendered  valid  if  enrolled  within  twelve  months  after  the 
passing  of  the  Act. 

By  the  Poor  Law  Amendment  Act,  1844  (7  &  8  Vict.  c.  101),  s.  73,  it  is 
provided  that  where  assurances,  whether  gratuitous  or  for  valuable  considera- 
tion, of  lands,  &c.,  have  been  made  to  or  in  trust  for  the  churchwardens  and 
overseers  of  the  poor,  or  the  overseers  only,  or  the  guardians  of  a  parish,  or 
otherwise  for  the  benefit  of  a  parish,  or  to  or  in  trust  for  the  guardians  of  a 
union  for  the  purpose  of  providing  a  workhouse  or  asylum  for  the  poor  of 
the  parish  or  union,  such  assurances  are  to  be  deemed  valid,  although  not 
enrolled  pursuant  to  9  Geo.  II.  c.  36. 

The  last-mentioned  section  cures  no  defect  except  want  of  enrolment : 
Webster  v.  SoiUheyy  36  Oh.  D.  9. 

In  tho  case  of  Boman  Catholic  charities,  it  was  enacted  by  the  Roman 
Catholic  Charities  Act,  1860  (post.  Part  III.  of  this  Book),  that  deeds  relating 
to  such  charities  should  not  be  void  if  enrolled  within  twelve  months  after 
the  passing  of  the  Act. 

(6)  This  sub-section  is  substituted  for  part  of  the  provisions  of  sect.  2  of 
29  &  30  Vict.  c.  57,  and  sect.  13  of  the  Chaiitablo  Trustees  Incoi-poration 
Act,  1872,  the  provisions  of  which  are  stated  in  n.  («),  supra.  The  re- 
mainder of  such  provisions,  and  of  sect.  3  of  29  &  30  Vict.  c.  57,  are  repi-o- 
duced  with  slight  variations  by  sub -sect.  2  of  the  present  section. 

(c)  Defined  by  sect.  10,  post,  p.  439. 

(d)  See  sub-sect.  (9)  of  sect.  4  of  the  present  Act,  ante,  p.  387. 

(e)  The  officer  having  control  over  the  enrolment  of  deeds  is  now  the  Clerk 
of  Enrolments. 

Enrolment  formerly  took  place  in  Chanceiy.  By  the  Jud.  (Officers)  Act, 
1879  (42  &  43  Vict.  c.  78),  s.  5,  the  Enrolment  Office  was  amalgamated  with 
the  Central  Office  of  the  Supreme  Court  of  Judicature,  and  the  office  of  Clerk 
of  Enrolments  is  one  of  the  offices  which,  under  sect.  14  of  the  same  Act, 
will  be  abolished  on  the  next  vacancy.  In  the  meanwhile,  \mder  sect.  7,  tho 
existing  Clerk  of  Enrolments  retains  his  control  and  superintendence  over  tho 
business  hitheiix)  performed  in  his  office.  Upon  a  vacancy  arising  the 
office  will,  under  sect.  27  of  the  last-mentioned  Act,  be  filled  up  by  such 
officer  as  may  be  substituted  by  rules  of  Court. 

It  is  provided  by  R.  S.  C.  1883,  Ord.  LXL  r.  9,  that  deeds  which  by  any 
statute  or  statutory  rule  are  dii-ected  or  permitted  to  be  enrolled  in  any  of  the 
Com-ts  whose  jurisdiction  has  been  transferred  to  the  High  Court  of  Justice, 
may  be  enrolled  in  tho  Enrolment  Department  of  the  Centi'al  Office. 

(/)  Under  29  &  30  Vict.  c.  57,  s.  1  (see  aute,  p.  421),  the  application 
to  the  Court  for  enrolment  was  by  summons  without  service  upon  any 
person. 

{g)  Sec  u.  (6),  supra. 
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{h)  As  to  what  is  full  and  valuable  consideration,  see  aute^  pp.  394,  395,        Sect.  6 
and  sect.  13,  post,  (^)— (0 

(0  See  sub-sects.  (2),  (3),  and  (4)  of  sect.  4  of  the  present  Act,  antey  p.  386, 
and  notes  thereto. 

(y)  This  sub-section  re-enacts,  without  substantial  variation,  sect.  4  of  29  & 
30  Vict.  c.  57,  and  it  also  takes  the  place  of  the  earlier  enactment  to  the 
similar  effect  in  24  &  25  Yict.  c.  9,  s.  5. 

{k)  This  sub-section  is  taken  from  sect.  3  of  27  &  28  Vict.  c.  13.  Under  the 
old  provision  the  subsequent  deed  enrolled  must  have  been  ''some  subse- 
quent deed  appointing  new  tnistees,  or  otherwise  reciting  the  trusts  created 
by  the  original  deed."  The  provision  that  a  copy  or  abstract  of  the  original 
deed  may  be  enrolled  is  new,  and  was  not  ill  the  bill  when  first  introduced. 

(I)  This  sub-section  reproduces  sect.  3  of  27  &  28  Vict.  c.  13,  and  sect.  1  of 
29  &  30  Vict.  c.  57. 


PART  III.— Exemptions. 


6. — (1.)  Parts  One  and   Two  of  this  Act  shall  not  Assurances 
apply  to   an  assurance  (J)  by  deed  of  land  (J)  of  any  i^k,die-^° 
quantity  or  to  an  assurance  by  will  of  land  of  the  quantity  ^c^^r 
hereinafter  mentioned  for  the  purposes  only  of  a  public  ^u^|^/^x 
park,  a  schoolliouse  for  an  elementary  school  (c),  a  public 
museum,  or  an  assm^ance  by  will  of  personal  estate  to  be 
applied  in  or  towards  the  purchase  of  land  for  all  or  any 
of  the  same  purposes  only : 

(2.)  Provided  that  a  will  containing  such  an  assurance, 
and  a  deed  containing  such  an  assurance  and  made 
otherwise  than  in  good  faith  for  full  and  valuable  con- 
sideration (rf),  must  be  executed  not  less  than  twelve 
months  before  the  death  of  the  assuror,  or  be  a  re- 
production in  substance  of  a  devise  made  in  a  j^revious 
will  in  force  at  the  time  of  such  reproduction,  and  which 
was  executed  not  less  than  twelve  months  before  the 
death  of  the  assuror,  and  must  be  enrolled  in  the  books 
of  the  Charity  Commissioners  within  six  months  after  the 
death  of  the  testator,  or  in  case  of  a  deed  the  execution 
of  the  deed. 

(3.)  The  quantity  of  land  which  may  be  assm^ed  by 
will  under  this  section  shall  be  any  quantity  not  exceeding 
twenty  acres  for  any  one  public  park,  and  not  exceeding 


424 


MORTMAIN  AND  CHARITABLE  USES  ACT,  1888. 


Sect.  6.  two  acres  for  any  one  public  museum,  and  not  exceeding 
one  acre  for  any  one  schoolhouse. 

(4.)  In  this  section  : — 

(i.)  '^  public  park  "  includes  any  park,  garden,  or  other 
land  dedicated  or  to  be  dedicated  to  the  re- 
creation of  the  public ; 

(ii.)  "  elementary  school "  means  a  school  or  depart- 
ment of  a  school  at  which  elementary  education 
is  the  principal  part  of  the  education  there 
given,  and  does  not  include  any  school  or 
department  of  a  school  at  which  the  ordinaiy 
payments  in  respect  of  the  instruction  from 
each  scholar  exceed  ninepence  a  week ; 

(iii.)  ^'school  house"  includes  the  teacher's  dwelling- 
house,  the  playground  (if  any),  and  the  offices 
and  premises  belonging  to  or  required  for  a 
school ; 

(iv.)  "public  museum "  includes  buildings  used  or  to 
be  used  for  the  preservation  of  a  collection  of 
paintings  or  other  works  of  art,  or  of  objects  of 
natural  history,  or  of  mechanical  or  philosophical 
inventions,  instruments,  models  or  designs,  and 
dedicated  or  to  be  dedicated  to  the  recreation 
of  the  public,  together  with  any  libraries, 
reading  rooms,  laboratories,  and  other  offices 
and  premises  used  or  to  be  used  in  connexion 
therewith. 


Former 
enactments. 


Construction 
of  Act. 


(a)  This  section  re-enacts  34  &  35  Yict.  c.  13,  which  is  repealed  by  sect.  13 
of  the  present  Act,  post 

Sub-sects.  1  and  2  of  the  present  section  take  the  place  of  sects.  4  and  5  of 
34  &  35  Yict.  c.  13;  sub-sect.  3  reproduces  sect.  6;  and  sub-sect.  4  re-enacts 
sect.  3  of  that  Act. 

The  only  material  alteration  introduced  by  the  present  enactment  is  in 
sub-sect.  2.  The  words  in  that  sub-section ' '  or  be  a  reproduction  in  substance 
of  a  devise  made  in  a  previous  wiU  in  force  at  the  time  of  such  reproduction, 
and  which  was  executed  not  less  than  twelve  months  before  the  death  of  the 
assuror,'*  are  new.  The  sub-section  also  clears  up  a  little  difficulty  which  had 
been  felt  \mder  sect.  5  of  the  old  Act  as  to  the  time  for  enrolment. 

Provisions  like  that  contained  in  the  present  section  are  construed  widely : 
Harrison  v.  Corporation  of  Southampton,  2  Sm.  &  Giff.  387,  decided  on  8  &  9 
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Vict,  c  43,  repealed  by  13  &  14  Yict.  c.  65,  itself  rei>ealed  by  the  Public       Sect.  6 
Libraries  Act,  1855  (18  &  19  Vict.  c.  70).    In  that  case  Stuart,  V.-C,  said,        («)— (d) 
at  p.  391,  **  It  would  seem  to  be  the  duty  of  the  Court,  where  it  finds  that 
the  legislature  intended  to  legalise  the  dedication  of  property  to  laudable 
public  purposes,  to  construe  the  Act  rather  as  enlarging  than  limiting  the 
provisions  of  the  statute  enacted  for  that  purpose." 

By  the  Recreation  Grounds  Act,  1859  (22  Vict.  c.  27),  s.  1,  it  is  provided  Recreation 
that  lands  may  be  lawfully  conveyed  to  trustees  to  be  held  as  open  public  fiTrounda. 
grounds  and  play-grounds ;  and  by  sect.  2,  the  grant  or  conveyance  of  such  ^^  ^^^**  ^*  ^*' 
lands  is  not  to  require  enrolment,  or  to  be  by  indenture,  and  is  valid  although 
the  donor  or  grantor  die  within  twelve  months  after  the  making  of  the  grant. 

The  management  and  direction  of  such  grounds  remain  in  the  persons 
named  in  the  conveyance,  but  if  no  persons  are  so  named,  or  there  is  a 
failure  of  such  managers  and  directors,  the  Charity  Commissioners  have 
power  to  settle  a  scheme  for  the  appointment  of  the  managers  and  directors : 
sect.  5. 

Finally,  by  sect.  7,  any  person  may  bequeath  personal  prox)erty  up  to 
1,000/.  to  defray  the  expenses  of  purchasing,  preparing,  maintaining,  and 
preserving  such  grounds  for  the  purposes  aforesaid. 

By  the  Open  Spaces  Act,  1887  (50  &  51  Vict.  c.  32),  s.  7,  any  corporation.  Open  spaces, 
other  than  a  mimicipal  corporation,  having  power  to  sell  land,  may  convey  50  &  51  Vict, 
for  value,  or  by  way  of  gift,  to  any  urban  or  rural  authority,  such  land  for  °*  ^^" 
the  purpose  of  its  being  preserved  as  an  open  space  for  the  enjoyment  of  the 
public,  and  the  urban  or  rural  authority  may  accept  the  same ;  or  where  the 
corporation  is  the  local  authority,  they  may  appropriate  the  land  for  an  ox)en 
space. 

{h)  Defined  by  sect.  10  of  this  Act,  po$t 

(c)  See  also  the  Schools  Sites  Acts,  po8t,  pp.  438,  439. 

[d)  See  ante,  pp.  394,  395. 

7.  Part   Two   of    this  Act  shall  not  apply  to  the  Aflsurances 

A  11        •  for  certain 

following  assurances  : universities, 

(i.)(a)  An  assurance(A)  of  land  (J),  or  personal  estate  ^le^'.*"^ 
to  be  laid  out  in  the  purchase  of  land,  to  or  in 
trust  for  any  of  the  Universities  of  Oxford, 
Cambridge,  London,  Durham,  and  the  Victoria 
University,  or  any  of  the  colleges  or  houses 
of  learning  within  any  of  those  imiversities, 
or  to  or  in  trust  for  any  of  the  colleges  of 
Eton,  Winchester,  and  Westminster,  for  the 
better  support  and  maintenance  of  the  scholars 
only  'upon  the  foundations  of  those  last-men- 
tioned colleges,  or  to  or  in  trust  for  the  warden, 
council,  and  scholars  of  Keble  College : 

(ii.)  (c)  An   assm-ance  (A),  otherwise  than  by  will,  to 
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Sect.  7.  trustees  on  behalf  of  any  society  or  body  of 

j)ersons  associated  together  for  religious  pur- 
poses, or  for  the  promotion  of  education,  art, 
literature,  science,  or  other  like  purposes  of 
land  not  exceeding  two  acres  for  the  erection 
thereon  of  a  building  for  such  purposes,  or 
any  of  them,  or  whereon  a  building  used  or 
intended  to  be  used  for  such  pmposes,  or  any 
of  them,  has  been  erected,  so  that  the  assurance 
be  made  in  good  faith  for  full  and  yaluable 
consideration : 

Provided  that  the  trustees  of  the  instrument 
containing  any  assurance  to  which  this  section 
applies  or  declaring  the  trusts  thereof,  may,  if 
they  think  fit,  at  any  time  cause  the  instrument 
to  be  enrolled  (d)  in  the  Central  Office  of  the 
Supreme  Comi;  of  Judicatm'e. 

Fonner  (a)  This  sub-sect,  is  substituted  for  sect.  4  of  9  Geo.  II.  c.  36  and  sect.  6  of 

enactments.       24  &  25  Vict.  c.  9,  both  of  which  provisions  are  repealed  by  sect.  13  of  the 

present  Act,  post, 
9  Qeo,  II.  Sect.  4  of  9  Geo.  II.  c.  36,  exempted  fi'om  the  operation  of  the  Act  diHposi- 

0.  36,  B.  4.  IjJqj^q  Qf  lands,  tenements,  or  hereditaments,  or  personal  estate  to  be  laid  out 
in  the  purchase  thereof,  **  to  or  in  trust  for  either  of  the  two  universities 
within  that  part  of  Great  Britain  called  England,  or  any  of  the  coUeges  or 
houses  of  learning  -wathin  either  of  the  said  universities,  or  to  or  in  trust  for 
■  the  colleges  of  Eton,  Winchester,  or  Westminster,  or  any  or  either  of  them, 
for  the  better  support  and  maintenance  of  the  scholars  only  upon  the  founda- 
tions of  the  said  colleges  of  Eton,  Winchester,  and  Westminster." 
Sect.  6.  And  by  sect.  5  it  was  enacted  **  that  no  such  college  or  house  of  learning 

which  doth  or  shall  hold  or  enjoy  so  many  advowsons  of  ecclesiastical  bene- 
fices as  are  or  shall  be  equal  in  number  to  one  moiety  of  the  fellows  or 
persons  usually  styled  or  reputed  as  fellows,  or  where  there  are  or  shall 
be  no  fellows  or  persons  usuaUy  styled  or  reputed  as  fellows  to  one  moiety 
of  the  students  upon  the  foundation  whereof  any  such  college  or  house  of 
learning  doth  or  may  by  the  present  constitution  of  such  college  or  house  of 
learning  consist,  shall  fi'om  and  after  the  24th  day  of  Jime,  1736,  be  capable 
of  purchasing,  acquiring,  receiving,  taking,  holding,  or  enjoying  any  other 
advowsons  of  ecclesiastical  benefices  by  any  means  whatsoever ;  the  advow- 
sons of  such  ecclesiastical  benefices  as  are  annexed  to  or  given  for  the  benefit 
or  better  support  of  the  headships  of  any  of  the  said  colleges  or  houses  of 
learning,  not  being  computed  in  the  niunber  of  advowsons  hereby  limited." 
How  far  Sect.  5  of  9  Geo.  11.  c.  36,  was  repealed  as  to  coUeges  or  houses  of  learning 

repealed.  j^  either  of  the  two  above-mentioned  universities  by  45  Geo.  HI.  c.  101, 

which  was  itself  repealed  by  the  »Stat.  Law  Rev.  Act,  1872  (35  &  36  Vict, 
c.  63). 
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By  sect.  13,  sub-s.  (1)  of  the  present  Act,  the  whole  of  9  Geo.  II.  Sect.  7 
c.   36,  is  repealed,  except  so  much  of  sect.  5  as  was  previously  unre-  (fl) 

pealed.    Sect.  5  is  left  unaffected,  as  being  outside  the  scope  of  the  present 
Act. 

The  Universities  of  Oxford  and  Cambridge,  to  the  extent  of  land  required  Oxford  and 
for  the  extension  of  university  and  college  buildings,  are  exempted  from  Cambndge. 
Part  I.  of  this  Act  prohibiting  the  acquisition  of  land  in  mortmain. 

By  20  &  21  Vict.  c.  25,  s.  4,  the  University  of  Oxford  is  empowered  to  pur- 
chase land  within  a  Hmited  distance  for  the  erection  of  any  buildings,  for  the 
extension  of  the  buildings  of  the  university,  or  any  college  or  hall  therein, 
or  for  purposes  of  utility  or  recreation  relating  to  the  univei'sity  or  any  col- 
lege or  hall  therein.  And  by  19  &  20  Yict.  c.  88,  s.  51,  a  similar  provision 
is  enacted  with  regard  to  Cambridge. 

Finally,  by  the  Universities  of  Oxfoixl  and  Cambridge  Act,  1877  (40  &  41 
Yict.  c.  48),  s.  60,  it  is  enacted  that  a  Hcence  to  aliene,  or  to  take  and  hold  in 
mortmain,  shall  be  and  be  deemed  to  have  been  unnecessary  in  respect  of  a 
purchase  made  before  or  after  the  passing  of  the  Act  by  the  university  or 
a  college  of  land  situate  within  a  district  or  place  described  or  named  in  and 
required  for  any  purpose  mentioned  in  the  above  sections. 

The  inclusion  among  the  exemptions  in  this   section  of  the  Univer-  London  and 
sities  of  London   and  Durham  and  the  Victoria  University  and   Keble  J^"r^*°l 
College  is  new  and  was  introduced  into  the  Act  during  its  passage  through  ^^  ' 

Parliament. 

By  4  &  5  Vict.  c.  39,  s.  13,  the  Univei'sity  of  Durham  was  empowered  to 
purchase  and  hold  lands,  tenements,  tithes,  and  other  hereditaments,  the 
Statutes  of  Mortmain  or  any  other  Act  or  Acts  to  the  contrary  notwith- 
standing. 

By  the  Public  Schools  Act,  1868  (31  &  32  Vict.  c.  118),  s.  5,  the  governing  PubUc 
body  of  Westminster  School  is  incorporated,  with  power  to  hold  lands  for  the  schools, 
purposes  of  the  school  without  licence  in  mortmain.  And  by  the  Public 
Schools  Act,  1869  (32  &  33  Vict.  c.  58),  s.  2,  the  provision  is  extended  to  the 
governing  body  of  every  school  to  which  the  Public  Schools  Act,  1868, 
applies,  viz.,  Eton,  Winchester,  Westminster,  Charterhouse,  Harrow, 
Rugby,  and  Shrewsbury. 

The  exception  in  this  sub-section  applies  only  to  devises  which  are  really  Devise  must 
for  the  benefit  of  the  universities  or  colleges ;  it  does  not  apply  to  cases  ^  ^^^  benefit 
where  the  legal  estate  only  passes  in  trust  for  other  charitable  uses ;  per  ^^  colleire. 
Lord  Northington  in  AtL-Gen.  v.  Tancredy  1  Eden  at  p.  15 ;  S,C.  Amb.  351 ; 
and  see  AU,-Oen.  v.  Munhy^  1  Mer.  327;  AU.-Gen,  v.  Whorvfood,  1  Ves. 
Sen.  534. 

Moreover,  the  devise  must  be  for  an  academical  or  collegiate  pui'pose.  And  for 
Where  there  was  a  devise  to  a  college  in  oixler  that  the  senior  fellow  might  academical 
live  in  the  testator's  house,  entertain  the  poor,  distribute  di-ugs,  books,  and  purpo^**  ^ 
so  forth,  and  give  an  annual  entertainment  to  the  fellows,  it  was  held  not  to 
come  within  the  exception  to  9  Geo.  11.  c.  36 :   Att-Gen,  v.  Whorwood,  1 
Ves.  Sen.  534. 

But  where  the  gift  is  for  a  collegiate  purpose,  it  is  immaterial  that  only 
one  or  two  members  of  the  college  will,  in  fact,  enjoy  the  benefit  of  it. 
Thus  a  devise  to  the  master  and  fellows  of  Christ's,  in  trust  tliat  they  and 
their  successors  would  apply  the  yeaily  rents  for  some  undergraduate  student, 
was  held  valid:  Att^-Geu,  v,  Tancredj  1  Eden,  10,  11,  15.     So,  also,  a  gift  of 
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Sect  7 

(o)-(d) 


Exception  of 
corporations 
under  old 
Statute  of 
Wills. 


Colleges 
established 
after  date  of 
Act. 


Former 
enactments. 


Science, 
literature, 
and  fine  arts. 
17  &  18  Vict. 
0.  112. 


Libraries, 
museums,  &c. 
PubUc 
Libraries 
Acts. 


impure  personalty  for  founding  a  scholarship  at  a  university:  Re  Marmaduhe 
Levitt,  1  Times  L.  R.  578. 

Under  the  Statute  of  Wills,  34  &  35  Hen.  VIII.  c.  5,  s.  4,  there  was  power 
to  devise  to  any  person  or  persons  except  corporations.  Notwithstanding 
this  exception,  it  was  held  in  Bennet  College^  Camhridye  y.  Bishop  of  London 
(2  Wm.  Bl.  1182),  that  a  devise  to  a  college  was  good,  not  merely  in  equity  by 
way  of  appointment  to  uses,  but  also  at  law,  and  would  convey  the  legal 
estate,  on  the  ground  that  43  Eliz.  c.  4,  was  pro  tanto  a  repeal  of  the  exception 
in  34  &  35  Hen.  VIII.  c.  5.  This  decision,  if  correct,  was  not  affected  by 
9  Oreo,  II.  c.  36,  because  colleges  of  the  universities  were  excepted  from  that 
Act.  Lord  St.  Leonards,  however,  doubted  the  accuracy  of  the  decision: 
Incorporated  Society  v.  Richards,  1  Dr.  &  W.  at  p.  305.  The  present  Statute 
of  WiUs,  7  Will.  IV.  &  1  Vict.  c.  26,  contains  no  such  exception  in  the 
case  of  corporations. 

Lord  Northington  was  of  opinion  that  the  exception  in  sect.  5  of  9  Geo.  U. 
c.  36,  extended  only  to  colleges  established  in  the  universities  at  the  time  of 
the  statute ;  but  Lord  Loughborough  expressed  his  doubts  as  to  that  dis- 
tinction :  see  Att.-Oen,  v.  Bowyer,  3  Ves.  Jim.  at  p.  728,  n.  (6). 

The  present  section  seems  to  extend,  at  all  events,  to  all  colleges  existing 
at  the  date  of  the  Act.  It  will  be  noted,  however,  that  it  was  deemed  neces- 
sary expressly  to  include  Keble  College. 

{b)  Defined  by  sect.  10  of  this  Act,  post, 

(c)  Sub-s.  (ii)  of  sect.  7,  taken  in  connection  with  the  definition  of  valuable 
consideration  contained  in  sect.  10  of  this  Act,  re-enacts  without  material 
modification  sects.  1  and  2  of  31  &  32  Vict.  c.  44,  which  are  repealed  by  sect. 
13  of  the  present  Act,  post. 

By  sects.  1  and  33  of  17  &  18  Vict.  c.  112,  land  not  exceeding  one  acre  may  be 
conveyed  by  way  of  gift,  sale,  or  exchange  for  an  institution  for  the  promo- 
tion of  science,  literature,  the  fine  arts,  for  adult  instruction,  the  diffusion  of 
useful  knowledge,  the  foundation  or  maintenance  of  libraries  or  reading 
rooms,  public  museums,  galleries  of  paintings  and  other  works  of  art, 
collections  of  natural  history,  mechanical  and  philosophical  inventions, 
instruments  or  designs,  (except  the  Eoyal  Institution  and  the  London 
Institution  for  the  Advancement  of  Literature  and  Diffusion  of  Useful 
Knowledge).  And  by  sect.  6,  any  coiporation,  ecclesiastical  or  lay,  sole  or 
aggregate,  and  any  officers,  justices  of  the  peace,  trustees  or  commissioners 
holding  land  for  public,  ecclesiastical,  parochial,  charitable,  or  other 
purposes  or  objects,  may  convey  such  land;  and  by  sect.  7,  a  majority  of 
such  trustees  may  act.  By  sect  11,  where  the  institution  is  not  incorporated, 
the  grant  of  land  may  be  made  to  any  corporation,  sole  or  aggregate,  or  to 
several  corporations  sole,  or  any  trustees,  to  be  held  for  the  purposes  of  the 
institution. 

Any  deed  executed  for  the  purposes  of  any  institution  to  whiph  the  Act 
applies  without  valuable  consideration  continues  valid,  if  otherwise  lawful, 
although  the  donor  or  grantor  dies  within  twelve  months  after  the  execu- 
tion of  the  deed :  sect.  14.    See  also  15  &  16  Vict.  c.  49,  post,  p.  439. 

{d)  See  note  (e)  to  sect.  5  of  this  Act,  ante,  p.  422. 

Under  the  Public  Libraries  Acts  (18  &  19  Vict.  c.  70 ;  29  &  30  Vict.  c.  114; 
34  &  35  Vict.  c.  71,  and  40  &  41  Vict.  c.  54),  the  council  of  any  borough  and 
the  board  of  any  district,  and  in  the  case  of  a  parish  **  the  Commissioners 
for  Public  Libraries  and  Museums,"  may,  with  the  approval  of  the  Treasury, 
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purchase  or  rent  any  lands  or  suitable  buildings  (18  &  19  Vict.  o.  70,  s.  18)        Sect.  7 
for  public  libraries,  public  museums,  schools  for  science,  art  galleries,  and  {<i) 

schools  for  art,  or  for  any  one  or  more  of  those  objects  (47  &  48  Vict. 
c.  37,  s.  2). 

Lands  or  any  interest  therein  may  be  granted  or  devised  to  or  taken  by  the  Department 
Department  of  Science  and  Art  for  the  purposes  of  their  charter,  or  for  any  ®^  Science 
educational  or  public  purpose,  and  sold  when  such  sale  is  consistent  with  ^  «  ^^ '  . 
the  trusts  on  which  they  are  held ;  but  the  consent  of  the  Commissioners  of  c.  68. 
the  Treasury  or  any  two  of  them  must  be  obtained :  38  &  39  Yict.  c.  68,  s.  1. 

8.  Where  by  any  statute  now  in  force  any  provision  Subatitution 
of  the  enactments  hereby  repealed  is   excluded  cither  of  A^fS^ 
wholly  or  partially  from  application,  or  is  applied  with  ^^^d^e^^ 
modification,  in  every  such  case  the  corresponding  pro-  ^ctments. 
vision  of  this  Act  shall  be  excluded  or  applied  in  like 
extent  and  manner  (a). 

(a)  A  great  number  of  statutes  have  from  time  to  time  been  passed  by  which  Statutory 
exemptions  haye,  in  particular  cases,  been  created  from  the  Mortmain  Acts,  exemptioDs 
or  from  9  Geo.  H.  c.  36,  or  from  both.  ^  ^^[^■ 

These  exemptions  will  be  considered  under  two  heads.    The  first  comprises  and  9  Geo.  II. 
exemptions  from  the  Mortmain  Acts,  now  Fart  I.  of  the  present  Act.     The  ^-  ^^' 
second  comprises  exemptions  from  9  Geo.  II.  c.  36,  now  Part  11.  of  the  pre- 
sent Act.    In  the  case  of  charitable  ooiporations,  cases  falling  under  the 
second  head  are,  of  course,  also  cases  of  exemption  from  the  Mortmain  Acts. 

In  either  of  the  above-mentioned  cases  the  exemption  may  be  either  total  Hay  be  total 
or  partial.    The  exemption  from  the  Mortmain  Acts  may  be  up  to  a  limited  ^^  partial, 
quantity  of  land.    The  exemption  from  9  Geo.  II.  c.  36,  may  (as  regards 
conveyances  inter  vivo$)  be  from  the  liability  to  avoidance  in  case  of  the 
death  of  the  grantor  within  twelve  months,  or  it  may  be  an  exemption 
extending  only  to  assurances  by  will. 


Exemptiona  from  Part  L  of  the  Act, 

Where  the  statute  merely  creates  an  exemption  from  the  Mortmain  Acts,  Exemption 
now  Part  I.  of  the  present  Act,  the  provisions  of  9  Geo.  II.  c.  36,  now  *"^™  Mort- 
Part  II.  of  this  Act,  apply,  and  land  cannot  be  acquired  by  devise,  and  can  rp^^  j  ^^ 
only  be  acquired  inter  vivos  in  accordance  with  the  prescribed  formalities.         present  Act). 

A  special  Act,  passed  previously  to  9  Geo.  11.  c.  36,  cannot  have  been  in-  Special  Act 
tended  to  create  an  exemption  from  its  provisions.    In  such  a  case,  there-  P^''  ^ 
fore,  the  exemption  can  only  be  from  Part  I.  of  this  Act.  ^  3^' 

This  case  arose  in  Luckcra/t  v.  Pn'dham,  6  Ch.  D.  205.  There  a  corpora-  Zitekerafi  y 
tion  was  empowered  by  a  statute  of  Anne  to,  **  without  licence  in  mortmain,  Fridham, 
purchase,  ti^e,  or  receive  any  lands,  tenements,  or  hereditaments  of  the  gift, 
alienation,  or  devise  of  any  person  or  persons  whatsoever  having  a  right, 
and  not  being  otherwise  disabled,  to  grant,  alien,  or  devise  the  same,  who 
are  hereby,  without  further  licence,  enabled  to  give,  transfer,  grant,  or 
devise  any  such  lands  or  hereditaments  unto  or  for  the  use  or  benefit  of  the 
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said  corpomtion."  And  it  was  held  that  it  was  not  exempted  from  the 
opemtion  of  9  Goo.  II.  c.  36,  and  that  a  bequest  to  it  of  moneys  to  arise  from 
the  sale  of  land  was  void.  Nor  did  it  make  any  dififei-ence  that  in  the  Acts 
subsequent  to  9  Geo.  II.  c.  36,  there  were  contained  clauses  providing  that 
the  clauses  and  powers  of  the  statute  of  Anne  should  continue  in  force  as  if 
they  had  been  re-enacted.  *'  Continuing  the  provisions,"  said  Jessel,  M.  R., 
at  p.  214,  "  did  not  alter  their  nature  and  effect.  They  meant  just  the  same 
as  they  meant  before ;  and  even  if  they  had  been  re-enacted  in  so  many 
words,  that  could  not  have  altered  their  effect,  which  was  only  to  dispense 
with  the  necessity  .for  a  licence  in  moi*tmain."  Sec  also  Mogg  v.  Hodges, 
2  Ves.  Sen.  52. 

With  respect  to  the  statutes  relating  to  Queen  Anne's  Bounty,  see  post, 
p.  434. 

By  39  Eliz.  c.  5,  s.  1,  power  was  given  to  any  person  seised  of  land  in  fee 
simple,  at  any  time  within  twenty  years  fi'om  the  date  of  the  Act,  by  deed 
enrobed  in  Chancery,  to  erect,  foimd,  and  establish  hospitals,  maisons  de 
Dieu,  abiding  places,  and  houses  of  correction,  such  hospitals  to  be  incor- 
porated, and  to  have  power  to  pui'chase  and  hold  up  to  the  yearly  value  of 
200Z.,  notwithstanding  the  Statute  of  Mortmain,  This  Act  was  made  per- 
petual by  21  Jac.  I.  c.  1. 

A  municijml  corporation  is  a  person  within  this  provision :  Corporation  of 
Neivcaetle  v.  AU.-Gen.y  12  CI.  &  F.  402. 

A  power  merely  to  pui'chase,  take,  hold,  and  enjoy  land  creates  an 
exemption  from  Part  I.,  but  not  from  Part  11.,  of  this  Act.  In  such  a  case, 
therefore,  the  land  can  only  be  acquired  in  accordance  with  the  requirements 
of  Pai-t  II. 

In  Neihersole  v.  School  for  the  Indigent  Blinds  L.  E.  11  Eq.  1,  and  Chester 
V.  Chester f  L.  R.  12  Eq.  444,  the  Act  which  incorporated  the  charity  pro- 
-vaded  that  the  coi'poration  shoiild  be  capable  in  law  to  have,  hold,  receive, 
enjoy,  possess,  and  retain  for  the  ends  and  purposes  of  the  Act  and  in  trust 
for  the  benefit  of  the  institution  all  such  sum  and  sums  of  money  as  had 
been  paid,  given,  devised,  or  bequeathed,  or  should  at  any  time  or  times 
thereafter  be  paid,  given,  devised,  or  bequeathed,  by  any  charitable  or  well- 
disposed  person  or  ][)ei*6ons  to  and  for  the  charitable  purposes  and  ends  in  the 
Act  mentioned,  and  might  purchase,  take,  or  receive,  and  thenceforth  hold 
and  enjoy  any  lands,  tenements,  or  hereditaments,  in  the  whole  not  exceeding 
two  acres,  for  any  estate  or  interest  whatsoever  for  the  purposes  of  the  said 
chai'ity,  without  incuiTing  any  of  the  i)enalties  or  forfeitures  of  the  Statute 
of  Mortmain.  It  was  held  in  both  cases  that  a  bequest  of  money  secured 
on  mortgage  to  the  corporation  was  void  under  9  Geo.  II.  c.  36. 

In  Nether  sole  v.  School  for  the  Indigent  Blind ,  supra,  Romilly,  M.  R.,  said 
(at  p.  3):  **  I  have  often  had  clauses  such  as  these  before  me,  and  have 
quite  made  up  my  mind  as  to  their  meaning.  I  omit  all  consideration 
of  the  cases  brought  to  my  attention  ...  in  which  charities  are 
expressly  empowered  to  take  lands  given  to  them  by  wiU.  It  is  not  my 
intention  to  decide  anything  as  to  these  cases,  which  are  not  before  me  on 
this  occasion.  I  intend  merely  to  decide  upon  cases  where  there  is  a  clause 
which  enables  a  charity,  by  bequest  and  devise,  to  take  and  hold  any  sums 
of  money  for  the  purposes  mentioned,  and  also  enables  them  to  hold  land 
for  the  purposes  of  the  chaidty.  I  am  of  opinion  that  such  a  clause  does  not 
enable  any  person  to  devise  to  the  charity  any  interest  in  land."    See  also 
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Mogg  V.  Hodges,  2  Ves.  Sen.  52,  with  reference  to  the  Bath  Hospital,  and        Soot.  8 
Robinson  v.  Governors  of  London  Hospital,  10  Hare,  at  pp.  24,  25.  (a) 


Instances  of  this  are  the  Foundling  Hospital  (13  Geo.  II.  c.  29),  the  j^tanceB 
Bank  of  England  (8  &  9  Will.  III.  c.  20,  s.  26),  the  Corporation  of  Bed- 
ford Level  (15  Car.  II.  c.  17),  the  Royal  Exchange  Assurance  and  the 
London  Assurance  (6  Geo.  I.  c.  18;  8  Geo.  I.  c.  15,  s.  25 ;  11  Geo.  I.  c.  30, 
B.  43). 

Under  the  Charitable  Trusts  Acts  moneys  arising  from  a  sale,  exchange,  or  Charitable 
partition  of  chai-ity  of  land  may  be  re-invested  in  land  by  an  incorporated  Trustfl  Acta, 
charity  or  charity  trustees  whether  incorporated  or  not,  and  land  so  pur- 
chased or  acquired  by  way  of  exchange  or  pai-tition  may  be  held  without 
licence  in  mortmain :  Charit.  Trusts  Amend.  Act,  1855,  s.  35,  post 

And  incorporated  trustees  of  charities  are  enabled  to  purchase  sites  for  the 
erection  of  a  house  or  building,  with  or  without  garden,  playgi*ound,  or 
otherwise,  and  to  hold  such  lands  without  licence  in  mortmain :  Charit. 
Trusts  Act,  1853,  s.  27,  and  Charit.  Trusts  Amend.  Act,  1855,  s.  41,  post 

Charity  trustees  incorporated  under  the  Charitable  Trustees  Incorporation  Charit. 
Act,  1872,  post,  are  empowered  (sect.  1)  to  acquire  land  notwithstanding  the  Trueteea 
Statute  of  Mortmain ;  but  the  enactment  does  not  affect  the  provisions  of  AorisTf  ^*^^ 
Part  IL  of  this  Act. 

Under  the  Companies  Act,  1862  (25  &  26  Vict.  c.  89),  s.  18,  joint  stock  Joint  stock 
companies  become,  upon  registration,  corporate  bodies  **  with  power  to  hold  oompaniee. 
lands.''  And  sect.  21  provides,  that  **  no  company  formed  for  the  purpose  of 
promoting  art,  science,  religion,  charity,  or  any  other  like  object,  not  involving 
the  acquisition  of  gain  by  the  company  or  by  the  individual  members  thereof, 
shall,  without  the  sanction  of  the  Board  of  Trade,  hold  more  than  two  acres 
of  land ;  but  the  Board  of  Trade  may,  by  licence  under  the  hand  of  one  of 
their  principal  secretaries  or  assistant  secretaries,  empower  any  such  company 
to  hold  lands  in  such  quantity  and  subject  to  such  conditions  as  they  think 
fit."    See  also  ante,  p.  385. 

Various  incorporated  public  bodies  are  empowei-ed,  without  licence  in  Public  bodies, 
mortmain,  to  take,  purchase,  and  hold  lands  for  the  purposes  for  which  they 
are  constituted.  Such  are  the  guardians  of  the  poor  (5  &  6  Will.  lY.  c.  69, 
8.  7),  burial  boards  in  the  metropolis  (15  &  16  Vict.  c.  85,  s.  24)  and  throughout 
England  (16  &  17  Vict.  c.  134,  s.  7),  metropolitan  vestries  and  district  boards 
and  the  Metropolitan  Board  of  Works  (Metrop.  Loc.  Man.  Act,  1855,  18  &  19 
Vict.  c.  120,  ss.  42  and  43),  local  boards  in  urban  districts,  and  improvement 
commissioners,  being  an  urban  authority  and  not  otherwise  incorporated,  and 
joint  boards  (Public  Health  Act,  1875,  38  &  39  Vict.  c.  55,  ss.  7  and  280), 
drainage  boards  (24  &  25  Vict.  c.  133,  s.  66),  highway  boards  (25  &  26  Vict, 
c.  61,  s.  9),  school  boards  (Elem.  Educ.  Act,  1870,  33  &  34  Vict.  c.  75,  ss.  30, 
37),  county  councils  (Local  Government  Act,  1888,  51  &  52  Vict.  c.  41,  s.  79), 
the  Prison  Commissioners  (40  &  41  Vict.  c.  21,  s.  6). 

Under  the  Poor  Law  Act  (43  Eliz.  c.  2),  s.  4,  parcels  of  waste  may,  with  Endosuie  of 
the  consent  of  the  lord  of  the  manor,  be  enclosed  for  sites  of  cottages  for  the  ""^te  for 
poor  of  the  parish.  *^* 

The  council  of  a  municipal  corporation,  not  having  power  to  purchase  or  Municipal 
acquire  land,  or  hold  land  in  mortmain,  may,  with  the  approval  of  the  corporations. 
Treasury,  purchase  or  acquire  land  in  such  manner  and  on  such  terms  and 
conditions  as  the  Treasury  approve,  and  the  same  may  be  conveyed  to  and 
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held  by  the  corporation  accordingly:  Municipal  Coiporations  Act,  1882, 
45  &  46  Vict.  c.  50,  s.  107. 

By  the  Commons  Act,  1876  (39  &  40  Vict.  c.  56),  s.  8,  an  urban  sanitary 
authority  is  empowered  to  acquire  by  gift  and  hold,  without  licence  in 
mortmain,  on  trust  for  the  benefit  of  their  town  any  suburban  common  in 
respect  of  which  they  would  be  entitled  to  receive  notice  of  any  application 
made  to  the  Inclosure  Commissioners  in  pursuance  of  the  Act  and  any 
rights  in  such  a  common. 

Many  of  the  Acts  relating  to  the  augmentation  of  benefices.  Church 
Building  Acts,  and  other  similar  statutes,  fall  under  this  head ;  but  inasmuch 
as  they  would  be  unintelligible  tmless  arranged  consecutively,  they  are  for 
convenience  inserted  together  post,  pp.  435  et  seq. 

The  same  is  the  case  with  the  School  Sites  Acts :  posty  pp.  438,  439. 

By  42  Geo.  III.  c.  116,  s.  9,  corporations  are  empowered  to  contract  for  the 
redemption  of  land  tax.    See  poit,  p.  433. 

Exemptions  from  Part  II,  of  the  Act, 

The  next  class  of  cases  to  be  considered  is  those  in  which  the  special  Act 
excludes,  either  wholly  or  partially,  9  Geo.  11.  c.  36  (Part  11.  of  the  present 
Act).  This  exclusion,  of  course,  involves  also,  in  the  case  of  a  corporation, 
the  exclusion  of  the  Mortmain  Acts  (Part  I.  of  this  Act). 

It  is  sometimes  enacted  that  conveyances  without  valuable  consideration 
for  particular  charitable  purposes  shall  continue  valid,  if  otherwise  lawful, 
although  the  grantor  die  within  twelve  months  from  the  execution  of  the 
conveyance. 

Instances  of  this  are  to  be  found  in  the  School  Sites  Acts,  7  &  8  Vict.  c.  37, 
s.  3.  12  &  13  Vict.  c.  49,  s.  4 ;  ia  17  &  18  Vict.  c.  112,  s.  14,  as  to  institu- 
tions for  science,  literature,  and  the  fine  arts ;  in  the  Recreation  Grounds 
Act,  1859,  22  Vict.  c.  27,  s.  2 ;  and  in  the  Places  of  Worship  Sites  Act, 
1873,  36  &  37  Vict.  c.  50,  s.  4.     See  ante,  p.  395. 

A  conveyance  of  messuages  or  lands,  whether  gratuitous  or  for  value,  to 
or  in  trust  for  the  churchwardens  and  overseers  of  the  poor,  or  the  overseers 
only,  or  the  guardians  of  any  parish,  or  otherwise  for  the  benefit  of  a  parish, 
or  to  or  in  trust  for  the  guardians  of  a  union,  for  the  purpose  of  providing  a 
workhouse  or  asylum,  is  good  without  enrolment :  7  &  8  Vict.  c.  101,  s.  73. 

In  many  cases  power  to  devise  land  to  a  particular  charitable  institution, 
or  for  a  particular  charitable  purpose,  is  expressly  given. 

Thus,  under  28  &  29  Vict.  c.  89,  s.  43,  any  person  may,  notwithstanding 
any  statute  restraining  alienation  in  mortmain  or  dispositions  for  charitable 
uses  by  deed  or  will,  give  property  for  any  estate  or  interest  for  the  benefit 
of  Greenwich  Hospital. 

Other  instances  are  the  Seamen's  Hospital  Society  (8  &  4  Will.  IV.  c.  9, 
ss.  1  and  2,  as  to  land  up  to  the  yearly  value  of  12,000/.),  the  Bath  Infirmary 
(19  Geo.  in.  c.  xxiii.,  and  see  Mdkeham  v.  Hooper,  4  Bro.  C.  C.  153),  and 
University  College  Hospital  (32  &  33  Vict.  c.  xxiii,  and  see  Re  BradUy,  Older^ 
show  V.  Oovernesses  Benevolent  Institution,  3  Times  L.  R.  668). 

Under  the  Church  Building  Act  (43  G^eo.  III.  c.  108)  power  is  given  to 
devise  land  to  a  limited  amount  for  the  purposes  mentioned  in  the  Act :  see 
posty  pp.  435  et  seq. 

Under  sect.  7  of  the  Recreation  Grounds  Act,  1859  (22  Vict.  c.  27),  bequests 
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of  personal  property  up  to  1,000Z.  for  purchasing  and  maintaining  recreation       Sect  8. 
grounds  are  valid :  see  ante,  p.  425.  M 


By  42  Gkjo.  III.  c.  116,  s.  50,  power  is  given  to  any  person  by  will  or  22  Vict.  o.  27. 
otherwise,  or  to  any  corporation  or  company,  to  give  any  sum  or  sums  of  Redemption 
money  to  be  applied  in  redeeming  the  land-tax  on  any  manors,  messuages,  of  land  tax. 
lands,  tenements  or  hereditaments  settled  to  charitable  uses,  any  Statute  of 
Mortmain  or  other  statute  to  the  contrary  notwithstanding. 

Sect.  162  of  the  same  Act  renders  valid  a  gift  or  disposition  of  land-tax.  Gift  of 
redeemed  or  purchased,  made  by  the  person  or  persons  entitled  thereto  by  redeemed 
deed,  will  or  otherwise  for  the  augmentation  of  a  living :  see  further  as  to  aQj^mentiiiff' 
the  augmentation  of  benefices,  pod,  pp.  434  et  stq,  liviDgs. 

It  has  been  further  held  that  a  mere  power  to  acquire  land  by  will  has  the  Power  to  take 
effect  of  excluding  Part  11.  of  this  Act,  even  though  no  express  authority  to  land  by  will, 
persons  to  devise  is  given. 

In  Perring  v.  Trail,  L.  E.  18  Eq.  88,  the  Act  of  Parliament  which  incor-  Perring  v. 
porated  the  Westminster  Hospital  empowered  it  by  will,  gift,  purchase,  Trail. 
or  otherwise  to  obtain,  acquire,  hold  and  retain  land  for  the  purposes  of 
the  charity ;  and  also  by  will,  gift,  purchase,  or  otherwise  to  obtain,  acquire, 
hold  and  maintain  for  the  purposes  of  the  charity  any  kind  of  personal 
estate,  including  moneys  secured  on  mortgage  or  charged  on  land.  It  was 
held  by  Malins,  V.-C,  that  there  was  implied  in  those  words  a  power  to 
devise  land  for  the  use  of  the  charity.  And  the  Vice-ChanceUor  said  (at 
p.  91),  "  It  is  clear  that  if  no  one  could  give  any  land  to  the  charity  by  will, 
it  could  not  take  any  land  by  devise,  and  could  never  become  possessed  of 
any.  I  think,  therefore,  that,  in  order  to  give  the  words  of  the  Act  any 
effect,  I  must  hold  that  persons  are  at  liberty  to  devise  land  for  its  benefit." 
See  also  Rohiruon  v.  Oovemori  of  London  Hospital,  10  Hare,  at  pp.  24,  25 ; 
Harrison  v.  Corporation  of  Southampton,  2  Sm.  &  Giff .  387  ;  and  Luckcraft  v. 
Pridham,  6  Ch.  D.  at  pp.  212,  213. 

It  should  be  observed,  however,  that  in  cases  in  which  the  language  of  the  Extent  of 
special  statute  is  similar  to  that  which  came  under  consideration  in  Perring  y,  exemption. 
Trail,  Part  11.  of  the  present  Act  is  excluded  only  so  far  as  relates  to  assur- 
ances by  will.  So  far  as  regards  assurances  inter  vivos,  the  language  of  the 
special  Act,  not  being  inconsistent  with  the  provisions  of  9  Geo.  II.  c.  36, 
did  not  operate  as  a  pro  tanto  repeal  of  them.  In  such  a  case,  therefore, 
there  is  no  exemption  to  be  preserved  by  the  present  section.  The  principle 
of  Nethersole  v.  School  for  the  Indigent  Blind,  and  Chester  v.  Chester  {ante,  p. 
430),  would  accordingly  apply,  and  such  assurances  would  not  be  valid  unless 
they  satisfied  the  statutory  requirements. 

Thus,  St.  George's  Hospital  is  enabled,  by  will,  gift  or  purchase,  to  St.  George's 
acquire  and  hold  land  up  to  the  yearly  value  of  20,000/.,  and  to  dispose  of  hospital,  &c. 
the  same,  notwithstanding  the  Statutes  of  Mortmain :  4  &  5  Will.  lY.  c. 
xxxviii.  s.  1.    So,  also,  Westminster  Hospital  (6  &  7  Will.  lY.  c.  xx.  s.  6), 
and  Middlesex  Hospital :  6  &  7  Will.  lY.  c.  vii.  s.  4. 

By  26  G^.  II.  c.  22,  s.  14,  the  trustees  of  the  British  Museum  were  incor-  British 
porated,  and  enabled  to  purchase  and  take  lands  up  to  500/.  a  year,  the  Huseum. 
Statute  of  Mortmain  or  other  laws  to  the  contrary  notwithstanding ;  and  by 
5  Geo.  lY.  c.  39,  s.  3,  the  trustees  are  empowered  to  purchase  and  take  lands, 
and  accept  any  gifts,  grants,  devises,  and  bequests  of  land,  or  any  interest 
therein,  to  any  amount.  Before  the  latter  Act,  a  gift  of  the  produce  of  land 
for  the  British  Museum  was  void:  Trustees  of  British  Museum  v.  White,  2  S. 
&S.  594;  3  Moo.  &  P.  689. 

T.  F  F 
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Sect.  8.  So,  also,  the  Department  of  Science  and  Art :  38  &  39  Vict.  c.  68. 

(«)  By  the  Public  Health  (Interments)  Act,  1879,  42  &  43  Vict.  c.  31,  s.  2,  a 

Department      locol  authority  under  the  Public  Health  Act,  1875,  38  &  39  Vict.  c.  55,  is 
orSoienoe  and  empowered  to  accept  a  donation  of  land  for  the  purpose  of  a  cemetery,  and 
a  donation  of  money  or  other  property  for  enabling  them  to  acquire,  con* 
struct,  or  maintain  a  cemetery.    See  further,  post,  p.  437. 


Art. 
Cemeteries, 


Augraeniation  of  Benefices,  Church  Building,  <fec. 
Angmenta-  Owners  of  impropriations,  tithes,  or  portions  of  tithes,  in  any  parish  or 

rf*^  «  chapelry,  may  annex  the  same  to  the  parsonage,  or  settle  the  same  for  the 

benefit  thereof,  without  Licence  in  mortmain ;  and  if  the  same  do  not  exceed 
100^  a  year,  the  parson,  Ticar,  and  incumbent  may  take  and  purchase  the 
same,  without  licence  in  mortmain :  17  Car.  II.  c.  3,  ss.  7,  8 ;  29  Cor.  11. 
c.  8;  1  &  2  WiU.  lY.  c.  45. 

See,  further,  as  to  annexing  tithes  to  a  parsonage  or  vicarage,  6  &  7  Yict. 
c.  37,  s.  25 ;  13  &  14  Vict.  c.  94,  s.  23 ;  and  Denton  v.  Lord  John  Manners,  2  De 
G.  &  J.  675. 

Gifts  of  redeemed  land  tax  by  deed,  will,  or  otherwise,  for  the  augmenta- 
tion of  livings  are  vaUd :  42  Geo.  III.  c.  116,  s.  162. 
Qaeen  Anne's      Under  2  &  3  Anne,  c.  20,  ss.  4,  5,  land  may  be  given,  by  deed  or  will,  to 
^^™^y*  the  Governors  of  Queen  Anne's  Bounty,  who  have  full  capacity  to  purchase, 

take,  and  hold  the  same,  without  any  licence,  notwithstanding  the  Statute 
of  Mortmain ;  and  by  43  Geo.  III.  c.  107,  it  is  declared  that  the  above  pro- 
vision shall  remain  in  force,  notwithstanding  9  Goo.  II.  c.  36.  As  to  the 
effect  of  these  Acts,  cf.  LuckcraftY.  Pridham,  6  Ch.  D.  205,  ante,  pp.  429, 430. 
Such  governors  may  also  accept  devises  of  purchased  land  tax :  42  Geo.  HE. 
c.  116,  s.  161. 

By  1  Geo.  I.  st.  ii.  c.  10,  s.  4,  churches,  curacies,  and  chapels,  augmented 
by  tiie  Governors  of  Queen  Anne's  Bounty,  are  made  perpetual  cm*es  and 
benefices,  and  the  ministers  licensed  thereto  are  endowed  with  a  legal  capa- 
city to  take  in  perpetuity  aU  lands  granted  to,  or  purchased  for,  them  by 
such  governors. 
Parsonage  Under  17  Geo.  III.  c.  53,  s.  10,  a  convenient  habitation,  and  land  of  a 

houfies.  certain  quantity,  according  to  the  value  of  the  living,  may  be  purchased  to 

0.^63^  be  held  with  the  Uving.  • 

43  Geo.  III.        T^®  -^^  ^^  ^^  ^^*  ^^*  ^*  ^^"^j  ^*  3>  empowers  the  Gk)vemors  of  Queen 
c.  107.  Anne's  Bounty  to  purchase  a  suitable  residence  for  the  minister  of  a  living 

augmented  by  them. 

And  by  55  Geo.  III.  c.  147,  s.  12,  a  general  power  is  given  to  all  owners 

of  land  to  convey  to  the  parson,  vicar,  or  other  incumbent  of  an  ecclesiastical 

benefice,  any  house  or  land  in  exchange  for  a  pai'sonage  house  or  glebe,  and 

to  sell  and  convey  to  any  such  parson,  vicar,  or  other  incumbent,  lands  not 

exceeding  twenty  acres,  with  the  necessary  buildings. 

7  Geo.  IV.  The  next  Act,  7  Geo.  IV.  c.  66,  s.  1,  provides  that  all  messuages,  buildings, 

®*  ^^  and  lands,  to  be  purchased  for  the  use  of  benefices  under  that  Act,  or  under 

17  Geo.  m.  c.  53,  s.  10;  43  Geo.  III.  c.  107,  s.  3;  or  55  Geo.  in.  c.  147, 

s.  12,  shaU  be  conveyed  to  the  parson,  vicar,  and  other  incumbent,  for  a 

residence,  and.  shall  be  annexed  to  the  benefice,  and  held  by  the  parson, 

vicar,  or  incumbent,  for  the  time  being,  without  any  licence,  notwithstanding 

the  Statute  of  Mortmain  or  other  law  to  the  contrary. 

1  ft  2  Vict.  By  1  &  2  Vict.  c.  106,  ss.  70  and  71,  where  new  buildings  are  necessary  for 

®-  ^^^'  the  residence  of  the  incumbent,  the  bishop  may  purchase  land  and  a  house 
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for  that  purpose,  raising  the  money  by  mortgage  of  the  glebe,  tithes,  &c.       Seot.  8. 
Buildings  and  land  so  purchased  are  to  be  conveyed  to  the  patron  in  trust  («) 


for  the  incumbent  for  the  time  being.  28  &  29  "Vict. 

By  28  &  29  Vict.  c.  69,  passed  for  the  purpose  of  extending  17  Geo.  m.  o.  69. 
c.  53,  and  7  Geo.  lY.  c.  66  (and  other  Acts  therein  recited),  the  incumbent 
of  a  benefice  is  authorized  (sect.  1),  for  the  purposes  of  those  Acts,  and  of 
53  Geo.  ni.  c.  147,  to  borrow  on  mortgage,  for  purchasing  land  to  be  held 
with  the  parsonage,  or  building  offices,  stables,  &c.,  or  for  restoring  the  fabric 
of  the  chancel  of  the  church  (where  the  incumbent  is  liable  therefor),  or  other- 
wise, as  therein  mentioned,  a  sum  of  money  not  less  than  100/.,  or  more  than 
three  years'  net  income  of  the  benefice.  And  by  sect.  2  the  Governors  of 
Queen  Anne's  Bounty  may  sell  lands,  tithes,  and  other  hereditaments  given 
to  them  for  their  genei-al  purposes. 

By  sect.  4  of  the  Act  the  principal  officer  of  any  public  department  holding 
lands  on  behalf  of  her  Majesty,  or  for  the  public  use,  and  all  corporations 
aggregate  or  sole,  trustees,  guardians,  conunissioners,  or  other  persons  having 
the  control  of  hospitals,  schools,  charitable  foundations,  or  other  pubHc  in- 
stitutions, and  all  other  persons  by  the  Lands  Clauses  Consolidation  Act, 
1845,  empowered  to  sell  and  convey  lands,  are  empowered  to  convey,  by 
way  of  gift  or  sale,  in  fee  simple  or  otherwise,  any  messuages,  lands,  or 
hereditaments,  to  be  used  for  parsonages  or  residences  for  incumbents,  or 
gardens,  or  appurtenances  thereto,  or  for  sites,  or  for  enlarging  sites  there- 
for. But  no  assurance  (except  in  the  case  of  a  sale  for  fair  value),  may 
include  more  than  one  acre. 

Sect.  9  of  29  &  30  Vict.  c.  Ill  authorises  the  Ecclesiastical  Commissioners  29  8c  30  Vict, 
to  take  a  conveyance  of,  and  hold  without  licence  in  mortmain,  any  lands  or  ^*  ^^^* 
hereditaments  which  they  may  consider  suitable  to  be  annexed  to  a  benefice, 
and  to  appropriate  to  such  purpose  cash  or  stock  in  their  hands  belonging  to 
a  benefice. 

Parcels  of  waste,  not  exceeding  one  acre;  may  be  granted  by  the  lord  of  a  School,  fto. 
manor  for  the  erection  of  a  school  or  schoolmaster's  house :  4  &  5  Vict.  *  ^J?  ^^^^' 
c.38.8.2.  *>•"«• 

By  43  Geo.  m.  c.  108,  s.  1,  any  person  having  in  his  own  right  any  estate  Chnreli 
or  interest  in  land,  or  any  property  of  or  in  goods  or  chattels,  is  authorised,  building  Act. 
by  deed  enrolled  under  27  Hen.  VIII.  c.  16,  or  by  will  duly  executed  three  ^^^'  ^^^' 
months  before  the  death  of  the  grantor  or  testator,  to  vest  in  any  person  or 
body  politic  or  corporate,  lands  not  exceeding  five  acres,  or  goods  and  chattels 
not  exceeding  500/.,  towards  erecting,  rebuilding,  repairing,  purchasing,  or 
providing  any  church  or  chapel  of  the  established  church,  or  a  residence  for 
the  officiating  minister,  or  outbuildings,  offices,  churchyard,  or  glebe  for  the 
same.    But  nothing  in  the  Act  extends  to  enable  infants  or  persons  of  non- 
sane  memory,  or  women  covert,  without  their  husbands,  to  make  any  such 
gift,  grant,  or  alienation.    And  the  grantees  are  enabled  to  take  as  well  from 
persons  charitably  disposed  to  give  the  same,  as  from  others  willing  to  sell 
to  them,  lands,  tenements,  or  chattels  without  licence,  notwithstanding  the 
Statute  of  Mortmain.    This  Act  will  be  found  in  App.  I.  to  this  Book,  jmt 
By  51  Geo.  in.  c.  115,  the  king  is  empowered  to  g^rant  for  similar  purposes  61  Geo.  III. 
kmds  within  the  survey  of  the  Court  of  Exchequer  or  the  Duchy  of  Lan-  o*  H^* 
caster,  not  exceeding  five  acres  in  one  grant,  and  the  owners  of  the  fee  simple 
of  a  manor  are  empowered  to  grant  five  acres  of  the  waste  to  the  rector, 
vicar,  or  othor  minister  for  the  purpose  of  erecting  or  enlarging  a  church  or 
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Sects. 


Repeal  as  to 
Ireland. 

Decisions  on 
43  Geo.  III. 
c.  108. 


Grant  in 
pnrsnanoe 
of  secret  trust. 


Repair  of 
churchyard  or 
dock. 


Tombs. 


Apportion- 
ment. 


Married 
women. 


Later  Chnreh 

Bailding 

Acts. 

68  Geo.  m. 

c.  45. 


chapel  of  the  Churoh  of  England,  or  making  or  enlarging  a  churdhyard,  or 
as  glebe  lands. 

A  grant  under  this  last  enactment  orerrides  rights  of  common  and  manorial 
rights  of  that  nature,  but  not  other  customary  rights,  as,  for  instance,  a 
customary  right  to  use  the  land  as  a  village  green :  Forht$  y.  Ecclesiastical 
Commissioners /or  England,  L.  R.  15  Eq.  51. 

The  Act  43  Geo.  m.  c.  108,  was  repealed  as  to  Ireland  by  14  &  15  Yict. 
c.  71,  which  Act  has  since  been  itself  repealed  by  the  Stat.  Law  Rey.  Act,  1875. 

A  deyise  of  land,  in  order  to  come  within  43  Geo.  HE.  c.  108,  must  be  a 
devise  of  the  land  itself  for  the  purposes  mentioned  in  the  Act.  The  limit 
imposed  upon  a  gift  of  chattels  could  not  be  exceeded  by  the  device  of  giving 
the  proceeds  of  sale  of  land  not  exceeding  five  acres :  Incorporated  Church 
Building  Society  v.  Coles,  5  De  G.  M.  &  G.  324.  A  gift  of  the  proceeds  of 
sale  of  specific  land  is  in  fact  not  within  the  scope  of  the  Act,  and  such  a 
gift  is  entirely  void:  ibid,;  and  cf.  Champney  y.  Davy,  11  Gh.  D.  949.  But 
a  conveyance  reserving  a  life  estate,  being  considered  equivalent  to  a  devise, 
may  be  made  under  it :  Fisher  v.  Brierly,  1  De  Qt,  F.  &  J.  at  p.  664,  per 
Turner,  L.  J. 

The  Act  has  been  held  to  authorise  a  gift  of  land,  with  an  unconsecrated 
building  thereon  licensed  for  public  worship,  in  pursuance  of  a  secret  trust 
to  convey  the  land  or  building  for  a  parish  or  district  church  in  perpetuity : 
O'Brien  y.  Tyssen,  28  Ch.  D.  372. 

A  bequest  of  money,  not  exceeding  5007.,  to  be  applied  in  the  rex)air  of  a 
churchyard,  was  held  to  be  within  the  Act :  Re  Vaughan,  Vaughan  v.  Thomas, 
33  Ch.  D.  187.  So,  also,  a  bequest  for  providing  a  church  clock :  Re  Hendry, 
WaUon  V.  Blaheney,  56  L.  T.  N.  S.  908. 

A  bequest  for  building  or  keeping  in  repair  the  vaults  or  tombs  of  the 
testator  or  his  family  not  within  a  church,  not  being  charitable,  does  not 
come  within  43  Geo.  III.  c.  108 :  Re  Rigley's  TrusU,  36  L.  J.  Ch.  147 ;  Re 
Vaughan,  Vaughan  v.  Thomas,  33  Ch.  D.  187 ;  and  see  ante,  p.  7. 

See  also,  with  regard  to  this  Act,  CHrdlestone  y.  Creed,  10  Hare,  480 ;  Re 
Ireland's  Will,  12  L.  J.  Ch.  381 ;  Bixon  y.  Butler,  3  Y.  &  C.  Ex.  677. 

As  to  apportionment  in  the  case  of  a  gift  partly  rendered  valid  by  the  Act 
and  partly  invalidated  by  9  G^.  IT.  c.  36,  see  Sinnett  v.  Herbert,  L.  R.  7  Ch. 
232;  Champney  v.  Davy,  11  Ch.  D.  949;  and  anU,  p.  61. 

The  exclusion  of  married  women  without  their  husbands  from  exercising 
the  powers  conferred  by  43  Geo.  HI.  c.  108,  is  not  removed  by  the  Married 
Women's  Property  Act,  1882  (45  &  46  Vict.  c.  75) :  Re  Smith's  EstaU,  ClemenU 
y.  Ward,  35  Ch.  D.  589. 

By  58  Geo.  in.  c.  45,  s.  33,  the  commissioners  appointed  for  carrying  into 
execution  the  Act  for  building  additional  churches  in  populous  parishes  are 
empowered  to  accept  and  take  any  building  and  land,  not  exceeding  what 
may  be  sufficient  for  a  church,  chapel,  or  churchyard,  and  approach  thereto, 
from  any  person  willing  to  give  the  same ;  and  such  site  is  to  be  devoted  to 
ecclesiastical  purposes.  The  commissioners  may  similarly  accept  and  take 
any  house,  garden,  and  appurtenances,  not  exceeding  ten  acres  in  the  whole, 
for  the  residence  of  the  incumbent,  or  land  of  the  same  amount  for  erecting 
the  house  and  making  the  garden,  and  the  same  is  to  vest  in  the  incumbent 
for  the  time  being. 

By  sect.  34  of  the  same  Act  the  Commissioners  of  Woods  and  OPorests  (with 
the  consent  of  the  Treasury),  the  Duchy  of  Lancaster,  and  any  body  politic. 
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corporate  or  collegiate,  or  corporation,  are  empowered  to  grant  any  such       Sect.  8. 
building  or  site  for  such  church  or  the  residence  of  the  incumbent.     See  also  (a) 

69  Geo.  in.  c.  134,  ss.  37,  38;  3  Geo.  IV.  c.  72,  ss.  1—3,  8,  26;  5  Geo.  IV. 
o.  103;  and  1  &  2  Will.  IV.  c.  38,  s.  9;  AtL-Oen.  v.  Bishop  of  Manchester, 
L.  B.  3  Eq.  436. 

By  1  &  2  Vict.  c.  1Q7,  s.  9  (see  also  sects.  6  and  8),  the  powers  conferred  1  ft  2  Viot. 
by  68  Geo.  HE.  c.  45,  are  extended  to  transfers  by  way  of  sale  or  ex-  ®*  ^^^' 
change  only  of  land,  not  exceeding  five  acres,  for  a  site  for  the  residence 
of  an  incumbent. 

By  3  &  4  Vict.  c.  60,  s.  2,  a  licence  in  mortmain  is  rendered  unnecessary  z&i  Vict, 
in  cases  of  endowment,  grant,  or  conveyance  under  the  Church  Building  o.  60. 
Acts ;  but  by  sect.  3  the  provisions  of  the  Mortmain  Acts  are  to  apply  where 
the  endowment  exceeds  the  annual  value  of  300^    See  also  sect.  17. 

Again,  any  person  or  body  corporate  may,  under  6  &  7  Vict.  c.  37,  s.  22,  6  &  7  Vict, 
by  deed  enrolled  under  27  Hen.  VIII.  c.  16,  in  the  case  of  lands,  tithes,  °-  ^7* 
or  hereditaments  (but  without  deed  in  the  case  of  goods  and  chattels),  or  by 
will,  vest  in  the  Ecclesiastical  Commissioners  their  lands,  tithes,  or  here- 
ditaments, goods,  and  chattels  for  the  endowment  or  augmentation  of  the 
income  of  ministers  or  of  perpetual  curates  of  the  Church  of  England,  or 
for  providing  any  church  or  chapel  for  the  purposes  of  and  subject  to  the 
provisions  of  the  Act,  and  such  Commissioners  have  full  capacity  to  pur- 
chase, take,  and  hold,  for  the  purposes  aforesaid,  both  from  persons  charitably 
disposed  to  give  the  same  and  from  persons  willing  to  sell  the  same,  lands, 
tithes,  hereditaments,  goods,  or  chattels  without  Hcence,  the  Statute  of  Mort- 
main or  other  law  to  the  contrary  notwithstanding :  see  also  sect.  12  of  the 
same  Act,  and  7  &  8  Vict.  c.  94,  ss.  7,  11,  and  14  &  15  Vict.  c.  97,  s.  8. 

In  Baldwin  v.  Baldwin  (No.  2),  22  Beav.  419,  a  testator  bequeathed  a  sum 
to  trustees  to  erect  and  endow  a  church  at  a  place  in  a  certain  pariah  where 
a  separate  district  had  not  been  created  under  6  &  7  Vict.  c.  37,  if  within  a 
limited  number  of  years  after  his  death  his  object  could  be  legally  carried 
into  effect.  It  was  held  that  the  bequest  was  not  void,  and  that  the  Eccle- 
siastical Commissioners  would  become  entitled  to  it  if  within  the  stated 
period  such  a  district  should  be  constituted  imder  the  provisions  of  the 
statute. 

By  19  &  20  Vict.  c.  104,  s.  4,  sect.  22  of  6  &  7  Vict.  c.  37  (supra),  is  extended  19  ft  20  Viot. 
to  authorise  such  grants  as  therein  mentioned  to  be  made  by  ecclesiastical  ^*  ^^^* 
and  collegiate  corporations ;  and  by  28  &  29  Vict.  c.  42,  s.  7,  the  same  section  28  ft  29  Viot. 
is  extended  to  authorise  gifts  of  lands  or  goods  for  the  ptupose  of  purchasing  c.  42. 
tithes,  or  gifts  of  tithes,  with  a  view  to  their  annexation  to  a  district  church. 

Under  30  &  31  Vict.  c.  133,  s.  4,  land  may  be  granted  in  fee  simple  for  Chnrehjrardi. 
the  enlargement  of  chiuxhyards  or  burial  places,  as  it  might,  under  the  30  ft  31  Vict. 
School  Sites  Acts  (see  post,  p.  438),  be  granted  for  the  site  of  a  school.    The  ^' 
conveyance  must'be  in  the  form  provided  by  sect.  5  of  the  Act,  and  is  '*  good 
and  valid  without  any  licence  or  writ  of  ad  quod  damnum,  the  Statutes  of  Mort- 
main or  any  other  statute  or  law  to  the  contrary  notwithstanding."  (Sect.  4.) 

And,  as  we  have  seen  {ante,  p.  434),  local  authorities  under  the  Public  Cemeteries. 
Health  Act,  1875,  are  by  the  Public  Health  (Interments)  Act,  1879  (42  ft  43  42  ft  43  'Viot. 
Vict.  c.  31),  empowered  to  accept  donations  of  land  and  other  property  for  <*•  31- 
providing  cemeteries. 

The  Bishoprics'Act,  1878,  41  ft  42  Vict.  c.  68,  8.  2,  empowers  the  Ecclesi-  Kew  bishop- 
Bstical  Commissioners  to  receive  gifts  or  bequests  of  real  and  personal  ncs. 
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Sect.  8. 

41  &  42  Vict. 
0.  68. 


Plaoei  of 
Won  hip  Bitei 
Acts. 


Sohool  Sites 
Actf,  1841  to 
1861. 

School  Sites 
Act,  1841. 


School  Sites 
Act,  1844. 


School  Sites 
Act,  1849. 


propei*ty,  not  exceeding  the  limits  prescribed  by  the  Act,  for  the  endowment 
fimd  of  the  bishoprics  therein  mentioned,  and  the  power  of  the  donora  to 
give,  and  of  the  Ecclesiastical  Commissioners  to  receive,  such  gifts  are  the 
same  as  those  enacted  in  2  &  3  Anne,  c.  11,  and  48  Geo.  III.  c.  107,  for 
enabling  donors  to  vest  gifts  in  the  Governors  of  Queen  Anne's  Bounty. 
See,  also,  the  Truro  Bishopric  and  Chapter  Acts  Amend.  Act,  1887  (50  Vict, 
c.  12),  as  to  the  bishopric  of  Truro. 

Under  the  Places  of  Worship  Sites  Act,  1873,  36  &  37  Vict.  c.  50,  knd 
not  exceeding  one  acre  may  be  given,  sold,  or  exchanged  for  the  site  of  a 
place  of  worship  or  residence  of  the  officiating  minister  or  burial  place 
(sect.  1) ;  and  by  sect.  5  sites  of  the  like  extent  may  similai*ly  be  granted  for 
any  of  the  purposes  of  the  Chiurch  Building  Acts  to  the  Ecclesiastical  Com- 
missioners, or  as  they  shall  direct,  and  the  Ecclesiastical  Commissioners  may 
also  act  as  trustees  for  the  purpose  of  taking  and  holding  any  sites  granted 
under  the  Act.  By  sect.  4  assurances  under  the  Act  continue  valid,  if  other- 
wise lawful,  although  the  donor  or  grantor  die  within  twelve  months  froQi  the 
execution  thereof.     (See  note  {m)  to  sect.  4,  ante,  p.  395.) 

The  Places  of  Worship  Sites  Amendment  Act,  1882,  45  &  46  Vict.  c.  21, 
provides  (sect.  1)  that  the  last-mentioned  Act  shall  be  construed  to  authorise 
any  corporation,  ecclesiastical  or  lay,  sole  or  aggregate,  and  any  officers, 
justices  of  the  peace,  trustees,  or  commissioners  holding  land  for  public,  eccle- 
siastical, parochial,  charitable,  or  other  purposes  or  objects,  to  convey  or 
enfranchise  for  the  purposes  of  the  Act  such  quantity  of  land  as  therein 
mentioned.  But  property  held  on  trust  for  charitable  purposes  may  not  be 
so  granted  without  the  consent  of  the  Charity  Commissioners. 

By  the  School  Sites  Act,  1841,  4  &  6  Vict.  c.  38,  s.  2,  land  not  exceeding 
one  acre  may  be  conveyed  by  way  of  gift,  sale,  or  exchange  as  a  site  for  a 
school  for  poor  persons,  or  the  residence  of  the  schoolmaster  or  mistress,  or 
otherwise  for  the  education  of  poor  persons.  Sect.  6  authorises  corporations, 
ecclesiastical  or  lay,  sole  or  aggregate,  officei's,  justices  of  the  peace,  trustees, 
or  commissioners  holding  land  for  public,  ecclesiastical,  parochial,  charitable, 
or  other  objects,  to  make  such  grants,  and,  in  the  case  of  trustees,  a  majority 
of  them  assembled  at  a  meeting  duly  convened  may  act.  By  sect.  7  all 
grants  of  land  or  buildings,  or  any  interest  therein,  for  the  education  of  poor 
persons,  whether  taking  effect  under  that  Act  or  other  authority  of  law, 
may  be  made  to  any  corporation  sole  or  aggregate,  or  to  several  corporations 
sole,  or  to  trustees,  to  be  held  for  the  purposes  aforesaid:  see  Fisher  v. 
Brierly,  1  De  G.  F.  &  J.  643;  10  H.  L.  0.  159. 

Under  the  School  Sites  Act,  1844,  7  &  8  Vict.  c.  37,  s.  3,  deeds  executed 
under  the  last-mentioned  Act,  without  valuable  consideration,  continue 
valid,  if  otherwise  lawful,  although  the  donor  die  within  twelve  months  from 
the  execution. 

Again,  by  the  School  Sites  Act,  1849,  12  &  13  Vict.  c.  49,  s.  4,  land  not 
exceeding  five  acres  may  be  conveyed  by  way  of  gift,  sale,  or  exchange,  to 
any  corporation,  sole  or  aggregate,  or  trustees,  for  the  erection  of  school 
buildings  and  premises  for  educating  and  boarding  persons  intended  to  be 
masters  and  misti-esses  of  elementary  schools,  and  for  the  residence  of  the 
principal  or  master  or  mistress  and  other  officers  of  such  institution,  and  such 
gift,  sale,  or  exchange  continues  valid  although  the  grantor  die  within 
twelve  months.  And,  under  sect.  5,  an  absolute  owner  lawluUy  entitled  to 
convey  land  to  trustees  upon  any  charitable  use  may  convey  the  same  to  any 
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coi^poration  for  the  purposes  of  4  &  5  Vict.  c.  38,  and  7  &  8  Vic':,  c.  37,  and      Seot.  8. 
that  Act,  or  for  the  endowment  of  such  schoola.  (^) 


By  15  &  16  Vict.  c.  49,  the  provisions  of  the  School  Sites  Acts,  1841,  1844,  gchools  and 
and  1849,  and  of  other  Acts  therein  mentioned,  are  extended  to  schools  or  ooUe^for 
coll^;e8  for  the  religious  or  educational  training  of  the  sons  of  yeomen  or  '^^^??*  *?^ 
tradesmen,  or  others,  or  for  the  theological  training  of  candidates  for  holy  training, 
orders,  partly  maintained  by  charitable  aid,  and  partly  self-supporting;  and 
the  Hke  powers  are  given  in  relation  to  the  conveyance  and  endowment  of 
sites,  subject  to  certain  provisoes  therein  mentioned.  See  also  sect.  7,  sub-s.  2, 
of  the  present  Act,  anUy  pp.  425,  426. 

The  Elementary  Education  Act,  1870,  33  &  34  Vict.  c.  75,  provides,  by  School  bomda 
sect.  20,  that  the  School  Sites  Acts,  1841  to  1851,  shall  apply  to  a  School 
Board  in  the  same  manner  as  if  they  were  the  trustees  or  managers  of  a  school 
within  the  meaning  of  those  Acts,  and  land  may  be  acquired  under  any  of 
such  Acts,  or  partly  under  one  and  partly  under  another. 

Similar  provisions  to  those  contained  in  the  School  Sites  Acts  are  contained  Science, 
in  17  &  18  Vict.  c.  112  with  reference  to  institutions  for  the  promotion  of  ^^^"^^"^^ 
science,  literature,  and  the  fine  arts,  and  otherwise,  as  therein  mentioned.  17  j^  |g  y^^^ 
As  to  this  Act,  see  anUy  p.  428.  c.  112. 

The  Becreation  Ghrounds  Act,  1859,  22  Vict.  c.  27,  also  contains  provisions  Recreation 
of  a  Hke  character.    As  to  this  Act  see  ante,  pp.  432,  433.  grounds. 


PART  IV. — Supplemental. 


9.  Any  assurance  (a)  of  land  (a)  which  is  by  this  Act  Adaptation  of 
required  to  be  made  by  deed  (b)  may  be  made  by  a  of  land  regU- 
registered  disposition  under  the  provisions  of  the  Land  gg  ^^g  y.^,^ 
Transfer  Act,  1875,  or  of  any  Act  amending  the  same,  ^'  ®7. 

and  any  assm'ance  so  made  shall  be  exempt  from  the 
provisions  of  this  Act  as  to  execution  in  the  presence  of 
witnesses,  and  as  to  enrolment  in  the  Central  Office  of 
the  Supreme  Court. 

(a)  Defined  by  sect.  10,  po$t 
{b)  See  sect.  4,  anfo,  pp.  386,  387. 

10.  In  this  Act,   imless  the  context   otherwise  re-  DefiniUonfl. 
quires, — 

(i.)  "Assurance"  includes  a  gift,  conveyance,  appoint- 
ment, lease,  transfer,  settlement,  mortgage, 
charge,  incumbrance,  devise,  bequest,  and  every 
other  assurance  by  deed,  will,  or  other  instru- 
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9ect.  10. 


"  assuror" 


have 


Copyholds. 


How  oon- 
veyod. 


ment;    and  ^^  assure"   and 

meanings  corresponding  with  assurance. 

(ii.)  ^^  Will"  includes  codicil. 

(iii.)  ^^Land"  includes  tenements  and  hereditaments 
corporeal  and  incorporeal  of  whatsoever  tenure, 
and  any  estate  and  interest  in  land  (a). 

(iv.)  "  Full  and  valuable  consideration  "  includes  such 
a  consideration  either  actually  paid  upon  or 
before  the  making  of  the  assurance,  or  reserved 
or  made  payable  to  the  vendor  or  any  other 
person  by  way  of  rent,  rentcharge,  or  other 
annual  payment  in  perpetuity,  or  for  any  term 
of  years  or  other  period,  with  or  without  a  right 
of  re-entry  for  nonpayment  thereof,  or  partly 
paid  and  partly  reserved  as  aforesaid  (i). 

(a)  The  definition  of  land  is  taken  from  sect.  2  of  25  &  26  Vict.  c.  17, 
repealed  by  sect.  13  of  this  Act. 

This  definition  includes  copyholds.  It  has  been  stated  {arUcy  p.  398)  that 
copyholds  were  within  9  Geo.  IT.  c.  36.  They  were  also  within  the  old 
Mortmain  Acts :  Scriven,  Copyh.  6th  ed.  p.  102. 

Copyholds  are  conveyed  to  a  charity  by  surrender  to  a  third  person,  either 
eimpliciter  or  upon  the  trusts  declared  by  a  deed  of  even  date;  and  the 
cbaritable  trusts  are  declared  by  a  deed  of  even  date  referring  to  the  sur- 
render :  Scriven,  Copyh.  supra. 

{b)  See  n,  {j)  to  sect.  4  of  this  Act,  ante,  p.  393. 


Extent  of 
Act. 


Old  Act. 


Scotland. 


Ireland. 


11.  This  Act 
land  (a). 


shall  not  extend  to  Scotland  or  Ire- 


(a)  Sect.  6  of  9  Geo.  II.  c.  36,  expressly  provided  that  that  Act  should 
not  apply  to  Scotland  ;  and  sect.  6  of  24  &  25  Vict.  c.  9  contained  a  similar 
provision  both  as  to  Scotland  and  Ireland. 

A  legacy  of  money  to  be  laid  out  in  the  purchase  of  heritable  securities 
{Oliphant  v.  Hendrie,  1  Bro.  C.  C.  571),  or  in  land  {Machintoeh  v.  Toumsend, 
16  Ves.  330 ;  Forhea  v.  Forbes,  18  Beav.  552)  in  Scotland,  is  within  the 
exemption.    See  also  Macdonald  v.  Macdonald,  L.  E.  14  Eq.  60. 

A  bequest  of  money  to  be  laid  out  in  land  for  a  Scotch  charity  is,  however, 
not  of  itself  sufficient  to  show  that  land  in  Scotland  only  is  to  be  purchased, 
and  is  not  therefore  within  the  exemption :  Att-Gen,  v.  Mill,  5  Bli.  N.  S.  593. 

Proceeds  of  land  in  England  cannot  be  given  for  a  Scotch  charity :  Curtis 
V.  Hutton,  14  Ves.  537.  Nor  can  land  in  India  be  so  given  unless  certain 
conditions  are  complied  with  :  Macdonald  v.  Macdonald,  supra. 

The  Act  9  Geo.  II.  c.  36  was  also  not  applicable  to  Ireland :  Campbell 
V.  Earl  of  Radnor,  1  Bro.  C.  C.  271 ;  Baker  v.  Sutton,  1  Keen,  at  p.  234 ;  Att,- 
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Gen.  V.  Pou^,  1  Ball  &  B.  145 ;  Pollock  v.  Dayy  14  Ir.  Ch.  R.  297  ;  and  see     Sect.  11. 
AU.'Gen.  v.  Floods  Hayes  &  J.  App,  xxi.  (a) 

The  mode  in  wluch  gifts  for  pious  and  charitable  uses  may  be  made  of  — ^^— * 
realty  in  Ireland,  is  regulated  by  7  &  8  Vict.  c.  97,  30  &  31  Vict.  c.  54,  and 
34  &  35  Vict.  c.  102. 

A  bequest  of  money  to  be  laid  out  in  Ireland  for  charitable  purposes  which 
was  good  before  the  passing  of  7  &  8  Vict.  c.  97  {Campbell  v.  Earl  of  Radnor ^ 

1  Bro.  C.  0.  271 ;  Baker  v.  SuUon,  1  Keen,  at  p.  234 ;  AU.-Gen,  v.  Power,  1  Ball 
&  B.  154),  has  not  been  rendered  invalid  by  that  Act.  Thus,  in  Pollock  v. 
Day  (14  Ir.  Oh.  B.  371),  it  was  held  by  the  Court  of  Appeal  in  Ireland  that 
a  bequest  of  money  for  the  purpose  of  building  a  church  in  Ireland  was  not 
within  7  &  8  Vict.  c.  97,  s.  16,  and  was  therefore  valid,  though  the  will  was 
made  within  three  months  of  the  testator's  death. 

The  Act  9  Geo.  11.  c.  36  did  not  apply  to  India  {Mayor  of  Lyons  v.  East  Golonies. 
India  Co.,  1  Moo.  P.  0.  175;  MUford  v.  Reynolds,  1  Ph.  185,  192),  or,  in 
general,  to  the  colonies,  as  New  South  Wales  ( Whicker  v.  Hume,  1  De  G.  M.  & 
G.  606 ;  7  H.  L.  C.  124),  Canada  {AhhoU  v.  Eraser,  L.  R.  6  P.  C.  96),  the 
West  Indies  {Att,-Oen.  v.  StewaH,  2  Mer.  143),  and  Penang  {Choah  Ckoon 
Nish  V.  Spottiswoode,  Wood's  Oriental  Cases ;  Teap  Cheah  Neo  v.  Ong  Cheng 
Neo,  L.  B.  6  P.  C.  381). 

A  bequest  of  money  arising  from  or  connected  with  land  in  England,  to  be  MonevarisiDg 
laid  out  in  land  in  Scotland,  Ireland,  or  the  Colonies  for  the  purpose  of  charity,  ^"^  ™^  ^\^ 
is  void :  Curtis  v.  Hutton,  14  Ves.  537 ;  AU.-Gen,  v.  Mill,  5  Bli.  N.  S.  593 ;  iJd  out  iT 

2  Dow  &  a.  393.  land  abroad. 
The  Act  does  not  apply  to  real  property  possessed  by  British  subjects  in  Real  prop 

foreign  coimtries :  Beaumont  v.  Oliveira,  L.  R.  4  Ch.  309 ;  Re  Arnold,  Ravens-  E???f?^^^  ^ 
croft  V.  Workman,  37  Ch.  D.  637.  sJbjecte 

abroad. 

12.  Nothing  in  this  Act  shall  affect  the  operation  or  Savings  for 
validity  of  any  charter  (a),  licence  {b\  or  custom  (c)  in  custOT^,  &o. 
force  at  the  passing  of  this  Act  enabling  land  to  be 
assured  or  held  in  mortmain. 

(a)  Charters  of  incorporation  commonly  contain  a  clause  dispensing,  up  to 
lands  of  a  specified  value,  with  the  Statutes  of  Mortmain :  see  Shelf.  Mortm. 
40,  41 ;  Robinson  v.  Governors  of  London  Hospital,  10  Hare,  19 ;  -ffc  Bradley, 
Oldershaw  v.  Governesses*  Benevolent  Institution,  3  Times  L.  R.  668.  As  to 
what  words  are  sufficient  to  amount  to  a  licence  in  mortmain,  see  Att.-Gen, 
V.  Flood,  Hayes  &  J.  App.  at  p.  zxxiii. 

{h)  As  to  licences  in  mortmain,  see  sect.  2  of  this  Act,  ante,  p.  384,  and 
note  thereto. 

(c)  By  the  custom  of  London,  confirmed  by  Magna  Charta  (9  Hen.  in.  Custom  of 
0. 9),  citizens  and  freemen  of  London  may  devise  in  mortmain  {City  ofLon-  London. 
don*s  Case,  8  Co.  129a) ;  and  as  Magna  Charta  was  not  expressly  repealed  as 
regards  the  custom  of  London  by  9  Geo.  11.  a  36,  it  was  considered  that 
citizens  and  freemen  of  London  might  still  devise  their  lands  within  the  city 
in  mortmain :  2  Bac.  Abr.  Chant.  Uses  (B.) ;  Customs  of  London  (A.) ;  Bro. 
Abr.  London,  pi.  13,  p.  70 ;  City  of  London* s  Case,  supra.  But  see  dictum  of 
Arden,  M.  R.,  in  AU,-Gen.  v.  HarUey,  4  Bro.  C.  0. 412 ;  Highm.  Mortm.  p.  127. 
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Sect.  18.         The  custom,  however,  is  confined  to  lands  in  the  City  of  London :  Middle- 
(c)  ton  V.  CatfTy  4  Bro.  0.  C.  409. 


Repeal.  13.— (1.)  The  Acts  specified  in  the  Schedule  to  this 

Act  are  hereby  repealed,  from  and  after  the  passing  of 
this  Act,  to  the  extent  specified  in  the  third  column  of 
that  schedule : 

Provided  that  this  repeal  shall  not  ajBEect — 

(a)  Any  enactment  not  hereby  repealed  referring  to 

any  enactment  hereby  repealed,  except  that  in 
lieu  of  that  reference  the  unrepealed  enactment 
shall  be  construed  as  if  it  referred  to  the 
corresponding  provisions  of  this  Act ;  or 

(b)  The  past   operation   of    any    enactment    hereby 

repealed,  or  any  instrument  or  thing  executed, 
done,  or  suffered  before  the  passing  of  this 
Act;  or 

(c)  Any    right,     obligation,     or    liability    acquired, 

accrued,  or  incurred  under  any  enactment 
hereby  repealed ;  or 

(d)  Any    action,   proceeding,    or    thing  pending    or 

uncompleted  at  the  time  of  the  passing  of  this 

Act. 
(2.)  Whereas  by  the  preamble  to  the  Act  of  the  forty- 
third  year  of  Elizabeth,  chapter  four  (being  one  of  the 
enactments  hereby  repealed),  it  is  recited  as  follows : 

^^  Whereas  landes  tenement(°  rentes  annuities  pfittes  heredita- 
mentes,  goodes  chattels  money  and  stookes  of  money,  have  bene 
heretofore  given  limitted  appointed  and  assigned,  as  well  by  the 
Queenes  moste  excellent  Majestie  and  her  moste  noble  progenitors, 
as  by  sondrie  other  well  disposed  psons,  some  for^leife  of  aggd 
im^tentand  poore  people,  some  for  maintenance  of  sicke  and 
maymed  souldiers  and  marnners,  schooles  of  leaminge,  free  schooles 
and  schollers  in  univ^sities,  some  for  repaire  of  bridges  portes  havens 
causwciies  churches  seabaiikes  and  highewaies,  some  for  eduoacon 
and  pfeimente  of  orphans,  some  for  or  towardes  reUef e  stoc^e  or 
maintenance  for  howses  of  correccon,  some  for  mariages  of  poore 
maides,  some  for  snpportacon  ajde  and  helpe  of  younffe  tradesmen, 
handiecraftesmen  and  psons  decayed,  and  others  for  releife  or 
redemption  of  prisoners  or  captives,  and  for  aide  or  ease  of  any 
poore  inhabitant^  con^ninge  paymente  of  fifteenes,  settinge  out  of 
souldiers  and  other  taxes ;  whiche  landes  tenements  rents  annui^ 
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ties  pfitts  hei^ditaments  goodes  chattells  money  and  stock es  of  Beet.  18. 
money  nevxheles  hav  not  byn  imployed  acoordinge  to  the  charitable 
intente  of  the  givers  and  founders  thereof,  by  reason  of  fraudes 
breaohes  of  tniste  and  negligence  in  those  that  shoulde  pay  dely  ver 
and  imploy  the  same :"  and  whereas  in  divers  enactments 
and  documents  reference  is  made  to  charities  within  the 
meaning,  purview,  and  interpretation  of  the  said  Act : 

Be  it  therefore  enacted  that  references  to  such  chari- 
ties shall  be  construed  as  references  to  charities  within 
the  meaning,  purview,  and  interpretation  of  the  said 
preamble. 

14.  This  Act  may  be  cited  as  the  Mortmain  and  short  title. 
Charitable  Uses  Act,  1888. 


Note.' 


SCHEDULE. 

Ada  repealed, 
-This  Schedule  is  to  be  read  as  referrmg  to  the  Eevised  Edition  of 


Sect.  13. 


the  Statutes  prepared  under  tiie  direction  of  the  Statute  LaTT  Committee,  in 
all  cases  of  statutes  included  in  that  edition  as  ali'ead}'  publidied. 

The  chapters  of  the  statutes  (before  the  division  mto  separate  Acts)  are 
described  by  the  marginal  abstracts  given  in  that  edition. 


Seaaicm  and  CSiapter. 


7  Edw.  I 

13  Edw.  I.  c.  32 


18  Edw.  in.  St.  3,  c.  3 

15  lUc.  n.  c.  6  .  .  . 


23  Hen.  VIII.  c.  10. 

43  Eliz.  c.  4    .... 

7&8WiU.m.c.37 
9  Q«o.  n.  c.  36  .  .  . 


Title. 


SUUue  de  Virie  BeligiosU. 

Remedy  in  case  of  mortmain  under 
judgements  by  collusion. 

Prosecutions  against  religious  per- 
sons for  purchasing  lands  in 
mortmain. 

St.  7,  Edw.  I.  de  Religiosis.  Con- 
verting land  to  a  churchyard  de- 
clared to  be  within  that  statute. 

Mortmain  where  any  is  seised 
of  lands  to  the  use  of  spiritual 
persons. 

Mortmain  to  purchase  lands  in 
gilds,  fraternities,  offices,  com-i 
monalties,  or  to  their  use. 

An  Acte  for  feoffments  and  assur- 
aunce  of  landes  and  tenements 
made  to  the  use  of  any  parisshe 
Churche,  Chapell,  or  suche  Hke. 

An  Acte  to  redresse  the  misemploy- 
ment  of  landes,  goodes,  and 
stockes  of  money  heretofore  given 
to  charitable  uses. 

An  Acte  for  the  encounigoiiiont  of 
charitable  gifts  and  dispositions. 

An  Act  to  restrain  the  disposition 
of  lands  whereby  the  same  oecome 
unalienable. 


Extent  of  Bepeal. 


The  whole  Act. 

The  whole  chap- 
ter. 

The  whole  chap- 
ter. 

The  whole  chap- 
ter. 


The  wlfole  Act. 


The  whole  Act. 


The  whole  Act. 

The  whole  Act, 
except  so  much 
of  section  five  as 
is  unrepealed. 
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Searion  and  Chapter. 


Title. 


Ertent  of  Repeal. 


9  Geo.  rV.  c.  85   . 

24  &  25  Vict.  c.  9  . 

25  &  26  Vict.  c.  17 


27  &  28  Vict.  c.  13 


29  &  30  Vict.  c.  57 
31  &  32  Vict.  c.  44 

34  &  35  Vict.  c.  13 

35  &  36  Vict.  c.  24 


An  Act  for  remedying  a  defect  ia 
the  titles  of  lands  purchased  for 
charitable  purposes. 

An  Act  to  amend  the  law  relating  to 
the  conveyance  of  land  for  charit- 
able uses. 

An  Act  to  extend  the  time  for  making 
enrohnents  imder  the  Act  passed 
in  the  last  session  of  Parliament, 
iatituled  '*An  Act  to  amend  the 
law  relating  to  the  conveyance  of 
land  for  charitable  uses,  and  to 
explain  and  amend  the  said  Act." 

An  Act  to  further  extend  the  time 
for  making  enrohnents  under  the 
Act  passed  in  tl^e  twenty-fourth 
year  of  the  reign  of  her  present 
Majesty,  intitiued  "An  Act  to 
amend  the  law  relatine^  to  the 
conveyance  of  lands  for  charitable 
uses,  and  otherwise  to  amend  the 
said  law." 

An  Act  to  make  further  provision 
for  the  enrolment  of  certain  deeds, 
assurances,  and  other  instruments 
relating  to  charitable  trusts. 

An  Act  for  facilitating  the  acquisi- 
tion and  enjoyment  of  sites  for 
buildings  for  religious,  educa- 
tional, literary,  scientific,  and 
other  charitable  purposes. 

An  Act  to  facilitate  gifts  of  land 
for  public  parks,  schools,  and 
museums. 

An  Act  to  facilitate  the  incorpora- 
tion of  trustees  of  charities  for 
religious,  educational,  literary, 
scientific,  and  nublio  charitable 
purposes,  and  me  enrolment  of 
certain  charitable  trust  deeds. 


The  whole  Act. 
The  whole  Act. 
The  whole  Act. 


The  whole  Act. 


The  whole  Act. 


Sections  one  and 
two. 


The  whole  Act. 
Section  thirteen. 
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PART  III. 

CHARITY  COMMISSION  ACTS. 

INTEODUOTION. 

It  is  proposed  in  this  Introduction  to  trace  briefly  the  history  of  History  of 
Charity  Commissions  in  England  from  the  time  of  the  Statute  S^foM.^™' 
of  Elizabeth  {a)  to  the  present  day. 

The  Statute  of  Elizabeth,  which  has  now  been  repealed  by  the  Stat,  of  Eliz. 
Mortmain  and  Charitable  Uses  Act,  1888  (6),  authorized  the  Lord 
Chancellor,  or  Keeper  of  the  Ghreat  Seal  (c),  and  the  Chancellor  of 
the  Duchy  of  Lancaster,  as  regards  lands  within  the  Coimty  Pala- 
tine of  Lancaster,  to  award  commissions  to  the  bishop  of  every 
diocese,  and  his  chancellor  and  other  persons,  authorizing  them 
to  inquire  by  a  jury  into  all  abuses,  breaches  of  trusts,  negli- 
gences, mis-employments,  non-employments,  frauds,  &c.,  relating 
to  property  belonging  to  charities,  and  to  make  orders  for  their 
faithful  employment,  subject  to  an  appeal  to  the  Lord  Chan- 
cellor, or  Lord  Keeper  of  England,  or  the  Chancellor  of  the 
County  Palatine  of  Lancaster,  within  their  several  jurisdictions  {d). 
The  colleges  of  the  Universities  of  Oxford  and  Cambridge,  and 
of  Westminster,  Eton,  and  Winchester,  and  cathedral  and  col- 
legiate churches  were  exempted  from  the  Act  {e) ;  nor  did  the 
Act  extend  to  any  city,  town  corporate,  or  lands  or  tenements 
given  to  charitable  uses  within  them,  where  special  governors  were 
appointed  for  their  government,  or  to  any  college,  hospital,  or  free 
school,  which  had  special  (/)  visitors  or  governors,  or  overseers, 

a)  48  Eliz.  o.  4.  baye  been  beld  tbat  tbe  King  migbt 

'    Ante,  name  Gommiauoners  or  ragn  tbe  Ck)m- 


I 


Lord  Brongbam  beld  tbat  a  Com-  muaion  as  well  as  tbe  Lord  Gbanoellor : 

miflflion  issued  in  1649,  in  Cromwell's  Duke,  144  ;  ed.  by  Bridg.  139. 
time,  by  Lords  Commissioners  was  a  ((t)  Sect.  1. 

nullity :  AU.-Gm,  t.  Gwtmort  o/Aiher*  U)  Sect.  2. 

sUme  School,    3  My.   &  K.   644 ;    but  (/)  Tbis  exemption  was  beld  not  to 

Lords  Commissioners  bad,  by  1  Will.  &  apply  to  cases  wbere  tbe  visitor  bad 

K.    c.    21,    St.    2,    tbe    same    powers  tbe  administration  of  tbe  funds  of  tbe 

given  to  tbem  as  tbe  Lord  Cbancellor  or  cbarity,  for  wbere   tbe   visitorB  were 

liord  Keeper.     It  seems,  moreover,  to  tmsteee  also,  tben  tbe  Commissioners 
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appointed  by  the  founders  (</) ;  and  the  jurisdiction  of  the  ordinary- 
was  not  interfered  with  (//).  No  one  might  be  a  commissioner  or 
juror  who  had  or  claimed  any  i»art  of  the  lands  or  goods  in 
question  (i).  The  estates  and  interests  of  purchasers  for  valuable 
consideration  of  money  or  land,  without  notice,  were  not  to  be 
impeached  by  the  order  of  the  Commissioners  (^*),  but  they  were  to 
make  orders  against  persons  guilty  of  a  breach  of  trust,  and 
against  their  heirs,  executors,  and  administratoi's,  to  the  extent  of 
their  assets  (k).  The  Commissioners  were  to  have  no  power  over 
lands  assured  to  King  Henry  VIII.,  King  Edward  VI.,  or  Queen 
Mary,  by  Act  of  Parliament  or  otherwise  (/),  unless  they  have  been 
given  to  charitable  uses  since  the  beginning  of  Queen  Elizabeth's 
reign  (m).  The  orders  of  the  Commissioners  were  to  be  certified  to 
and  carried  into  execution  by  the  Lord  Chancellor  or  Lord  Keeper 
and  the  Chancellor  of  the  Duchy,  to  whom  in  their  respective 
jurisdictions  there  was  an  appeal  from  the  orders  of  the  Commis- 
sioners, with  full  power  to  annul  and  vary  such  orders,  and  to  award 
costs  against  persons  complaining  of  orders  without  just  cause  (w)« 
Proceedings  With  reference  to  the  proceedings  under  the  Statute  of  Elizabeth 
^  Stat,  of  Loj^  Redesdale  in  the  year  1827  observed  (p) :— "  A  long  train  of 
decisions  by  the  Commissioners  is  reported  in  a  book  called 
*  Duke's  Laws  of  Charitable  Uses' (^).  Of  these  proceedings, 
many  were  not  very  consonant  to  justice;  those  proceedings, 
however,  were  subject  to  review  by  the  Lord  Chancellor;  many 
of  them  were  reviewed,  and  when  reviewed  they  were  found 
80  puzzling,  or,  at  least,  not  obtaining  the  ends  of  justice  by  an 
easier  mode  of  proceeding,  that,  I  believe,  a  Commission  has  not 
been  issued  for  a  great  number  of  years,  it  having  been  found 
to  be  much  more  convenient  to  return  to  the  old  mode  of  proceed- 
ing by  information  by  the  Attorney-General." 

The  last  Coromission  appears  to  have  been  issued  in  the  Case 

of  Kirkby  Ravemicorth  Hoapital  (r).    The  proceedings  under  the 

statute  of  Elizabeth,  which  are  often  useful  in  obtaining  information 

with  reference  to  old  charities,  were  filed  in  the  Petty  Bag  Ofiice. 

Inqniriefl  Since  the  Statute  of  Elizabeth  various  inquiries  have  been  made 

AoteT  ^*^      ^^^  *^®  condition  of  charities,  which  were  found  in  many  instances 


might  by  their  decree  reform  the  abuse  {%)  Sect.  5. 

of  the  charitable  uses :    Com  of  Sutton  (j)  Sect.  6. 

CoUjield,  Duke,  68  ;  ed.  by  Bridg.  643 ;  {k)  Sect  7. 


Hynthaw    y.    Corporation    of   Korpeth^  (/)    Sect.  8. 

ibid.  69 ;  ed.  by  Bridg.  242.     A  limited  (m)  Sect.  9. 

power  of  visitation  g^ven  by  the  founder  in)  Sect.  10. 

of  a  charity  was,  however,  held  not  soffi-  {p)  Corporation  of  Ludlow  ▼.    Qrwn* 

cient  to  deprive  the  Commissioners  of  houuy  1  Bli.  K.  S.  at  p.  61. 

their  jurisdiction:  Cote  qf  Kirkby  Ravens-^  (q)  See  also  Shelf.  Mortm.  pp.  276  — 

worth  Hospital,  8  East,  221 ;  15  Yes.  305.  300. 

{a)  Sect.  3.  (r)  16  Ves.  305. 

Th)  Sect.  4. 
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to  hare  been  Bhamefully  abused.  The  earliest  inquiries  necessary 
to  be  referred  to  were  those  made  under  26  Geo.  III.  e.  68  («),  by 
which  returns  by  the  ministers,  churchwardens,  and  overseers  of 
every  parish  were  required  to  be  made  on  oath  of  all  charitable 
donations  within  their  respective  parishes.  It  appears  from  a 
Report  on  the  returns  under  this  Act,  made  by  a  Committee  of 
the  House  of  Commons  which  sat  in  1786  and  1788,  that  out  of 
13,000  parishes  and  townships  in  England  and  Wales,  from  which 
returns  had  been  required,  fourteen  only  had  omitted  to  make  a 
return  (/),  and  that  the  returns  which  were  made  showed  that  many 
donations  had  been,  and  others  were  in  danger  of  being,  lost. 

By  52  Gfeo.  HE.  c.  102  (u),  an  attempt,  partially  successful,  was 
made  to  obtain  a  memorial  or  statement  of  the  charities  in  each 
county,  to  be  registered  in  the  office  of  the  clerk  of  the  peace,  thence 
to  be  transmitted  to  the  Enrolment  Office  of  the  Court  of  Chancery. 

In  consequence  of  the  Eeports  of  a  Committee  of  the  House  of  Lord  Broug- 
Commons,  appointed  in  the  Session  of  1816,  on  the  motion  of  nuBsion. 
Lord  Brougham,  and  revived  in  the  Sessions  of  1817  and  1818,  a 
commission  was  established,  under  an  Act  passed  in  1818  (u),  to 
make  inquiries  limited  to  the  Educational  Charities  for  the  poor  in 
England  and  Wales.  The  Universities  of  Oxford  and  Cambridge, 
and  the  colleges  and  halls  therein,  and  several  of  the  larger 
endowed  schools,  all  cathedral  and  collegiate  churches,  and  all 
charities  having  special  visitors,  governors,  or  overseers,  and  Jewish 
and  Quaker  charities,  were  exempted,  but  the  Commissioners  were 
to  report  the  names  of  charities  having  special  visitors.  This 
commission  made  two  reports  dated  respectively  the  2nd  March  and 
the  5th  July,  1819. 

In  1819  a  second  Act  {v)  was  passed,  enabling  the  Crown  to 
increase  the  number  of  the  Commissioners.  It  extended  their 
power  to  all  charities  for  the  benefit  of  poor  people  in  Eng- 
land and  Wales,  continuing  the  exemptions  of  the  imiversities 
and  particular  schools  mentioned  in  the  former  Act,  and  adding 
some  other  exemptions.  And  by  another  Act  of  the  same  year  (?r), 
any  five  or  more  of  the  Commissioners  were  authorized  to  certify 

(«)  Gilbert's  Aoty  repealed  by  the  Stat,  by  Toliintary  oontributioiiB,"  but  it  pro- 
Law  Ber.  Act,  1871.  vided  that  **  the  management  and  appU- 

(/)    Fearon*B     Endowed     Ghaxities,  cation  of  the  rents  of  lands  belonging 

pp.  6,  6.  to  those  institntions  for  twenty  years  or 

(«)  58  Qeo.  III.  c.  91,  repealed  by  the  more  before  the  passing  of  the  Act " 

Stat.  Law  ReT.  Act,  1873.  should  be  subject  to  their  jurisdiction. 

{v)  69  Geo.  III.  c.  81,  repealed  by  The  exemption  was  continued  through- 

the  Stat.  Law  Bot.  Act,  1873.    This  out  the  duration  of  the  Commission. 
Act  exempted   from  the  authority  of  (w)  59  Geo.  III.  c.  91,  repealed  by 

the    Commission    "charitable   institu-  the  Stat.  Law  Rev.  Act.  1861. 
tions  wholly  or  principally  maintained ' 
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to  the  Attomey-Q-eneral  such  cases  as  appeared  in  their  judgment 
to  require  interference  for  the  recovery  of  alienated  property,  or 
the  reform  of  abuses. 

The  powers  conferred  by  69  Greo.  III.  c.  81,  were  continued  by 
5  Geo.  IV.  c.  58  {x),  and  10  Geo.  IV.  c.  57  (or),  to  the  Ist  July, 
1830. 

The  Commissioners  under  these  Acts  made  twenty-two  further 
reports,  viz.,  Eeport  3  to  Eeport  24,  both  inclusive.  None  of  these 
reports  touched  charities  having  special  visitors,  except  in  those 
cases  in  which  the  visitors  were  also  governors  acting  in  the 
administration  of  afiairs  of  the  charity.  In  cases  of  the  latter 
description,  the  Commissioners  claimed  and  (although  with  resist- 
ance in  many  cases)  exercised  their  jurisdiction.  They  adopted 
and  sustained  in  this  respect  the  rule  of  construction  which  had 
been  applied  by  the  Courts  to  a  similar  claim  in  the  Statute 
of  Elizabeth.  Such  cases,  however,  formed  but  a  small  minority 
of  the  charities  having  special  visitors ;  and  down  to  1830  the  bulk 
of  the  foundations  which  were  in  that  condition  remained  without 
inquiry  (y). 

The  above-mentioned  Acts  expired,  as  has  been  seen,  on  the 
1st  July,  1830,  and  from  that  date  until  December,  1831,  there 
was  no  commission.  A  third  commission  was  issued  on  the  22nd 
December,  1831,  under  1  &  2  Will.  IV.  o.  34  (s).  That  Act 
discontinued  the  exemption  of  charities  having  special  visitors,  but 
Christ's  Hospital,  St.  Bartholomew's,  Bridewell,  St.  Thomas's, 
and  Bethlehem  Hospitals,  were  specially  exempted.  The  Commis- 
sioners made  five  reports,  viz.,  from  the  26th  to  the  29th,  both 
inclusive.  The  reports  made  by  this  commission  are  more  com- 
plete than  those  previously  made.  "  They  show,  that  many  of  the 
worst  cases  of  abuse  and  maladministration  were  found  in  charities 
having  special  visitors.  The  powers  of  special  visitors,  even  where 
they  had  been  exercised,  appeared  to  be  insuflScient  to  control  or 
rectify  the  more  flagrant  abuses ;  and  in  a  large  majority  of  cases, 
the  office  of  visitor  had  for  years  been  merely  nominal.  The 
condition  of  the  minor  grammar  schools,  having  special  visitors, 
was  found  in  many  instances  deplorable  "  (a). 

The  fourth  and  last  commission,  dated  the  22nd  Oct.,  1835,  issued 
under  5  &  6  Will.  IV.  c.  71  (6),  which  was,  by  7  Will  IV.  &  1  Vict, 
c.  4(6),  continued  down  to  1st  July,  1837.     Three  further  reports 

(x)  Bepealed  by  the  Stat.  Law  Bev.  (z)  Repealed  by  the  Stat.  Law  Bey. 

Act,  1873.  Act,  1874. 

(y)  First  Report  of    Commifisioners,  (a)   Fearon's     Endowed     CharitieB, 

4th  March.   1819,  p.  3.     See  Feaioa's      p.  12. 

Endowed  Charities,  p.  11.  {b)  Repealed  by  the  Stat.  Law  Ber. 

Act,  1874. 
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viz.,  the  30th,  Slst,  and  32nd  (the  last  being  comprised  in  six 
volumes),  were  made  imder  this  commission,  whose  inquiries  wore 
extended  to  many  institutions  exempted  by  the  former  Acts. 

The  four  successive  charity  commissions  made  thirty-two  reports, 
comprised  in  thirty-eight  foho  volumes.  The  number  of  charities 
so  reported  on  was  28,880,  with  an  aggregate  income  of  about 
1,209,395/.  {c). 

These  reports  form  the  basis  of  all  authentic  information  as  to 
charitable  trusts. 

In  1836  a  Select  Committee  of  the  House  of  Commons  was  MeotCom- 
appointed  for  the  purpose  of  examining  into  the  reports  of  the  ^35^ 
above-mentioned  commissions,  so  far  as  then  published.  The 
committee  by  its  report  recommended  the  appointment  of  a 
permanent  board,  or  other  independent  authority,  to  which  should 
be  intrusted  the  duty  (1)  of  inquiring  into  the  administration  of 
charitable  trusts ;  (2)  of  compelling  the  production  of  the  accounts 
of  the  expenditure  of  charities,  and  of  auditing  such  accounts  when 
produced ;  (3)  of  facilitating  the  administration  of  charities,  both 
as  to  the  development  of  property,  and  as  to  the  direct  execution 
of  the  trusts  by  supplementing  the  powers  of  trustees  when 
defective ;  (4)  of  securing  the  safe  custody  and  due  investment 
of  the  property  of  charities;  (5)  of  giving  ready  and  effective 
expression  to  the  doctrine  of  cy-preSy  as  administered  by  Courts 
of  Equity,  by  means  of  schemes  adapting  the  administration  of 
charities  to  altered  circumstances,  and  (6)  of  controlling,  facilitating, 
and  diminishing  the  cost  of  legal  proceedings. 

In  1849  a  Royal  Commission  was  appointed  to  examine  into  Royal  Com- 
and  report  further  upon  the  above-mentioned  commissions.  1849. 

The  report  of  this  commission  was  published  in  1850,  and  the 
recommendations  made  by  it  were  substantially  the  same  as  those 
made  by  the  Select  Committee  of  1835. 

Charitable  Trusts  Acts. 

The  report  of  the  Royal  Commission  of  1849  led  in  1853  to  the  Chant, 
passing  of  the  Charitable  Trusts  Act  of  that  year. 

The  Charitable  Trusts  Act,  1853,  was  followed  by  the  Charitable 
Trusts  Amendment  Act,  1855,  and  the  Charitable  Trusts  Acts, 
1860,  1862,  and  1869. 

By  these  Acts  the  permanent  authority  recommended  by  the  Establish- 
Select  Committee  of  1835  has  been  established  under  the  name  of  ciSrity  Com- 
the  Charity  Commissioners  for  England  and  Wales.     To  this  body  nuasion. 

{e)  Fearon*8  Endowed  Charities,  pp.  20,  21. 
T.  O  0 
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Nature  of 
powers. 


Inquisitorial 
and  adminis- 
trative 
powers. 


Judicial 
powers. 


Decline  in 
numbers  of 
app^oations 
to  Uourts. 


all  the  powers  above  enumerated,  with  the  single  exception  of  that 
of  audit,  have  been  gradually  entrusted. 

The  powers  thus  vested  in  the  Charity  Commissioners  are 
remedial  and  protective.  They  are  designed  (1)  to  supplement 
the  means  provided  by  founders  for  giving  effect  to  their  inten- 
tions, where  those  means  are  inadequate  to  give  full  effect  to  the 
purpose  of  the  foundations,  and  (2)  to  protect  the  property  of 
charities  against  waste  and  loss,  and  so  to  preserve  it  for  the 
purposes  to  which  it  was  dedicated  by  the  foimders  {d). 

The  Acts  of  1853  and  1855  conferred  upon  the  commissioners 
powers  merely  of  an  inquisitorial  and  administrative  character. 
Consequently,  any  abuses  which  were  foimd  in  the  administra- 
tion of  charities  could  only  be  remedied  through  the  channel  of 
the  regular  Courts.  Nor  could  provision  for  the  future  manage- 
ment of  a  charity  by  means  of  a  scheme  be  made,  except  by  pro- 
ceedings in  Chancery,  which  were  found  to  be  both  slow  and 
costly.  The  Act  of  1853  contains  provisions  (<?)  for  obtaining 
parliamentary  authority  for  schemes  which  involve  a  departure 
from  the  original  trusts  beyond  the  authority  of  the  Court  of 
Chancery  to  sanction.  But  the  procedure  provided  is  cumber- 
some, and  involves  direct  legislation,  and  as  the  Charity  Commis- 
sion is  not  represented  in  Parliament,  the  greatest  difficulty  has 
been  experienced  in  obtaining  the  assent  of  Parliament  to  a  scheme. 
These  provisions  have  consequently  fallen  into  disuse. 

The  judicial  powers  of  the  Charity  Commissioners  date  from  the 
passing  of  the  Charitable  Trusts  Act,  1860.  That  Act  vests  in  the 
commissioners  jurisdiction  co-extensive  with  that  formerly  possessed 
by  the  Chancery  judges  at  Chambers,  and  the  County  Courts,  in 
regard  to  the  appointment  and  removal  of  charity  trustees,  the 
removal  of  officers,  the  assurance,  transfer,  payment,  and  vesting 
of  real  and  personal  estate  belonging  to  charities,  and  the  establish- 
ment of  schemes.  The  jurisdiction  is,  however,  limited  by  sect.  4, 
which  provides  that  it  shall  not  be  exercised  in  the  case  of  charities 
of  which  the  gross  annual  income  exceeds  50/.,  except  upon  the 
application  in  writing  of  the  charity  trustees,  or  a  majority 
of  them. 

The  last-mentioned  Act  left  untouched  the  jurisdiction  of  the 
Courts.  Its  effect  has,  nevertheless,  been  that  applications  to  the 
Courts  in  respect  of  matters  over  which  jurisdiction  is  given  to  the 
Charity  Commissioners,  have  almost  entirely  ceased.  In  the  years 
1854  to  1860,  inclusive,  549  applications  for  the  appointment  of 

(<i)  See  the  29th  Eeport  of  the  Charity  [e)  Sects.  54—60. 

ComnuBsioners,  p.  20. 
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trufitees,  or  the  establishment  of  schemes  authorized  by  the  Charity 
Commissioners,  were  made  to  the  Court  of  Chancery,  and  730  to 
County  Courts,  In  the  ten  years  following  ninety  such  applica- 
tions were  made  to  the  Court  of  Chancery,  and  eight  to  the  County 
Courts,  while  3,056  orders  appointing  trustees,  or  establishing 
schemes,  were,  during  the  same  period,  made  by  the  Charity  Com- 
missioners. Except  one  in  1874,  no  application  of  this  kind  has, 
since  1869,  been  made  to  a  County  Court ;  and  with  the  exception 
of  one  in  1881,  and  one  in  1886,  none  have,  since  1876,  been  made 
to  the  Chancery  Division ;  while  the  orders  made  by  the  Charity 
Commissioners  have,  in  every  year,  exceeded  those  made  in  any  of 
the  years  between  1854  and  1860  by  the  Court  of  Chancery  and 
the  County  Courts  together.  It  is  claimed  by  the  Charity  Com- 
missioners that  relief  in  these  cases  can  usually  be  given  by  them 
"  through  an  easy  and  simple  course  of  procedure,  free  from  tech- 
nicalities, and  almost  wholly  free  also  of  cost"  (/). 

One  very  important  piece  of  machinery  provided  by  the  Charit-  Official 
able  Trusts  Acts  for  securing  the  custody  and  investment  of  the 
property  of  charities  is  the  constitution  of  o£Soial  trustees,  with 
I>erpetual  succession,  in  whom  real  and  personal  estate  may  be 
vested  by  the  commissioners  without  conveyance. 

According  to  the  Thirty- sixth  Report  of  the  Charity  Commis- 
sioners the  amount  of  stock,  &c.,  vested  in  the  0£Scial  Trustees  of 
Charitable  Funds  at  the  end  of  the  year  1888  was  13,851,064/.  3«.  1  Irf. 
standing  to  15,277  separate  accounts. 

Eoman  Catholic  charities  were  temporarily  exempted  from  the  Koman 
operation  of  the  earlier  Charitable  Trusts  Acts  {g).     The  period  of  ^^ti^. 
exemption  expired  on  the  1st  September,  1859.    After  that  date 
Roman  Catholic  charities  became  subject  to  the  Acts. 

In  the  year  1860  a  short  Act,  the  Roman  Catholic  Charities  Roman 
Act,  1860,  was  passed,  which  provides  that  Roman  Catholic  cha-  §^|^  ^^ 
rities,  for  lawful  purposes,  are  not  to  be  invalidated  by  the  addition  i860, 
of  superstitious  trusts,  and  empowers  the  Court  or  the  Charity 
Commissioners  to  apportion  charitable  gifts,  the  trusts  of  which  are 
partly  lawful  and  partly  superstitious,  and  to  apply  the  part  appor- 
tioned to  the  superstitious  uses  to  lawful  charitable  trusts. 
^In  1858  an  Act  {h)  was  passed  for  the  purpose,  as  stated  by  the  Subetitation 

of  biahop  d 

(/)  See  the  Amiiial  Reports  of  the      estates,   or  of  proceedings  oommenced 
-     •       -        '    '  Th€     *     '  "        '  "       


Charity  Coittiiiissioiiers.     The  charity  for  other  purposes  than  the  administra- 

oaaes  which  now  come  before  the  Chan-  tion  of  the  charity, 

eery  Division  are  mainly  cases  in  which  (j/)  See  note  (e)  to  sect.  62  of  the  Charit. 

proceedings  are  taken  by  the  Att.-Qen.  Trnsts  Act,   1863,  pott^  p.  524.     The 

ex  oJfeiOf  or  in  which  charitv  property  is  other  exemptions  from^  the  Acts  will  be 

dealt  with  incidentally  in  ttte  course  of  found,  in  the  same  section, 

proceedings  for  the  administration  of  (A)  21  &  22  Vict.  c.  71* 

G  g2 
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one  dioceae      preamble,  of  making  such  provision  for  the  case  of  a  bishop  being 

rmpeet  of^  ^  trustee  of  charity  property  ^vithin  his  diocese,  as  was  rendered 

^^^^  necessary  by  alterations  in  the  limits  of  the  diocese.     The  Act 

truBta.  empowers  the  Charity  Commissioners,  upon  the  application  of  the 

bishops  concerned,  or  one  of  them,  to  make  orders  substituting  the 

bishop  of  one  diocese  for  the  bishop  of  another  for  the  purpose  of 

such  charity,  and  vesting  the  charity  property  accordiugly. 

By  the  Charitable  Trustees  Incorporation  Act,  1872,  the  Charity 
Act,    Commissioners  are  empowered  to  grant  a  certificate  of  incorporation 
to  the  trustees  of  any  charity  for  religious,  educational,  literary, 
scientific,  or  public  charitable  purpo'ses. 

This  Act  has  been  rarely  used,  substantially  the  same  effect 
being  produced  by  vesting  the  charity  property  in  the  official 
trustees  (t). 

The  Charitable  Trusts  Acts  have,  in  various  particulars,  been 
thought  to  require  amendment  and  extension ;  and  bills  have,  from 
time  to  time,  been  introduced  into  Parliament  (j)  for  the  purpose 
of  effecting  these  objects.  None  of  these  bills  have  become  law, 
and  a  minute  consideration  of  them  is  unnecessary.  The  points 
in  which  the  Charitable  Trusts  Acts  have  been  considered  to  be 
defective,  will  sufficiently  appear  from  a  statement  of  the  chief 
provisions  of  the  Bill  of  1881. 

Clause  2  of  that  bill  aimed  at  removing,  to  some  extent,  the  re- 
striction placed  on  the  jurisdiction  of  the  Board  by  sect.  4  of  the 
Charitable  Trusts  Act,  i860,  by  enabling  those  powers  to  be  exer- 
cised in  any  case,  except  for  the  establishment  of  schemes,  upon 
the  application  of  the  Attorney-General,  or  any  five  inhabitants 
of  the  parish  or  place  where  the  charity  was  administered  or  appli- 
cable ;  but  the  power  of  vesting  in  the  official  trustee  real  estate 
of  charities  of  which  the  trustees  or  governors  were  incorporated, 
was  not  to  be  extended. 

Clause  3  was  designed  to  enable  schemes  which  involved  such  a 
variation  of  the  trusts  declared  by  the  founders  as  was  beyond  the 
authority  of  the  Court  to  sanction,  to  be  established  by  a  less 
cumbrous  procedure  than  that  provided  by  sects.  54 — 60  of  the 
Charitable  Trusts  Act,  1853.  It  was  proposed  to  substitute  for 
the  last-mentioned  procedure  that  provided  by  the  Endowed  Schools 
Acts  in  the  case  of  schemes  relating  to  endowed  schools  (A:). 

Clause  4  of  the  bill  was  intended  to  enable  the  Charity  Commis- 
sioners to  establish  schemes  with  regard  to  charities  governed  by 


(i)  See  ihe  2l8t  Beport  of  the  Charity 
Commissioners.  From  a  Parliamentary- 
return  made  in  1881  it  appears  that  up 
to  that  date  only  nine  cOTtificates  had 
been  granted  under  this  Act. 


(j)  Bills   were   introduced  in    1871, 
1878,  1881,  and  1883. 
{k)  See  End.  Schools  Act,  1869,  ss.  31 
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Act  of  Parliament,  the  Commissioners  having  always  held  that 
they,  like  the  Court  (/),  had  no  power  to  vary  the  express  provisions 
of  a  statute.     The  clause  was  as  follows : — 

"  Any  provisions  relating  to  a  charity  contained  in  any  Act  of 
Parliament  establishing  a  scheme  approved  and  certified  by  the 
Board  under  sect.  64  and  tlie  following  sections  of  the  Charitable 
Trusts  Act,  1853,  or  in  any  Act  of  Parliament  other  than  a  public 
general  Act,  may  be  from  time  to  time  amended  or  altered  by  a 
scheme  of  the  High  Court  of  Justice,  or  of  the  Board  in  the  exer- 
cise of  its  ordinary  jurisdiction,  as  effectually  as  if  the  trust  created 
by,  and  the  provisions  contained  in,  such  Act  had  been  established 
by  the  founder  in  the  case  of  a  charity  having  a  founder." 

Clauses  5, 6  and  7  contained  special  provisions  (1)  for  the  regula- 
tion by  schemes  of  charities  for  doles  and  kindred  objects ;  (2)  for 
the  transfer  of  charity  funds  from  the  custody  of  Courts  of. 
Equity.  Clauses  8,  9  and  10  were  designed  to  render  the  pro- 
cedure of  Courts  of  Equity  more  readily  and  cheaply  accessible 
for  the  benefit  of  charities  in  cases  to  which  the  powers  of  the 
Board  are  inapplicable.  Clause  13  was  intended  to  facilitate  the 
appointment  of  trustees ;  and  clause  14  to  set  at  rest  the  diflScult 
question  as  to  the  meaning  of  "  endowment"  in  sects.  62  and  66 
of  the  Charitable  Trusts  Act,  1853.  Another  matter  intended  to  be 
provided  for  was  the  effectual  audit  of  the  accounts  of  charities  (w). 

In  1884  a  Select  Committee  was  appointed  by  the  House  of  Select  Com- 
Commons  to  inquire  into  the  operation  of  the  Charitable  Trusts  ^*^rit^^^* 
Acts,  1853  to  1869  (n)  ;  and  to  consider  and  report  how  far  it  TroatB  Aote. 
might  be  expedient  to  amend  the  powers  exercised  under  them  by 
the  Charity  Commissioners.    The  committee  published  their  report 
on  the  29th  of  July,  1884. 

In  this  report  the  conmiittee  expressed  an  opinion  that  the  Beport. 
powers  and  duties  conferred  upon  the  Charity  Commissioners 
might  be  safely  extended,  and  that  there  was  no  ground  for  main- 
taining the  limit  in  the  Charitable  Trusts  Act,  1860,  in  respect  of 
charities  with  an  income  of  over  50/.  per  annum,  but  that  a  further 
step  should  be  taken  for  transferring  to  the  Commissioners  the 
powers  exercised  by  the  High  Court  of  Justice  for  the  control  and 
reform  of  mischievous  or  wasted  charities.  They  considered  that 
the  right  of  appeal  to  the  High  Court,  guarded  by  the  sanction  of 

if)  See  ant$f  pp.  89  et  aeq.  Tnifits   BiU,    1883,   whioh  was    Dearly 

(m)  This  has  always  be^  regarded  by  identical  with  that  of  1 88 1 ,  as  the  basis  of 

the  Charity  Commissioners  as  a  matter  their  inquiry,  and  received  evidence  upon 

of   great    importance,    the    powers    of  its  main  clauses  «ma^im.   The  committee 

requiring   charity  trustees   to  account  were  also  directed  to  inquire  into  and 

bemg  obviously  incomplete  without  it.  report  upon  the  Allotments  Extensiou 

(»)  This  committee  took  the  Charit.  Act,  1882;  eeepost,  p.  460. 
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the  Attomej-General,  should  be  maintained ;  and  that  where,  in 
the  opinion  of  the  CommissioneTS,  a  greater  change  in  the  disposi- 
tion of  charity  fonds  than  was  sanctioned  by  the  doctrines  of  the 
Court  was  expedient,  the  scheme  should  be  laid  before  Parliament 
in  the  same  manner  as  in  the  case  of  schemes  under  the  Endowed 
Schools  Acts,  and  they  recommended  that  a  Standing  Committee 
should  be  appointed  each  session  to  consider  such  schemes.  They 
considered,  however,  that  charities  or  endowments  devoted  to  reli- 
gious objects,  and  those  not  less  than  one-half  of  the  income  of 
which  is  derived  from  voluntary  contributions,  should  be  exempted 
from  such  extended  powers ;  and  that  in  every  case  more  direct 
recognition  should  be  given  to  the  wishes  of  localities. 

They  also  attached  importance  to  the  concentration  of  charities 
within  a  certain  area  under  one  management,  and  considered  that 
.municipal  and  representative  county  authorities  were  the  parties 
best  fitted  to  initiate  schemes  imder  which  the  endowed  charities 
of  a  district  might  be  grouped  together,  or  by  concerted  arrange- 
ment made  more  generally  serviceable,  leaving  it,  however,  to  the 
Charity  Commissioners  to   see  that  the  schemes  were  properly 
framed  and  to  exercise  a  general  control  over  them.    The  Com- 
mittee were  further  of  opinion  that  where  a  charity  open  to  aU 
classes  existed  within  the  limits  of  a  municipal  corporation,  the 
same  notice  should  be  given  to  the  corporation  of  any  scheme 
affecting  such  charity  as  to  the  trustees,  and  that  full  public 
inquiry  should  be  held  before  any  scheme  was  finally  assented  to. 
Obarit.Trnatt      The  series  of  Charitable    Trusts  Acts  is    completed  by  the 
^"^^  ^®®^'       Charitable  Trusts  Act,  1887.     This  Act  affects  the  powers  and 
duties  of  the  Charity  Commissioners  not  only  under  the  Charitable 
Trusts  Acts,  but  also  under  the  other  Acts  now  to  be  mentioned. 
It  is,  consequently,  more  convenient  to  refer  to  it  hereafter  {o). 
Poaition  of  It  may  be  useful  to  odd,  in  the  language  of  the  Charity  Com- 

SsSmewS"  iJ^sioners,  a  statement  of  the  view  which  they  take  of  the  position 
relation  to       occupied  by  themselves  in  relation  to  charity  trustees  (p) : — 
^rof^^  "  The  exercise,  whether  by  the  Court  or  the  Commissioners,  of 

(their)  jurisdiction  (as  regards  charities)  has  been  from  time  to 
time  resented  by  trustees  of  charities  as  antagonistic  to  their  inte- 
rests, and  as  restrictive  of  the  powers  entrusted  to  them. 

*^  This  view  of  the  relations  between  the  state  and  the  trustees 
seems  to  be  due  to  a  failure  to  recognize  either  the  purely  reme- 
dial and  protective  character  of  this  jurisdiction  or  the  true  posi- 
tion of  the  trustees,  who  have  been  concisely  described,  on  the  high 

(o)  Foitf  p.  465.  [p)  29th  Beport  of  tlie  Charity  Gom- 

missioiien,  App.  p.  21. 
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authority  of  Lord  Lyndhuret  (^),  as  *  public  oflSoers  invested  with 
public  powers  and  public  duties.' 

"  The  central  regulating  authority,  whatever  it  be,  is  specially 
charged,  as  the  protector  of  charities,  with  the  maintenance  of  that 
permanent  character  which  is  their  distinctive  feature.  It  is  only 
where  trustees,  being  more  immediately  and  fitly  concerned  with 
the  present  administration  of  a  charity,  may  be  disposed  to  over- 
look its  more  remote  and  permanent  interests,  or  where  they 
deviate  from  the  terms  of  their  trust,  that  any  real  antagonism 
exists  between  the  two  authorities. 

"  The  central  authority,  in  the  discharge  of  the  duty  which  is 
imquestionably  imposed  upon  it,  must  decide  how  far  the  interests 
which  it  has  to  guard  are  served  by  the  course  of  administration 
pursued  by  the  trustees,  and  in  so  doing  can  recognize  no  interests 
other  than,  or  at  variance  with,  those  of  the  foundation  itself. 

"  The  principle  thus  stated  underlies  all  the  relations  between 
the  Charity  Commissioners  and  trustees  of  charities,  and  it  is  that 
which  governs  the  distinction  which  may  be  drawn  between  the 
functions.of  the  two  bodies. 

"  The  trustees  are  the  sole  and  responsible  administrators  of  the 
income  of  the  charity  within  the  limits  prescribed  by  the  founder. 
They  have  no  power,  however,  to  deal  with  capital,  nor,  as  has 
recently  been  laid  down  with  much  emphasis  by  the  Court  of  Ap- 
peal in  the  case  of  the  Campden  Charities  at  Kensington  (r),  to 
vary  in  the  slightest  degree  the  prescribed  mode  of  application  of 
income. 

^'  The  Charity  Commissioners,  on  the  other  hand,  are  in  no  sense 
administrators  of  income.  The  constitution  and  maintenance  of 
an  efficient  body  of  administrating  trustees  is  as  necessary  to  ihe 
discharge  of  their  functions  as  it  is  to  the  due  execution  of  the 
founder's  intentions.  But  they  are  constituted  the  judges  of  all 
dealings  with  capital,  as  well  as  of  all  variations  of  the  prescribed 
mode  of  giving  effect  to  the  objects  of  the  charity." 

Endoiced  Schools  Acts. 

The  next  series  of  Acts  which  calls  for  notice  are  the  Endowed  End.  Sohools 
Schools  Acts,  1869,  1873,  and  1874.  ^''*'" 

The  first  of  these  Acts  was  passed  in  pursuance  of  the  recom-  Scboola 

mendations  of  a  Eoyal  Commission  known  as  the  Schools  Inquiry  ,^25^    ™" 

Conmiission,  which  published  their  report  on  the  2nd  of  December, 

1867. 

to)  Hansard  Pari.  Deb.  Vol.  LXXXV.  (»)  Be  Campden  Charities,  18  Oh.  D. 

p.  156.  310. 


Aet,  1868. 
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B«port.  By  this  report  the  ConmuBaoners  urged  a  svstemiaitian  of  the 

iniermethaie  education  of  each  county  and  each  of  the  huger  towns 
«o  as  best  to  economise  the  endowments  available,  with  the  object  of 
putting  higher  education  within  the  reach  of  the  poorer  dasses,  and 
bringing  elementary  schools  into  a  direct  chain  of  communication 
with  the  uniyersities  and  provincial  colleges.  Chratuitous  instruc- 
tion they  considered  should  be  given  only  as  the  reward  of  merit 
ascertained  by  competition,  and  they  recommended  exhibitions 
calculated  to  carry  poor  children  of  ability  to  any  point  of  educa- 
tion. They  considered  that,  although  the  main  designs  of  founders 
ought  to  be  observed,  regulations  which  had  proved  mischievous 
ought  to  be  revised ;  that  power  ought  to  be  given  to  convert  to 
educational  purposes  certain  endowments  of  a  non-educational 
character;  that  girls  should,  where  possible,  participate  in  the 
endowments;  and  that  schools  should  be  subjected  to  annual 
examination  and  periodical  government  inspection. 

End-  ^^^booU  For  the  purpose  of  paving  the  way  for  the  contemplated  legisla- 
tion a  preliminary  Act,  the  Endowed  Schools  Act,  1868  (r),  was 
passed  with  the  object  of  preventing  impediments  to  the  free  action 
of  the  legislature  from  being  created  by  the  acquisition  of  vested 
interests.  The  Act  provides  («)  that  "  every  person  appointed 
after  the  passing  of  this  Act  to  any  o£Sce  or  emolument  in,  or  in 
the  gift  of,  the  governing  body  of  any  of  the  said  schools,  shall 
take  and  hold  such  office  or  emolument  subject  to  such  provisions 
and  regulations  as  may  hereafter  be  enacted  respecting  the  same." 
"  Governing  body "  is  defined  {t)  to  include  patrons,  trustees, 
governors,  or  other  persons  in  whom  is  vested  the  right  of 
appointing  masters  in,  and  of  holding  and  managing  the  property 
of,  the  said  schools,  or  either  of  such  rights ;  and  "  office  or  emolu- 
ment "  is  defined  (u)  to  include  any  mastership,  and  any  office  to 
which  the  duty  of  teaching  grammar  is  attached,  and  any  employ- 
ment in  or  about  the  estates  or  property  of  the  governing  body, 
and  any  pension  or  compensation  allowance.  The  Act  does  not 
affect  (v)  the  tenure  of  any  scholarship,  exhibition,  or  other  like 
emolument,  or  any  pension  or  compensation  allowance  to  which 
any  person  is  entitled  by  reason  of  a  certain  number  of  years 
service,  and  the  amount  of  which  is  not  in  the  discretion  of  the 
governing  body. 

End.  Sohoolfl  By  the  Endowed  Schools  (Vested  Interests)  Act  Continuance 
Act,  1876  (a;),  the  Endowed  Schools  Act,  1868,  is  continued  so 


(r)  31  &  82  Vict.  o.  32,  («)  Sect.  4. 

^»)  Sect.  2.  (v)  Sect.  5. 

[i)  Sect.  3.  (x)  38  &  39  Vict.  c.  29, 


it 
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long  as  the  power  of  making  schemes  under  the  Endowed  Schools 
Acts,  1869,  1873,  and  1874,  remains  in  force. 

The  Endowed  Schools  Acts,  1869,  1873,  and  1874,  provide  End.  SchooU 
special  machinery  for  inquiring  into  and  regulating  by  means  of  f^*  ^ 
schemes  all  kinds  of  educational  endowments  with  certain  excep- 
tions, the  chief  being  pubUc  schools  within  the  Public  Schools  Act, 
1868,  and  elementary  schools  in  receipt  of  an  annual  parliamentary 
grant,  or  having  not  more  than  100/.  a  year  from  endowment. 
Provision  is  also  made  for  the  application  to  educational  purposes 
of  dole  charities,  charities  for  the  redemption  of  prisoners  and  cap- 
tives, the  relief  of  poor  prisoners  for  debt,  and  other  charities  of  a 
non-educational  character.  Schemes  under  the  Acts  require  the 
approval  of  the  Committee  of  Coimcil  on  Education,  and  ultimately 
of  her  Majesty  in  Council,  to  whom  certain  rights  of  appeal  are 
given. 

The  powers  of  these  Acts  were  originally  vested  in  Conunis- 
sioners  known  as  the  Endowed  Schools  Commissioners.  But  by 
the  Endowed  Schools  Act,  1874,  the  Endowed  Schools  Commis- 
sioners were  abolished,  and  their  powers  and  duties  transferred  to 
the  Charity  Commissioners,  the  number  of  the  Charity  Commis- 
sioners and  their  staff  being  at  the  same  time  increased  in  order  to 
meet  the  additional  work  thrown  upon  them. 

The  powers  conferred  by  the  Endowed  Schools  Acts,  1869,  Duration  of 
1873,  and  1874,  as  also  the  appointment  of  the  additional  Charity  P®^®"- 
Commissioners,  are  temporary.  The  date  fixed  by  the  Endowed 
Schools  Act,  1874,  for  the  expiration  of  them  was  the  31st 
December,  1879.  By  the  Endowed  Schools  Acts  Continuance 
Act,  1879  (y),  they  were  extended  to  the  31st  December,  1882, 
and  they  have  since  been  annually  continued  (2). 

The  way  in  which  the  Charity  Commissioners  have  worked  out  Mode  of 
the  Endowed  Schools  Acts,  keeping  in  view  the  principle  of  pro-  ^^  sSiooU 
viding  a  "  ladder  of  education,"  by  which  persons  in  the  humblest  Acta. 
rank  of  life  are  enabled  to  reach  any  pitch  of  education,  is  exceed- 
ingly interesting,  but  scarcely  falls  vdthin  the  scope  of  the  present 
work.     Full  information  with  regard  to  it  can  be  obtained  from 
the  annual  reports  of  the  Charity  Conmiissioners,  and  from  the 
report  of  the  proceedings  before  the  Select  Committee  of  1886 
and  1887,  referred  to  below. 

The  Select  Committee  of  1884  on  the  Charitable  Trusts  Acts  (a)  Select  Com- 
stated  in  their  report  that  such  dissatisfaction  as  existed  vdth  the  ^^ 
action  of  the  Charity  Conmiissioners  seemed  to  have  arisen  mainly 
in  carrying  out  the  policy  of  the  Endowed  Schools  Acts,  and 

(y)  42  &  43  Vict.  c.  66.  and  note  {e)  thereto,  po$tt  p.  656. 

(r)  Sco  End.  Schools  4ct,  1874,  s.  6,  {a)  Anify  p.  463. 
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especially  in  respect  of  the  Commissioners  declining  to  appropriate 
funds  to  the  direct  support  of  elementary  schools,  and  to  maintain 
or  institute  any  system  of  indiscriminate  gratuitous  education. 
Select  Com-         A  Select  Committee  was  accordingly  appointed  in  1886,  and 
^86  and         re-appointed  in  1887,  to  inquire  into  the  operation  of  the  Endowed 
1887.  Schools  Acts,  and  how  far  it  might  be  expedient  to  amend  the 

powers  exercised  imder  them  by  the  Charity  Commissioners.     The 
committee  published  their  report  on  the  21st  of  April,  1887. 
Report.  By  this  report  it  was  foimd  that  the  policy  of  the  Endowed 

Schools  Acts,  following,  as  it  did,  the  recommendations  of  the 
Schools  Inquiry  Commission  (6),  was  in  principle  sound  and  just, 
although  some  modification  was  rendered  necessary  by  increased 
experience  and  altered  circumstances. 

With  regard  to  the  Acts  themselves,  the  committee  recom- 
mended that  the  concurrence  of  some  local  representative  body  in 
the  application  of  non-educational  endowments  to  educational 
purposes,  under  sect.  30  of  the  Endowed  Schools  Act,  1869,  should 
be  substituted  for  the  consent  of  the  trustees  required  by  that 
section.  They  considered,  also,  that  the  provisions  of  the  Acts  (c) 
requiring  "  due  regard  "  to  be  had  to  the  educational  interests  of 
persons  or  classes  prejudicially  affected  by  a  scheme  might  appear 
to  have  been  narrowed  by  the  decisions  of  the  Privy  Coimoil,  and 
possibly  to  require  strengthening.  The  committee  further  recom- 
mended that  in  framing  schemes  the  need  for  technical  and  higher 
commercial  education  should  be  carefully  kept  in  view  («?),  and 
they  suggested  that,  where  the  endowment  was  too  small,  assist- 
ance might  be  given  out  of  local  rates. 

The  examination,  inspection,  and  supervision  of  endowed  schools 
was  regarded  by  the  committee  as  of  urgent  importance.  And 
the  appointment  of  additional  assistant  commissioners  to  act  as 
inspectors  of  schemes  for  these  purposes,  was  recommended  {e). 

The  committee  also  recommended  that,  for  ,the  purposes  of 
examination  and  inspection  and  otherwise,  and  also  for  the  purpose 
of  clearly  defining  and  rendering  complete  the  responsibility  of  the 
Charity  Commission  to  Parliament,  a  Minister  of  Education  should 
be  appointed,  who  should  be  charged  with  a  general  supervision  of 


{b)  Ante,  p.  455.  Beports  of  the  Charity  CommissionerB. 

(e)  End.  Schools  Act,  1869,  s.  11,  and  {e)  The  Charity  Commissioners   had 

End.  Schools  Act,  1873,  s.  5,  post.    See  in  their  reports  frequently  urg^d  the 

note  (d)  to  the  first-mentioned  section,  necessity  of   an   organised   system  of 

post,  p.  606.  inspection    of    endowed    schools,  more 

{i)  The  issue  in  the  year  1884  of  the  especially  as  there  was  reason  to  belieyo 

Beport  of  the  Boyal  Commissioners  on  that  the   provisions   of   schemes  were 

Technical  Instruction  had  previously  led  not    infrequently    disregarded   or   im- 

the  Charity  Commissioners  to  introduce  perfectly  carried  out :  see  the  26th,  27th, 

into  schemes  framed  under  the  End.  28th,   291^,  and  3lBt  Reports  of    the 

Schools  Acts   provisions  for    technical  Charity  Commissioners, 
education.      See   the    32nd    and    33rd 
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endowed  sohools,  as  reoommended  by  the  report  of  the  "  Committee 
on  Education,  Science,  and  Art  (Administration)  1884." 

The  report  also  contained  the  following  general  recommenda- 
tions : — That  a  large  share  in  the  management  of  endowed  schools 
should  be  given  to  the  people  by  representation,  either  direct  or 
indirect,  through  elected  bodies ;  that  greater  publicity  should  be 
given  to  the  proceedings  of  the  Charity  Commissioners  in  regard 
to  schemes ;  that  schemes  should  be  less  detailed  in  their  character ; 
that  the  principle  of  the  Allotments  Act,  1882,  should  be  applied 
to  agricultural  land  belonging  to  an  educational  charity,  provided 
no  detriment  resulted  therefrom  to  the  income  of  the  charity ;  that 
the  right  of  appealing  against  a  scheme  to  the  Queen  in  Council  (/) 
should  be  extended  to  representative  provincial  or  mimioipal  bodies ; 
and  that  opposed  schemes  laid  before  Parliament  on  petition  should 
be  referred  to  a  select  committee  appointed  each  session  to  consider 
and  report  on  them. 

It  had  been  alleged  that  schemes  under  the  Acts  tended  to  divert 
endowments  from  the  use  of  the  poor  to  the  benefit  of  the  middle 
classes,  but  the  Select  Committee  held  that  this  allegation  was  not 
sustained. 

Since  the  publication  of  the  last-mentioned  report,  the  Charity  SuperviMon 
Commissioners,  although  no  increase  has  been  made  to  their  staff,  ®^  schemes, 
have  imdertaken  the  work  of  inspecting  and  inquiring  into  the 
completeness  with  which  schemes  under  the  Endowed  Schools  Acts 
are  being  carried  out,  into  the  condition  and  organization  of 
endowments  and  their  work,  and  into  the  success  with  which  the 
operation  of  the  schemes  has  been  attended. 

Although  it  is  true  that  the  powers  of  the  Charity  Commis- 
sioners under  the  Endowed  Schools  Acts  do  not  extend,  and  their 
powers  imder  the  Charitable  Trusts  Acts  are  not  specially  adapted, 
to  the  supervision  of  schemes,  yet  the  exercise  of  such  supervision 
is  an  almost  necessary  incident  to  the  quasi  visitatorial  jurisdiction 
which  the  Charity  Commissioners  possess  under  these  schemes  {g). 

Prmn  Charities  Act,  1882. 

By  the  Prison   Charities  Act,  1882,  power  is  given  to  the  Priaon 
Charity  Commissioners,  on  the  application  of  the  Secretary  of  J^^^esAct, 
State,  to  make  schemes  regulating  prison  charities  (//). 

It  was  not  until  April,   1886,  that   the  application  of   the 

(/)  End.  SohooU  Act,  1869,  8.  39,  anU,  p.  76. 

poBt,  p.  628.  (^)  it  will  be  seem  hereafter  {patif  p. 

(ff)  See  the  36th  Report  of  the  Charity  671)  that  this  Act  created  no  new  jtiris- 

Commissioners,    pp.    25 — 27 ;    and  see  diction. 
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Secretary  of  State  necessary  to  enable  the  Charity  Commissioners 
to  take  proceedings  for  dealing  generally  with  prison  charities  was 
made.  The  work  of  making  schemes  nnder  the  Act  is  now  being 
proceeded  with. 

Allotmenh  Extension  Act^  1882. 

The  main  object  of  the  Allotments  Extension  Act,  1882,  was 
to  provide  for  tlie  letting  in  allotments  of  land  held  in  trust 
for  dole  charities.  It  extends  to  all  the  iiremoveable  poor  and  to 
all  lands,  cultivated  or  not,  held  for  the  benefit  of  the  poor  as  in 
the  Act  mentioned.  The  Act  gives  a  mandatory  direction  to  all 
trustees  of  lands  vested  for  the  benefit  of  the  poor  (including  a 
committee  imder  the  Poor  Allotments  Management  Act,  1873)  to 
take  steps  for  letting  the  land  in  allotments  (i).  The  trustees  are 
given  no  discretion  as  to  individual  allottees,  but  eveiy  cottager 
and  labouring  man  has  a  right  conferred  upon  him  to  claim  an 
allotment. 

By  sect.  9  the  trustees  are  empowered  to  make  rules  with 
regard  to  allotments,  which  must  receive  the  sanction  of  the 
Charity  Commissioners.  And  imder  sect.  11  the  Charity  Commis- 
sioners may,  where  the  land  is  unsuitable  for  allotments  on  the 
ground  of  distance  or  otherwise,  grant  a  certificate  of  exemption 
from  the  necessity  of  letting  it  in  allotments. 

The  Select  Committee  of  1884  on  the  Charitable  Trusts  Acts, 
already  referred  to  (A;),  was  also  directed  to  inquire  into  the 
working  of  the  Allotments  Extension  Act,  1882.  The  report  of 
the  committee  on  this  Act  was  published  on  the  4th  of  December, 
1884. 

By  this  report,  the  committee  stated  that  there  was  nothing  in 
the  Act  to  relieve  the  trustees  or  the  Charity  Commissioners  from 
the  duty  of  having  primary  regard  in  working  the  Act  to  the 
benefit  of  the  charity  rather  than  that  of  the  allottees. 

The  report  dealt  with  a  nimiber  of  cases  in  which  difficulty  had 
arisen  in  the  construction  and  working  of  the  Act  (/). 

It  appears  from  the  report  that,  in  many  instances,  trustees  of 
charities  have  preferred  to  resign  rather  than  carry  out  the  duties 
imposed  upon  them  by  the  Act,  and  that  in  such  cases  it  is  often 
difficult,  if  not  impossible,  to  find  others  to  supply  their  places. 
This  shows  the  great  difficulty  of  applying  anything  like  coercion 
to  the  trustees.  The  committee  found  that  in  some  cases  the  pro- 
visions of  the  Act  had  been  evaded  by  the  trustees  by  means  of  the 


(0  Sects.  5  and  13. 
k)  Ante,  p.  453, 


(I)  These  are  referred  to  in  the  notes 
to  the  various  sections  of  the  Act. 
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device  of  letting  the  land  on  lease,  and  that  in  such  a  case  the 
Charity  Commissioners  were  poweriess  to  interfere. 

A  suggestion  was  made  that,  inasmuch  as  the  trustees  of  local 
charities  for  the  distribution  of  doles  are  not  generally  so  consti- 
tuted as  to  deal  effectively  with  allotments,  action  might  be^taken 
under  the  Poor  Allotments  Management  Act,  1873,  to  appoint 
committees  of  management  of  the  allotments,  who  should  hire  the 
land  from  the  charity  trustees,  and  that  such  conmiittees  should,  by 
an  amending  Act,  be  entrusted  with  the  powers  conferred  by  the 
Allotments  Act  of  1882. 

The  result  of  the  report  is  to  show  that  there  are  difficulties  in 
the  Act  which  render  further  legislation  desirable.  The  Charity 
Commissioners  say  (m) :  "  In  many  cases,  no  doubt,  the  Act  has 
passed  quietly  into  operation.  This  result  has  been  generally  pro- 
duced where  the  trustees  have  been  willing  to  give  effect  to  it.  In 
other  cases,  where  good  feeling  and  forbearance  have  prevailed 
between  the  trustees  and  the  applicants  for  allotments,  the  powers 
reposed  in  us  have  for  the  most  part  been  sufficient  in  time  to  bring 
about  a  satisfactory  result.  But  if  it  be  sought  that,  everywhere 
and  at  once,  the  lands  of  dole  charities  should  be  let  in  allotments, 
it  is  necessary  in  our  opinion,  which  was  expressed  in  the  course  of 
the  evidence  given  before  the  committee,  that  the  Act  itself  should 
be  largely  amended,  and  that  its  local  administration  should  be 
entrusted  to  bodies  specially  constituted  for  the  purpose." 

No  further  legislation  in  this  direction  has  as  yet  been  effected. 

CUi/  of  London  Parochial  Charities  Act^  1883. 

As  early  as  1864,  the  Charity  Commissioners  (n)  called  attention  Beoommenda* 
to  the  disproportion  of  charitable  endowments  in  the  Gty  of  Lon-  c^^  co^. 
don  to  the  purposes  of  the  foimdations,  and  in  1865,  in  compliance  mismoners. 
with  an  order  of  the  House  of  Lords,  they  compiled  and  published 
a  General  Digest  of  Endowed  Charities  in  the  City  of  London  {o). 
Subsequently,  on  more  than  one  occasion  (j^),  they  expressed  an 
opinion  that  a  proper  re-arrangement  and  re-appropriation  of  those 
charities  could  only  be  accomplished  by  some  special  extension  of 
existing  jurisdiction  under  the  authority  of  Parliament. 

On  the  10th  of  August,  1878,  a  Eoyal  Commission  was  issued  to  Eoyal  Com- 
inquire  into  the  circumstances  of  those  charities  with  a  view  to  future  ists'^  ° 
legislation.     The  conmiission  made  its  report  on  the  12th  of  March, 
1880,  and  thereby  recommended  the  appointment  of  a  temporary 

(m)  See  the  32nd  Beport  of  the  Charity  (o)  Pari.  Paper,   H.  L.  Sees.    1865, 

CommiBsioiierB,  pp.  11,  12.  No.  243. 

(m)  11th  Report,  p.  5.  {p)  See  the  Idth  and  24th  Reports. 
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oommiflsion,  with  power  to  examine  into  the  trusts,  charters,  deeds, 
and  documents  relating  to  the  origin  and  administration  of  the  City 
charities,  the  leases  granted  by  the  trustees  and  the  employment  of 
the  revenue,  and  the  accounts  for  the  seven  previous  years.  It  was 
also  recommended  that  the  special  commission  should  classify  the 
City  charities  into  ecclesiastical  and  eleemosynary ;  that  the  surplus 
proceeds  of  ecclesiastical  charities  should  be  handed  over  to  the 
Ecclesiastical  Commissioners,  and  that,  with  regard  to  eleemo- 
synary charities,  such  part  of  the  funds  as  the  commission  should 
determine  should  remain  in  the  hands  of  the  trustees  of  the  foun- 
dations, and  that  the  residue  should  be  handed  to  a  special  board, 
who  should  make  schemes  for  the  application  of  the  funds  so 
entrusted  to  them ;  and  that,  after  the  expiration  of  the  tempo- 
rary commission,  its  powers  should  pass  to  the  Charity  Commis- 
sioners. 

Two  bills  were  introduced  into  the  House  of  Commons  in  1882 
for  the  purpose  of  giving  effect  to  these  recommendations,  both  of 
which  failed  to  become  law. 
£j^  of  In  1883  the  City  of  London  Parochial  Charities  Act  was  parsed. 

Parochial        To  a  large  extent  the  above-mentioned  recommendations  were 
c^nties    ct,  a^Qpf  0(j  ]yy  it^  ij^t  ^Ijq  temporary  powers,  which  it  was  suggested 
should  be  entrusted  to  a  special  commission,  were  given  to  the 
Charity  Commissioners.  The  powers  conferred  by  the  Act  are  tem- 
porary. 

Under  this  Act  a  two-fold  duty  is  cast  upon  the  Charity  Com- 
missioners; first,  the  duty  of  inquiring  into  the  property  and 
trusts  of  all  the  charities  comprised  in  the  General  Digest  above 
mentioned,  and  of  all  other  charities  applicable  for  the  benefit  of 
any  parish,  or  part  of  a  parish,  within  the  City  of  London  (q) ; 
and,  secondly,  the  duty  of  preparing  and  submitting  for  the 
approval  of  the  Committee  of  Council  on  Education,  and  ulti- 
mately of  her  Majesty,  schemes  providing  for  the  future  applica- 
tion of  the  income  of  those  charities  primarily  for  the  benefit 
of  the  parishes  to  which  they  belong,  and  secondarily  for  the  benefit 
of  the  metropolis  generally. 

The  Act  provides  for  the  classification  by  the  Charity  Commis- 
sioners of  the  property  of  the  parochial  charities  imder  two 
schedules;  the  first  schedule  comprising  ^^ecclesiastical  charity 
property,"  and  the  second  "  general  charity  property "  (r) ;  and 
for  the  publication  from  time  to  time  of  a  statement  of  the  results 
of  the  inquiries  («). 


s 


g)  Sect.  6.  («)  Sect.  8. 

r)  Ibid. 
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Schemes  framed  under  the  Act  are  directed  to  provide  for  the 
vesting  of  the  charity  property  in  the  official  trustee  of  charity 
lands,  and  the  official  trustees  of  charitable  funds  respectively  {t). 

In  the  case  of  charities  belonging  to  the  parishes  mentioned  in 
the  first  schedule  to  the  Act,  the  scheme  must  provide  for  the 
application  of  property  scheduled  as  ecclesiastical  to  the  mainten- 
ance of  the  fabric  and  services  of  the  church,  and  other  ecclesiastical 
purposes,  and  for  the  application  of  property  scheduled  as  general 
to  such  of  the  purposes  to  which  the  same  has  been  previously 
applied  as  the  Commissioners  consider  beneficial;  and  subject 
thereto  for  education,  the  establishment  of  libraries,  and  the 
maintenance  of  open  spaces,  recreation  groimds,  provident  institu- 
tions, and  so  forth,  in  the  parish,  or  any  parish  formerly  united 
with  it{u). 

In  the  case  of  charities  belonging  to  the  parishes  specified  in 
the  second  schedule  to  the  Act,  every  scheme  must  provide  for  the 
application  of  property  scheduled  as  ecclesiastical  to  the  mainten- 
ance of  the  fabric  and  services  of  the  church  of  the  parish,  or  of  any 
other  church  in  the  City  of  London,  and  for  the  payment  of  the 
surplus  income  to  the  Ecclesiastical  Commissioners  to  be  applied  in 
the  maintenance  of  the  fabric  of  churches,  the  better  endowment  of 
benefices  and  so  forth,  in  the  more  populous  districts  of  the 
metropolis.  And  with  regard  to  property  scheduled  as  general, 
the  scheme  must  provide  for  the  management  thereof  by  a  new 
governing  body,  to  be  called  "  the  Trustees  of  the  London  Parochial 
Charities"  (w?),  except  in  cases  where  the  Commissioners  provide 
for  its  management  by  an  existing  body  of  trustees.  The  Trustees 
of  the  London  Parochial  Charities  or  the  existing  body  of  trustees 
(as  the  case  may  be)  are  to  be  directed  by  the  scheme  to  apply  the 
property  to  such  of  the  previous  objects  of  the  charity  as  the  Com- 
missioners may  consider  beneficial ;  and,  subject  thereto,  towards 
the  promotion  of  education,  the  maintenance  of  libraries,  open 
spaces,  recreation  grounds,  provident  institutions,  convalescent 
hospitals  in  or  for  the  benefit  of  the  poorer  classes  of  the 
metropolis  (a?) . 

The  provisions  of  the  Act  with  regard  to  the  procedure  for 
approving  schemes,  and  the  effect  of  them  when  approved,  are 
substantially  the  same  as  those  provided  by  the  Endowed  Schools 
Acts  with  regard  to  schemes  imder  those  Acts. 

During  the  continuance  of  the  power  of  making  schemes  under 

(0  Sect.  12,  postf  and  notes  thereto.  tion  of  this  bodj  is  provided  for  hy 

(u)  Sect.  13.  sects.  48  and  49,  post. 


jte)  The  establishment  and  constitu-  {x)  Sect.  14. 
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the  Act,  no  Court  can  make  a  scheme  or  appoint  new  trustees 
without  the  consent  of  the  Commissioners  (2). 

Two  additional  Commissioners  were  appointed  under  the  Act  for 
the  purpose  of  carrying  out  the  additional  labour  imposed  by  it 
upon  the  Commission. 
^^Ict^^'*"  ^^  ^  ^^^  within  the  scope  of  this  Book  to  enter  into  the  details 
of  the  manner  in  which  this  Act  is  being  carried  into  effect.  Par- 
ticulars of  the  work  so  far  as  it  has  at  present  proceeded  can  be 
obtained  from  the  thirty-fifth  and  thirty-sixth  reports  of  the 
Charity  Commissioners.  It  is  apparent  from  them  that  the  im- 
portance and  value  of  the  proceedings  of  the  Commissioners  under 
it  can  hardly  be  over-estimated.  It  is  sufficient  to  state  here  that 
the  statements  required  by  the  Act  have  all  been  published,  with 
the  exception  of  a  supplemental  statement,  which  will  shortly  be 
made  public,  and  that  the  preparation  of  schemes  is  being  actively 
proceeded  with. 

Municipal  Corporations  Act,  1883. 
Municipal  The  Municipal  Corporations  Act,  1883,  was  passed,  as  is  stated 

Ao^Tsa.^  in  the  preamble,  in  consequence  of  the  report  made  by  the  Eoyal 
Commission  appointed  in  1876  to  inquire  into  municipal  corpora- 
tions not  subject  to  the  Municipal  Corporation  Acts  consolidated 
and  repealed  by  the  Municipal  Corporations  Act,  1882  (a).  The 
places  to  which  the  Act  relates  are  specified  in  the  schedules,  and  all 
of  them  are  places  not  included  in  the  Municipal  Corporations  Act, 
1882. 

Schedule  I.,  Part  I.,  comprises  places  to  which  the  Commis- 
sioners of  1876  considered  that  the  Municipal  Corporations  Acts 
might  be  applied. 

Part  n.  of  the  same  schedule  comprises  places  not  mentioned  by 
the  Commissioners  of  1876  as  places  to  which  the  Municipal  Cor- 
porations Acts  might  be  applied. 

Part  I.  of  the  second  schedule  comprises  places  mentioned  in 
the  Eeport  of  the  Commissioners  as  places  which  either  have  never 
been  municipal  or  have  long  ceased  to  be  so.  And  Part  II.  of  the 
same  schedule  comprises  places  mentioned  in  the  same  report  as 
having  had  municipal  corporations  in  1835. 

As  regards  all  such  places  (with  certain  exceptions)  all  special 
judicial  bodies,  exclusive  rights  of  trading,  and  other  local  fran- 
chises, privileges,  and  exemptions  existing  under  any  charter, 
grant,  or  prescription  were  abolished  from  the  25th  March,  1886, 

(z)  Sect.  40.  (a)  46  &  46  Vict.  c.  60. 
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or,  in  some  cases,  from  a  subsequent  day  not  later  than  the  29th 
September,  1886  {b).  And  as  from  such  day  each  of  them  (except 
those  to  which  a  new  charter  was  granted  (c) )  ceased  to  be  a 
corporate  town  or  borough,  and  the  municipal  or  other  corpo- 
ration thereof  was  dissolved  (d). 

The  property  of  the  dissolved  corporations  is  made  applicable 
for  the  public  benefit  of  the  inhabitants  in  such  manner  as  may  be 
proA-ided  by  a  scheme  of  the  Charity  Commissioners,  or,  in  a  case 
where  a  scheme  is  made  by  the  Local  Government  Board,  by  that 
scheme  (r^). 

Acts  and  charters  inconsistent  with  the  Act  are  repealed  (/). 

The  powers  conferred  upon  the  Charity  Commissioners  by  the 
Act  of  making  schemes  for  the  application  of  the  property  of  the 
dissolved  corporations  took  effect  from  the  25th  March,  1886. 

Charitabk  Trusts  Act,  1887. 

The  only  other  Act  relating  to  the  Charity  Commission  which  Chant.  Trusts 
requires  to  be  mentioned  is  the  Charitable  Trusts  Act,  1887.  The  °  ' 
object  of  this  Act  was  to  effect  changes  in  the  constitution  of  the 
office  of  the  Charity  Commission,  which  were  rendered  necessary  by 
the  great  increase  in  the  work  imposed  upon  it.  The  Act  puts  an 
end  to  the  power  of  appointing  inspectors,  and  substitutes  for  the 
future  assistant  commissioners.  The  powers  of  the  assistant 
commissioners  are  made  available  not  only  for  the  purposes  of  the 
Charitable  Trusts  Acts,  but  for  any  purpose  incidental  to  duties 
imposed  by  any  existing  or  future  Act ;  they  can  consequently  be 
used  for  the  purposes  of  Acts  such  as  the  Allotments  Extension 
Act,  1882,  and  the  Municipal  Corporations  Act,  1883.  The 
Act  also  provides  for  a  change  in  the  constitution  of,  and  for  the 
re-organisation  of  the  department  of,  the  Official  Trustees  of 
Charitable  Funds ;  the  administrative  changes  necessary  being 
left  to  be  prescribed  by  Treasury  Regulations.  These  provisions 
came  into  operation  on,  and  the  corresponding  repeal  of  certain 
parts  of  the  earlier  Charitable  Trusts  Acts  took  effect  from 
the  1st  of  April,  1889,  the  date  fixed  by  the  Treasury  Regula- 
tions {g). 


ti 


\b)  Sect.  2.  ie)  Ihid, 

[e]  An  asterisk  ifl  prefixed  to  the  places  (/)  Seot.  26. 

mentioned  in  the  schedules  to  the  Act  to  {g)  It  will   be    seen    hereafter  that 

which  a  charter  has  since  been  granted :  these  regulations  over-ride  certain  yto* 

aeeposL  visions  of  the  Charit.  Trusts  Acts. 


{d)  Seot.  3. 
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16  &  17  Vict,  a  137. 

An  Act  for  the  better  Administration  of  Charitable  Trusts  (a). 

[20th  August,  1853.] 

Whereas  it  is  expedient  to  provide  means  for  securing 
the  due  administration  of  charitable  trusts  (i),  and  for 
the  more  beneficial  application  of  charitable  funds  in 
certain  cases:  Be  it  therefore  enacted  by  the  Queen's 
most  Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows  : 
Appomtment,  1,  It  shall  be  lawful  for  her  Majesty  and  her  suc- 
Chkrity  Com-  ccssors,  by  warrant  under  the  royal  sign  manual,  to 
•^toiy!!aiid  appoint  four  Commissioners  (c),  and  also  one  secretary 
iii«pectore(rf).  ^^  f^^  inspectors  (d)  for  the  purposes  of  this  Act,  and 
upon  any  vacancy  by  the  death,  resignation,  or  removal 
of  any  Commissioner,  secretary  or  inspector  (d)  under 
this  Act,  from  time  to  time  in  like  manner  to  appoint 
another  person  to  succeed  to  such  vacancy,  and  until  a 
fresh  appointment  shall  be  made  it  shall  be  lawful  for 
the  surviving  or  continuing  Commissioners,  in  case  of 
any  vacancy,  to  act  as  if  no  such  vacancy  had  occurred ; 
and  three  of  the  said  Commissioners  shall  hold  office 
during  good  behaviour;  and  the  fourth,  and  every 
secretary  and  inspector  (d)  to  be  appointed  under  this 
Act,  shall  hold  office  during  the  pleasure  of  her  Majesty. 

Short  titles.         (a)  This  Act  and  the  Charit.  Trusts  Acts,  1855,  1860,  1862,  1869  and  1887, 
are  construed  as  one  Act  (Charit.  Trusts  Amend.  Act,  1855,  s.  1 ;  Chaiit. 


CHARITABLE  TRUSTS  ACT,  1853.  467 

Trusts  Act,  1860,  s.  1 ;  Chant.  Trusts  Act,  1869,  s.  3 ;  Chant.  Tnists  Act,       Sect.  1 
1887,  8.  1),  and  may  be  cited  together  as  the  Charit.  Trusts  Acts,  1863  to      (") — ('^). 
1887  :  Charit.  Tnists  Act,  1887,  s.  1,  post    This  Act  and  the  Acts  of  1855,  ' 

1860,  1862  and  1869,  may  also  bo  cited  together  as  the  Charit.  Trusts  Acts, 
1853  to  1869 :  Charit.  Trusts  Act,  1869,  s.  3,  post. 

Any  provisions  of  this  Act  inconsistent  with  the  Charit.  Trusts  Amend.  Repeal. 
Act,  1855,  are  repealed  by  sect.  1  of  that  Act,  and  any  provisions  of  this  Act 
and  of  the  Act  of  1855  inconsistent  with  the  Charit.  Trusts  Act,  18C0,  are 
similarly  repealed  by  sect.  1  of  the  last-mentioned  Act. 

With  regard  to  the  scope  and  object  of  tho  Charit.  Trusts  Acts,  Lord  Scope  and 
Ilatherley,  in  Braund  v.  Earl  of  Devon,  L.  R.  3  Ch.  at  p.  804,  said:  *'The  °^J^^*- 
object,  no  doubt,  of  the  provision  in  the  Statute  (sect.  17  of  this  Act,  post, 
p.  476)  was,  as  is  stated  in  Re  Lister's  Hospital  (6  Do  G.  M.  &  G.  at  p.  186),  to 
put  an  end  to  certain  very  scandalous  proceedings  on  tho  part  of  individuals 
who,  ascertaining  that  there  was  a  fund  disposable  for  the  purpose  of 
charities  which  had  been  overlooked,  and  thinking  that  a  considerable  profit 
might  be  made  in  the  way  of  costs,  instituted  proceedings  which  were  not 
likely  to  produce  good  to  any  one."  See  also  lie  Jarvis'  Charity,  1  Dr.  &  Sm. 
at  p.  100 ;  Holme  v.  Ouy,  5  Ch.  D.  at  p.  903. 

The  Charit.  Trusts  Acts  "  having  been  passed  for  the  public  good,  it  is  the  Principle  of 
duty  of  Courts  of  Justice  to  put  such  a  construction  upon  them  as  may  tend  oonstruction. 
to  the  furtherance  rather  than  to  the  restriction  of  "  the  powers  conferred  by 
them  upon  tho  Charity  Commissioners :  Re  Duncan,  L.  R.  2  Ch.  at  p.  359. 
Cf.  also  Re  Meyricke  Fund,  L.  R.  7  Ch.  at  pp.  505,  506. 

For  the  application  of  the  Act  see  the  definitions  of  '*  Charity"  in  sect.  66  Application, 
of  this  Act,  and  sect.  48  of  the  Charit.  Trusts  Amend.  Act,  1855,  and  n.  (c) 
to  the  first-mentioned  section,  post,  p.  532.     See  also  the  exemptions  contained 
in  sect.  62  of  this  Act,  post,  pp.  522  et  seq. 

A  charity  founded  and  endowed  in  England  or  Wales,  but  of  which  tho 
revenues  are  applied  abroad,  is  within  the  Acts:  Re  Duncan,  L.  R.  2  Ch.  356. 
And  it  seems  that  charities  of  which  the  proceeds  are  applicable  in  England 
or  Wales,  but  of  which  the  endowments  are  abroad,  are  also  within  the  Acts : 
tbid.  See  also  Ironmongers'  Co.  v.  Att.-Oen,,  10  CI.  &  F.  908 ;  AU.-Gen,  v. 
Gibson,  2  Beav.  317,  n. 

(ft)  As  to  what  constitutes  a  charitable  trust,  see  Chap.  I.,  ante, 

(c)  Additions  to  the  staff  have  been  provided  for  by  tho  End.  Schools  Acts  Additions  to 
(End.  Schools  Act,  1874,  s.  2,  post),  and  by  the  City  of  L«idon  Pai'ochial  staff. 
Charities  Act,  1883  (see  sect.  3,  post), 

{d)  So  much  of  this  section  as  relates  to  inspectors  is  repealed :  Charit.  Inspectors. 
Trusts  Act,  1887,  s.  6.     And  the  power  of  appointing  inspectors  is  put  an  end 
to:  ibid,  s.  2,  sub-s.  (4),  post.    By  that  Act  assistant  commissioners  ai'o 
substituted  for  inspectors. 

Sect.  3  of  the  Charit.  Trusts  Amend.  Act,  1855,  gave  power  to  appoint 
additional  inspectors,  but  the  section  is  now  repealed:  Charit.  Trusts  Act, 
1881,8.  6,  post, 

2.  The   said  three  Commissioners  so  holding  oflSce  QuaUfication 
during  good    behaviour  shall    be   paid   as  hereinafter  monew. 
mentioned  (a),  and  two  at  least  of  the  said  paid  Com- 
missioners for  the  time  being  shall  be  barristers-at-law 

II II  2 
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of  not  less  than  twelve  years  standing  at  the  time  of 
their  respective  appointments,  and  one  of  such  barristers 
shall  be  the  Chief  Commissioner,  and  shall  be  so  called 
and  distinguished  in  his  appointment. 

(a)  Sect.  4  of  this  Act,  now  repealed :  see  note  (a)  thereto. 

3.  The  said  Commissioners,  with  the  sanction  of  the 
Commissioners  of  her  Majesty's  Treasury,  shall  from 
time  to  time  appoint  such  clerks  and  messengers  as 
the  said  Commissioners  may  think  fit,  and  all  persons 
appointed  under  this  provision  shall  hold  their  offices 
during  the  pleasure  of  the  said  Commissioners. 

4'.  There  shall  be  paid  to  the  said  paid  Commissioners^  and 
to  the  said  secretary^  inspectors^  clerks^  and  messengers^  such 
salaries  not  exceeding  for  the  Chief  Commissioner  the  annual 
sum  of  one  thousand  five  hundred  pounds^  and  for  each  of  the 
other  paid  Commissioners  the  annual  sum  of  one  thousand  two 
hundred  pounds^  and  for  the  said  secretary  the  annual  sum  of 
six  hundred  pounds^  and  for  each  of  the  said  inspectors  the 
annual  sum  of  eight  hundred  pounds^  as  shall  be  from  tirne  to 
time  allowed  by  the  Comfnissioners  of  her  Majesty^s  Treasury y 
who  may  also  allow  to  every  Commissioner^  inspector^  and 
other  person  appointed  for  the  purposes  of  this  Act  such 
reasonable  travelling  and  other  expenses  as  may  be  incurred 
by  him  in  the  execution  of  his  office^  and  the  said  salaries  and 
expenses^  and  the  incidental  expenses  of  the  said  Board^  shall 
be  paid  out  of  any  moneys  which  may  be  from  time  to  time 
provided  by  Parliament  for  that  purpose :  Provided  always^ 
that  after  the  thirty-first  day  of  March  in  the  year  one 
thousand  eight  hundred  and  fifty-seven^  the  said  annual  salary 
shall  be  'paid  to  one  only  of  the  said  Commissioners  besides  the 
said  Chief  Commissioner  {a). 

(a)  This  section  is  repealed  by  the  Chant.  Trusts  Act,  1887,  s.  6,  pod. 
Sect.  3  of  the  End.  Schools  Act,  1874,  post^  provides  that  there  shall  be 

paid  to  the  commissioners  and  their  officers  such  salaries  as  the  Treasury 

may  from  time  to  time  determine. 


No  paid  Com-      6.  No  paid  Commissioner,  secretary,  or  inspector  (a) 
secretary,' or    to  be  appointed  uudcr  this  Act  shall  be  capable  of  sitting 
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in  the  House  of    Commons   during  tlio   tenure  of  liis     Sect.  6. 

office.  inspector,  to 

sit  in  House 
(a)  Now  **  assistant  commissionor :"  Chant.  Trusts  Act,  1887,  s.  2,  sub-  of  Commons. 
8.  (3),  post 

6.  The  said  Commissioners  to  be  appointed  under  this  style  and  seal 
Act  shall  be  styled  ''  The  Charity  Commissioners  for  sioners.™"*' 
England  and  Wales,"  and  may  have  and  use  a  seal  for 
authenticating  documents,  and  such  Commissioners  shall 

sit  from  time  to  time  as  a  Board  for  carrying  this  Act 

into  execution;  and  any  two  of  such  Commissioners  may  Any  two  may 

form  a  Board,  and  may  exercise  all  or  any  of  the  powers  ^"^^  *   *^  ' 

conferred  on  the  Commissioners  or  the  Board  by  this 

Act  (a). 

(a)  Acts  of  tho  Board  arc  authenticated  by  the  seal  of  the  commissioners  Authentica- 
and  the  signature  of  their  secretary  (Charit.  Trusts  Amend.  Act,  1855,  s.  4,  tion. 
post),  or  any  officer  of  the  Board  authorized  to  act  on  his  behalf ;  Charit. 
Trusts  Act,  1887,  s.  3,  post 

7.  The  said  Board  shall,  by  general  minutes,  from  Board  to 

•1  1      •  P         1     •  T  frame  regu- 

time  to  time  prescribe  regulations  for  theu*  proceedings,  lationsby 
and   the   proceedings  of   their   inspectors  (i),   and  con-  mk^tes, 
ceming  the  form  and  manner  of  applications  to  the  said  *°'  ^*^" 
Board,  and  the  conditions  to  be  performed  by  applicants, 
and  for  the  guidance  of  applicants  in  relation  thereto, 
and  all  such  general  minutes  shall  be  signed  by  three  of 
the  said  Commissioners  at  the  least;  and  copies  of  all 
such  general  minutes  shall  be  laid  before  both  Houses  of 
Parliament  within  fourteen  days  after  the  making  thereof 
if  Parliament  be  sitting,  or  if  Parliament  be  not  sitting, 
then  wdthin  fourteen  days  after  the  next  meeting  thereof. 

(a)  It  is  understood  to  be  in  contemplation  to  issue  fresh  minutes  under 
this  section.  The  existing  minutes,  being  out  of  date,  are  not  inserted, 
A  complete  sot  of  the  forms  of  application  to  the  Board  now  in  us©  will, 
however,  be  found  in  App.  II.  to  this  Book,  post, 

{b)  Now  ** assistant  commissioners:"  Cliarit.  Trusts  Act,  1887,  s.  2,  sub- 
B.  (3),  post 

8.  The  said  Board  shall  cause  minutes  of  their  pro-  Minutes  of 
ceedings,  and  all  orders,  certificates,  and  schemes,  made  andoidra, 
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Sect.  8.     or  approved  by  them  under  this  Act,  to  be  entered  in 

&c.  to  be        books  to  be  provided  and  kept  for  such  purpose,  and  all 

copies  of  *^     such  entries  shall  be  signed  by  their  secretary  (a),  and 

by^STe  **^°^  ^11  copies  purporting  to  be  extracted  from  the  books  of 

bTre^I^ed^in  *^^  ^^^^  Board,  and  to  be  certified  by  their  secretary  (a), 

evidence.        of  any  such  minutcs,   orders,  certificates,  and  schemes 

entered  as  aforesaid,  shall  be  received  as  evidence  of  the 

proceedings  to  which  such  minutes  shall  relate,  and  of 

such  orders,  certificates,  or  schemes,  and  of  the  making 

or  approval  thereof  (as  the  case  may  require)  by  the  said 

Board,  without  further  proof  thereof  (b). 

(a)  Or  any  officer  of  the  Board  authorized  to  act  on  behalf  of  the  secretary : 
Chant.  Trusts  Act,  1887,  s.  3,  post. 

{b)  As  to  the  authentication  of  orders,  &c.  of  the  Board,  see  Chant.  Trusts 
Amend.  Act,  1855,  ss.  4,  5,  post. 

Board  to  0.  It  shall  be  lawful  for  the  said  Board  from  time  to 

Snditfo^and  time,  as  they  in  their  discretion  may  see  fit,  to  examine 
S^hmtiM  in  ^^^  inquire  (a)  into  all  or  any  charities  (b)  in  England 
w5^°^*^^  or  Wales,  and  the  nature  and  objects,  administration, 
management,  and  results  thereof,  and  the  value,  con- 
dition, management,  and  application  of  the  estates,  funds, 
property,  and  income  belonging  thereto;  and  the  said 
Board  may  cause  examinations  and  inquiries  in  relation 
to  the  matters  aforesaid  to  be  made  and  prosecuted  by 
their  inspectors  (c),  acting  together  or  separately,  in  such 
cases  and  at  such  times  as  the  said  Board  may  think  fit ; 
and  all  such  inspectors  (c)  shall  from  time  to  time  report 
their  proceedings  to  the  said  Board. 

Extension  of         (a)  The  powers  with  regard  to  the  prosecution  of  inquiries  conferred  by 
powers.  sects.  9—14  of  this  Act  are  extended  by  sects.  6—9  of  the  Charit.  Trusts 

Amend.  Act,  1855,  post,  pp.  537  et  seq.    The  extended  powers  are  oxerciseable 
by  the  Board,  or  any  commissioner  or  assistant  commissioner.     By  sect.  19 
of  the  Charit.  Trusts  Act,  1860  {post,  p.  543),  the  Board  may  require  docu- 
ments relating  to  charities  to  be  transmitted  to  them  for  examination. 
Meaning  of  (^)  "Charity"  means  every  endowed  foundation  and  institution  taking 

charity,  effect  in  England  or  Wales,  and  coming  within  the  interpretation  of  the 

Statute  of  Elizabeth,  or  as  to  which,  or  the  administration  of  the  revenues  or 
property  of  which,  the  Court  has  or  may  exercise  jurisdiction:  see  sect.  66 
of  the  present  Act,  post;  sect.  48  of  the  Charit.  Trusts  Amend.  Act,  1855, 
post,  and  Chap.  I.,  ante.    This  section,  taken  in  connection  with  the  above  de- 
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finition,  gives  the  Board  power  to  inquire  into  charities  where  there  are      Sect  9 
special  visitors.  (&),  (c). 

(c)  Now  ** assistant  commissioners":    Charit.  Trusts  Act,   1887,  s.  2, 
sub-s.  (3). 

10.  The  said  Board  may  require  all  trustees  (*)  or  Board  may 
persons  acting  or  having  any  concern  in  the  management  I^^ts  and 
or  administration  of  any  charity,  or  the  estates,  funds,  8*»*«™e^*»(«)- 
or  property  thereof,  to  render  to  the  said  Board,  or  to 
their  inspectors  (c),    or   either   of    them,    accounts   and 
statements  in  writing  in  relation  to  such  charity,  or  the 
funds,  estates,  property,  income,  or  monies  thereof,  or 
the  administration,  management,  and  application  thereof, 
and  may  also  require  such  trustees  and  persons  to  return 
answers  in  writing  to  any  questions  or  inquiries  addressed 
to  them  by  the  direction  of  the  said  Board  relating  to 
the  matters  aforesaid. 

(a)  The  powers  conferred  by  this  section  are  extended  by  sect.  12  of  the  Extension  of 
Charit.  Trusts  Amend.  Act,  1855.     See  note  (a)  to  the  last  section.  powers. 

Orders  made  by  the  Charity  Commissioners  under  these  powers  require  the  Form  of 
charity  trustees,  or  other  person  upon  whom  the  order  to  account  is  made,  to  order, 
transmit  to  the  commissioners  -wdthin  a  specified  time  a  statement  in  writing 
of  all  the  real  and  personal  endowments  and  property  of  or  belonging  to  the 
charity,  stating,  in  the  case  of  realty,  particulars  of  leases  and  tenancies, 
with  the  names  of  lessees  or  tenants ;  and  in  the  case  of  personalty,  particulars 
of  the  investments.  A  statement  in  writing  is  also  required,  certified  imder 
the  hand  of  the  person  directed  to  account,  of  the  income  and  revenue  of  the 
charity  for  certain  specified  years ;  and  of  the  receipts  and  expenditure  of,  or 
on  account  of,  income,  during  such  yeai's,  distinguishing  the  dates  of  receipts 
and  expenditure,  and  stating  any  balance  of  income  due  to  or  from  the 
charity.  And  various  specific  inquiries  relating  to  the  charity  are  inserted 
in  the  order,  to  which  answers  are  required  to  be  given. 

Failure  to  obey  the  order  is  a  contempt  of  Court :  sect.  14  of  this  Act,  post.  Failure  to 

An  endowment  of  which  the  trustees  are  empowered  to  revoke  the  trust  is,  ^^^  orders, 
until  that  power  is  exercised,  an  endowment  within  the  Charit.  Trusts  Acts. 
Accounts  may  therefore  be  required  in  respect  of  it:  Be  Sir  Robert  PeeVs 
School  at  Tamworth,  L.  E.  3  Ch.  543.  See  also  Re  St.  Bride's,  Fleet  Street, 
Church  or  Parish  Estate,  W.  N.  1877,  95,  149,  cited  in  note  (a)  to  sect.  14  of 
this  Act,  po$t, 

(6)  "  Trustee  "  of  a  charity  is  defined  by  sect.  66  of  this  Act,  post. 

(c)  Now   "assistant  commissioners":    Charit.  Trusts  Act,   18S7,   s.   2, 
sub-s.  (3),  post. 

11.  All   officers  having  the   custody  of  enrolments,  Officers 
decrees,  reports,  records,  and  other  documents  relating  custS^  of 
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Sect.  11.  fo  or  concerning  anj^-  charity  shall  furnish  such  copies  or 
documents  re-  extracts  as  shall  be  required  by  the  said  Board ;  and  every 
oharity  sh^  iuspector  (b),  secretary,  and  other  officer  of  the  said  Board 
l^extradiT  fo^  t^i®  t™^  being  employed  for  the  purposes  of  this  Act 
tiLriB^a^  ^^  ®^^^^  ^^  ^^  liberty,  by  the  authority  and  under  the  direc- 
andmay        tious  of  tlic  Board,  and  subject  to  such  regulations  as  the 

examine  .  .  -, 

regiBtera,  Board  may  make  in  that  behalf,  to  examine  and  search 
the  registers  and  records  of  every  court  of  law  and 
equity,  and  every  ecclesiastical  court,  and  every  public 
registry  and  office  of  records,  and  to  take  copies  of  and 
extracts  from  any  decree  or  document  recorded  or  regis- 
tered or  deposited  therein  respectively,  for  any  purpose 
contemplated  by  this  Act,  without  fee  or  other  payment 
in  respect  thereof. 

(a)  See  note  (a)  to  sect.  9,  ante, 

{b)  Now  '* assistant  commissioner":    Charit.   Trusts  Act,   1887,    s.    2, 
8ub-8.  (3),  post. 

Inspectors  12.  Any  inspector(i)  acting  under  the  authority  of 

attendai^of  the  Said  Board  may,  by  precept  under  his  hand,  subject 
Txa^rthem  ^^  ^uch  regulations  as  the  said  Board  may  make  in  that 
To.^^'  behalf,  require  any  person,  being  a  tinistee  of  any  charity 
or  otherwise  acting  or  having  any  concern  in  the  manage- 
ment or  administration  of  any  charity,  or  of  the  estates, 
funds,  or  property  thereof,  or  in  the  receipt  or  payment 
of  the  income  or  monies  thereof,  or  deriving  any  income 
or  stipend  therefrom,  to  attend  before  such  inspector  (b) 
for  the  purpose  of  being  examined  by  him  touching  or 
relating  to  such  charity,  or  the  estates,  funds,  property, 
or  income  thereof,  at  any  time  and  place  mentioned  or 
appointed  by  such  precept,  and  to  bring  and  produce 
any  deed,  paper,  writing,  instrument,  or  other  document, 
being  in  the  custody,  possession,  or  power  of  such  per- 
son, and  relating  to  such  charity,  or  the  estates,  funds, 
property,  or  income  thereof,  and  may  examine  upon  oath 
all  persons  attending  in  pursuance  of  such  precept,  and 
all  persons  voluntarily  attending  before  him,  and  may 
administer  such  oath :  Provided  always,  that  no  persoa 
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shall  be  obliged  to  travel  in  obedience  to  any  such  pre-    ^<^t- 12. 
cept  more  than  ten  miles  from  his  place  of  abode. 

(a)  These  powerp  are  extended  by  sects.  7  and  8  of  the  Charit.  Trusts 
Amend.  Act,  1855,  post 

(6)  Now  **  assistant  commissioner:"  Charit.  Trusts  Act,  1887,  s.  2,  sub- 
s.  (3),  po9U 

13.  If  any  person  wilfully  give  false  evidence  upon  Peraona 
any  examination  under  this  Act,  every  person  so  offend-  fvldence*  ^ 
ing  shall  be  deemed  guilty  of  a  misdemeanor.  Si^^emeanor. 

14.  If  any   person   from  whom  the  said   Board,  or  Persons 
any  inspector  (i),  is  authorized  to  require  any  account  or  rend^^ 
statement  or  answers  to  any  questions  or  inquiries,  or  to^tt^d,^&c. 
whose  attendance  any    inspector  (b)    is    authorized    to  ^^u^/^™^ 
require,   shall  refuse   or  wilfully  neglect  to  render  to  ^he  Col^^'f 
the  said  Board  such  account  or  statement,  or  to  make  Chancery, 

,  .  ...  ,    .      &c.  (<t). 

answers  to  such  questions  or  inquiries,  or  to  attend  in 
obedience  to  any  lawful  precept  of  any  inspector  (i) 
or  to  give  evidence  before  him,  or  shall  wilfully  alter, 
destroy,  withhold,  or  refuse  to  produce  any  deed,  paper, 
writing,  instrument,  or  other  document  which  may  be 
lawfully  required  to  be  produced  before  any  inspector  (b) 
or  the  said  Board,  every  person  so  offending  shall  be 
deemed  and  taken  to  have  been  guilty  of  a  contempt  of 
the  High  Court  of  Chancery  (c),  and  shall  be  liable  to 
be  attached  and  committed  by  such  Court  on  summary 
application  by  the  Commissioners  to  the  same,  and  shall 
pay  the  costs  of  and  attending  such  contempt  as  the  said 
Court  shall  direct. 

(a)  See  sects.  9  to  13,  ante,  and  sect.  9  of  the  Charit.  Trusts  Amend.  Act, 
1855,  post,  p.  538. 

Where  the  churchwardens  and  vestry  clerk  had  refused  to  deliver  accounts  Motion  to 
on  the  ground  that  the  property  in  question  was  not  within  the  Charit.  commit. 
Trusts  Acts,  Jessel,  M.  H.,  upon  a  motion  to  commit,  ordered  the  church- 
wardens to  pay  the  costs  of  the  motion,  but  refused  to  make  any  order 
against  the  clerk  personally,  as  he  was  only  the  officer  of  the  church waixiens : 
Be  8t,  Bride's,  Fleet  Street,  Church  or  Parish  Estate,  W.  N.  1877,  95,  149  ; 
35  Ch.  D.  147,  n.  See,  also,  Be  Sir  Bohert  PeeVs  School  at  Tamworth,  I/.  R. 
3  Ch.  543,  cited  in  note  (a)  to  sect.  10  of  this  Act,  ante. 
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Sect.  14         (6)  Now  ''assistant  oommissioner " :   Charit.    Trusts  Act,   1887,  s.   2, 
W>  (c)«       sub-8.  (3),  post. 

(c)  Now  the  High  Court  of  Justice ;  Jud.  Act,  1873,  s.  16. 

Saving  as  to  15.  Provided  always,  that  nothing  herein  contained 
claiming  shall  extend  to  give  to  the  said  Board  or  their  inspec- 
ohMiUes{a).  tors  (b)  any  power  of  requiring  from  any  persons  holding 
or  claiming  to  hold  any  property  whatsoever  adversely 
to  any  charity,  or  free  or  discharged  from  any  charitable 
trust  or  charge,  any  information,  or  the  production  of 
any  deed  or  document  whatever  in  relation  to  the  pro- 
perty so  held  or  claimed  adversely,  or  any  charitable 
trust  or  charge  (c)  alleged  to  affect  the  same. 

(a)  See  also  sect.  6  of  the  Charit.  Trusts  Amend.  Act,  1855,  post. 
Meaning  of  As  to  this  section,  Lord  Hatherley  said,  in  Be  Sir  Robert  FeeVs  School  at 
an**^^h^^t^  *^  Tamworth,  L.  E.  3  Ch.  at  p.  550,  **a  case  cannot  be  considered  to  be  governed 
by  that  {i,e,  the  present)  section  merely  because  the  person  holding  the  property 
says,  *  I  claim  to  hold  this  fund  adversely  to  the  charity/  where  aU  the  facts 
are  before  the  Court,  and  upon  the  state  of  facts  it  is  plain  that  no  adverse 
claim  has  ever  really  been  set  up,  or,  if  set  up,  could  be  established.  I  take 
it  that  when  the  matter  comes  on  to  be  discussed  .  .  .  it  is  not  only 
competent  to  us,  but  our  duty,  to  consider  whether  there  really  is  an  adverse 
claim." 

With  regard  to  what  is  meant  by  claiming  adversely  to  a  charity,  see 
note  {g)  to  sect.  17  of  this  Act,  j^oat,  p.  482. 

(6)  Now  ** assistant  commissioners":  Charit.  Trusts  Act,  1887,  s.  2, 
sub-s.  (3),  post, 

(c)  An  action  by  the  managers  of  a  school  against  a  curate  to  recover 
money  collected  by  him  for  the  purposes  of  the  school  does  not  come  within 
these  words :  Christie  v.  Sandberg,  W.  N.  1880,  159. 


Board  to  16.  The  Said  Board  shall   receive   and  consider  all 

ampliations    applications  which  may  be  made  to  them  by  any  trustee 

opii^n  OT      ^1'  other  person  having  any  concern  in  the  management 

advioe((i).       ^j.   administration   of  any   charity,    for    their  opinion, 

advice,    or    direction  respecting   such   charity,    or   tho 

management  or  administration  thereof,  or  the  estates, 

funds,  property,  or  income  thereof,   or  the  application 

tliereof,  or  any  question  or  dispute  relating  to  the  same 

respectively,  and,  if  they  so  think  fit,  may,  upon  any 

such  application,  give  such  opinion  or  advice  as  they 

think  expedient,  subject  to  any  judicial  order  or  direction 
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^wMch  may  be  subsequently  made  or  given  by  any  com-    Sect.  16. 
petent  Court  or  judge ;  and  such  opinion  or  advice  shall 
be  in  writing,  signed  by  two  or  more  of  the  said  Com- 
missioners, and  sealed  with  the  seal  of  the  said  Commis- 
sion ;  and  every  trustee  and  other  person  who  shall  act  Persons 

1  •  i  1      J 1  •    •  1    •  •  actinsr  on  the 

upon  or  m  accordance  with  the  opinion  or  advice  given  advioe  of  the 
by  the  said  Board  shall  in  respect  of  so  acting  be  deemed  Sdemnm^. 
and  taken,  so  far  as  respects  his  own  responsibility,  to  have 
acted  in  accordance  with  his  trust;  and  no  such  judicial 
order  or  direction  subsequently  made  or  given  by  any 
Court  or  judge  shall  have  any  such  retrospective  effect  as 
to  interfere  with  or  impair  the  indemnity  by  this  Act 
given  to  trustees  and  other  persons  who  have  acted  upon 
or  in  accordance  with  such  opinion  or  advice  of  the  said 
Board :  Provided  always,  that  nothing  herein  contained 
shall  extend  to  indemnify  any  trustee  or  other  person 
for  any  act  done  in  accordance  with  the  opinion  or  advice 
of  the  said  Board,  if  such  trustee  or  other  person  have 
been  guilty  of  any  fraud  or  wilful  concealment  or  mis- 
representation in  obtaining  such  opinion  or  advice. 

(a)  See  also  sect.  64  of  this  Act  {po8t,  p.  529),  and  sect.  46  of  the  Chant.  Arbitration. 
Trusts  Amend.  Act,  1855  {past,  p.  556),  under  which  disputes  among  members 
of  charities,  whether  subject  to  the  Charit.  Trusts  Acts  or  not,  may  bo 
referred  to  the  arbitration  of  the  Board. 

The  present  section  effects  perhaps  the  most  fundamental  of  all  the  changes  Effect  of 
wrought  by  the  Charit.  Trusts  Acts  in  the  position  of  charity  trustees.     It  section, 
affords  a  simple  means  by  which  trustees  may,  in  the  absence  of  fraud  or 
wilful  concealment,  obtain  complete  protection  against  liability ;  and  it  is  not 
only  to  the  advantage  of  trustees,  but  it  may  almost  be  said  to  be  their  duty» 
in  cases  of  diffictilty,  to  avail  themselves  of  it:  cf.  an^e,  pp.  230,  231. 

It  will  be  noted  that,  in  the  case  of  charities  falling  within  the  Charit.  Partially 
Trusts    Acts,   the    section    goes    far    to    supersede    visitatorial   functions,  eupereedes 
questions  which  wotdd  formerly  have  required  to  be  determined  by  the  T^'***^"** 
visitor  (see  ante,  pp.  11  et  seq.)  being  now  decided  more  simply,  and  quite  as 
effectually,  by  the  Charity  Commissioners. 

Few  formal  orders  of  opinion  and  advice  are  now  made.     A  mere  indica-  Expression  of 
tion  of  the  opinion  of  the  commissioners  conveyed  by  letter  or  even  verbally,  opinion  as 
affords  practically  the  same  protection  to  trustees  as  a  formal  order.     The  ®^*"**  ^ 
reason  is,  first,  that  this  expression  of  opinion  can  at  any  time  be  supple- 
mented  by  an  order;    and    secondly,   that  legal  proceedings    calling  in 
question  tiie  actions  of  the  trustees  cannot  be  initiated  except  with  the 
sanction  of  the  commissioners  (see  s.  17,  infra).    It  is  true  that  sect.  18 
{post,  p.  482)  preserves  the  power  of  the  Attorney-General  to  act  ex-offido. 
In  practice,  however,  he  does  not  usuaUy  commence  proceedings  against 
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Sect.  16  charity  tnietocs  except  upon  a  case  certified  to  him  hy  the  commissioners 

(g)'  under  sect.  20  {post,  p.  484). 

Form  of  ^or  form  of  application  under  this  section,  see  App.  IT.,  Charity  Com- 

appHcation.  mission  Forms,  No.  4,  post. 

Notice  of  17.  Before  any  suit,  petition,   or  other  proceeding 

ceedin^s  as  to  (not  being  an  application  in  any  suit  or  matter  actually 
^a^yiS^n,  pending  (i)  )  for  obtaining  any  relief,  order,  or  direction 
Att^?ney-^  couccming  OT  relating  to  any  charity  (c),  or  the  estate, 
S\^^*Se^  funds,  property,  or  income  thereof,  shall  be  commenced, 
Board  (a).  presented,  or  taken,  by  any  person  whomsoever,  there 
shall  be  transmitted  by  such  person  to  the  said  Board, 
notice  in  writing  of  such  proposed  suit,  petition,  or  pro- 
ceeding, and  such  statement,  information,  and  particulars 
as  may  be  requisite  or  proper,  or  may  be  required  from 
time  to  time,  by  the  said  Board,  for  explaining  the  nature 
and  objects  thereof;  and  the  said  Board,  if  upon  con- 
sideration of  the  circumstances  they  so  think  fit,  may,  by 
an  order  or  certificate  (d)  signed  by  their  secretary  (<?), 
authorize  or  direct  any  suit,  petition,  or  other  proceeding 
to  be  commenced,  presented,  or  taken  with  respect  to 
such  charity,  either  for  the  objects  and  in  the  manner 
specified  or  mentioned  in  such  notice,  or  for  such  other 
objects,  and  in  such  manner  and  form,  and  subject  to 
such  stipulations  or  provisions  for  securing  the  charity 
against  liability  to  any  costs  or  expenses,  and  to  such 
other  stipulations  or  provisions  for  the  protection  or 
benefit  of  the  charity,  as  the  said  Board  may  think 
proper ;  and  such  Board,  if  it  seem  proper  to  them,  may 
by  such  order  or  certificate  as  aforesaid  require  and 
direct  that  any  proceeding  so  authorized  by  them  in 
respect  of  any  charity,  shall  be  delayed  during  such 
period  as  shall  seem  proper  to  and  shall  be  directed  by 
such  Board ;  and  every  such  order  or  certificate  may  bo 
in  such  form  and  may  contain  such  statements  and 
particulars  as  such  Board  shall  think  fit ;  and  (save  as 
herein  otherwise  provided)  no  suit,  petition,  or  other 
proceeding  for  obtaining  any  such  relief,  order,  or 
direction  as  last  aforesaid  shall  be  entertained  or  pro- 
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ceeded  with  by  the  Court  of  Chancery  (/),  or  by  any    Sect.  17. 
Court  or  judge,  except  upon  and  in  conformity  with  an  Courts  not  t*) 
order  or  certificate  of  the  said  Board  :  Provided  always,  ceedingTaa  to 
that  tliis  enactment  shall  not  extend  to  or  affect  any  LSpt  ui^n 
such  petition  or  proceeding  in  which  any  person  shall  the^B^^.^^ 
claim  any  property  or  seek  any  relief  adversely  to  any 
charity  (<;'). 

(a)  As  to  the  object  which  the  legislature  had  in  view  in  framing  this 
section,  see  n.  (a)  to  sect.  1  of  this  Act,  ante,  p.  467. 

Cases  to  tohich  Section  applies. 

It  may  be  laid  down,  as  a  general  rule,  that  in  every  case  haying  Adminifltra- 
reference  to  the  administration  of  the  charity  property,  an  order  or  certificate  ^^^' 
of  the  Charity  Commissioners,  under  this  section,  must  be  obtained  before 
the  proceedings  are  commenced. 

Thus,  an  action  by  a  minister  and  churchwardens  against  the  late  church-  Transfer  of 
wardens  to  obtain  the  transfer  of  a  charitable  legacy,  was  held  to  require  the  l^fiT^cy. 
sanction  of  the  Charity  Commissioners :  Hodgson  v.  Forster,  W.  N.  1877,  74. 

In  Braund  v.  Earl  of  Devon,  L.  R.  3  Ch.  800,  a  testator  gave  his  pure  Claim  to 
personal  property  ujKjn  trust  to  found  and  support  a  school  for  the  gratuitous  Partake  in 
education  of  boys,  preference  to  be  given  to  the  lineal  descendants  of  his 
grandfather.  It  was  held  that  a  bill  by  three  of  such  lineal  descendants 
against  the  trustees  praying  administration  of  the  estate,  and  that  provision 
might  be  made  for  their  education,  required  the  sanction  of  the  commis- 
sioners, on  the  ground  that,  the  only  interest  of  the  plaintiffs  being  as  objects 
of  the  charity,  the  claim  was  merely  for  administration. 

The  case  is  the  same  where,  although  administration  is  not  expressly  asked  Administra- 
for,  the  claim  is  really  to  receive  a  share  of  the  funds  of  the  charity.  J^°^  ^^^  asked 

In  Brittain  v.  Overton,  25  Ch.  D.  41,  n.,  the  plaintiff  was  the  master  of  a  free  -^  '  . 
school.  He  alleged  that  the  former  trustees  of  a  certain  charity  (the  de-  Overton, 
fendants  being  the  present  ti'ustees)  had  agreed  that  he  should  receive  the 
net  income  of  the  charity  in  consideration  of  his  teaching  ten  additional  free 
scholars,  that  he  had  duly  taught  such  scholars,  but  that  the  defendants 
refused  to  pay  him  the  income ;  and  he  claimed  an  account  and  payment. 
Jessel,  M.  R.,  held,  that  the  certificate  of  the  commissioners  was  necessary. 
"  The  case,"  said  his  Lordship,  **i8  merely  that  of  a  man  claiming  to  be  a 
recipient  of  part  of  the  proceeds  of  a  charity  asking  the  Court  to  administer 
the  trusts  of  the  charity  for  the  purpose  of  getting  the  benefit  of  the  charity." 

In  Benthall  v.  Earl  of  Kilmorey,  25  Ch.  D.  39,  the  plaintiff  had  been  Benthallv, 
appointed  medical  superintendent  of  a  hospital.  Under  the  trust  deed  of  the  ^^^^  of  KxU 
hospital  the  office  was  tenable  for  life,  subject  to  removal  on  three  months' 
notice  for  neglect  of  duty.  The  plaintiff  had  also  been  let  into  possession  of 
a  house  annexed  to  the  office.  The  funds  of  the  hospital  being  insufficient 
to  maintain  a  resident  medical  officer,  the  committee  gave  the  plaintiff  three 
months*  notice  of  removal,  but  no  charge  of  neglect  of  duty  was  brought 
against  him.  The  plaintiff  commenced  an  action  against  the  committee  for 
a  declaration  that  he  was  entitled  to  hold  his  office  during  good  behaviour. 
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Sect.  17 

(a). 


Mandamus. 

Proceedings 
in  pursuance 
of  special  Act. 


and  for  an  injunction  to  restrain  them  from,  ejecting  him  from  his  residence, 
and  otherwise  interfering  with  his  tenure  of  office.  Chitty,  J.,  held  that  the 
plaintiff  was  really  claiming  part  of  the  charity  estate  as  beneficially  be- 
longing to  him  for  life,  and  that  it  was  therefore  necessary  to  obtain  the 
sanction  of  the  Charity  Commissioners.  On  appeal,  it  was  held  that  if  the 
relief  asked  went  beyond  restraining  the  defendants  from  excluding  the 
plaintiff  from  his  office  and  house,  the  consent  of  the  Charity  Commissioners 
was  required.  "Whether  it  would  have  been  required,  if  the  action  had  been 
merely  to  restrain  such  exclusion,  was  not  decided.  As  to  this,  see  Holme  v. 
Guy,  infra  ;  and  cf.  note  (a)  to  sect.  15  of  this  Act,  antcy  p.  474. 

An  action  for  a  mandamus  is  a  *'  proceeding"  within  this  section:  AtL- 
Gen,  V.  Dean  and  Canons  of  Manchester ,  18  Ch.  D.  596. 

The  consent  of  the  Board  to  proceedings  is  necessary,  although  they  are 
taken  in.  pursuance  of  a  private  Act.  Thus,  where  a  private  charity  Act 
(passed  shortly  before  the  Chant.  Trusts  Act,  1853)  gave  power  to  the 
trustees  in  any  matter  in  which  they  were  to  act  with  the  approbation  of  the 
Court  of  Chancery,  to  lay  proposals  at  once  before  the  judge  in  chambers,  it 
was  held  by  Kiadersley,  V.-C,  that  this  was  not  repealed  by  the  present 
section,  but  that  the  necessity  of  a  preliminary  application  to  the  Charity 
Commissioners  was  added :  Re  Bingley  Free  School,  2  Dr.  283. 


Cases  to  which  Section  does  not  apply. 

No  charity  in       This  section,  of  course,  does  not  apply  to  cases  which  do  not  relate  to  a 

question.  charity  at  all. 

Thus,  where  an  action  was  brought  to  establish  the  right  of  the  individual 
freemen  of  a  borough  to  participate,  for  their  own  benefit,  in  the  proceeds  of 
certain  properties  vested  in  the  corporation,  it  was  held,  by  Hall,  V.-C,  that 
the  property  was  not  charitable,  and  that  the  consent  of  the  Charitj""  Com- 
missioners to  the  action  was  not  necessary:  Prestney  v.  Mayor,  dtc,  of 
Colchester,  21  Ch.  D.  111.  See,  however,  with  regard  to  this  case,  ante, 
p.  13,  and  p.  70,  n.  (a). 

Similarly,  where  it  is  doubtful  whether  the  devotion  of  the  property  in 
question  to  charity  is  valid  under  9  Geo.  II.  c.  36  (now  Part  II.  of  the 
Mortm.  and  Charit.  Uses  Act,  1888,  ante,  pp.  386  et  seq,),  or  whether  the 
charitable  purposes  intended  can  be  carried  into  effect:  lie  St,  Giles,  <tc., 
Volunteer  Corps,  26  Beav.  316. 

Nor  does  the  section  extend  to  any  proceeding  which,  prior  to  the  Judica- 
ture Act,  1873,  could  have  been  brought  only  in  a  court  of  common  law,  as  an 
action  of  trespass  or  ejectment :  per  Jessel,  M.  E.,  in  Holme  y,  Guy,  5  Ch.D, 
at  p.  905. 

Such  actions  are  not  within  the  language  of  the  section,  "any  suit, 
petition,  or  other  proceeding  ....  for  obtaining  any  relief,  order,  or  direc- 
tion concerning  or  relating  to  any  charity,  or  the  estate,  funds,  property,  or 
income  thereof,  Ac. " :  ibid. 

Holme  V.  In  Holme  v.  Guy,  supra,  the  governors  of  an  endowed  school  commenced 

^"y*  an  action  against  the  master  to  restrain  him  from  presenting  himself  at  the 

school  and  teaching  therein,  and  from  remaining  in  occupation  of  the  school 
house,  on  the  ground  that  he  had  never  been  properly  appointed  to  the 
mastership,  and  also  that  he  had  been  removed  by  a  resolution  of  the 
goyemors.    The  master  demurred,  on  the  ground  that  the  action  had  not 


Doubt  as  to 
validity  of 
charitable 
gift. 


Common  law 
actions. 
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beea  sanctioned  by  the  Charity  Commissionere.    It  was  held,  however,  that      Sect.  17 
that  was  not  requisite.  (a). 

"It  is,  in  my  judgment,  clear,"  said  James,  L.  J.  (at  p.  910),  **that  the 
17th  section  of  the  Charitable  Trusts  Act,  1853,  was  never  intended  to 
interfere  with  the  rights  or  powers  of  the  trustees  of  a  charity  in  their 
character  of  ownei-s  of  property,  or  to  interfere  with  their  rights  in  their 
character  of  masters  who  are  employing  servants.  Its  object  was  to  prevent 
strangers  from  coming  as  relators  in  suits  in  Chancery,  or  as  petitioners 
under  Sir  Samuel  Romilly's  Act  (52  Geo.  IH.  c.  101),  to  complain  of  the 
management  of  a  charity,  unless  the  Charity  Commissioners  are  first 
satisfied  that  such  proceedings  ought  to  be  taken.  It  was  not  intended  to 
prevent  the  trustees  of  a  charity  from  bringing  an  action  of  ejectment 
against  a  tenant  holding  over,  or  an  action  of  covenant  against  a  tenant  who 
would  not  pay  his  rent,  or  to  prevent  their  taking  proceedings  by  way  of 
distress  against  a  defaulting  tenant,  or  to  prevent  their  taking  proceedings 
against  a  man  who,  as  according  to  the  statements  in  the  claim  is  the  case 
here,  never  was  properly  appointed  to  an  office,  but  will  persist  in  retaining 
it,  and  thrusting  himself  on  the  property  of  the  charity  as  a  trespasser. 
Such  cases,  under  the  old  practice,  were  to  be  tried  in  an  action  of  law  to 
which  the  Act  of  Parliament  does  not  apply."  See  also  BenthaU  v.  Earl  of 
Kilmoreyy  25  Ch.  D.  at  p.  45,  stated  ante^  p.  477. 

Where  an  Act  of  Parliament  vested  certain  common  land  in  a  committee, 
and  directed  that  it  should  be  let  by  them,  and  that  the  rents  should  be 
received  by  the  overseers,  and  handed  over  by  them  to  the  committee  to  be 
applied  in  the  purchase  of  fuel  for  distribution  among  poor  persons,  it  was 
held  that  an  action  by  the  committee  against  the  overseers  to  recover  the 
rents  received  by  them  did  not  require  the  sanction  of  the  Charity  Commis- 
sioners :  Alexander  v.  Drewett,  2  Times  L.  E.  762. 

Nor  does  the  section  apply  to  proceedings  in  the  case  of  a  charity  falling  Exempted 
within  the  exemptions  contained  in  sect.  62  of  this  Act.     See  note  (a)  to  that  charities, 
section,  poat^  pp.  523,  524,  and  cases  there  cited. 

Where  an  institution  falling  within  sect.  62,  as,  for  instance,  a  college  of  Exempted 
a  university,  has  a  joint  interest  in  a  charitable  fund  with  another  charity  ^^  ^^^' 
not  within  that  section,  it  is  necessary,  in  order  to  determine  whether  the  institution 
consent  of  the  commissioners  is  necessary,  to  look  at  the  object  of  the  jointly 
particular  application.  mteres»ted. 

*'  If  it  is  to  affect  matters  of  which  the  college  is  the  object,  then  you  need  J^  Met/rick* $ 
not  go  before  the  commissioners,  but  if  it  is  to  effect  an  end  of  which  ^"^*'*^!f' 
another  charity  is  the  object,  then  it  would  be  necessary  to  go  before  the 
commissioners : "  per  Kindersley,  V.-C,  in  ReMeyridk^B  Charity ^  24  L.  J.  Ch. 
669;  see  note  (a)  to  sect.  62,  post,  pp.  523,  524. 

In  the  last-mentioned  case  part  of  an  estate  belonged  to  a  school,  and  the 
residue  to  purposes  connected  with  a  college,  and  it  was  held  that  an  appli- 
cation for  purposes  connected  with  the  college  did  not  require  the  sanction  of 
the  Charity  Commissioners. 

AU,-Qtn,  V.  Dean  and  Canons  of  Manchester,  18  Ch.  D.  596,  was  the  converse  Att.-Oen,  v. 
case.    There  certain  revenues  were  to  be  applied  by  the  dean  and  canons  in  "Sv  ^vf*/  ^-^ 
payment  of  church  expenses,  and  the  residue  transferred  to  the  Eodesiastical 
Commissioners  to  be  applied  by  them  in  increasing  the  incomes  of  incumbents 
of  parish  benefices.    The  action  was  brought  by  the  Attorney-General  on 
the  relation  of  certain  of  these  incumbents  on  behalf  of  all  for  a  mandamu9 
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to  the  dean  and  canons  to  render  accounts.  It  was  held  by  HJall,  Y.-C,  that 
the  relief  asked,  being  in  respect  of  a  charitable  fund  which  the  Ecclesiastical 
Commissioners  had  to  administer,  and  with  which,  as  soon  as  it  was  paid  to 
the  commissioners,  the  dean  and  canons  had  no  further  concern,  the  case 
was  not  within  sect.  62,  and  the  consent  of  the  Charity  Commissioners  was 
necessary. 

By  the  express  words  of  this  section  there  are  excluded  from  its  operation : 
(1)  applications  '*in  any  suit  or  matter  actually  pending,"  and  (2)  any  pro- 
ceedings '*  in  which  any  person  shaU  claim  any  property  or  seek  any  relief 
adversely  to  any  charity." 

The  question  as  to  what  are  proceedings  adverse  to  a  charity  is  dealt  with 
in  note  {g)  to  the  present  section,  post, 

**  Suit  or  matter  actually  pending,"  means  pending  at  the  time  of  the  ap- 
plication, not  of  the  passing  of  the  Act :  He  LiaUr^s  Hospital,  6  De  G.  M.  & 
G.  atp.  187. 

When  a  final  order  has  been  made  on  a  petition,  it  is  no  longer  a  matter 
''actually  pending."  Thus,  the  consent  of  the  commissioners  was  required 
to  a  petition  for  the  appointment  of  new  trustees  under  a  scheme  ordered  and 
settled  by  the  Court  upon  a  previous  i)etition :  Re  Jarvis'  Charity,  1  Dr.  & 
Sm.  97 ;  and  see  Re  Duncan,  L.  R.  2  Ch.  356. 

So  where  a  case  had  been  before  the  Court  under  Bomilly's  Act,  and  an 
order  made  by  which  a  scheme  was  approved,  and  the  trustees  directed  to 
make  certain  payments  out  of  the  funds,  and  to  invest  the  residue,  it  was 
held  that  a  i)etition  for  the  erection  of  a  new  school  with  part  of  the 
charity  funds,  required  the  sanction  of  the  commissioners.  **  It  appears  to 
me,"  said  Kindersley,  V.-C,  **  that  this  is  one  which  must  be  considered  as 
a  new  application  of  a  part  of  the  charity  funds,  and  the  spirit  of  the  Act 
appears  to  me  to  be  this,  that  if  the  intended  application  to  the  Coui-t  is  for  a 
new  application  of  the  charity  funds,  it  should  not  be  made  except  under  the 
sanction  of  the  commissioners.  If  in  this  case  the  application  had  been 
merely  to  add  new  rooms  to  an  existing  school,  it  might  not  perhaps  have 
been  necessary  to  obtain  the  commissioners*  sanction :"  Re  Ford's  Charity, 
3  Dr.  324.     See  also  Re  Lister's  Hospital,  6  De  G.  M.  &  G.  184. 

The  certificate  of  the  commissioners  is  not  necessary  to  enable  trustees  to 
pay  a  charitable  fund  into  Court  under  the  Trustee  Relief  Act :  Re  St.  Giles, 
ike.  Volunteer  Corps,  25  Beav.  313 ;  Re  Poplar  and  Blackwall  Free  School,  8 
Ch.  D.  at  p.  546. 

And  where  a  fund  has  been  so  paid  into  Court,  the  Court  may  proceed  to 
give  directions  as  to  its  investment  and  so  forth,  without  the  certificate  of 
the  Charity  Commissioners :  Re  St,  Giles,  &c.  Volunteer  Corps,  supra. 

The  earlier  case  of  Re  MarhwelVs  Legacy,  17  Beav.  618,  which  decided  the 
contrary,  was  overruled  by  Re  Lister's  Hospital,  cited  infra :  see  Re  St,  Giles, 
<fec.  Volunteer  Corps,  supra. 

In  Re  St,  Giles,  Ac,  Volunteer  Corps,  supra,  a  scheme  was  directed  with 
regard  to  the  money  in  Court.  It  may,  perhaps,  be  doubted  whether  this 
did  not  go  beyond  Re  Lister's  Hospital,  infra,  inasmuch  as  it  was  not  confined 
to  giving  directions  necessarily  supplemental  to  the  payment  into  Court,  but 
dealt  with  the  charity  qud  charity. 

In  Re  Poplar  and  Blackwall  Free  School,  8  Ch.  D.  543,  it  was  held  that 
administration  of  charitable  funds  without  the  consent  of  the  commissioners 
could  not  be  obtained  by  the  trustees  paying  the  fund  into  Court  and  then 
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preseuting  a  petition  for  its  administration,  for  by  the  payment  into  Court  Sect.  17 
the  trustees  were  discharged  from  their  office.  They  were  accordingly  not  W'^W* 
allowed  the  costs  of  the  petition :  and  see  ante,  p.  233.  " 

Similarly,  the  certificate  of  the  Charity  Commissioners  is  not  required  to  Payment  into 
enable  a  railway  or  other  company  which  has  purchased  charity  lands  under  t^°^ q™-- 
the  Lands  Clauses  Consolidation  Act,  1845  (8  Vict.  c.  18),  to  pay  the  pur-  Act. 
chase-money  into  Court  under  that  Act. 

Applications  for  the  investment  of  moneys  so  paid  in  may  be  made  without  Investment, 
the  certificate  of  the  commissioners :  Be  Cheshunt  College,  1  Jur.  N.  S.  995, 
"where  the  money  was  applied  in  enfranchising  copyholds ;  He  Listeria  Hos^ 
pitaL,  6  De  G.  M.  &  G.  184  (by  which  the  earlier  cases  of  Re  L,  B.  &  S.  C.  By. 
Co.,  18  Beav.  608,  and  Be  SkeaVs  Charity,  25  L.  J.  Ch.  49,  were  overruled), 
and  Be  William  of  KyngestorCs  Charity,  30  W.  E.  78,  in  both  of  which  cases 
the  money  was  applied  in  purchasing  other  lands ;  Be  8t,  Pancraa  Burial 
Ground,  L.  R.  3  Eq.  173.  See  also  Be  Behohoth  Chapel,  L.  R.  19  Eq.  180 ; 
Jie  Faversham  Charities,  10  W.  R.  291 ;  and  Ex  parte  Governors,  d:c,  of  Norfolk 
Clergy,  W.  N.  1882,  53. 

In  the  case  of  Be  Lister^e  Hospital,  supra,  it  was  held  by  the  Court  of  Appeal  Be  Lister* s 
in  Chancery  that  the  assent  of  the  Charity  Commissioners  was  not  necessary  to  ^^'^^^' 
an  application  for  the  disposal  of  money  paid  into  Court  by  a  railway  company 
for  the  purchase  of  land  belonging  to  the  charity.  Lord  Cranworth,  C, 
in  giving  judgment,  said  (at  p.  187),  "By  *  any  suit  or  matter  actually  pend- 
ing,* is  meant  pending  at  the  time  of  the  appHcatioD,  not  pending  at  the 
passing  of  the  Act.  In  the  present  case,  the  matter  being  before  the  Court 
by  the  payment  of  the  money,  the  petitioners  were  entitled  to  make  an  appli- 
cation for  its  investment,  and  to  have  the  order  which  they  ask." 

The  difficult  cases  relating  to  applications  for  payment  out  to  persons  Payment  out. 
becoming  absolutely  entitled  are  dealt  with  ante,  pp.  281,  282. 

So  far  as  the  present  section  is  concerned  the  consent  of  the  Charity  Com- 
missioners to  such  applications  is  not  required,  for  they  are  as  much  applica- 
tions " in  a  suit  or  matter  actually  pending"  as  applications  for  investment 
are :  see  Be  Lister^ s  Hospital,  supra,  where  the  petition  asked  in  part  for 
payment  out.  See  also  Ex  parte  Trustees  of  Tid  St,  GiM  Charity,  17  W.  R. 
758 ;  Be  Spurstotve's  Charity,  L.  R.  18  Eq.  279. 

The  sanction  of  the  Charity  Commissioners  is,  however,  required  in  these 
cases  for  another  reason,  which  is,  that  charity  trustees,  certainly  where  they 
have  no  power  of  sale,  and  probably  where  they  have  a  power  of  sale,  are 
not  persons  absolutely  entitled  under  sect.  69  of  the  Lands  Clauses  Act :  see 
cases  cited  ante,  p.  281,  n.  (m). 

(6)  As  to  this  exception,  see  the  last  note. 

(c)  Eor  the  meaning  of  **  charity,"  see  sect.  66  of  this  Act,  post,  p.  531,  and  Meaning  of 
sect.  48  of  the  Charit.  Trusts  Amend.  Act,  1855,  post,  p.  557.  charity. 

As  to  the  power  of  a  majority  of  trustees  to  institute  proceedings  when  Power  of 
authorized  by  the  Board,  see  Charit.  Trusts  Act,  1869,  s.  13,  post.  S^jfc^^to' 

{d)  "Where  the  case  is  one  for  which  the  certificate  of  the  Charity  Commis-  ^ct. 
sioners  is  required,  the  Court  has  no  jurisdiction  to  hear  it  without  such  Certifioate 
certificate,  and  no  assent  by  any  of  the  parties  can  give  jurisdiction  :  Glen  v*  cannot  be 
Gregg,  21  Ch.  D.  at  p.  518,  per  Jessel,  M.  R.  ^^^°*^ 

Accordingly,  the  certificate  cannot  be  dispensed  with  because  the  case  is  of 
a  pressing  nature:   Ex  parte  Watford  Burial  Board,  2  Jur.  N.  S.  1045; 
Thomas  v.  Harford,  48  L.  T.  N.  S.  262.    In  the  latter  case,  an  interim  injunc- 
T.  II 
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feci.  17     tioa  to  refltrain  interference  with  ancient  lights  was  refused  because  the 

(d) — (y).      formal  certificate  of  the  commissioners  had  not  been  obtained. 

•PfyyiT^i  Nor  is  anything  short  of  the  formal  certificate  of  the  Charity  Commis- 

certificate         sioners  snfiKcient.    A  letter  signed  by  the  secretary  of  the  commissioners  to 

'^^*'^^^^*  the  effect  that  the  commissioners  are  prepared  to  issue  their  certificate,  and 

that  it  will  be  issued  in  due  course,  is  not  sufficient,  eyen  though  the 

matter  be  of  a  pressing  character :  Tkonuu  v.  Harford,  tupra. 

The  certificate  required  is,  not  that  the  commissioners  approve  of  the  ap- 
plication being  granted,  but  only  that  they  approve  of  its  being  made :  Ex 
parte  Watford  Burial  Board,  2  Jur.  N.  S.  1045. 

It  appears  that  the  fact  that  the  certificate  of  the  commissioners  has  been 
obtained  should  be  pleaded.  In  the  absence  of  such  an  all^;ation  the  plead- 
ing was,  under  the  old  practice,  demurrable  :  Braundy,  Earl  of  Devon,  L.  B. 
3  Ch.  800.  And  now  the  course  prescribed  in  lieu  of  demurrer  may  be 
taken:  E.  S.  C.  1883,  Ord.  XXV. 

Where  an  action  has  been  commenced  without  the  necessary  certificate, 
an  order  to  stay  all  further  proceedings  may  be  obtained  by  the  defendants : 
Bodgton  v.  Fwiter,  W.  N.  1877,  74. 

A  form  of  application  for  a  certificate  authorizing  the  institution  of  pro- 
ceedings will  be  found  in  App.  II.  Charity  Commission  Forms,  No.  5,  jxMt. 

(f )  Or  any  officer  of  the  Board  for  the  time  being  authorized  to  act  on 
behalf  of  the  secretary :  Charit.  Trusts  Act,  1887,  s.  3,  post 

(/)  Now  the  High  Court  of  Justice :  see  Jud.  Act,  1873,  sect.  34,  sub-s.  (3). 

{g)  With  regard  to  what  is  meant  by  claiming  adv6i*sely  to  a  charity,  see 
Britiain  v.  Overton,  25  Ch.  D.  41,  n.,  and  Benthall  v.  Earl  of  Kilmorey,  25 
Ch.  D.  39. 

It  appears  from  those  cases  that  where  the  claim  raised  is  really  to  parti- 
cipate in  the  funds  of  the  charity  it  cannot  be  an  adverse  claim.  Thus,  in 
Brittain  v.  Overton,  supra,  a  claim  by  a  schoolmaster  to  have  charity  funds 
paid  to  him,  and  in  Bentlmll  v.  Earl  of  Kilmorey,  supra,  a  claim  by  a  resident 
medical  officer  of  a  hospital  established  by  a  trust  deed,  were  held  not  to  be 
claims  adverse  to  the  charities. 
Opinion  of  It  was  said  by  Jessel,  M.  B.,  in  Brittain  v.  Overton,  supra  (at  p.  43,  n.), 

Jeesel,  M.  B.  «i  That  (t.f.,  the  proviso  to  the  present  section)  obviously  refers  to  a  case  in 
which,  pending  a  Chancery  suit,  you  might  by  petition,  which  was  the  proper 
mode,  claim  pro  interesse  suo,  or  where  you  might  take  a  proceeding  in  equity 
where  you  could  not  bring  an  action  at  law.  For  instance,  the  legal  estate 
might  be  outstanding,  or  you  might  claim  money  by  suit  in  equity,  on  the 
ground  that  it  was  the  proceeds  of  land  not  well  given  to  the  charity. 

*'  Those  things  are  the  subjects  of  relief  adversely  to  the  charity,  that  is, 
you  do  not  claim  under  the  charity  trusts,  alleging  that  the  claim  is  for 
property  not  affected  by  the  charity  trusts.  That  is  what  I  understand  by 
claiming  adversely  to  the  charity."  See  also  Re  Sir  Robert  Ped^s  School  at 
Tamworth,  L.  B.  2  Ch.  543,  cited  in  note  (a)  to  sect.  15  of  this  Act,  ante, 
p.  474. 

Saving  for  the      18  •  Provided  always,  that  it  shall  be  lawful  for  her 

OeneraT"       Majesty's  Attorney-General  acting  ez  officio  to  make  such 

^ffil^^(a),        applications,  and  take  and  prosecute  such  proceedings 

with  respect  to  any  charity,  in  the  Court  of  Chancery  (p) 
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or  otherwise  as  to  him  may  seem  fit,  as  if  this  Act  had  Sect  18. 
not  been  passed ;  and  that  nothing  in  this  Act  contained 
shall  be  construed  as  dispensing  with  the  fiat  or  allowance 
of  her  Majesty's  Attorney-General,  with  respect  to  any 
proceeding  not  being  an  application  under  the  jurisdiction 
created  by  this  Act  where  such  fiat  or  allowance  was 
necessary  before  the  passing  of  this  Act  (c). 

(a)  As  to  the  power  of  the  Attorney-General  to  instituto  proceedings  Ex  officio 
ex  officio,  see  anU,  pp.  89,  315  et  seq.  proceedings. 

By  sect.  43  of  this  Act,  post,  p.  607,  the  Attorney-General  acting  ex  officio 
is  authorized  to  petition  under  Eomilly's  Act. 

(6)  Now  the  Chancery  Division  of  the  High  Court:  Jud.  Act,   1873, 
8S.  16,  34,  sub-s.  (3). 

(c)  The  fiat  of  the  Attorney-General  is  required  to  actions  in  the  nature  of  Fiat  of 
informations  {anUf  pp.  315,  317,  n.  (a)),  and  also  to  petitions  presented  q***^?^* 
under  Eomilly's  Act  and  other  Acts :  ante,  pp.  332,  336. 


19.  Provided  also,  that  where  upon  any  report  of  any  Board  may, 
inspector  (a)  under  this  Act  or  otherwise  it  appears  to  the  ^^^5  an 
said  Board  (ft)  that  any  suit,  petition,  or  other  proceeding  j^^jj^^'**'' 
concerning  or  relating  to  any  charity,  or  the  estate,  proceedings, 
funds,  property,  or  income  thereof,  would  be  proper  or  other  caaee 
expedient,  it  shall  be  lawful  for  the  said  Board  by  their  inquiries  by 
order  to  authorize  or  direct  such  suit,  petition,  or  pro-  gp^to." 
ceeding  to  be  commenced,  presented,  or  taken,  and  to 
give  such  directions  in  relation  thereto  as  the  said  Board 
may  think  proper ;  and  thereupon  such  suit,  petition,  or 
proceeding  may  be   commenced,   presented,    or  taken 
accordingly,  without  any  such  previous  notice  in  writing 
as  hereinbefore  mentioned  (^) ;    and    the   said    Board, 
before   giving  any  such   opinion,  advice,  or  direction 
upon  any  such  application  as  aforesaid,  or  making  any 
such  order  or  certificate  after  notice  to  them  as  aforesaid, 
may,  where  local  inquiry  appears  to  them  to  be  requisite, 
cause  such   inquiry  to  be  made  by  one   of  their  in- 
spectors (a) ;  and  the  said  Board  may,  in  any  case  where 
they  see  fit,  before  acting  upon  the  report  of  any  in- 
spector (a),  cause  such  report  to  be  deposited  for  local 
inspection,  and  give  notice  of  the  same  being  so  deposited, 

ii2 
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Sect.  19.    and  consider  any  statements  or  objections  which  may  be 
transmitted  to  them  in  relation  thereto. 

(a)  Now  "assistant  commissioner"  :  see  sect.  2,  sub-s.  (3)  of  the  Charit. 
Trusts  Act,  1887,  post 

{b)  Defined  by  sect.  66,  post,  to  mean  the  Charity  Commissioners  sitting  as 
a  Board  under  this  Act :  see  sect.  6,  ante, 

(c)  See  sect.  17,  ante. 

Board  may  20.  In  any  case  in  which  it  shall  appear  to  the  said 

cases  to^he  Board  that  the  institution  of  legal  proceedings  is  requisite 
GenenJ^a).  OT  desirable  with  respect  to  any  charity,  or  the  estates, 
funds,  property,  or  affairs  thereof,  and  that  under  the 
circumstances  thereof  it  is  desirable  that  such  proceed- 
ings should  be  instituted  by  the  Attorney-General,  it 
shall  be  lawful  for  the  said  Board,  if  they  so  think  fit, 
to  certify  such  case,  in  writing  under  the  hand  of  the 
secretary  (b)  of  the  said  Board,  to  her  Majesty's  Attorney- 
General,  together  with  such  statements  and  particulars 
(if  any)  as  in  the  opinion  of  the  said  Board  may  be 
requisite  or  proper  for  the  explanation  of  such  case ; 
and  thereupon  the  said  Attorney-General,  if  upon  con- 
sideration of  the  circumstances  he  tliink  fit,  shall  insti- 
tute and  prosecute  such  legal  proceedings  as  he  shall 
consider  requisite  or  proper  under  the  circumstances  of 
such  case,  by  information  (c)  or  petition  in  the  Court  of 
Chancery  (rf ),  or  by  application  to  a  judge  thereof  at 
chambers,  or  to  a  District  Court  of  Bankruptcy  {e\  or 
County  Court,  under  the  jurisdiction  given  by  this 
Act(/). 

(a)  The  Attorney-General  does  not  usually  initiate  charity  proceedings 
except  upon  a  case  certified  to  him  under  this  section :  see  antey  pp.  475,  476. 

{h)  Or  any  officer  authorized  by  order  of  the  Board  to  act  on  behalf  of  the 
secretary :  Charit.  Trusts  Act,  1887,  s.  3,  'post, 

(c)  Now  action :  R.  S.  C.  1883,  Ord.  I.  r.  1 ;  Att.-Gen,  v.  Shrewsbury 
Bridge  Co.,  W.  N.  1880,  23  ;  see  anU,  pp.  315  etseq, 

{d)  Now  the  Chanceiy  Division  of  the  High  Court:  Jud.  Act,  1873, 
ss.  16,  34,  sub-s.  (3).     As  to  petitions,  see  ante,  pp.  328  et  aeq, 

{e)  The  words  in  italics  were  repealed  by  the  Stat.  Law  Rev.  Act,  1875, 
District  Courts  of  Bankruptcy  having  been  abolished  by  the  Bankruptcy 
Act,  1869  (32  &  33  Vict.  c.  71),  s.  130. 

(/)  Sects.  28,  29,  32,  37,  post. 


Board  ma  V 
sanotion  the 
granting  of 


21  •  If  in  any  case  it  appear  to  the  trustees  or  per- 
sons for  the  time  being  acting  in  the  administration  or 
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management  of  any  charity,  or  the  estates  or  property    Sect.  21, 
thereof,  that  any  part  of  the  charity  lands  or  estates  J>"^^^&  *0' 
may  be  beneficially  let  on  building,  repairing,  improving,  working  of 

•  IT  1  i»  1  •  •  mines,  the 

or  other  leases,  or  on  leases  lor  working  any  mine,  or  doing  of 
that  the  digging  for  or  mising  of  stone,  clay,  gravel,  or  iS^e*^ 
other  minerals,  or  the  cutting  of  timber,  would  be  for  ™®°**  ^^^ ' 
the  benefit  of  the  charity,  or  that  it  would  be  for  the 
benefit  of  such  charity  that  any  new  road  or  street  should 
be  formed  or  laid  out,  or  any  drains  or  sewers  made 
through  any  part  of  the  charity  estates,  or  that  any  new 
building  should  be  erected,  or  that  any  existing  building 
should  be  repaired,  altered,  rebuilt,  or  wholly  removed, 
or  that  any  other  improvements  or  alterations  in  the 
state  or  condition  of  the  lands  or  estates  of  such  charity 
should  be  made,  it  shall  be  lawful  for  such  trustees  or 
persons  to  lay  before  the  said  Board  a  statement  and 
proposal  in  relation  to  any  of  the  matters  aforesaid ;  and 
it  shall  be  lawful  for  the  said  Board,  if  they  think  that 
the  leases  or  acts  to  which  the  statement  and  proposal 
relate-  (with    or  without    modifications    or  alterations) 
would  be  beneficial  to  the  charity,  to  make  such  order 
under  their  seal  for  and  in  relation  to  the  granting  of 
such  leases,  or  the  doing  of  any  other  such  acts  as  afore- 
said, and  any  circumstances  connected  therewith,  as  they 
may  think  fit,  although  such  leases  or  acts  respectively 
shall  not  be  authorized  or  permitted  by  the  trust  (ft); 
and  the  said  Board,  by  any  such  order,  may  authorize  *^^™*y  ., 
the  application  of  any  monies  or  funds  belonging  to  the  appUcation  of 
charity  for  any  of  the  purposes  or  acts  aforesaid,  and,  if  fu^da  or  ile 
necessary,  may  authorize  the  trustees  to  raise  any  sum  JJ^y  on 
of  money  by  mortgage  of  all  or  any  part  of  the  charity  Jho^S-'^' 
estates ;  provided  that  compulsory  provisions  he  reserved  in  p^«««- 
every  such  mortgage  for  the  payment  of  the  principal  money 
borrowed  hy  annual  instalments^  and  for  the  redemption  and 
re-conveyance  of  the  mortgaged  estates^  within  the  period  of 
not  more  than  thirty  years  {c). 

(a)  With  regard  to  leases  of  charity  lands,  see  anUt  PP«  265,  266,  where 
an  outline  of  the  statutory  provisions  will  be  found.    Those  provisions  are 
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Sect.  21 

(«).  (6),  (c). 


Elem.  Ednc. 
Act,  1870. 


Order 

authorizing 

lease. 


Application. 


Flx>yifiion8  as 
to  building 
leases  not 
inserted  in 
scheme. 
Order 

authorizing 
repairs,  &c. 


Concurrence 
of  official 
trustee  in 
mortgages. 

BepeaL 


Extension  of 
powers. 


Beoouping 


contained  in  sect.  26  of  this  Act,  sects.  16,  29,  38,  and  39  of  the  Oharit* 
Trusts  Amend.  Act,  1855,  and  sect.  12  of  the  Chant.  Trusts  Act,  1869. 

The  powers  of  the  Board  are  not  affected  by  the  fact  that  similar  powers  to 
be  exerciseable  only  with  the  sanction  of  the  Court  have  been  given  by  a 
private  Act  or  an  order  of  the  Court :  Charit.  Trusts  Act,  1862,  s.  1,  past 

By  the  Elem.  Educ.  Act,  1870  (33  &  34  Vict.  c.  75),  s.  22,  the  provisions  of 
the  Charit.  Trusts  Acts,  1853  to  1869,  relating  to  the  sale,  leasing,  and 
exchange  of  charity  lands,  are  extended  to  the  sale,  leasing,  and  exchange  of 
land  or  school-houses  belonging  to  a  School  Board  and  not  required  by  them, 
the  Education  Department  being  substituted  for  the  Charity  Commissioners. 

(b)  The  order  authorizing  a  lease  is  usually  written  upon  the  engrossment 
of  the  lease  intended  to  be  granted,  and  a  copy,  identified  by  the  seal  of  the 
Board  and  numbered,  is  deposited  in  the  office  of  the  Charity  Commissioners, 

The  order  authorizes  the  granting  and  execution  within  six  months  of  the 
particular  lease  upon  the  engrossment  of  which  it  is  written. 

Forms  of  application  for  such  authority  will  be  found  in  App.  11.,  Charity 
Commission  Forms,  Nos.  6,  7,  post  As  to  the  mode  of  application,  see 
Charit.  Trusts  Act,  1869,  s.  5,  post.  As  in  the  case  of  a  sale  {post^  p.  490),  so 
in  the  case  of  a  lease,  the  commissioners  require  to  be  furnished  with  a 
report  of  a  surveyor  unconnected  with  the  proposed  lessee,  which  should 
follow  the  lines  indicated  in  Form  No.  8  of  the  Charity  Commission  Forms, 
printed  in  App.  II.,  post 

In  Re  Henry  Smith* s  Charity,  20  Ch.  D.  516,  a  clause  in  a  proposed  scheme 
as  to  building  leases  was  struck  out,  leaving  the  granting  of  such  leases  to 
be  governed  by  the  present  section. 

"Where  an  order  authorizing  the  employment  of  the  charity  funds  in  repairs 
and  improvements  is  required,  a  statement  must  be  submitted  to  the'Charity 
Commissioners  of  the  nature  of  the  repairs  or  improvements  required.  Plans 
and  specifications  of  proposed  new  buildings,  &c.,  must  'also  be  submitted ; 
and  the  commissioners  further  require  to  be  informed  of  the  sum  (in- 
cludiQg  incidental  expenses)  which  will  be  required  for  carrying  out  the 
works. 

The  order  then  authorizes  the  works  to  be  carried  out  in  accordance  with 
the  plans  at  the  specified  cost.  And  the  necessary  directions  are  given  for 
raising  the  required  funds  by  mortgage,  or,  where  there  are  available  funds, 
for  appropriating  them  to  the  required  objects. 

Principal  money  raised  on  mortgage,  together  with  interest  and  capital 
money  of  the  charity  employed  for  any  of  the  above-mentioned  purposes,  is 
required  to  be  recouped  out  of  income :  see  note  (c),  infra. 

In  the  case  of  a  mortgage,  as  in  the  case  of  a  sale  (see  post,  p.  491),  the 
official  trustee  of  charity  lands  is,  if  the  land  to  be  mortgaged  is  vested  in 
him  and  the  mortgagee  so  requires,  directed  to  concur  in  the  mortgage. 
His  concurrence  is,  however,  unnecessary :  see  ibid, 

(c)  The  words  in  italics  are  repealed  by  sect.  30  of  the  Charit.  Trusts 
Amend.  Act,  1855,  post,  which  prescribes  provisions  for  paying  off  mort- 
gages by  means  of  a  sinking  fund  and  otherwise. 

By  sect.  15  of  the  Charit.  Trusts  Act,  1860  {poity  p.  572),  the  power  given 
by  this  section  of  authorizing  the  application  of  funds  belonging  to  or 
raised  by  mortgage  of  charity  property  is  extended  to  other  beneficial  objects 
not  inconsistent  with  the  trusts  or  intentions  of  the  foundation. 

The  Charity  Commissioners,  following  the  rule  adopted  by  the  Court  (see 
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ante  J  pp.  265,  266),  usually  require  any  expenditure  out  of  the  capital  of  a     Sect.  81 
charity  to  be  recouped  out  of  income.  (c). 

"Where  there  are  funds  belonging  to  the  charity  standing  in  the  name  of  expenditure 
the  official  trustees  of  charitable  funds,  a  mode  commonly  adopted  by  the  out  of  inoome. 
Charity  Commissioners  of  providing  for  the  recouping  of  capital  expenditure  Modes  of 
out  of  income  is  to  direct  the  official  trustees  to  transfer  a  sum  of  govern-  '^^^P"^?* 
ment  stock  to  an  **  investment  account,"  and  to  invest  the  dividends  on  the 
sum  80  transferred  at  compound  interest  in  the  purchase  of  the  like  stock  to 
the  same  account  until  the  capital  sum  expended  has  been  replaced. 

In  other  cases  the  commissioners  direct  the  charity  trustees  to  cause  to  be 
remitted,  on  or  before  a  specified  day  in  every  year  during  a  specified  period, 
out  of  the  income  of  the  charity  a  sum  of  not  less  than  a  stated  amount  to 
the  banking  account  of  the  official  trustees  of  charitable  funds  at  the  Bank 
of  England.  The  official  trustees  are  directed  to  invest  the  aimual  sums  so 
remitted  at  compound  interest  in  government  stock  to  the  credit  of  a  sinking 
fund  account,  until  the  capital  sum  raised  has  been  replaced. 

The  last-mentioned  method  is  commonly  adopted  for  paying  off  the  prin-  Paying  oflf 
cipal  sum  raised  on  mortgage,  the  charity  trustees  being  also  directed  to  mortgage, 
keep  down  the  interest  out  of  the  income  of  the  charity.    Thus  provision  is 
made  for  the  regular  payment  of  interest,  and  for  the  repayment  of  the 
principal  within  a  limited  number  of  years. 

An  order  authorizing  a  mortgage  always  contains  a  provision  that  the  Mortgage 
mortgage  **  shall  contain  no  power  or  authority  for  the  mortgagee  to  sell  all  ^^  ^^* 
or  any  part  of  the  mortgaged  hereditaments,  either  express  or  by  implication,  po<^er  of  sale, 
and  that  any  such  implication  shall  be  expressly  negatived." 

Although  a  mortgagee  is  entitled,  where  a  fund  is  authorized  to  be  raised  Formal 
on  mortgage,  to  have  a  regular  mortgage  executed,  yet,  as  a  matter  of  n^rtgage 
practice,  this  is  often  not  required,  the  mortgagee  being  satisfied  with  the  pensed  with, 
provision  for  repayment  made  by  the  order  of  the  commissioners. 

22.  It  shall  be  lawful  for  the  Board  (ft),  upon  proof  Board  may 
to  their  satisfaction  that  any  schoolmaster  or  school-  trustees  to 
mistress  or  other  officer  of  any  charity  has  been  negligent  Sffi^{a). 
in  performing  his  or  her  duties,  or  that  he  or  she  is  unfit 
or  incompetent  to  discharge  them  properly,  either  from 
immoral  conduct,  age,  or  any  other  cause  whatsoever,  to 
empower  the  trustees  of  such  charity  to  remove  such 
schoolmaster  or  mistress  or  other  oflBcer,  and  to  charge 
the  salary  of  his  or  her  successors,  or  any  other  portion 
of  the  revenues  of  the  charity,  with  such  retiring  pension 
or  allowance,  if  any,  in  favour  of  the  person  so  removed, 
and  generally  to  impose  such  conditions  as  to  the  said 
Board  shall  appear  proper :  Provided  (dways,  that  where 
there  shall  be  any  special  visitor  of  the  charity,  the 
consent  of  such  visitor,  in  writing  under  his  hand,  shall 
be  necessary  in  order  to  such  removal  (c). 

(a)  See  further,  as  to  the  removal  of  schoolmasters  and  schoolmisti'esses, 
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Board  may 
sanctdon 
oompioniisd 
of  ciaima  on 
behalf  of 
charity  (a). 


Sect  22      &c.,  sects.  2,  13,  and  14  of  the  Chant.  Trusts  Act,  1860,  post,  and  note  (»)  to 
(g),  (6),  (c).    sect.  2. 

(6)  Defined  to  mean  the  Charity  Commissioners  sitting  as  a  board :  sect.  66 
of  this  Act,  post, 
(c)  See  ante,  p.  85. 

23.  If  in  any  case  it  appear  to  the  trustees  or  persons 
acting  in  the  administration  of  any  cliarity  that  any 
claim  or  demand  or  cause  of  suit  against  any  person  in 
relation  to  such  charity  may,  with  advantage  to  the 
charity,  or  should,  under  the  special  circumstances  of  the 
case,  be  compromised  or  adjusted  without  taking  or 
without  continuing  any  proceedings  at  law  or  in  equity, 
such  trustees  or  persons  may,  or  the  person  against 
whom  such  claim,  demand,  or  cause  or  suit  exists  or  is 
alleged  to  exist,  may,  with  the  consent  of  the  trustees  or 
persons  acting  in  the  administration  of  such  charity, 
submit  to  the  said  Board  a  statement  and  proposal  for 
such  compromise  or  adjustment  (A);  and  if  it  appear  to 
the  said  Board  after  such  inquiry  in  relation  thereto  by 
one  of  their  inspectors  (t?),  as  they  may  deem  requisite,  or 
otherwise,  that  such  proposal,  either  with  or  without 
any  modification,  is  fit  and  proper,  and  for  the  benefit  of 
the  charity,  it  shall  be  lawful  for  the  said  Board  to  make 
such  order  for  and  in  relation  to  such  compromise  or 
adjustment  as  they  may  think  fit ;  and  upon  the  due 
performance  of  the  terms  and  conditions  of  such  com- 
promise or  adjustment  as  aforesaid,  such  agreement  shall 
be  a  final  bar  to  all  actions,  suits,  claims,  and  demands 
by  or  on  behalf  of  the  charity  concerned  therein,  in 
respect  to  the  cause  of  action,  suit,  or  matter  in  respect 
to  which  such  compromise  or  adjustment  shall  have 
been  made. 

(a)  By  sect.  31  of  the  Chant.  Trusts  Amend.  Act,  1855,  post,  the  power 
of  the  Board  is  extended  to  authorize  the  compromise  of  claims,  &c.,  against 
charities  or  the  trustees  thereof. 

An  order  for  partition  may  sometimes  be  made  under  these  sections :  see 
note  (a)  to  sect.  32  of  the  Charit.  Trusts  Amend.  Act,  1855,  post. 

The  powers  of  this  section  arc  specially  adapted  to  orders  for  the  redemption 
of  rent-charges,  and  as  a  matter  of  practice  such  orders  are  almost  invariably 
carried  out  imder  this  section,  and  not  under  sect.  25  of  this  Act.  The  form 
of  order  in  such  a  case  is  stated  in  note  (a)  to  that  section,  post. 

(6)  As  to  the  mode  of  application,  see  Charit.  Trusts  Act,  1869,  s.  5,  post. 
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(c)  Now  "assistant  commissioners:"  Charit.  Trusts  Act,   1887,  s.  2,      Sect.  23 
6ub-s.  (2),  pest.  (c). 


24.  Upon    application    to    the   said    Board  by  the  Board  under 
trustees  or  persons  acting  in  the  administration  of  any  cumstances, 
charity,  representing  to  the  said  Board  that,  under  the  ^J^*^^"^® 
special  circumstances   of    any  land   belonging   to    the  ^h^y^  ^^ 
charity,  a  sale  or  exchange  of  such  land  can  be  effected  ianda(a). 
on  such  terms  as  to  increase  the  income  of  the  charity,    \ 
or  would  otherwise  be  advantageous  to  the  charity,  such 
Board  may,  if  they  think  fit,  inquire  into  such  circum- 
stances, and  if  after  inquiry  they  are  satisfied  that  the 
proposed  sale  or  exchange  will  be  advantageous  to  the 
charity,  may  authorize  the  sale  or  exchange,  and  give 
such  directions  in  relation  thereto,  and  for  securing  the    i 
due  investment  (b)  of  the  money  arising  from  any  such 
sale,  or  by  way  of  equality  of  exchange  for  the  benefit 
of  the  charity,  as  they  may  think  fit. 

(a)  With  regard  to  sales  of  charity  lands  generally,  see  antCj  pp.  250  et 
seq, ;  and  with  regard  to  exchanges,  see  ante^  pp.  267  tt  eeq. 

Sales  and  exchanges  authorized  by  the  Board  are  as  valid  as  if  they  had  Validity, 
been  directed  by  the  express  terms  of  the  trust  (see  s.  26  of  this  Act),  and 
notwithstanding  disabling  Acts:  Chant.  Tinists  Amend.  Act,  1855,  s.  38, 

jp09t. 

By  8.  29  of  the  Charit.  Trusts  Amend.  Act,  1855,  post,  restrictions  are  Restriction  on 

placed  on  sales  by  charity  trustees.    And  by  s.  12  of  the  Charit.  Trusts  sales  by 

Act,  1869,  where  trustees  haye  power  to  determine  on  a  sale  or  exchange,  a 

_   .     .J.  ,  Power  of 

majority  may  act.  majority  to 

Provision  is  made  for  payments  for  equality  of  exchanges  and  for  payment  act. 
of  expenses  by  sects.  32  and  34  respectively  of  the  Charit.  Trusts  Amend.  Payments  for 
Act,  1855,  post.  equality  of 

The  powers  of  the  Charity  Commissioners  under  this  section  are  not  ^^^  ^^f^y    ^' 

impaired  by  the  fact  that  similar  powers,  to  be  exerciseable  only  with  the  q  "J^^^  ^  * 

sanction  of  the  Court,  have  been  given  by  a  private  Act  or  an  order  of  the  giving  similar 

Court:  Charit.  Trusts  Act,  1862,  s.  1,  post,  powers 

.  •  •  exGZvus^Aiile 

The  power  of  authorizing  a  sale  given  by  this  section  is  not  affected  by  the  q^j    ^^^i 

Allotments  Extension  Act,  1882 :  Pariah  of  Sutton  to  Churchy  26  Ch.  D.  173.  sanction  of 

By  the  Elem.  Educ.  Act,  1870  (33  &  34  Vict.  c.  75),  s.  22,  the  provisions  Court. 

of  the  Charit.  Trusts  Acts,  1853  to  1869,  which  relate  to  the  sale,  leasing,  Allotments 

and  exchange  of  lands  belonging  to  any  charity,  are  extended  to  the  sale,  j^^  2gg2. 

leasing,  and  exchange  of  the  whole  or  any  part  of  any  land  or  school-  Eigm.  Educ 

house  belonging  to  a  school  board  which  may  not  be  required  by  such  board,  Act,  1870. 

with  the  modification  that  the  Edueation  Department  is  for  the  purposes  of 

the  section  substituted  for  the  Charity  Cqinmissioners. 
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Beet.  24  Procedure  in  case  of  Sale, 

(^)«  Trustees  desiring  to  have  a  proposed  sale  carried  through  the  office  of  the 

Salebypri-  Charity  Commissioners  with  the  greatest  expedition  should  transmit  to  them 
Tate  contract,  an  application  in  Form  No.  9  of  the  Charity  Commission  Forms,  printed  in 
App.  n.,  post,  together  with  a  report  of  a  surveyor  of  respectability  uncon- 
nected with  the  proposed  purchaser.  This  report  should  follow  the  lines 
indicated  in  Foim  No.  10  of  the  Charity  Commission  Forms  in  App.  II., 
poet  The  main  points  upon  which  the  commissioners  desire  information 
from  the  surveyor  are  (1)  as  to  the  intrinsic  value  of  the  property,  apart  from 
the  proposal  for  its  purchase ;  and  (2)  as  to  any  addition  to  that  intrinsic 
value  which  the  vendors  should  require,  having  regard  to  the  special  relation 
of  the  intending  purchaser  to  the  property'. 

The  trustees  would  do  well,  especially  if  they  receive  a  highly  advan- 
tageous offer,  to  enter  into  a  provisional  contract  for  sale  before  applying  to 
the  commissioners. 

The  contract  entered  into  should  be  conditional  on  the  sanction  of  the 
commissioners  being  obtained. 

Upon  receiving  the  application  and  report,  the  commissioners,  if  the  pro- 
posal seems  sufficiently  advantageous  to  the  charity,  usually  direct  notice  of 
the  proposed  sale  to  be  published  in  the  locality.  This  is  done  with  the  view 
of  testing  the  propriety  of  the  sale  and  the  sufficiency  of  the  terms  offered. 

Where  the  proposed  sale  does  not  appear  to  the  commissioners  to  be  such 
as  to  justify  them  in  proceeding  with  it  at  once,  they  frequently  require  to  be 
furnished  with  a  report  from  a  surveyor  of  their  own  nomination.  The  com- 
missioners have  no  surveyor  attached  to  their  office ;  the  further  report  is 
consequently  made  in  the  first  instance  at  the  cost  of  the  charity.  The  com- 
missioners, however,  usually  make  it  a  condition  of  their  assent  to  a  sale  that 
the  purchaser  shall  accept  the  title  of  the  trustees,  and  shall  pay  all  costs  in- 
cidental to  the  sale,  including  the  charges  of  all  surveyors  employed.  If  a 
title  is  deduced  and  verified,  the  cost  is  similarly  paid  by  the  purchaser. 

If  the  proposed  sale  is  one  which,  on  the  face  of  it,  offers  no  advantage  to 
the  charity,  the  commissioners  may  decline  to  proceed  with  it. 

Where  the  publication  of  the  notice  above  mentioned  elicits  no  objections 
to  the  sale  and  no  offers  of  a  higher  price,  an  order  is  made  authorizing  the 
trustees  within  six  months  to  sell  the  property  for  not  less  than  the  price 
named,  **  and  to  do  and  execute  all  proper  acts  and  assurances  for  carrying 
the  said  sale  into  effect,  and  to  give  a  conclusive  discharge  to  the  purchaser 
for  the  said  purchase-money." 

If,  on  the  other  hand,  objections  are  made  or  higher  offers  obtained,  they 
are  considered  by  the  commissioners,  with  the  result  sometimes,  after  commu- 
nication with  the  parties  making  such  higher  offers,  of  securing  to  the  charity 
a  price  largely  in  excess  of  that  originally  offered.  Sometimes,  in  such  cases, 
the  commissioners  require  the  property  to  be  put  up  for  sale  by  auction. 
Sale  by  Where  the  trustees  desire  to  sell  by  auction  in  the  first  instance,  they 

auction.  should  submit  to  the  commissioners  an  application  and  report,  as  in  the  case 

of  a  sale  by  private  contract.  The  report  should  indicate  whether  it  is  pro- 
posed to  offer  the  property  for  sale  in  one  or  more  lots,  and  if  in  more  than 
one,  how  it  is  proposed  to  divide  the  property ;  it  should  also  state  the  sur- 
veyor's opinion  as  to  the  reserve  price  to  be  placed  upon  each  lot. 

If  the  commissioners  approve  of  the  proposal  they  usually  direct  the 
trustees  to  cause  particulars  and  conditions  of  sale  to  be  prepared,  at  the 


money. 
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same  time  transmitting  either  Form  No.  11  or  Form  No.  12  of  the  Charity      Sect.  24 
Oommission  Forms,  printed  in  App.  II. ,  post,  to  be  inserted  in  the  conditions ;  (<^)- 

and  the  particulars  and  conditions  must  be  submitted  to  them  for  approval. 
"When  the  conditions  are  returned  approved  by  the  commissioners,  the  reserve 
price  which  they  require  to  be  fixed  for  each  lot  is  communicated  to  the 
trustees. 

The  property  is  then  offered  for  sale,  and  the  commissioners,  on  being  in- 
formed by  the  trustees  that  all  or  any  of  the  lots  have  been  sold  for  not  less 
than  the  reserve  price,  make  an  order  authorizing  the  trustees  to  complete 
the  sale  of  each  lot.  If  several  lots  are  bought  by  one  purchaser  they  are 
generally  included  in  one  order,  unless  the  purchaser  desires  to  have  a  sepa- 
rate order  for  each  lot.  Before  making  the  orders,  the  commissioners 
-require  to  see  the  original  contracts,  and  to  be  supplied  with  copies  for 
retention. 

If  the  reserve  price  is  not  reached,  and  an  offer  to  purchase  for  not  less 
than  the  reserve  price  is  subsequently  made,  the  sale  proceeds  as  by  private 
contract. 

The  order  usually  directs  that  the  purchase-money  shall  be  paid  by  the  Purchase- 
trustees  to  the  banking  account  of  the  official  trustees  of  charitable  funds  at 
the  Bank  of  England.  The  balance  of  the  purchase-money  is  directed  to  be 
invested  by  the  official  trustees  in  2 J  per  Cent.  Consolidated  Stock,  to  be  held 
in  trust  for  the  charity,  subject  to  the  further  order  of  the  Board,  and 
dividends  are  directed  to  be  remitted  by  the  official  trustees  to  the  trustees 
for  the  time  being  of  the  charity,  or  any  one  or  more  of  them,  or  any  person 
or  persons  authorized  by  the  trustees  to  receive  the  same. 

If  the  legal  estate  is  vested  in  the  official  trustee  of  charity  lands,   the  Concurrenco 
order  directs  that  he  shall,  if  the  purchaser  requires,  join  in  the  conveyance.    J^  official 

The  concurrence  of  the  official  trustee  is  unnecessary,  because,  under  ^ 
sect.  12  of  the  Charitable  Trusts  Act,  1869,  post,  a  majority  of  the  trustees 
are  empowered  to  convey  on  behalf  of  all  the  trustees  and  of  the  official 
trustee  of  charity  lands. 

The  official  trustee  does  not  enter  into  any  covenants.  Official 

Where  the  title  is  derived  imder  the  Charit.  Trusts  Acts,  an  abstract,  trustee  does 
if  delivered,  must  show  that  the  requirements  of  the  Acts  have  been  complied        covenant. 
,^«i.-L  Abstract  of 

^^^-  .  title. 

The  conveyance  need  not  be  submitted  for  the  approval  of  the  commis-  « 

doners  except  when  the  concurrence  of  the  official  trustee  of  charity  lands  when  sub- 
is  required.    A  form  of  conveyance  when  the  official  trustee  joins  will  be  mittedtooom- 
found  in  Form  No.  13,  Charity  Conmiission  Forms,  printed  in  App.  II.,  post.  °"*®<^'*®"- 

The  Charity  Commissioners  not  infrequently  authorize  a  sale  for  the  Removal  of 
purpose  of  removing  the  site  of  a  charitable  institution  in  cases  in  which  it  ^^^ 
is  beneficial  to  the  charity. 

Where  the  effect  of  a  sale  will  be  to  effect  a  material  change  in  the  sub-  Where  Bale 
sisting  trusts  of  the  charity,  it  is  not  made  under  the  powers  of  the  present  niade  by 
section,  but  imder  the  general  power  of  establishing  schemes  conferred  by 
sect  2  of  the  Charit.  Trusts  Act,  1860,  post,  p.  658. 

Procedure  in  ease  of  Exchange. 

It  has  been  stated  {ante,  p.  268)  that  orders  for  exchange  are  rarely  made  Order 
by  the  Charity  Commissioners.  authorizing 

When  such  an  order  is  made,  the  commissioners  require  to  be  satisfied 
that  the  proposed  exchange  will  be  beneficial  to  the  charity.    A  report  of  a 
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Sect  24 

(a).  (6). 


Forms. 


Investment. 


surveyor,  with  regard  to  the  exchange,  must  be  obtained  and  submitted  to 
them,  and  also  a  certificate  in  writing  under  the  hand  of  the  solicitor  of  the 
charity  trustees  deposing  to  the  sufficiency  of  the  title  of  the  land  to  be 
received  in  exchange. 

Upon  being  satisfied  on  these  points,  the  commissioners  make  an  order 
authorizing  the  charity  trustees  within  six  months  to  carry  the  exchange 
into  effect,  and  to  do  and  execute  all  necessary  acts  and  assurances. 

A  form  of  application  for  an  order  authorizing  an  exchange  will  be  found 
in  App.  II.,  Charity  Commission  Forms,  Xo.  14,  jfost.  And  as  to  the  mode 
of  application,  see  sect.  5  of  the  Charit.  Trusts  Act,  1869,  post. 

{b)  Power  to  re-invest  in  land  is  given  by  sect.  35  of  Charit.  Trusts  Amend. 
Act,  1855,  post  And  the  carrying  into  effect  of  all  orders  for  investment  is 
provided  for  by  sect.  36  of  the  same  Act,  post.  See  also  form  of  order  stated 
in  n.  (a),  supra. 


Board  may 
authorize  the 
salve  or 
redemption 
of  rent- 
oharges  (a). 


Power  to 
determine  out 
of  what  land 
rent- charge 
payable. 

Order  for 
redemption  of 
rcnt-cnarge 
payable  to 
charity. 


25.  The  said  Board  shall  have  authority,  upon  such 
application  as  aforesaid,  to  authorize  the  sale  to  the 
owners  of  the  land  charged  therewith  of  any  rent-charge, 
annuity,  or  other  periodical  payment  charged  upon  land 
and  payable  to  or  for  the  benefit  of  any  charity,  or 
applicable  to  charitable  purposes,  upon  such  terms  and 
conditions  as  they  may  deem  beneficial  to  the  charity, 
and  to  give  such  directions  for  securing  the  due  invest- 
ment of  the  money  arising  from  such  sale  for  the  benefit 
of  the  charity,  or  for  securing  the  due  application  there- 
of to  such  charitable  purposes  as  they  may  think  fit  (b) ; 
and  in  like  manner  the  trustees  of  any  charity,  with  the 
consent  of  the  Board,  may  purchase  any  rent-charge  or 
other  yearly  payment  to  which  the  charity  estate  is  or 
shall  be  liable. 

(a)  Where  a  rent-charge  in  favour  of  charity  does  not  exceed  10/.,  the 
Board  may  determine  out  of  what  specific  part  of  the  land  it  is  payable. 
Such  specific  part  then  remains  solely  charged,  and  the  rest  is  exonerated : 
Charit.  Trusts  Amend.  Act,  1855,  s.  33,  post. 

Orders  for  the  redemption  of  rent-charges  are  made  on  the  joint  proposal 
of  the  charity  trustees  and  the  person  out  of  whose  land  the  rent-charge 
issues.  The  price  for  redemption  is  a  sum  of  2J  per  Cent.  Consolidated 
Stock  sufficient  in  amoimt  to  produce  an  income  eqtuil  to  the  rent-charge, 
which  is  transferred  to  the  official  trustees  of  charitable  funds  in  trust  for 
the  charity.  All  arrears  of  the  rent-charge  are  also  required  to  be  paid  up 
to  the  date  of  the  transfer. 

The  order  is  almost  invariably  carried  out  under  the  powers  conferred  by 
sect.  23,  ante,  and  not  imder  this  section :  see  note  (a)  to  that  section.  It 
recites  the  proiK>sal  and  transfer,  and  states  that  the  Board  are  satisfied  that 
the  redemption  is  fit  and  proper.  It  then  proceeds  to  oi-der  that  the  transfer 
shall  oporato  as  a  final  and  absolute  vodcmption  of  the  rent-chargo,  and  as 
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a  complete  and  effectual  compromiso  and  adjustment  of  all  claims  on  behalf  Sect.  26 
of  the  charity  in  respect  thereof,  and  that  the  rent-charge  shall  cease  and  bo  (a),  {h), 
extinguished,  and  that  the  order  shall  be  a  final  bar  to  all  actions  and  claims 
on  behalf  of  the  charity  in  respect  of  the  rent-charge.  The  order  then 
directs,  in  common  form,  that  dividends  shall  be  transmitted  by  the  official 
trustees  to  the  trustees  of  the  charity  for  the  time  being,  or  one  or  more  of 
them,  or  the  person  or  persons  for  the  time  being  authorized  by  the  trustees 
to  receive  the  same. 

In  the  case  of  a  purchase  by  the  trustees  of  a  rent-charge,  as,  for  instance.  Order  for 
tithe  rent-charge,  to  which  the  charity  property  is  liable,  the  Board  require  P^i^^hMe  of 
to  be  satisfied  by  the  statement  of  the  trustees  that  the  proposed  purchase  is         "       ^' 
proper,  and  they  require,  also,  a  certificate  by  the  trustees*  solicitor  of  the 
sufficiency  of  the  title  of  the  persons  claiming  the  rent-charge.    The  order 
then  authorizes  the  trustees  to  carry  out  the  purchase  within  six  months,  at 
the  price  named,  and  directions  are,  when  necessary,  given  for  providing  the 
purchase-money. 

(6)  The  mode  in  which  investment  is  provided  for  will  be  apparent  from  Investment, 
the  statement  in  the  last  note  of  an  order  for  redemption  of  a  rent-charge. 
See  further,   as  to  investment,  sect.  36  of  the  Charit.  Trusts  Amend.  Act, 
1855  post. 

26.  The  leases  (a),   sales,    exchanges  (i),    and  other  Leases,  sales, 
transactions  authorized  by  such  Board  under  the  powers  n^^a  b^tile 
of  this  Act  shall  have  the  like  effect  and  validity  as  if  ^^  ^  ^ 
they  had  been  authorized  or  directed  by  the  express 

terms  of  the  trust  affecting  the  charity  (c). 

(a)  See  sect.  21,  ante. 

(b)  See  sect.  24,  ante. 

(c)  And  they  are  valid  notwithstanding  disabling  Acts:  Charit.  Trusts 
Amend.  Act,  1855,  s.  38,  post. 

27.  Where  any  land  shall  be  required  for  the  erection  Trustees  of 
or  construction  of  any  house  or  building  with  or  without  may  pur- 
garden,   play-ground,  or   other  appurtenances,  for  the  forbuUding 
purposes  of  any  charity,  and  the  trustees  of  the  charit?/  ^^^^^f" 
shall  be  legally  autliorized  to  purchase  and  hold  such  land[b\  ^^'^^^^^'^ 
but  by  reason  of  the  disability  of  any  person  having  an  the  provisions 
estate  or  interest  in  such  land,  or  of  any  defect  in  title  c.  is^. 
thereto,  a  valid  and  perfect  assurance  of  the  same  land 

cannot  be  made  to  the  trustees  of  the  charity  in  the 
ordinary  manner,  it  shall  be  lawful  for  the  trustees  of 
the  charity,  with  the  sanction  of  the  said  Board  (such 
sanction  to  be  certified  under  the  hand  of  their  secre- 
tary) (c),  to  take  and  purchase  such  land  according  to  the 
provisions  of  "  The  Lands  Clauses  Consolidation  Act, 
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1845  ; "  and  for  that  purpose  all  the  clauses  and  provi- 
sions of  the  last-mentioned  Act  with  respect  to  the 
purchase  of  lands  by  agreement,  and  Mdth  respect  to 
the  purchase-money  or  compensation  coming  to  parties 
having  limited  interests,  or  prevented  from  treating,  or 
not  making  a  title,  and  also  with  respect  to  conveyances 
of  lands,  so  far  as  the  same  clauses  and  provisions  respec- 
tively are  applicable  to  the  cases  contemplated  by  this 
provision,  shall  be  incorporated  in  this  Act  (d  ) ;  and  in 
all  cases  contemplated  by  this  provision,  the  expression 
^'the  special  Act"  used  in  the  said  clauses  and  provi- 
sions of  the  said  ''Lands  Clauses  Consolidation  Act" 
shall  be  construed  to  mean  this  Act ;  and  the  expression 
''  the  promoters  of  the  undertaking,"  used  in  the  same 
clauses  and  provisions,  shall  be  construed  to  mean  the 
trustees  of  the  charity  in  question. 

(a)  With  regard  to  the  application  of  charity  funds  in  the  purchase  of 
land,  see  ante,  pp.  278,  279. 

The  Charit.  Trusts  Acts  do  not  expressly  empower  the  Charity  Commis- 
sioners to  make  orders  authorizing  the  purchase  of  land. 

Provisions  with  regard  to  the  purchase  of  land  are,  however,  frequently 
inserted  in  schemes  established  under  sect.  2  of  the  Charit.  Trusts  Act,  1860, 
poaty  p.  558. 

In  addition  to  this,  sect.  15  of  the  Charit.  Trusts  Act,  1860,  is  wide  enough 
to  authorize  a  simple  order  for  the  application  of  the  charity  funds  to  the 
piu'chase  of  land,  where  such  purchase  is  beneficial  to  the  charity.  Such 
orders  are  indeed  frequently  made.  A  valuation  and  report  as  to  the  land 
proposed  to  be  purchased  is  required  to  be  made  by  a  surveyor  on  behalf  of 
the  charity,  and  to  be  submitted  to  the  commissioners,  together  with  a 
certificate  by  the  solicitors  of  the  charity  as  to  the  sufficiency  of  the  title. 

(6)  The  words  in  italics  are  repealed  by  the  Stat.  Law  Kev.  Act,  1875 ; 
and  by  sect.  41  of  the  Charit.  Trusts  Amend.  Act,  1855,  incorporated  trustees 
of  any  charity  are  emiK>wered  to  purchase  and  hold  lands  for  the  purposes 
mentioned  in  this  section  without  licence  in  mortmain. 

(c)  Or  other  officer  of  the  board  authorized  to  act  on  behalf  of  the  secretary : 
Charit.  Trusts  Act,  1887,  s.  3,  post. 

(d)  These  sections  will  be  found  in  App.  I.,  post. 


28.  Where  the  appointment  or  removal  of  any  trus- 
tee, or  any  other  relief,  order,  or  direction  relating  to 
any  charity  of  which  the  gross  annual  income  for  the 
MSofthe  *^^^  being  exceeds  thirty  pounds,  shall  be  considered 
desirable,  and  such  appointment,  removal,  or  other  relief, 
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charities  the 
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ceed 30/.  per 
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order,  or  direction  might  now  be  made  or  given  by  the    Sect.  28. 
Court  of  Chancery,  in  respect  either  of  its  ordinary  (b)  ceUors  in 
or  its  special  or  statutory  jurisdiction  (c),  or  by  the  Lord  shall  have  the 
Chancellor  entrusted  with  the  care  and  commitment  of  ^^^  the  ^[ 
the  custody  of  lunatics,  it  shall  be  lawful  for  any  person  ^^c^y  or 
authorized  in  this  behalf  by  the  order  or  certificate  of  JSi^rSwhas 
the  said  Board  (rf),  or  for  the  Attorney-General,  to  make  in  a  suit  or 

.  •  ••  ••  upon  petiuony 

application  (without  any  information,  bill,  or  petition,)  to  &c.  (a). 
the  Master  of  the  Rolls  or  one  of  the  Vice-Chancellors  (e) 
sitting  at  chambers,  for  such  order,  direction,  or  relief  as 
the  nature  of  the  case  may  require ;  and  the  Master  of 
the  Rolls  or  the  Vice-Chancellor  (e)  to  whom  any  such 
application  shall  be  made  shall  and  may  proceed  upon 
and  dispose  of  such  application  in  chambers,  save  where 
he  may  think  fit  otherwise  to  direct,  and  shall  and  may 
have  and  exercise  thereupon  all  such  jurisdiction,  power, 
and  authority,  and  make  such  orders  and  give  such 
directions  in  relation  to  the  matter  of  such  application, 
as  might  now  be  exercised,  made,  or  given  by  the  Court 
of  Chancery  or  by  the  Lord  Chancellor  intrusted  as 
aforesaid,  in  a  suit  regularly  instituted,  or  upon  petition, 
as  the  case  may  require ;  and  the  Master  of  the  Rolls 
and  Vice-Chancellors  (e)  respectively  shall,  in  relation  to 
such  applications  as  aforesaid,  and  the  proceedings  there- 
on, (subject  to  any  rules  (/)  which  may  be  made  by  the 
Lord  Chancellor,  with  the  advice  and  consent  of  them  or 
any  two  of  them),  have  all  such  powers  of  directing 
matters  to  be  heard  in  open  court,  and  of  ordering  what 
matters  shall  be  heard  and  investigated  by  themselves 
and  their  chief  clerks  respectively,  and  such  other  powers 
and  authorities  as  by  the  Act  of  the  last  session  of  Parlia-  is  &  le  vict. 
ment,  chapter  eighty  (y),  are  vested  in  or  authorized  to  ^'  ^' 
be  exercised  by  them  at  chambers,  and  the  provisions  of 
the  said  Act  applicable  to  orders  made  by  the  Master  of 
the  Rolls  or  any  of  the  Vice-Chancellors  (e)  at  chambers 
shall  extend  to  all  orders  so  made  under  this  Act :  Pro- 
vided always,  that,  save  as  may  be  otherwise  provided 
by  any  rules  to  be  made  by  the  Lord  Chancellor,  with 
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such  advice  and  consent  as  aforesaid,  the  determinations 
of  the  Master  of  the  Rolls  and  Vice-Chancellors  respec- 
tively upon  and  in  relation  to  such  applications  as  afore- 
said shall  not  be  subject  to  appeal  in  any  case  where  the 
gross  annual  income  of  the  charity  does  not  exceed  one 
hundred  pounds  (A) :  Provided  also,  that  it  shall  be  law- 
ful for  the  Master  of  the  Rolls  or  any  Vice-Ohancellor  (^), 
where  under  the  circumstances  of  any  application  as 
aforesaid  he  may  so  see  fit,  to  direct  that  for  obtaining 
the  relief,  order,  or  direction  sought  for  by  such  applica- 
tion an  information,  bill,  or  petition,  as  the  case  may 
require,  shall  be  filed  or  presented  and  prosecuted  as 
now  by  law  required,  and  to  abstain  from  further  pro- 
ceeding on  such  application. 

(a)  Aj9  to  proceedings  in  chambers,  see  ajUe,  pp.  337,  338. 

The  jurisdiction  under  this  section  does  not  extend  to  trying  titles  or 
dealing  with  adverse  claims :  sect.  41  of  this  Act,  poat. 

But  the  question  whether  property  is  held  upon  a  charitable  trust  or  not 
may  be  decided  under  it :  Be  Norwich  Town  Close  Estate  Charity,  40  Ch.  D. 
298. 

The  jurisdiction  given  to  tbe  judge  at  chambers  is  the  same  as  that 
which  could  previously  have  been  exercised  in  a  suit  regularly  instituted  or 
on  petition :  lie  Davenport* s  Charity y  4  De  G.  M.  &  G.  839.  For  the  orders 
which  may  be  made  at  chambers,  see  ante,  p.  338,  and  cases  there  dted. 

This  jurisdiction  is  now  vested  in  the  Chancery  Division  of  the  High 
Court  of  Justice :  Jud.  Act,  1873,  ss.  16  and  34. 

During  the  continuance  of  the  power  of  making  schemes  under  the  City  of 
London  Parochial  Charities  Act,  1883,  the  powers  given  by  this  section 
cannot,  so  far  as  regards  parochial  charities  of  the  City  of  London,  be 
exercised  without  the  consent  of  the  Charity  Commissioners :  see  sect.  40  of 
that  Act,  post, 

A  corresponding  restriction  is  contained  in  sect.  6  of  the  End.  Schools  Act, 
1874,  the  consent  required  in  that  case  being  that  of  the  Committee  of  Coimcil 
on  Education. 

Where  a  summons  had  been  taken  out  by  the  Attorney-General  under 
this  section  for  a  scheme  for  the  regulation  of  several  old  charitable  endow- 
ments vested  in  various  bodies  of  trustees,  it  was  held  that  the  mere  fact 
that  a  scheme  had  been  submitted  by  the  trustees  of  four  of  the  endowments 
to  the  End.  Schools  Commissioners  under  the  End.  Schools  Act,  1869,  s.  32, 
upon  which  no  declaration  had  been  made  imder  sect.  30  of  the  same  Act, 
was  no  objection  to  the  Court  making  an  order  directing  inquiries  to  be  made 
as  to  the  property  of  the  charities  and  a  scheme  to  be  settled :  Re  Charitable 
Gifts  for  Prisoners,  L.  K.  8  Ch.  199. 

By  the  Eoman  Catholic  Charities  Act,  1860,  s.  1,  the  jurisdiction  conferred 
by  this   section  is  extended  to  apportioning   Boman  Catholic  Charities, 
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partly  applicable  to  superstitious  uses,  and  to  applying  such  part  to  lawful      Sect  29 
charitable  trusts.  («) — (A). 


(6)  By  information  by  the  Attorney-General  acting  et  officio^  or  at  the  Ordinary 
instance  of  a  relator,  or  by  bill,  or  by  bill  and  information :  see  ante,  p.  315.  juriadiction. 
All  these  proceedings  are  now  commenced  by  writ  of  summons,  and  are  called 
actions:  ibid. 

(c)  By  petition  under  Romilly's  Act  (see  ante,  pp.  328  et  eeq.),  and  other  Statutory 
Acts  (antey  pp.  334—336).  juriadiction. 

(d)  Presumably  no  person  can  be  authorized  except  one  coming  within 
sect.  43  of  this  Act,  post,  p.  507.  As  to  the  mode  of  application,  see  Charit. 
Trusts  Act,  1869,  s.  5,  post. 

(e)  Now  a  judge  of  the  Chancery  Division  of  the  High  Court  of  Juistice : 
Jud.  Act,  1873,  s.  34. 

(/)  As  to  the  mode  of  procedure,  see  ante,  pp.  338,  339. 

(g)  The  Master  in  Chancery  Abolition  Act,  1852.  This  Act  is  superseded 
by  B.  S.  C.,  1883,  Ord.  LV.,  by  which  the  Chamber  jurisdiction  is  now 
regulated.  The  greater  part  of  the  Master  in  Chancery  Abolition  Act,  1852, 
has  been  repealed  by  the  Stat.  Law  Bev.  Acts,  1875,  1881  and  1883. 

(A)  With  regard  to  appeals,  see  ante,  p.  340,  and  Be  Charitable  GiJU  for 
Prisoners,  L.  B.  8  Ch.  199,  there  referred  to. 

29.  The  jurisdiction  created  and  given  by  this  Act  Proton  as 
to   the  Master  of  the  Rolls  and  the  Vice-Chancellors  witUn  the 
sitting  in  chambers  (a),  upon  any  application  to  them  the  Court^of*' 
respectively  as  aforesaid,  shall  extend  concurrently  to  the^^ty^ 
and  may  be  exercised  by  the  Chancellor  of  the  Duchy  ^nc^®^?.^ 
and  County  Palatine  of  Lancaster,  and  the  Vice-Chan- 
cellor  of  the  same  County  Palatine  respectively  for  the 
time  being,  as  to  every  charity  within  the  jurisdiction  of 
the   Court   of   Chancery   of  the  said   County  Palatine 
whose  gross  annual  income  for  the  time  being  exceeds 
thirty  pounds,  upon   application   being  made  to   such 
Chancellor  or  Vice-Chancellor  respectively ;  and  it  shall 
be  lawful  for  the  Chancellor  of  the  said  Duchy  and 
County   Palatine,    with   the   concurrence   of  the   Vicc- 
Chancellor  of  the  same  County  Palatine,  from  time  to 
time  to  make  and  issue  any  rules  and  orders  for  regu- 
lating the  modes  of  proceeding,  and  the  fees  to  be  taken 
in  respect  of  proceedings  under  this  Act. 

(o)  Sect.  28,  supra, 

30.  Provided  always,  that  the  provisions  of  this  Act  ProWsions  as 
applicable    to    any   charity  the    gross    annual    income  within  the ' 
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^^^'  80-    whereof    exceeds    thirty  pounds  shall    extend    to   any 
cstyof  charity  established  or  administered  or  applicable  to  or 

the  inoomM     foT  objocts  OT  puTposcs  within  the  City  of  London  the 
not«ceed30/.  gTOSs  annual  income  whereof  does  not  exceed  thirty 
per  umnm.     pounds,  in  like  manner  as  if  such  income  exceeded  that 
amount  (a). 

(a)  See  the  City  of  London  Parochial  Charities  Act,  1882,  pod,  by  which 
special  powers  are  conferred  ujwn  the  Charity  Commissioners  to  deal  with 
these  charities. 

During  the  continuance  of  the  powers  of  that  Act,  the  Court  cannot  make 
schemes  for  or  appoint  trustees  of  these  charities  without  the  consent  of  the 
Charity  Commissioners :  see  sect.  40  of  that  Act. 


LofdChan-         31^  It  shall  bc  lawful  for  the  Lord  Chancellor,  with 

oeilon  with 

the  advice  of  the  advico  and  consent  of  the  Master  of  the  Rolls  and 
Eoiis  and  **  Vicc-Chancellors,  or  any  two  of  them,  to  make  and  issue 
ceUOTB,  may  general  rules  and  orders  for  regulating  the  mode  and 
OTden^^W.  f<^"^  ^f  applications  at  the  chambei-s  of  the  Master  of 
the  Rolls  and  Vice-Chancellors  respectively  under  this 
Act,  and  the  proceedings  thereon,  and  for  determining 
in  what  cases  and  under  what  conditions  and  restrictions 
the  determinations  of  the  Master  of  the  Rolls  and  Vice- 
Chancellors  respectively  upon  or  in  relation  to  such 
applications  shall  bo  subject  to  appeal,  and  the  fees  and 
allowances  to  solicitors  of  the  Court  of  Chancery,  and 
the  fees  to  be  payable  in  money  or  by  stamps  to  the 
officers  of  the  said  Court  in  respect  of  such  applications 
and  proceedings  thereon ;  and  such  rules  and  orders  may 
from  time  to  time  be  varied  by  the  like  authority,  and 
all  such  rules  and  orders  shall  be  deemed  general  orders 
of  the  said  Court. 

(a)  As  to  the  procedure  in  Chambers,  see  ante,  pp.  338 — 340. 


CountyConrts  32.  Where  any  charity,  of  which  the  gross  annual 
dictionincases  iucomo  for  the  time  being  does  not  exceed  thirty 
theuioomes  pouuds  (a)  shall  be  established  or  administered  or  be 
«Med3o!r^  applicable  wholly  or  partially  to  or  for  objects  or 
am«un(a).      purposcs  within  the  district  or  any  two  or  more  of  the 
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districts  of  any  District  Court  of  Bankruptcy  or(b)  of  S^ct.  38- 
any  County  Court  or  Courts,  holden  under  the  Act  of 
the  Session  holden  in  the  ninth  and  tenth  years  of  the 
reign  of  her  Majesty,  chapter  ninety-five  (rf),  and  the 
appointment  or  removal  of  any  trustee,  or  any  other 
relief,  order,  or  direction  whatsoever  concerning  such 
charity,  shall  be  considered  desirable,  and  such  appoint- 
ment or  removal,  or  other  relief,  order,  or  direction, 
might  now  be  made  or  given  by  the  Court  of  Chancery 
in  respect  either  of  its  ordinary  or  its  special  or  statutory 
jurisdiction  (^),  or  by  the  Lord  Chancellor  entrusted 
with  the  care  and  commitment  of  the  custody  of  lunatics, 
it  shall  be  lawful  for  any  person  authorized  in  this  behalf 
by  the  order  or  certificate  of  the  said  Board  (/),  or 
for  the  Attorney-General,  to  make  application  to  such 
District  or(c)  County  Comi;,  or,  as  the  case  may  be, 
to  anj^  one  of  such  District  or  County  Courts,  for  such 
order,  direction,  or  relief  as  the  nature  of  the  case  may 
require;  and  such  District  or{c)  County  Court  shall 
entertain  such  application,  and  shall  hear  the  matter  in 
open  Court,  and  shall  give  such  relief,  and  make  such 
orders  and  directions  in  relation  to  the  matter  of  such 
application,  as  might  now  be  made  or  given  by  the 
Court  of  Chancery  or  by  the  Lord  Chancellor,  entrusted 
as  aforesaid,  in  a  suit  regularly  instituted,  or  upon 
petition,  as  the  case  may  require ;  and  the  clerk  {g)  of 
such  County  Court  shall  transmit  a  copy  of  such  order 
or  direction  to  the  office  in  London  of  the  Registrar  of 
County  Courts  Judgments,  to  be  there  enrolled:  Pro- 
vided always,  that  no  judge  of  any  District  or{c)  County 
Court  shall  be  authorized  to  vary  any  decree,  order,  or 
direction  of  the  Court  of  Chancery,  or  of  any  judge 
thereof,  or  to  make  or  give  any  order  or  direction 
inconsistent  or  conflicting  with  any  such  decree,  order, 
or  direction:  Provided  also,  that  where  two  or  more 
District  or  {c)  County  Courts  shall  have  concurrent  juris- 
diction with  respect  to  any  charity  under  this  Act, 
no  application  in  respect  of  such  charity  shall  be  made 
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to  or  entertained  by  more  than  one  of  such  District  or  {c) 
County  Courts  at  the  same  time. 

(a)  The  Hmit  of  jurisdiction  is  increased,  by  the  Chant.  Trusts  Act,  1860, 
8.  11,  to50^ 

The  certificate  of  the  Charity  Commissioners  is  OTidence  of  the  amount  of 
the  income  of  the  charity  :  sect.  44  of  this  Act,  post;  and  see  County  Court 
Rules,  1889,  Ord.  XLVIII.  r.  18. 

See  further,  as  to  County  Courts,  sects.  3d — 40  of  this  Act,  and  anU^ 
pp.  343,  344. 

A  temporary  restriction  on  the  exercise  of  jurisdiction  without  the  consent 
of  the  commissioners  is  imjwsed  by  the  City  of  London  Parochial  Charities 
Act,  1883,  s.  40,  post. 

A  corresponding  restriction  is  contained  in  sect.  6  of  the  Endowed  Schools 
Act,  1874,  the  consent  required  being  that  of  the  Committee  of  Council  on 
Education. 

(6)  District  Courts  of  Bankruptcy  were  abolished  by  the  Bankruptcy  Act, 
1869,  s.  130 ;  and  by  the  Stat.  Law  Bev.  Act,  1875,  the  present  Act  was 
repealed  so  far  as  relates  to  District  Courts  of  Bankruptcy. 

(c)  The  words  in  italics  were  repealed  by  the  Stat.  Law  Rev.  Act,  1875 : 
see  note  (6),  supra. 

{d)  Now  the  County  Courts  Act,  1888,  51  &  52  Yict.  c.  43. 

(c)  See  notes  {h)  and  (c)  to  sect  28  of  this  Act,  ante. 

(/)  Presumably  this  could  only  be  a  person  authorized  to  apply  under 
sect.  43  of  this  Act,  post. 

{(j)  Now  **the  registrar."  See  County  Coui-t  Rules,  1889,  Ord.  XLVIII. 
r.  1. 


fo?cd^nt*^°^      33.   T/ie  jurisdiction  hereby  created  and  conferred  on  the 
Court  judge     Counttf    Courts  with  respect   to    any   charity   shall  not  he 

nottoe^cercise  .^  ^        ^       ^l  i  y      ^7      ^  • 

jurisdiction,  excrcisea  by  any  deputy  or  other  person  who  may  for  the  time 
being  be  appointed  to  sit  and  shall  be  sitting  for  any  stich 
judge  (a). 

(a)  Repealed  by  the  Stat.  Law  Rev.  Act,  1875,  the  County  Courts  Act, 
1867  (30  &  31  Vict.  c.  142),  having  enacted  (sect.  20)  that  the  deputy  of 
a  County  Court  judge  shall  have  all  the  powers  of  his  principal.  The 
County  Courts  Act,  1888  (51  &  52  Vict.  c.  43),  contains  a  similar  provision 
(sect.  18). 


Where  two 
or  more 
Courts  have 
concurrent 


34.  Where  two  or  more  District  Courts  of  Bankruptcy 
or  (a)  County  Courts  shall  concurrently  have  jurisdiction 
^S^Sm,  under  this  Act  (b)  with  respect  to  any  charity,  it  shall 
dire^to  he  lawful  for  the  said  Board  to  order  to  which  of  such 
^pS^*^^  Courts  any  application  with  respect  to  such  charity  shall 
shall  be  made.  }yQ  made  J  and  every  such  order  shall  be  conclusive  as  to 
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the  jurisdiction  with  respect  to  the  appKcation  referred    8eet.  84. 
to  in  such  order. 

(a)  The  words  in  italics  were  repealed  by  the  Stat.  Law  Rev.  Act,  1875, 
District  Courts  of  Bankruptcy  having  been  abolished  by  the  Bankruptcy 
Act,  1869. 

{h)  See  sect.  32,  ante. 

35.  It  shall  be  lawful  for  the  said  Board  to  direct  Board  may 
that    any   application    as    to    any  charity   within    the  tiouswSdn 
jurisdiction  of   any  District   Court  of  Banh^ptcy   or  (a)  diction  of  a 
County  Court   shall  be  made  before   a  judge   of  the  g^^^^'^ 
Court  of  Chancery  (i),  or  as  to  any  charity  within  the  ^^coSrt^ 
jurisdiction  of  the  Court  of  Chancery  of  the  County  o' Chancery, 
Palatine  of  Lancaster,  either  before  the  Chancellor  or 

the  Vice-Chancellor  of  the  same  County  Palatine,  or 
before  a  judge  of  the  High  Court  of  Chancery  (J), 
according  to  the  provisions  herein  contained  applicable 
to  a  charity  the  gross  annual  income  whereof  exceeds 
thirty  pounds  (c),  and  in  such  case  such  application 
shall  be  made  and  may  be  heard  and  determined 
accordingly,  in  like  manner  as  if  the  gross  annual 
income  of  such  charity  exceeded  thirty  pounds;  and 
upon  the  production  of  the  order  or  certificate  con- 
taining such  direction,  or  of  a  copy  thereof,  the  appli- 
cation with  respect  to  which  such  order  or  certificate 
shall  have  been  made  shall  not  be  entertained  or  pro- 
ceeded with  by  such  District  or  {a)  County  Court. 

(a)  The  words  in  italics  were  repealed  by  the  Stat.  Law  Rev.  Act,  187o, 
District  Courts  of  Bankruptcy  having  been  abolished  by  the  Bankruptcy  Act, 
1869. 

(6)  Now  the  Chancery  Division :  Jud.  Act,  1873,  s.  34,  sub-s.  (2). 

(c)  See  sect.  28  of  this  Act,  ante, 

36.  Whenever  any  order  or  decision  is  made  by  any  g^^  ©^^ 
District    Court  of  Bankruptcy   or  {a)   County   Court  for  for  the 

the  appointment  or  removal  of  any  trustee  of  any  or  removal  of 
charity,  or  approving  of  any  scheme  for  regulating  or  approvmgofa 
directing  the  administration  of  any  charity,  or  the  J^^iJ^dto 
estate,  funds,  property,  or  income  thereof,  a  copy  of  ^*|^^'|^ 
eveiy  such  order  or  decision  shall  immediately  upon  valid  ^^ 

them. 
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Sect.  86.  the  making  thereof  be  deKvered  or  transmitted  hy  the 
deputy  registrar  of  such  District  Court  or  {a)  by  the  clerk 
of  the  County  Court  (ft),  as  tJie  case  may  he{a)^  together 
with  all  requisite  particulars,  to  the  said  Board,  for  the 
purpose  of  being  considered  by  them;  and  no  such 
order  or  decision  shall  be  valid  or  effectual  until  the 
same  shall  have  been  approved  by  the  said  Board,  such 
approval  to  be  testified  by  a  certificate  in  writing,  signed 
by  the  secretary  (c)  of  the  said  Board,  and  no  such 
approval  shall  issue  from  the  said  Board  until  one 
calendar  month  shall  have  elapsed  after  the  receipt  by 
the  Board  of  such  copy  and  particulars. 

(a)  The  wordfl  in  italics  were  repealed  by  the  Stat.  Law  Eev.  Act,  1875, 
District  Courts  of  Bankruptcy  haying  been  abolished  by  the  Banlmiptcy  Act, 
1869. 

(6)  Now  "the  registrar: "  see  County  Court  Rules,  1889,  Ord.  XLVIII.  r.  1. 

(c)  Or  any  officer  authorized  by  order  of  the  Board  to  act  on  behalf  of  the 
secretary:  Gharit.  Trusts  Act,  1887,  s.  3,  post. 

Smtifiod  ^^*  ^^  ^^®  ^^y  ®^^^  order  or  decision  as  last  afore- 

^  ^  h      ®^^^  ^^  ^^y  District  Court  of  Bankruptcy  or  (a)  County 
County  Court,  Court  shall  uot  bo  approved  by  the  said  Board,  it  shall 
Bame7OT^     ^  be  lawful  for  such  Board  to  remit  the  same  for  recon- 
SnTo^may    sidcratiou  and  decision  by  such   District  or  {a)  County 
S^°matter  to   ^^^^j  ^i^h  such  remarks  and  recommendations  thereon 
ci^^f^*^^  (if  any)  as  shall  seem  fit  and  expedient  to  such  Board, 
Chancery,  &c.  or,  in  the  discretion  of  the  Board,  to  order  and  direct 
that  the  subject-matter  to  which  such  order  or  decision 
relates,  together  with  such  order  or  decision,  shall  be 
submitted  to  the  consideration  and  decision  of  a  judge 
of  the  Court  of  Chancery  (i),  and  in  such  last-mentioned 
case  no  further  proceedings  shall  be  had  or  taken  in  the 
District  or  (a)  County  Court  with  respect  to  the  matter 
in  question ;  and  in  case  the  order  or  decision  of  the 
District  or  (a)  County  Court,  on  the  reconsideration  of 
any  order  or  decision  so  remitted  for  reconsideration,  be 
disapproved  as  aforesaid  by  the  said  Board,  such  Board 
shall  refer  such  orders  and  decisions,  and  the  subject- 
matter  thereof,  to  a  judge  of  the  Court  of  Chancery  (J), 
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or,  as  to  any  charitj'^  within  the  jurisdiction  of  the  Court  Beet.  87. 
of  Chancery  of  the  County  Palatine  of  Lancaster,  either 
to  the  Chancellor  or  the  Vice-Chancellor  of  the  same 
County  Palatine,  or  to  a  judge  of  the  High  Court  of 
Chancery  (i) ;  and  where  any  order  or  decision  is  referred 
to  a  judge  of  the  Court  of  Chancery,  or  of  the  Court  of 
Chancery  of  the  said  County  Palatine  of  Lancaster, 
under  this  provision,  such  judge  shall  have  and  exer- 
cise all  such  jurisdiction,  power,  and  authority  in  rela- 
tion thereto  as  in  the  case  of  a  charity  the  gross 
annual  income  whereof  exceeds  thirty  pounds  (c),  and 
may  make  such  order  in  relation  to  the  matter  of  such 
order  or  decision  as  to  him  may  seem  proper. 

(a)  The  words  in  italics  were  repealed  by  the  Stat.  Law  Eev.  Act,  1875, 
District  Courts  of  Bankruptcy  having  been  abolished  by  the  Bankruptcy  Act, 
1869. 

{b)  Now  the  Chancery  Division :  Jud.  Act,  1873,  s.  34,  sub-s.  (2). 

(c)  See  sect.  28  of  this  Act,  ante. 

88.  Subject  to  any  orders  to  be  made  by  the  Lord  Proceedings 
Chancellor  as  hereinafter  mentioned  (b),  and  to  the  other  Courta  under 
provisions  of  this  Act,  all  proceedings  to  be  taken  in  any 
District  Court  of  Bankruptcy  or  (a)  County  Court,  and 
all  orders  and  directions  to  be  made  or  given  by  any 
such  District  Court  or  {a)  County  Court  by  virtue  of  the 
jurisdiction  hereby  created  and  conferred  on  such  Court, 
shall  respectively  be  subject  to  the  same  rules  and  regu- 
lations, and  have  the  same  effect,  and  be  registered, 
enforced,  and  executed  in  the  same  manner,  as  the  other 
proceedings,  orders,  judgments,  and  directions  of  the 
same  Court  under  its  ordinary  jurisdiction,  and  it  shall 
be  lawful  for  any  such  District  Court^  or  {a)  for  any 
County  Court,  with  the  consent  of  the  Board  (c),  to 
rescind  or  vary  any  order  which  shall  have  been  pre- 
viously made  by  such  Court,  without  prejudice  to  any 
act  or  matter  in  the  meantime  done  under  such  order ; 
and  for  executing  and  putting  in  force  any  order  to  be 
made  by  any  Coimty  Court  under  this  Act,  every  judge 
of  any  such  Court  shall  and  may  have  and  exercise  all 
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S^ct.  88;    sueh  powers  as  by  the  Act  of  the  session  holden  in  the 
9  &  10  Vict,    ninth  and  tenth  years  of  her  Majesty,  chapter  ninety- 
five  (rf),  are  given  for  enforcing  the  payment  of  any 
debt,  damages,  or  costs  under  the  said  Act. 

(a)  The  words  in  italics  were  repealed  by  the  Stat.  Law  Eev.  Act,  1875, 
District  Courts  of  Bankruptcy  having  been  abolished  by  the  Bankruptcy  Act, 
1869. 

(6)  Sect.  45  of  this  Act,  post. 

(c)  The  Charity  Commissioners  sitting  as  a  board  under  this  Act :  sect.  66, 
of  this  Act,  post, 

{d)  Now  sects.  146— 163  of  the  County  Courts  Act,  1888  (51  &  52  Vict, 
c.  43). 

Appeal  from  89.  Whcro  any  person  authorized  to  make  any  ap- 
CountyCom^;.  pUcation  Under  this  Act  (a),  (other  than  her  Majesty's 
Attorney-General  acting  ex  officio ,)  or  any  other  person 
who  may  have  been  made  a  party  to  any  proceeding 
upon  any  application  under  this  Act,  is  aggrieved  by  or 
dissatisfied  with  any  order  made  by  any  District  Court 
of  Bankruptcy  or  {b)  County  Court  upon  any  such  appli- 
cation, or  any  proceeding  thereon,  he  may,  within  one 
calendar  month  after  the  making  of  such  order,  give 
notice  in  writing  to  the  said  Court,  and  also  to  the  said 
Board,  that  he  is  desirous  to  appeal  against  the  same ; 
and  if  the  said  Board  think  it  reasonable  and  proper  that 
such  appeal  should  be  entertained,  and  give  a  certificate 
to  that  effect,  such  District  or{b)  County  Court  shall 
suspend  any  proceedings  upon  the  order  appealed  against 
during  such  time  as  the  circumstances  may  require ;  and 
the  said  Board,  if  they  so  think  fit,  may  require  the 
person  giving  any  such  notice  of  appeal  to  become  bound 
with  two  suflScient  sureties  (c),  to  be  approved  by  the 
deputy  registrar  of  such  District  Court^  or{b)  by  theclerk(rf) 
of  the  County  Court,  as  the  case  may  be  (a),  to  the  treasurers 
of  the  said  Courts  respectively,  or  such  other  person  as  the 
said  Board  may  see  fit,  in  such  sum  as  to  the  said  Board 
shall  seem  reasonable,  to  pay  such  costs  of  the  proceed* 
ings  on  the  appeal  as  shall  be  ordered  to  be  paid  by  such 
appellant,  and  also  (if  the  said  Board  so  think  fit)  to 
indemnify  the  charity  against  the  costs  and  expenses  of 
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or  attending  such  appeal ;  and  every  bond  executed  under  ^^^'  ^- 
this  provision  shall  be  exempt  from  stamp  duty:  Pro- 
vided always,  that  it  shall  be  lawful  for  her  Majesty's 
Attorney-General  (acting  ex  officio)^  at  any  time  within 
three  calendar  months  after  the  making  of  any  order  by  a 
District  Court  or{b)  County  Court  under  this  Act,  to  lodge 
and  commence  and  prosecute  an  appeal  against  such 
order,  without  giving  any  such  notice  or  becoming  bound 
as  aforesaid,  and  every  such  last-mentioned  appeal  shall 
thereupon  be  allowed  by  the  order  of  such  District  or  {b) 
County  Court,  and  shall  have  such  other  effect  as  any 
other  appeal  imder  this  Act. 

(a)  See  sect.  43,  post.  For  an  instance  of  an  appeal  from  an  order  of  a 
County  Court,  see  Re  Donington  Church  Estate,  6  Jur.  N.  S.  290. 

(fc)  The  words  in  italics  were  repealed  by  the  Stat.  Law  Eev.  Act,  1875, 
District  Courts  of  Bankruptcy  having  been  abolished  by  the  Bankruptcy  Act, 
1869. 

(c)  The  appellant  must  give  notice  to  the  registrar  of  his  proposed  sureties. 
For  form  of  notice  and  of  bond,  see  County  Court  Eules,  1889,  Form  346. 

[d)  Now  the  registrar:  County  Court  Eules,  1889,  Ord.  XLVTEI.  r.  1. 

40.  Where  any  order  allowing  an  appeal  (a)  has  been  Ppoceedings 
made  as  aforesaid,  the  person  thereby  allowed  to  appeal  °^  *^^ 
shall  within  three  calendar  months  present  a  petition 
to  the  Court  of  Chancery  (J),  setting  forth  the  order 
appealed  against,  and  the  order  allowing  such  appeal, 
and  praying  such  relief  as  the  case  may  require;  and 
upon  the  hearing  of  such  petition  the  Court  may  confirm, 
vary,  or  reverse  the  order  appealed  against,  or  may 
remit  such  order  to  the  District  Court  of  Bankruptcy 
or  {c)  County  Court  by  which  the  same  was  made,  with 
or  without  any  declaration  or  directions  of  the  Court  of 
Chancery  in  relation  thereto,  or  may  proceed  in  relation 
to  the  charity  to  which  such  order  relates  as  in  the  case 
of  an  application  under  this  Act  to  a  judge  of  the  Court 
of  Chancery  at  chambers,  and  any  judge  of  such  Court 
sitting  at  chambers  or  in  open  Com't  may  make  or  give 
any  such  orders  or  directions  in  relation  to  the  matter  of 
such  order  as  he  may  see  fit,  or  the  Court  may  make 
such  other  order  in  relation  to  the  matter  of  any  such 
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^^^'  ^'  appeal  as  to  the  Court  may  seem  just,  and  as  might 
be  made  in  the  case  of  a  suit  regularly  instituted,  or 
a  petition,  as  the  case  may  require ;  and  in  case  the 
party  allowed  to  appeal  do  not  within  such  three 
calendar  months  present  such  petition  of  appeal,  the 
order  against  which  such  appeal  was  allowed  shall  bo 
final;  and  in  case  any  costs  adjudged  on  any  such 
appeal  to  be  paid  by  the  party  allowed  to  appeal  be  not 
paid,  such  bond  as  aforesaid  may  be  put  in  suit,  and  the 
money  to  be  recovered  on  every  such  bond  shall  be 
appKed  to  indemnify  the  charity  estate  or  the  person 
damnified,  or  otherwise  in  such  manner  as  the  justice  of 
the  case  may  require,  and  the  Court  or  judge  by  whom 
such  appeal  may  have  been  heard  shall  think  fit. 


To  what  (a)  The  order  here  referred  to  ia  the  certificate  of  the  Charity  Commis- 

Court  appeal    eioners  under  sect.  39,  ante. 

{b)  In  Dan.  C.  F.  6th  ed.  p.  2053,  n.  (qq),  it  is  said  that  the  appeal  was 
formerly  to  a  judge  of  the  Court  of  Chancery,  but  that  the  jurisdiction  would 
seem  to  be  now  assigned  to  a  judge  of  the  Chancery  Division  of  the  High 
Court. 

This  statement  seems  to  be  incorrect.  Sect.  45  of  the  Jud.  Act,  1873,  pro- 
vides that  appeals  from  inferior  Courts  are  to  be  determined  by  a  Divisional 
Court ;  and  sect.  34,  sub-sect.  (2),  of  the  same  Act  expressly  excepts  appeals 
from  County  Courts  from  the  business  titinsferred  to  the  Chancery  Division. 

The  appeal  to  the  Divisional  Court  is  by  notice  of  motion :  E.  S.  C.  1883, 
Ord.  LIX.  r.  10.  It  would  be  difficult  to  reconcile  some  of  the  rules  of  that 
order  with  this  and  the  last  section. 

The  County  Court  jurisdiction  in  charity  cases  is,  however,  now  never 
made  use  of. 

(r)  The  words  in  italics  were  repealed  by  the  Stat.  Law  Eev.  Act,  1875, 
District  Courts  of  Bankruptcy  having  been  abolished  by  the  Bankruptcy  Act, 
1869. 

NoChancery       4^^  Provided  always,  that  no  judge  of  the  Court  of 
County  Court,  Chancery  («),  nor  any  District  Court  of  Bankruptcy  or{b) 
S^  under      Couuty  Court  {c\  shall  upon  any  proceedings  under  this 
fc^thiw  to*^  Act  have  jurisdiction  to  try  or  determine  the  title  at  law 
property,  &o.  ^^  ^^  equity  to  any  real  or  personal  property,  or  any 
term  or  interest  therein,  as  between  any  charity,  or  the 
trustee  thereof,  and  any  person  holding  or  claiming 
such  real  or  personal  property,  term,  or  interest  ad- 
versely {d)  to  such  charity,  or  to  try  or  determine  any 
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question  as  to  the  existence  or  extent  of  any  charge  or    Sect.  41. 
trust  (e). 

(a)  See  sect.  28,  ante. 

(b)  The  words  in  italics  were  repealed  by  the  Stat.  Law  Rev.  Act,  1875, 
District  Courts  of  Bankruptcy  having  been  abolished  by  the  Bankruptcy  Act, 
1869. 

(c)  See  sect.  32,  ante. 

{d)  As  to  what  is  meant  by  claiming  adversely  to  a  charity,  see  note  (a)  to 
sect.  15,  ante,  p.  474,  and  note  {g)  to  sect.  17,  antty  p.  482. 

(c)  See  Christie  v.  Sandherg^  W.  N.  1880,  159,  where  an  action  by  the 
managers  of  a  school  against  a  curate  to  recover  money  collected  by  him  for 
the  purposes  of  the  school  was  hold  not  to  come  within  these  words. 

42.  Before  any  application  shall  be  made  to  any  Notice  to  be 
judge  of  the  Qourt  x)f  Chancery  (a),  or  to  any  District  ^piTcTtions 
Court  of  Bankrupt€2j  or{b)  County  Court  (c),  under  any  of  ^L^^Sf 
the  provisions  herein  contained  for  the  establishment  or  8cheme8,orfor 

A    ^  ^  appomtment 

alteration  of  a  scheme  or  the  appointment  or  removal  of  ^  removal  of 

any  trustees  or  trustee,  notice  in  writing  of  such  intended  this  Act. 

application  shall  be  given  in  such  form  and  manner  as 

the  said  Board  shall  have  directed  (e/);  and  if  the  order 

be  that  such  notice  be  affixed  to  or  near  the  door  of  any 

parish  or  district  church,   the  incumbent  and  chm-ch- 

wardens  of  such  parish  or  district  are  hereby  respectively 

required  to  allow  such  notice  to  be  affixed  and  to  remain 

so  affixed  during  such  period,  not  less  than  fifteen  days, 

as  the  said  Board  shall  have  ordered ;  and  in  any  case  in 

which  the  order  shall  be  that  such  notice  shall  be  affixed 

to  any  place,  evidence  that  the  same  has  been  so  affixed 

shall  be  deemed  and  taken  as  prima  facie  evidence  that  it 

has  remained  affixed  during  the  period  prescribed  by  the 

Board. 

(a)  See  sect.  28  of  this  Act,  ante, 

(6)  The  words  in  italics  were  repealed  by  the  Stat.  Law  Bov.  Act,  1875, 
District  Courts  of  Bankruptcy  having  been  abolished  by  the  Bankruptcy  Act, 
1869. 

(e)  See  sect.  32  of  this  Act,  ante. 

{d)  See  n.  (c)  to  sect.  6  of  the  Charit.  Trusts  Act,  1860,  post. 

48.  Every  application  to  any  judge  or  Court  under  By  whom 
the  jurisdiction  created  or  conferred  by  any  of  the  pro-  m^  b©  made. 
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Sect.  48.  visions  of  this  Act  (a),  may  be  made  by  her  Majesty's 
Attorney-General,  or,  subject  to  the  provisions  aforesaid, 
by  all  or  any  one  or  more  of  the  trustees  or  persons 
administering  or  claiming  to  administer,  or  interested 
in(i),  the  charity  which  shall  be  the  subject  of  such 
application,  or  any  two  or  more  inhabitants  of  any  parish 
or  place  within  which  the  charity  is  administered  or 
Attorney.  appKcablc ;  and  it  shall  be  lawful  for  her  Majesty's 
petition  ^ler  Attomcy- General  for  the  time  being,  acting  ex  officio^  to 
c.^i^i^'&o. '  make  application  by  petition  to  the  Court  of  Chancery  (<?) 
with  respect  to  any  charity  under  the  provisions  of  the 
Act  passed  in  the  fifty-second  year  of  King  George  the 
Third,  chapter  one  hundred  and  one(rf),  or  under  the 
provisions  of  any  Act  or  Acts  passed  [e)  or  to  be  passed 
authorizing  the  application  to  the  same  Comi;  by  petition 
according  to  the  provisions  of  the  said  Act. 

(a)  See  sects.  28,  29  and  32,  ante.  Sects.  28  and  32  provide  that  any 
person  authorized  by  the  Charity  Commissioners  may  apply  to  the  Courts  as 
in  such  sections  mentioned.  The  effect  of  the  present  section  seems  to  be 
that  that  authority  can  only  be  given  to  such  persons  as  are  here  mentioned. 

{h)  By  sect.  78  of  the  Elem.  Educ.  Act,  1870  (33  &  34  Vict.  c.  75),  the 
Education  Department  are,  for  the  purposes  of  the  Charit.  Trusts  Acts, 
1853  to  1869,  deemed  to  be  persons  interested  in  any  elementary  school  to 
which  those  Acts  are  applicable  and  the  endowment  thereof. 

(c)  Now  the  Chancery  Division :  Jud.  Act,  1873,  ss.  16,  34,  76. 

{d)  Sir  Samuel  BomiIly*s  Act:  see  antCy  pp.  328  et  seq, 

(c)  See  ante,  pp.  334  et  seq. 


Board  to 
declare 
the  annual 
incomee  of 
charities  for 
determining 
the  jurisdic- 
tion under 
this  Act. 


44.  For  the  purposes  of  determining  the  jurisdiction 
under  this  Act  with  respect  to  any  charity  (a),  or  the 
right  to  appeal  from  the  determination  of  a  judge  of  the 
Court  of  Chancery  (i),  it  shall  be  lawful  for  the  said 
Board  to  declare,  according  to  such  judgment  as  they 
may  be  able  to  form  upon  the  returns  or  statements 
before  them  in  relation  to  any  charity,  whether  the  gross 
annual  income  for  the  time  being  of  such  charity  does 
or  does  not  exceed  thirty  poimds  or  one  hundred  pounds, 
(as  the  case  may  require),  and  a  statement  in  any 
certificate  or  order  of  the  said  Board  that  according  to 
such  judgment  as  aforesaid  the   gross  yearly  income 
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of  any  charity  does  or  does  not  exceed  thirty  pounds  or  Sect.  44, 
one  hundred  pounds  shall  be  sufficient  evidence  of  the 
amount  of  the  gross  annual  income  of  such  charity,  for 
the  purpose  of  determining  such  jurisdiction  or  right  to 
appeal  as  aforesaid ;  and  any  certificate  or  order  made 
by  the  said  Board  imder  this  Act,  authorizing  any  pro- 
ceeding or  application  concerning  any  charity  to  be 
taken  or  made  to  any  I>i8trt€t  Court  of  Bankruptcy 
or(c)  County  Court  or  to  the  Court  of  Chancery  or 
any  judge  thereof,  shall  state  that  the  gross  annual 
income  for  the  time  being  of  such  charity  does  not 
exceed  thirty  pounds  (e/),  or  does  exceed  thirty  pounds 
(as  the  case  may  be)  :  Provided  always,  that  where  any 
charity,  or  the  trustees  thereof,  in  addition  to  the  princi- 
pal endowment  for  its  general  objects  and  purposes,  shall 
be  possessed  of  or  entitled  to  any  other  endowment  (e) 
for  any  particular  or  special  object  or  purpose  arising 
out  of  or  in  its  nature  or  application  connected  with  the 
general  objects  or  purposes  of  such  charity,  it  shall  be 
lawful  for  the  said  Board,  having  regard  to  the  circum- 
stances of  each  such  case,  and  to  the  object  and  extent 
of  the  proposed  application  and  litigation,  to  determine 
whether  such  endowment  for  such  particular  or  special 
object  or  purpose  should,  for  the  purposes  of  jurisdic- 
tion and  proceedings  under  this  Act,  be  considered  and 
treated  as  forming  part  of  the  general  endowment  (e)  of 
the  charity,  or  as  a  separate  or  independent  charity, 
and  such  Board  shall  frame  their  certificate  or  order 
accordingly. 

(a)  See  sects.  28  and  32,  ante. 

(b)  See  sect.  28,  ante,  and  E.  S.  C.  1883,  Ord.  LV.  r.  14,  ante,  p.  340. 

(c)  The  words  in  italics  are  repealed  by  the  Stat.  Law  Bey.  Act,  1875, 
District  Courts  of  Bankruptcy  haying  been  abolished  by  the  Bankruptcy 
Act,  1869. 

(d)  Now  50/.,  see  n.  (a)  to  sect.  32,  ante;  and  see  sect.  11  of  the  Charit. 
Trusts  Amend.  Act,  1855,  post. 

(e)  **  Endowment ''  is  defined  by  sect.  66  of  this  Act,  poBt 

45.  The  Lord  Chancellor  shall  make  such  orders  for  Lwd  ohan- 
regulating  proceedings  by  and  before  the  judges  of  ^ew  fo^*^^ 
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Sect.  45.    District    Courts    of  Bankruptcy    and  {a)   County  Courts 
regulating      Under  this  Act,  and  for  fixing  and  detennining  the  fees 
Lfore  CoSty  to  be  taken  in  respect  of  such  proceedings,  as  he  may 
CJourta,  &0.     ^^  g^ .  ^^^^  subject  to  such  orders,  such  judges  may 
regulate  the  proceedings  before  them  respectively  so  as 
to  render  them  as  summary  and  inexpensive  b&  conve- 
niently may  be. 

(o)  The  words  in  italics  were  repealed  by  tihe  Stat.  Law  Eot.  Act,  1875, 
District  Courts  of  Bankruptcy  having  been  abolished  by  the  Bankruptcy 
Act,  1869. 

The  orders  now  in  force  are  the  County  Court  Bules,  1889,  of  which 
Ord.  XLVni.  relates  to  charities. 

Saving  of  sub-      40,  Nothing  herein  contained  shall  diminish  or  detract 

of  the  Church  f  rom  any  right  or  privilege  which  by  any  rule  or  practice 

Lid  lumbers  of  the  Court  of  Chanccry,  or  by  the  construction  of  law, 

re^^  to  *^    ^^^  subsists  f or  the  preference  or  the  exclusive  or  special 

charities  («).    ijenefit  of  the  Church  of  England,  or  the  members  of  the 

same  church,  in  settling  any  scheme  for  the  regulation 

of  any  charity,  or  in  the  appointment  or  removal  of 

trustees,  or  generally  in  the  application  or  management 

of  any  charity. 

(a)  See  generally,  as  to  religious  charities,  ante,  pp.  117  et  seq.  And  as  to 
the  regard  paid  to  religious  belief  in  the  appointment  of  trustees,  see  ante, 
pp.  192,  193.     Cf.  also,  sect.  4  of  the  Charit.  Trusts  Act,  1860,  post 

This  section  would  prevent  persons  not  members  of  the  Church  of  England 
from  being  appointed  trustees  of  a  Church  of  England  school :  Be  Bumham 
National  Schooh,  L.  E.  17  Eq.  at  p.  247. 

B^rf*^!^'        47.  The   secretary  for  the  time  being   of  the   said 
the  tr^surer   Board  shall  by  virtue  of  his  appointment  be  the  trea- 

of  pubhc  TTi»./\  11  iTiP 

charities;  and  surcr  of  public  chantics  {o)  ;  and  such  treasurer  shall,  for 

BQch  treasurer  .i  itji*iii*  •  •• 

to  be  a  the  purposes  of  taking,  holding,  conveying,  assigning, 

corporation,  transferring,  and  transmitting  real  property,  including 
leaseholds  for  lives  or  years,  be  a  corporation  sole  by  the 
name  of  "  The  Treasurer  of  Public  Charities,"  and  by 
that  name  shall  have  perpetual  succession,  and  plead  and 
be  impleaded  before  all  Courts,  justices,  and  others. 

Official  (a)  Now  the  official  trustee  of  charity  lands :  Charit.  Trusts  Amend.  Act, 

chi^ty  lands.  ^®^^»  ^-  Iby^st, 

Land  held  43^  Where  any  land,  or  any  term  or  estate  tlierein, 

upon  trust  for  */  f  */  / 


CHARITABLE  TRUSTS  ACT,  1853.  511 

holden  upon  trust  for  any  charity,  shall  be  vested  in  Sect.  48. 
any  persons  other  than  the  persons  acting  in  the  a  charity, 
administration  and  application  of  the  rents ;  or  where  tain  oases  be 
there  shall  be  no  trustees  thereof,  or  the  trustees,  or  t^asuiwCa^ 
any  of  them,  shall  be  unwilling  to  act,  or  it  shall 
be  uncertatin  in  whom  such  land,  term  or  estate,  shall 
be  vested,  or  all  or  any  of  the  persons  in  whom  such 
land,  term  or  estate  shall  be  vested,  cannot  be  found,  or 
shall  be  under  age,  lunatic,  or  of  unsound  mind  (whether 
found  such  by  inquisition  or  not),  or  otherwise  incapable 
of  acting,  or  shall  be  out  of  the  jurisdiction  or  not 
amenable  to  the  process  of  the  Court  of  Chancery,  or 
where  by  reason  of  the  reduced  number  of  trustees  or 
other  causes  a  valid  appointment  of  new  trustees  cannot 
be  made,  or  where  by  reason  of  the  expenses  incident 
to  the  appointment  of  new  trustees,  and  the  conveyance 
or  assignment  of  such  land,  term,  or  estate,  to  such  new 
trustees,  it  shall  appear  to  the  Court  of  Chancery  (i),  or 
to  any  judge  of  such  Court  or  of  any  Court  having  juris- 
diction with  respect  to  such  charity  under  this  Act  (<?), 
desirable  so  to  do,  such  Court  or  judge  may  order  that 
such  land,  term  or  estate  be  vested  in  such  treasurer, 
and  thereupon  the  same  shall  vest  in  such  treasurer  and 
his  successors  for  all  the  estate  and  interest  holden  in 
trust  for  the  charity  as  aforesaid,  without  any  convey- 
ance or  assurance  thereof ;  but  no  such  vesting  order  as 
aforesaid  shall  be  made  in  respect  of  any  land,  or  term 
or  estate  as  aforesaid,  holden  in  trust  as  aforesaid,  vested 
in  a  corporation,  without  the  consent  of  the  corpora- 
tion (d) ;  and  no  such  vesting  order  shall  take  effect  in 
respect  of  any  copyhold  land  without  the  consent  of  the 
lord  of  the  manor ;  and  the  Court  of  Chancery,  or  such 
judge,  may  direct  such  periodical  or  other  payment,  as 
such  Court  or  judge  may  think  fit,  to  be  made  to  the  lord 
of  the  manor,  in  compensation  for  fines  or  other  profits 
which  would  have  become  due  upon  death  or  admittance 
of  tenants. 

(a)  Now  the  official  trustee  of  cHarity  lands :  CKarit.  Trusts  Amend.  Act, 
1855,  s.  15,  post. 
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Sect.  48 

(°>-(d)- 
Bent-chiirge. 

Official 

tnuteebare 

tnutee. 


Adyantag^  of 
Testing  land 
inoffioal 
trustee. 


Jurisdiction 
Tested  in 
Charity  Com- 
missioners. 

City  of 
London 
parochial 
charities. 

Chancery 
Division. 


Church- 
wardens and 
OTerscers. 


A  rent-charge,  being  **  land"  within  the  definition  in  sect.  66  of  this  Act, 
may  be  Tested  in  the  official  trustee. 

The  official  trustee  holds  land  Tested  in  him.as  a  bare  trustee :  sect.  50  of 
this  Act,  past.  And  land  Tested  in  him  may  be  re-Tested  in  the  charity 
trustees :  sect^  49  of  this  Act,  post. 

The  official  trustee  may  be  directed  to  couTey  land  Tested  in  him :  Charit. 
Trusts  Amend.  Act,  1855,  s.  37,  post;  and  as  to  his  concurrence  in  couTey- 
ances,  see  anUt  p.  491. 

If  the  official  trustee  is  made  a  i>arty  to  any  legal  proceedings,  he  requires 
to  be  indemnified  against  costs. 

The  benefits  deriyable  from  the  constitution  of  the  official  trustee  of  charity 
lands  are  the  simplification  of  title  to  charity  property,  and  the  saTing  of 
the  heaTy  and  recurring  expense  of  couToyances  on  each  appointment  of 
trustees.  So  litUe  is  the  ordinary  administration  of  a  charity  Taried  by  the 
circumstance  that  its  real  estate  is  Tested  in  the  official  trustee,  that  it  is  only 
in  the  two  cases,  either  of  a  sale  or  of  the  institution  of  legal  proceedings  in 
respect  of  land  so  Tested,  that  the  trustees  become  practically  aware  of  the 
fact.  It  cannot,  therefore,  be  said  that  the  Testing  of  charity  land  in  the 
official  trustee  has  the  effect  of  diminishing  the  legitimate  authority  of  the 
trustees  of  the  charity :  see  the  Twenty-ninth  Beport  of  the  Charity  Commis- 
sioners, App.,  p.  24,  n. 

The  jurisdiction  conferred  by  this  section  is  now  exerdseable  by  the 
Charity  Commissioners :  Charit.  Trusts  Act,  1860,  s.  2,  post;  and  see  Charit. 
Trusts  Act,  1887,  s.  5,  post. 

Schemes  under  the  City  of  London  Parochial  Charities  Act,  1883,  s.  12, 
postf  must  proTide  for  the  Testing  of  charity  lands  in  the  official  trustee. 

{h)  This  jurisdiction  is  now  transferred  to  the  High  Court  of  Justice 
(Jud.  Act,  1873,  8.  16),  and  applications  under  this  section  come  within  the 
matters  assigned  to  the  Chancery  Diyision:  ibid.,  sect.  34,  sub-s.  (2);  see  Att.- 
Gen.  T.  Langham,  82  L.  T.  p.  246. 

(c)  See  sect.  32,  ante. 

{d)  Where  charity  lands  are  Tested  in  the  churchwardens  and  OTerseers  of 
a  parish  as  a  corporation  under  59  Geo.  III.  c.  12,  s.  17,  the  legal  estate 
cannot  be  transferred  from  them  and  Tested  in  the  official  trustee  of  charity 
lands  without  their  consent :  Be  Hackney  Charities,  34  L.  J.  Ch.  169.  This 
section,  and  the  decisions  as  to  when  lands  become  Tested  under  it  in  the 
churchwardens  and  overseers,  will  be  found  ante,  pp.  238  et  seq. 


Land  may  49.  It  shall  be  lawful  for  any  Court  or  judge  by- 

be  re-Tested        -I  i-     1  1.  i*  1  1 

in  the  trustees  whom  respectively  any  such  vesting  order  may  have 

cLrity(a).     ^®®^  made,  or  for  any  other  Court  or  judge  having 

jurisdiction  in  the  matter,  if  it  shall  so  seem  fit  to  such 

Court  or  judge,  from  time  to  time  to  order  that  all  or 

any  part  of  the  land,    term  or  estate,  which  shall  for 

the  time  being  be  vested  in  the   said  treasurer  (i)  by 

virtue  of  any  such  vesting  order  as  aforesaid,  shall  be 

devested,  and  that  the  same  shall  be  vested  in  the  acting 

trustees  or  trustee  for  the  time  being  of  the  charity;  and 
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such  last-mentioned  order  shall  operate  to  vest  such  land,     Sect.  49. 
term  and  estate,  in  the  trustees  or  trustee  therein  named 
without  any  conveyance  or  assurance. 

(a)  These  orders  may  now  be  made  by  the  Charity  Commissioners:  Chant. 
Trusts  Act,  1860,  s.  2,  post.  See,  also,  Chant.  Trusts  Amend.  Act,  1855, 
s.  37,  poat. 

(6)  Now  "official  trustee  of  charity  lands":  Chant.  Trusts  Amend.  Act, 
1855,  s.  15,  post. 


50.  Subject  to  the  orders  and  directions  of  the  Court  Treasurer  w 
of  Chancery  (6)  or  of  any  such  judge,  such  treasurer  (a)  trustee,  &o. 
shall  be  deemed  a  bare  trustee,  and  shall  permit  the  per- 
sons acting  in  the  administration  of  the  charity  to  have 

the  possession,  management,  and  control  of  the  trust 
estates,  and  the  application  of  the  income  thereof,  as  if 
the  same  had  been  vested  in  them. 

(o)  Now  "official  trustee  of  charity  lands":  Charit.  Trusts  Amend. 
Act,  1855,  s.  15,  poet.  See,  also,  sect.  16  of  the  Charit.  Trusts  Amend.  Act, 
1860,  post;  and  sect.  12  of  the  Charit.  Trusts  Act,  1869,  post. 

(6)  Now  the  Chancery  Division,  to  which  the  jurisdiction  is  assigned: 
Jud.  Act,  1873,  s.  34,  sub-s.  (2). 

It  seems  doubtful  whether  there  is  jurisdiction  under  this  section  to  make  Transfer  of 
an  order  giving  to  the  official  trustee  of  charity  lands  any  active  duties  active  duties 
beyond  such  (if  any)  as  may  be  necessary  for  the  purpose  of,  or  incidental  t^ugtee 
to,  vesting  the  property  in  him.    The  words  '*  orders  and  directions  of  the 
Court  of  Chancery  or  of  any  such  judge,"  must,  it  is  conceived,  be  read  in 
connection  with  sect.  48.     If  so,  they  refer  merely  to  vesting  orders  made 
under  that  section,  and  the  two  sections  together  mean  that,  subject  to  any 
incidental  direction  given  in  or   for  the  purpose  of  a  vesting  order,  the 
official  trustee  is  a  bare  trustee.    In  that  case  the  possession  and  control  of 
the  trust  estates  could  not  be  taken  from  the  trustees  of  the  charity  and 
vested  in  the  official  trustee ;  nor  could  the  powers  and  duties  of  such  trustees 
be  circumscribed. 

Whether  this  view  be  right  or  not,  at  all  events  the  Charity  Commissioners 
cannot  make  an  order  having  the  effect  of  taking  all  or  any  of  the  duties  of 
the  trust  away  from  the  charity  trustees  and  vesting  them  in  the  official 
trustee.  The  jurisdiction  transferred  to  the  commissioners  by  sect.  2  of  the 
Charit.  Trusts  Act,  1860,  includes  the  power  to  make  orders  **  for  or  relating 
to  the  assurance,  transfer,  payment,  or  vesting,  of  any  real  or  personal 
estate."    Orders  of  the  kind  in  question  do  not  come  within  these  words. 

51.  The  secretary  for  the  time  heing  of  the  said  Board^  Seoreterv, 
and  such  other  public  officer  or  officers  as  the  Lord  Chancellor  official 

T.  L  L 
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Sect.  61. 

Trustees  of 
Charitable 
Funds;  and 
stock,  &c., 
held  in  trust 
for  a  charity 
may  be  trans- 
ferred to 
them  (a). 


shall  appoint,  shall  be  Official  Trustees  of  Charitable  Funds, 
and  (b)  ^yheTQ  trustees  or  other  persons  having  in  their 
names,  or  in  the  name  of  any  deceased  person  of  whom 
they  are  representatives,  in  the  books  of  the  Bank  of 
England,  or  of  the  East  India  or  South  Sea  Company, 
or  of  any  other  public  company,  any  annuities,  stock,  or 
shares,  or  holding  any  government  or  parliamentary  or 
other  securities  in  trust  for  any  charity,  shall  be  desirous 
to  transfer  or  deposit  the  same  to  or  with  the  said  official 
trustees  in  trust  for  such  charity,  or  where  any  persons 
shall  be  desirous  of  transferring  or  depositing  as  afore- 
said any  annuities,  stocks,  shares,  or  securities  for  dis- 
charging any  legacy  or  charge  given  or  made  to  or  for 
the  benefit  of  any  charity,  or  where  it  shall  appear  to 
the  Court  of  Chancery,  or  to  any  judge  of  such  Court, 
or  of  any  District  Court  of  Bankruptcy/,  or  (c)  County  Court 
having  jurisdiction  under  this  Act,  that  any  annuities, 
stock,  shares,  or  securities  held  in  trust  for  any  charity 
ought,  for  the  purpose  of  security  or  convenient  adminis- 
tration, to  be  transferred  or  deposited  as  aforesaid,  it 
shall  be  lawful  for  such  Court  or  judge  to  order  the 
transfer  or  deposit  of  such  annuities,  stock,  shares,  or 
securities  to  or  with  such  official  trustees. 


Official 
trustees  of 
charitable 
funds. 


Effect  of 
vesting  in 
official 
trustees. 


(a)  As  to  the  constitution  of  the  official  trustees  of  charitable  funds,  see 
Chant.  Trusts  Amend.  Act,  1855,  s.  18,  post,  and  Chant.  Tnists  Act,  1887, 
B.  4,  sub-s.  (1),  post. 

As  to  the  investment  and  disposal  of  money  receiyed  by  them,  see  Chant. 
Tnists  Amend.  Act,  1855,  ss.  23,  24,  and  28,  post;  and  as  to  the  conduct  of 
business  by  them  generally,  see  sects.  21  and  22  of  the  same  Act,  and  Chant. 
Tnists  Act,  1887,  s.  4,  sub-s.  (2),  post 

With  regard  to  transfers  and  payments  to  and  by  the  official  tnistoes,  see 
Chant.  Trusts  Amend.  Act,  1855,  ss.  12  and  25,  post;  Chant.  Tnists  Act, 
1860,  s.  12,  post;  Chant.  Tnists  Act,  1887,  s.  4,  sub-s.  (2)  (6),  post. 

The  agency  of  the  official  trustees  of  charitable  funds  effects  two  purposes. 
It  secures  the  safety  of  the  capital  of  the  charity  funds,  and  it  relieves  the 
charities  from  aU  exi)ense  and  delay  in  obtaining  payment  of  income  when 
due. 

But  the  administration  of  the  income  of  a  charity  the  funds  of  which  are 
vested  in  the  official  trustees  is  in  no  respect  more  completely  imdor  the 
control  of  the  Charity  Commissioners  than  is  that  of  any  other  charity. 
The  official  trustees  haye  neither  the  means  nor  the  power  to  interfere  with 
the  administration  of  the  income,  or  in  the  management  of  any  charities. 
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Their  duty  in  respect  of  income  is  confined  (see  sect.  52,  infra)  to  remitting      Sect.  51 
(free  of  charge),  as  they  become  due,  the  dividends  and  income  of  the  funds    («)i  (^)»  (c). 
standing  in  their  names  to  the  ti-ustoes  of  the  charity :  see  Twenty-ninth  — ^~~~-^ 
Beport  of  the  Charity  Commissioners,  App.,  p.  23,  n.    The  position  and  the 
effect  of  vesting  in  the  official  trustees  are  stated  in  a  memorandum  prepared 
by  the  Charity  Commissioners,  which  is  printed  among  the  Charity  Commis- 
sion Forms  in  App.  11.,  post.  Form  No.  17. 
Orders  for  transfers  and  pa3rments  to  and  by  the  official  trustees  of  chant-  JurLsdiotion 

able  funds  may  be  made  by  the  Charity  Commissioners :  Charit.  Trusts  Act,  ^  Charity 
-«««.       **  Comnufl- 

1860,  s.  2,  post  sioneni. 

Schemes  under  the  City  of  London  Parochial  Charities  Act,  1883  (see  dtyof 
sect.  12,  post)y  must  provide  for  the  vesting  in  the  official  trustees  of  charit-  London 
able  funds  of  all  personal  property  belonging  to  the  charity.  i>aroohial 

{h)  The  words  in  italics  are  repealed  by  sect.  6  of  the  Charit.  Trusts  Act, 
1887,  jpoit. 

(c)  These  words  were  repealed  by  the  Stat.  Law  Eev.  Act,  1875,  District 
Courts  of  Bankruptcy  having  been  abolished  by  the  Bankruptcy  Act,  1869. 

52.  The  secretary  of  the  said  Board  shall  keep  separate  Secretary  to 
accounts  of  the  annuities j  stocky  shares,  and  securities  belong-  ac^ul^te^ 
ing  to  each  separate  charity,  and  {a)  the  said  official  trustees  of  each  ' 
shall  pay  the  dividends  or  interest  or  income  thereof  to  *^*^^*y>  ^^' 
the  trustees  or  persons  acting  in  the  administration  of 

such  charity,  or  otherwise  dispose  thereof,  and  transfer 
such  annuities,  stock,  shares,  or  securities  (when  occasion 
shall  require),  as  the  Court  of  Chancery  (J),  or  any  judge 
of  such  Court,  or  of  any  District  Court  of  Bankruptcy, 
or  (c)  County  Court  having  jurisdiction  under  this  Act, 
or  other  lawful  authority  (rf),  shall  direct. 

(a)  The  words  in  italics  are  repealed  by  s.  6  of  the  Charit.  Trusts.  Act, 
1887,  Tp(xU 

The  conduct  of  the  business  of  the  official  trustees  is  now  governed  by 
Treasury  Eegulations  under  sect.  4,  sub-s.  (2)  of  the  Charit.  Trusts  Act, 
1887,  fost.    The  Eegulations  will  be  found  in  App.  II.  to  this  Book. 

(6)  Now  the  Chancery  Division :  Jud.  Act,  1873,  s.  34,  sub-s.  (2). 

(c)  These  words  are  repealed  by  the  Stat.  Law  Eev.  Act,  1875,  District 
Courts  of  Bankruptcy  having  been  abolished  by  the  Bankruptcy  Act,  1869. 

(d)  This  jurisdiction  is  now  exerdseable  by  the  Charity  Commissioners: 
Charit.  Trusts  Act,  1860,  s.  2,  po«^. 

53.  It  shall   be  lawful    for  any  trustees  or  other  Deeds  of 
persons  having  the  custody  of  any  deeds  or  muniments  be  deposited^ 
of  or  relating  to  such  charity  to  deposit  the  same  for  p^^d^Tby"^ 
security  in  a  repository  which  may  be  provided  by  the  ^^®  ^^^• 

ll2 
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Sect.  58.    said  Board,  subject  to  any  regulations  to  be  made  by  the 
said  Board  under  this  Act  (a). 

(a)  By  sect.  19  of  the  Chant.  Trusts  Act,  1860,  the  Board  may  require  the 
transmission  of  documents  belonging  to  charities,  and  retain  them  in  the 
repository  mentioned  in  this  section. 

^^.™*?;         54.  Where  upon  the  application  (b)  of  any  trustees  or 

provimonally  ^  j    -       ^i  /  j      •    • 

approve  and    other  pcTsous  conccmed  m  the  management  or  admmis- 

Bchemeswhich  tratiou  of  any  charity,  or  interested  in  the  benefits  there- 

cMri^  into     of  (and  after  such  examination  or  inquiry  as  the  Board 

brlm^o^y    ^^7  think  neccssaiy  in  relation  thereto),  or  upon  any 

mmu^'       report  of    an    inspector  (c),    or    information    otherwise 

obtained  by  the  said  Board  under  this  Act,  with  relation 

to  any  charity,  it  shall  appear  to  the  said  Board  to  be 

desirable  to  have  a  new  scheme  for  the  application  or 

management  of  the  charity,  and  such  new  scheme  as 

contemplated   or   considered    desirable    by    the    Board 

cannot  be,  or  it  shall  in  the  opinion  of  the  Board  be 

doubtful  whether  it  can  be  carried  into  complete  effect 

by  the  Court  of  Chancery  (c?),  or  by  u,ny  District  or{e) 

County  Court  under  the  jurisdiction  created  by  this  Act, 

or  otherwise  than  by  the  authority  of  Parliament,  it 

shall  be  lawful  for  the  said  Board  in  every  such  case 

provisionally  to  approve  and  certify  such  new  scheme  in 

the  manner  and  subject  to  the  regulations  hereinafter 

mentioned. 

(a)  Sects.  54  to  60  of  this  Act,  which  relate  to  the  making  of  schemes 
requiring  the  authority  of  Parliament,  haye  fallen  into  disuse  in  consequence 
of  the  extreme  difficulty  which  has  been  experienced  in  obtaining  the  neces- 
sary Act :  see  anUy  p.  450. 

(6)  As  to  the  mode  of  application,  see  Charit.  Trusts  Act,  1860,  s.  4,  and 
Charit.  Trusts  Act,  1869,  s.  5,  post 

(c)  Now  ** assistant  commissioner:"  see  Charit.  Trusts  Act,  1887,  s.  2, 
sub-s.  (3),  po$U 

{d)  See  anU,  pp.  89—91  and  231. 

(c)  The  words  in  italics  were  repealed  by  the  Stat.  Law  Rev.  Act,  1875, 
District  Courts  of  Bankruptcy  having  been  abolished  by  the  Bankruptcy 
Act,  1869. 

Kotice  before       55.  One  mouth  at  least  before  any  such  new  scheme 
approval  of     shall  be  so  provisionally  approved,  notice  thereof  shall  bo 

Boheme. 
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given  'in  such  manner  as  the  Board  may  in  each  case  Beet.  55. 
consider  proper  or  expedient  for  ensuring  due  publicity, 
and  every  such  notice  shall  contain  such  particulars  of 
the  proposed  scheme  as  the  said  Board  think  fit,  and  as 
shall  be  deemed  by  the  said  Board  sufficient  to  show  the 
nature  of  such  scheme,  and  where  the  nature  thereof 
cannot  conveniently  be  shown  in  the  said  notice,  such 
notice  shall  refer  to  some  convenient  place  witliin  the 
parish  or  district,  and  to  the  office  in  London  of  the 
Registrar  of  County  Courts  Judgments  (a),  where  a  copy 
of  the  proposed  scheme  shall  be  deposited  and  may  be 
inspected,  and  every  such  notice  shall  require  any  objec- 
tions to  such  scheme  to  be  stated  or  transmitted  to  the 
said  Board  or  their  secretary  (b)  within  one  month  from 
the  time  when  the  notice  shall  have  been  given. 

(a)  Now  tho  office  of  tho  Board :  Charit.  Trusts  Amend.  Act,  1855,  s.  43, 
post. 

(J)  Or  any  officer  of  the  Board  authorized  to  act  on  behalf  of  tho  secretary : 
Charit.  Trusts  Act,  1887,  s.  3,  post. 

56.  If  after  such  notice  as  aforesaid  any  objections  Board  shall 
or  suggestions  shall  be  made,  the  Board  shall  consider  objections, 
the  same,  and  may  thereupon,  if  to  them  it  shall  seem  aftertar^^ 
fit,  alter  or  modify  the  scheme  according  to  any  such  ^^^^ 
objections  or  suggestions ;  and  after  all  such  objections 

and  suggestions,  if  any,  have  been  disposed  of,  or  if  no 
such  objections  or  suggestions  shall  have  been  made,  the 
Board,  in  case  they  shall  not  think  fit  to  refer  such 
scheme  to  an  inspector  (a)  under  the  provision  next 
hereinafter  contained,  may  proceed  to  approve  such 
scheme,  and  to  certify  the  same  in  manner  hereinafter 
mentioned. 

(a)  Now  " assistant  commissioner";  see  Charit.  Trusts  Act,  1887,  s.  2, 
Bub-s.  (3),  post. 

57.  Upon  the  requisition  of  any  person  interested  in  The  matter  of 
the  charity  in  question  (in  case  the  said  Board  after  due  may  be  re- 
consideration shall  be  of  opinion  that  there  are  sufficient  i^»eotor  for 

'  local  inqnixy. 
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^^p^*  ^y-  grounds  for  complying  with  such  requisition),  or  in  any 
other  case,  if  the  said  Board  shall  consider  it  desirable, 
the  matter  of  any  scheme  in  question  may  be  referred 
by  the  said  Board  to  one  of  their  inspectors  (a),  and  such 
inspector  (a)  shall  thereupon  proceed  to  make  a  local  in- 
quiry and  examination  into  the  matter  of  the  scheme  in 
question,  and  for  the  purposes  of  such  inquiry,  such 
inspector  (a)  may  hold  a  sitting  or  sittings  in  some  con- 
venient place  in  the  parish  or  one  of  the  parishes  or 
the  district  to  or  in  which  respectively  the  charity  in 
question  is  wholly  or  partially  situated  or  is  adminis- 
tered, and  may  take  and  receive  any  evidence  and  in- 
formation, and  hear  and  inquire  into  any  objections  or 
questions  relating  to  the  scheme  or  charity  in  question, 
and  may  from  time  to  time  adjourn  any  such  sitting, 
and  public  notice  shall  bo  given  by  such  inspector  (a)  of 
every  such  sitting  (except  an  adjourned  sitting)  fourteen 
days  at  the  least  before  the  holding  thereof,  in  such 
other  mode  as  in  the  judgment  of  the  said  Board  shall 
be  sufl&cient  to  ensure  publicity. 

(a)  Now  "assistant  commissioner":  soe  Charit.  Trusts  Act,  1887,  s.  2, 
sub-s.  (3),  post. 


Inspectors  to  68.  Evory  inspcctoT  (a)  to  whom  any  such  matter 
of^nqidries  to  shall  bc  referred  shall  report  in  writing  to  the  said 
®  ^^'  Board  the  result  of  his  inquiry,  and  whether  in  his 
opinion  the  scheme  in  question  should  be  approved  with 
or  without  any  alteration  or  modification  thereof,  and 
such  report  shall  specify  or  indicate  the  alterations  (if 
any)  which  such  inspector  (a)  shall  consider  desirable, 
with  the  reasons  for  the  same,  and  also  the  nature  of 
the  objections  (if  any)  which  shall  have  been  made  to 
the  scheme,  and  the  opinion  of  the  said  inspector  (a) 
thereon,  and  the  said  Board  shall  consider  such  report, 
and  if,  as  the  result  of  such  report  or  after  further 
inquiry,  they  shall  be  satisfied  therewith,  they  may 
proceed  to  approve  the  scheme  in  question  either  with 


CHARITABLE  TRUSTS  ACT,  1853.  619 

or  without  any  alteration,  and  to  certify  the  same  in    S«ct.  68. 
manner  hereinafter  mentioned. 

(a)  Now  ** assistant  commissioner":  see  Chaiit.  Trusts  Act,  1887,  s.  2, 
8ub-B.  (3),  po8i» 


69.  Every  scheme  to  be  approved  by  the  said  Board  Scheme 
shall  be  certified  by  them,  and  for  that  purpose  shall  bo  pro^^tobe 
embodied  in  a  certificate  to  be  made  by  the  said  Board,  ^^B^f 
and  sealed  with  their  seal ;  and  in  every  case  a  copy  of  Copies  of 
such  certificate  shall  be  deposited  in  some  convenient  be  deposited 
place  within  the  parish  or  one  of  the  parishes  or  the  &c!fai^"^' 
district  in  which  the  charity  in  question  shall  wholly  or  ^^  ^  ^ 
partially  be  situated  or  administered,  and  at  the  ofiice  in 
London  of  the  Registrar  of  County  Comi;s  Judgments  (a), 
and  a  notice  shall  also  be  given,  in  such  manner  as  the 
Board  shall    direct,   which    notice    shall  refer   to   the 
certificate  so  deposited,  and  shall  state  the  intention 
of    the  Board  to  proceed   with    the    scheme  thereby 
certified. 

(o)  Now  "office  of  the  Board" :  Oharit.  Trusts  Amend.  Act,  1855,  s.  43, 
port, 

60.  The  said  Board  shall  in  the  month  of  February  Amraai  report 
in  every  year  make  a  report  to  her  Majesty  of  all  their  before  Pariia- 
proceedings  during  the  preceding  year  up  to  the  thirty-  f^rth  au^^ 
first  day  of  December  then  last,  and  such  report  shall,  p^vi^naUy 
within  fourteen  days  after  the  making  thereof,  be  laid  approved,  &c. 
before  both  Houses  of  Parliament,  if  Parliament  be  then 
sitting,   or    otherwise  within   fourteen   days  after  the 
meeting  thereof;  and  in  such  report  the  said  Board  shall 
specially  distinguish  and  set  forth  in  full  all  the  schemes 
(if  any)  approved  by  them  under  the  provisions  lastly 
hereinbefore  contained,  together  with  the  grounds  of  such 
their  approval,  and  the  objections  (if  any)  which  have 
been  made  thereto,  and  all  proceedings  had  in  respect  of 
such  objections   and  the   grounds  on  which  any  such 
objections  have  been  overruled ;  and  in  case  it  shall  be 
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Sect.  60.    enacted  by  any  Act  of  ParKament  that  any  such  scheme 

Acta  confirm-  QT  schcmes  SO  Certified  shg,ll  be  confirmed  and  take  effect, 

to  bTd^^   either  with  or  without  any  alterations  or  modifications 

pubUo  Acta,    ^i^g^^g^f  respectively,  every  such  Act  shall  be  deemed  a 

public  general  Act  (a). 

(a)  By  the  City  of  London  Parocliial  Charities  Act,  1883,  s.  47,  post, 
the  report  under  this  section  must  describe  the  proceedings  of  the  com- 
missioners under  that  Act,  and  have  annexed  to  it  copies  of  schemes 
approyed  and  orders  made  under  that  Act. 

Trustees  of  01.  The  trustecs  or  persons  acting  in  the  administra- 
keep  aooounts  tiou  of  cvcry  charity  shall,  in  books  to  be  kept  by  them 
for  that  purpose,  regularly  enter  or  cause  to  be  entered 
full  and  true  accounts  of  all  money  received  and  paid 
respectively  on  account  of  such  charity  (J),  and  on  or 
before  the  iwenty-fifth  day  of  March  in  every  year^  or  on  or 
hefore  such  other  day  as  shall  or  may  be  fixed  and  appointed 
for  that  purpose  by  the  said  Board^  shall  catise  a  statement  in 
writing  to  be  made  of  the  income  and  revenues^  whether  actually 
paid  or  then  due,  and  the  actual  receipts  and  expenditure  of 
such  charity  for  the  year  ending  on  the  thirty-first  day  of 
December  then  next  preceding,  or  on  some  other  convenient  day_^ 
to  be  fixed  and  appointed  for  that  purpose  by  the  said  Board, 
and  also  a  balance-sheet  containing  a  clear  statement  of  the 
balance  of  such  account,  which  statement  and  balance-sheet 
respectively  shall  be  certified  under  the  hand  of  some  one  or 
more  of  such  trustees  or  persons  (and  audited  by  the  auditor  of 
such  charity,  if  any  there  be) ;  and  as  to  every  charity  whose 
gross  annual  income  for  the  time  being  shall  not  exceed  thirty 
pounds,  every  such  statement  and  balance-sheet  respectively,  or 
a  duplicate  or  true  copy  thereof  respectively,  shall  be  delivered 
or  sent  by  such  trustees  or  persons  free  of  charge  to  the  cWk 
of  the  County  Court  or  some  one  of  the  County  Courts  {if 
more  than  one)  to  whose  jurisdiction  such  charity  may  be 
subject  under  this  Act  (in  case  such  charity  be  subject  to  the 
jurisdiction  of  any  County  Court  under  this  Act),  or  if  such 
charity  be  not  subject  to  the  jurisdiction  of  any  County  Court, 
then  to  the  clerk  of  the  County  Court  for  the  district  or  any 
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one  of  the  districts  (if  more  than  one)  wherein  or  nearest  Sect.  61. 
adjoining  whereto  such  charity  is  established^  or  the  property 
thereof  {in  whole  or  in  part)  is  situate  or  administered  and 
distributed;  and  as  to  every  charity  whose  gross  annual 
income  for  the  time  being  shall  exceed  thirty  pounds j  every 
such  statement  and  balance-sheet^  or  a  duplicate  or  true  copy 
thereof  respectively  {unless  the  said  Board  shall  otherwise 
direct)y  shall  be  delivered  or  sent  free  of  charge  to  the  clerk  of 
the  peace  for  the  county  or  the  division  of  the  county ^  or 
some  one  of  the  counties  or  divisions  of  counties  (if  more 
than  one)  in  which  the  charity  is  established^  or  the  properly 
thereof  is  wholly  or  partially  situated  or  administered  and 
distributed ;  and  every  such  statement  and  balance-sheetj  or  a 
duplicate  or  true  copy  thereof  respectively ^  shall  be  kept  and 
registered  without  fee  or  reward  by  the  Registrar  of  County 
Courts  Judgments  or  the  clerk  of  such  County  Courtj  and  the 
clerk  of  the  peace  of  such  county  or  division  respectively^ 
and  shall  be  open  to  the  inspection  of  all  personSj  at  all 
seasonable  hours j  on  payment  of  the  sum  of  one  shilling  to  the 
registrar  or  clerk  for  every  such  inspection  ;  and  any  person 
may  require  and  have  a  copy  of  any  such  statement  and 
balance-sheet^  or  of  any  part  thereof ^  paying  therefor  to  such 
registrar  or  clerk  after  the  rate  of  twopence  for  every 
seventy 'two  words  or  figures ;  and  a  duplicate  or  copy  of 
every  such  statement  and  balance-sheet  to  be  made  according 
to  the  foregoing  provision^  so  certified  and  audited  as  aforesaid^ 
shall  be  delivered  or  transmitted^  through  the  post  or  otherwise^ 
free  of  charge^  by  such  trustees  or  other  persons^  to  tlie  said 
Boardy  on  or  before  the  said  twenty-fifth  day  of  March  in 
every  year^  or  such  other  day  as  may  be  fixed  and  appointed 
by  the  said  Board  as  aforesaid;  and  the  said  Board  may 
from  time  to  time  by  any  order  direct  that  the  statement  and 
balance-sheet^  or  a  duplicate  or  true  copy  thereof  respectively ^ 
of  the  accounts  of  any  charity  whose  gross  annual  income 
exceeds  thirty  pounds^  shall  be  delivered  or  sent  to  the  clerk 
of  the  County  Court  in  the  sam^  manner  as  if  the  income  of 
such  charity  did  not  exceed  thirty  pounds ;  and  the  said 
Board  may  make  and  give  such  further  and  other  orders  and 
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Sect  61.  directions  in  relation  to  the  delivery  and  publication  of  such 
accounts^  and  the  form  thereof  as  they  may  think  fit^  which 
directions  and  orders  shall  he  obligatory  on  and  obeyed  by  all 
such  trustees  and  persons  as  aforesaid. 

(a)  The  provisions  as  to  the  accounts  of  tmsteos  are  now  contained  in 
sects.  44  and  45  of  the  Charit.  Trusts  Amend.  Act,  1855,  post)  and  see  note 
to  sect.  44. 

(6)  The  rest  of  this  section  is  repealed  by  sect.  44  of  the  Charit.  Trusts 
Amend.  Act,  1855,  post, 

Exemptiona        Q2.  This  Act  shall  not  extend  to  the  Universities  of 
tion  of  Oxford,  Cambridge,  London,  or  Durham,  or  any  college 

or  hall  in  the  said  Universities  of  Oxford,  Cambridge,  and 
Durham,  or  to  any  cathedral  or  collegiate  church,  or  to 
any  building  registered  as  a  place  of  meeting  for  religious 
worship  with  the  Registrar-Greneral  of  Births,  Deaths, 
or  Marriages  in  England  and  Wales,  and  bond  /cfe  used 
as  a  place  of  meeting  for  religious  worship  (i),  nor  shall 
this  Acty  for  the  period  of  two  years  from  the  passing  thereof 
extend  or  be  in  any  manner  applied  to  charities  or  institutions^ 
the  funds  or  income  of  which  are  applicable  exclusively  for  the 
benefit  of  persons  of  the  Roman  Catholic  persuasion^  and  which 
are  under  the  superintendence  or  control  of  persons  of  that 
persuasion  ((?),  nor  shall  this  Act  extend  or  be  applied  to  the 
Commissioners  of  Queen  Anne's  Bounty,  or  to  the  British 
Museum,  or  to  any  friendly  or  benefit  society,  or  savings- 
bank,  or  any  institution,  establishment,  or  society  for 
religious  or  other^charitable  purposes,  or  to  the  auxiliary 
or  branch  associations  connected  therewith,  wholly  main- 
tained by  voluntary  contributions,  or  any  bookselling  or 
publishing  business  carried  on  by  or  under  the  direction 
of  any  society  wholly  or  partially  exempted  from  this 
Act,  so  far  as  such  business  is  or  shall  be  carried  on  by 
means  of  voluntary  contributions  only,  or  the  capital  or 
stock  of  such  business ;  and  where  any  charity  is  main- 
tained partly  by  voluntary  subscriptions  and  partly  by 
income  arising  from  any  endowment,  the  powers  and 
provisions  of  the  Act  shall,  with  respect  to  such  charity, 
extend  and  apply  to  the  income  from  endowment  only, 
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to  the  exclusion  of  voluntary  subscriptions,  and  the  Sect.  62. 
application  thereof ;  and  no  donation  or  bequest  unto  or 
in  trust  for  any  such  charity  as  last  aforesaid,  of  which 
no  special  application  or  appropriation  shall  be  directed 
or  declared  by  the  donor  or  testator,  and  which  may 
legally  be  applied  by  the  governing  or  managing  body 
of  such  charity  as  income  in  aid  of  the  voluntarj^ 
subscriptions,  shall  be  subject  to  the  jurisdiction  or 
control  of  the  said  Board,  or  the  powers  or  provisions 
of  this  Act;  and  no  portion  of  any  such  donation  or 
bequest  as  last  aforesaid,  or  of  any  voluntary  subscrip- 
tion, which  is  now  or  shall  or  may  from  time  to  time  be 
set  apart  or  appropriated  and  invested  by  the  governing 
or  managing  body  of  the  charity,  for  the  purpose  of 
being  held  and  applied  or  expended  for  or  to  some 
defined  and  specific  object  or  purpose  connected  with 
such  charity,  in  pursuance  of  any  rule  or  resolution 
made  or  adopted  by  the  governing  or  managing  body  of 
such  charity,  or  of  any  donation  or  bequest  in  aid  of  any 
fund  so  set  apart  or  appropriated  for  any  such  object  or 
purpose  as  aforesaid,  shall  be  subject  to  the  jurisdiction 
or  control  of  the  said  Board  or  the  powers  or  provisions 
of  this  Act  (d) ;  and  nothing  in  this  Act  shall  subject  the 
funds  or  property  of  any  missionary  or  other  similar 
society,  or  the  missionaries,  teachers,  or  officers  of  such 
society,  or  of  any  branch  thereof,  which  funds  or  pro- 
perty shall  not  be  within  the  limits  of  England  or  Wales, 
to  the  jurisdiction  of  the  said  Board:  Provided  always, /jpi^^^^^^^^ - 
that  the  said  exemption  shall  not  extend  to  any  cathedral,  '     ^' 

collegiate,  chapter,  or  other  schools. 

(a)  Institutions  included  in  this  section  are  expressly  exempted  from  Exemptions 
the  Charit.  Trusts  Amend.  Act,  1855 :  see  sects.  47  and  48  of  that  Act,  £^^^^i^• 
po8L  And  by  sect.  49  of  the  same  Act  the  coUeges  of  Eton  and  Win- 
chester are  expressly  excepted  from  that  and  the  present  Act.  The  institu- 
tions thus  exempted  are  also  exempted  from  the  other  Charit.  Trusts  Acts 
by  reason  of  the  fact  that  each  of  those  Acts  is  directed  to  be  read  as  one 
vith  the  present  Act :  see  n.  (a)  to  sect.  1  of  this  Act,  ante. 

Exempted  charities  may  apply  to  have  the  benefit  of  the  Acts  extended  to 
them  either  whoUy  or  partiaUy :  Charit.  Trusts  Act,  1869,  s.  14,  post. 
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In  tlie  case  of  cliarities  falling  within  the  exemptions  of  this  section,  the 
consent  of  the  Charity  Commissioners  to  legal  proceedings  under  sect.  17  of 
this  Act,  anUf  is  not  required. 

Thus,  their  consent  was  not  required  to  an  action  for  removing  the  minister 
of  a  building  registered  as  a  place  of  meeting  for  religious  worship,  and 
executing  the  trusts  thereof:  Glen  v.  Gregg,  21  Ch.  D.  513. 

A  contrary  opinion  was  expressed  by  Lord  Chelmsford  in  the  earlier  case 
of  Att'Gen.  v.  Sidney  Sitasex  College,  Cambridge,  21  Ch.  D.  514,  n.  An  infor- 
mation had  been  filed  against  two  Cambridge  colleges  as  to  the  proceeds  of 
estates  held  under  a  certain  will,  and  Lord  Chelmsford  said  that  it  would  be 
strange  if  this  section  rendered  sect.  17  inapplicable,  *'as  then  a  clause 
intended  for  the  benefit  of  the  colleges  and  uniyersities  would  be  turned  to 
their  disadvantage."  This,  however,  was  a  mere  dictum.  See,  further,  Re 
Wilson's  Will,  19  Beav.  594 ;  Pease  v.  Pattimon,  32  Ch.  D.  154 ;  Strickland  v. 
Weldon,  28  Ch.  D.  426. 

Where  part  of  an  estate  belongs  to  a  charity  which  is  not  within  this 
section,  and  the  residue  to  pui'poses  connected  with  a  college  or  other  in- 
stitution which  is  within  this  section,  an  application  to  the  Court  for  p\ir- 
jwses  connected  with  the  institution  which  is  within  the  section  does  not  re- 
quire the  sanction  of  the  Charity  Commissioners :  Jle  Meyrick^e  Charity,  24 
L.  J.  Ch.  669.  See  also  note  (a)  to  sect.  17,  ante,  p.  479;  and  AU,-Gen.  v. 
Dean  and  Canons  of  Manchester,  18  Ch.  D.  596,  there  cited.  See  also  Boyal 
Society  of  London  v.  Thompson,  cited  in  note  {d)  to  the  present  section,  post. 

Similarly,  the  restrictions  on  sales,  mortgages,  and  leases  imposed  by 
sect.  29  of  the  Charit.  Trusts  Amend.  Act,  1855,  are  not  applicable  in  the 
case  of  institutions  within  this  section :  Governors  for  Relief  of  Poor  Widows, 
Ac,  of  Clergymen  v.  Sutton,  27  Beav.  651 ;  Royal  Society  of  London  v.  Thomp- 
son, 17  Ch.  D.  407;  Finnis  and  Young  to  Forbes  and  Pochin  (No.  2),  24 
Ch.  D.  591. 

(b)  See  Glen  v.  Gregg,  21  Ch.  D.  513,  cited  in  the  last  note. 

A  similar  exemption  is  contained  in  sect.  9  of  the  Hlaces  of  Beligious  Wor- 
ship Begistration  Act,  1855.  As  to  this,  and  as  to  the  registration  of  places 
of  worship,  see  ante,  pp.  285,  286. 

Two  circumstances  must  concur  in  order  to  bring  a  case  within  the  present 
exemption :  in  the  first  place,  the  building  must  be  registered  as  a  place  of 
worship ;  in  the  second  place,  it  must  be  bond  fide  used  as  such. 

If  either  of  these  requirements  is  not  satisfied,  it  would  seem  that  the  case 
does  not  strictly  come  within  the  exemption.  In  practice,  however,  this 
distinction  has  not  been  regarded. 

This  exemption  has  been  substantially  removed  by  sect.  15  of  the  Charit. 
Trusts  Act,  1869,  which  brings  places  of  worship  within  the  jurisdiction  of 
the  Board,  so  far  as  relates  to  the  appointment  and  removal  of  trustees,  the 
Testing  of  real  or  personal  estate,  and  the  establishment  of  schemes:  see 
note  (a)  to  that  section,  post, 

(c)  The  words  in  italics  were  repealed  by  the  Stat.  Law  Bev.  Act,  1875. 
The  exemption  of  Boman  Catholic  charities  had  previously  been  from  time 

to  time  extended  by  the  Charit.  Trusts  Amend.  Act,  1855,  s.  47,  and  by  19  & 
20  Yict.  c.  76,  20  &  21  Vict.  c.  76,  and  21  &  22  Vict.  c.  51,  to  1st  September, 
1859.  After  that  date  such  charities  became  subject  to  the  Charit.  Trusts 
Acts. 
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(d)  The  jurisdiction  of  the  Court  in  regard  to  voluntary  subscriptions  has  (^)- 

already  been  considered :  see  ante,  p.  97.    It  may,  however,  be  useful  to  Jurisdiction 
examine  the  cases  more  closely.  of  Court. 

The  jurisdiction  of  the  Court  to  administer  a  charity  estate  depends  on  the 
existence  of  a  trust. 

If  the  Court  finds  that  there  is  property  impressed  with  a  charitable  trust,  Existence  of 
it  will  see  to  the  execution  of  the  trust  and  will  administer  the  estate.    It  is  trust, 
altogether  immaterial  whether  the  property  originated  in  the  donation  of  one 
person  or  the  subscriptions  of  many.    If  there  is,  in  fact,  property  held  upon 
trust,  the  Court  has  jurisdiction. 

Thus,  the  Court  will  execute  the  trusts  of  a  fund  raised  by  voluntary  sub-  Subscriptions 

Bcriptions  for  the  establishment  of  a  hospital:  Att,^Oen,  v.  Kell,  2  Beav.  fonmiig 
^^,  permanent 

And  it  makes  no  difference  whether  the  fund  is  subscribed  to  form  the  immediate 
endowment  of  a  permanent  charitable  institution,  or  whether  it  is  intended  distribution, 
to  be  applied  at  once  to  answer  an  immediate  charitable  purpose. 

Thus,  where  a  fund  had  been  raised  by  voluntary  subscriptions  for  the 
relief  of  sufferers  in  a  colliery  accident,  the  Court  interfered  to  see  to  its 
application :  Pease  v.  Pattinson,  32  Ch.  D.  154.  So,  again,  where  a  fund  had 
been  raised  for  the  improvement  and  repair  of  a  chiirch:  Strickland  v. 
Weldon,  28  Ch.  D.  426.  In  the  last-mentioned  case  the  action  failed  because 
it  was  improperly  constituted  by  reason,  among  other  things,  of  the  absence 
of  the  Attorney-Gteneral. 

The  case  is  quite  different  where  there  is  no  fund  as  yet  in  existence ;  as,  Ko  fund  in 
for  instance,  where  the  Court  is  asked  to  give  directions  with  regard  to  existence, 
voluntary  subscriptions  which  may  or  may  not  be  collected.  Obviously,  the 
Court  can  no  more  administer  subscriptions  not  yet  collected  than  it  can 
declare  the  trusts  of  a  bequest  before  the  testator  dies.  In  one  case,  an 
information  was  filed  for  the  execution  of  the  trusts  of  a  dissenting  chapel, 
and  it  appeared  that  the  expenses  of  the  repairs  of  the  building,  and  of  the 
celebration  of  divine  service,  were  defrayed  by  voluntary  contributions  made 
from  time  to  time  at  the  church  door.  Lord  Eldon  said  :  **This  Court  has 
nothing  to  do  with  the  voluntary  subscriptions  which  may  be  paid  to-day  and 
withheld  to-morrow;  its  jurisdiction  is  founded  only  on  its  right  to  declare 
the  trust  of  the  chapel,  and  how  the  chapel  is  to  be  used  "  :  Leslie  v.  Birnie, 
2  Euss.  114,  119.     See  Davis  v.  Jenkins,  3  V.  &  B.  151. 

In  Leslie  v.  Birnie,  if  the  subscriptions  had  actually  been  raised,  and  the 
trustees  had  refused  to  apply  them  for  the  purposes  intended,  the  Court  would 
certainly  have  interfei'ed  to  enforce  the  proper  application  of  the  fund.  The 
case  would  then  have  been  similar  to  Pease  v.  PaUinson  and  Strickland  v. 
Weldm. 

And  the  fact  that  a  charity  is  dependent  for  its  income  on  voluntary  Oharii^  being 
subscriptions  may  make  the  Court  reluctant  to  interfere,  even  though  it  is  dq)en<ient  on 
possessed  of  property  settled  by  a  trust  deed.  anl^riptionfl 

In  Ex  parte  Pearson,  6  Price,  214,  there  waJs  a  school,  the  only  endowment  may  make 
of  which  was  the  land  and  building,  which  was  settled  by  a  trust  deed,  the  ^^ 
income  of  the  charity  being  entirely  derived  from  voluntary  subscriptions,  interfere. 
The  Court,  although  not  denying  that  it  had  jurisdiction  to  execute  the  Ex  parte 
trusts  of  the  deed,  yet  considered  that  it  ought  not  Hghtly  to  interfere  where  Pearson, 
the  result  might  be  to  stop  the  voluntary  subscriptions* 
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Eicliardfl,  0.  B.,  said  (at  p.  221):  **This  Court,  being  called  upon  to  interfere 
•with  respect  to  this  particular  charity,  must  not  fail  to  recollect  that  it  has  no 
existence  except  from  the  daily  and  voluntary  contribution  of  the  subscribers 
who  may  withhold  their  subscriptions  to-morrow,  when  there  would  be  an  end 
of  the  institution  altogether.  If  we  had  any  jurisdiction  in  a  case  of  thiB 
description,  it  would  be  a  most  injurious  thing  to  make  an  order  now,  in  its 
nature  decretal,  in  a  case  wherein the  institution  might  in  conse- 
quence be  put  an  end  to." 

The  question  of  the  jurisdiction  of  the  Charity  Commissioners  is  one  of 
greater  complexity;  It  depends  upon  the  obscure  provisions  of  this  section, 
by  which  exemptions  from  the  Act  are  created  in  the  case  of  institutionfl 
**  wholly  maintained  by  voluntary  contributions  "  and  charities  **  maintained 
partiy  by  voluntary  subscriptions  and  partly  by  income  arising  from  an 
endowment." 

These  provisions  may  be  analysed  thus : — 

( 1 )  Institutions  wholly  maintained  by  voluntary  contributions  are  exempted 

from  the  Act. 

(2)  Charities  maintained  partly  by  voluntary  subscriptions  and  partiy  by 

income  arising  from  an  endowment  are  exempted  so  far  as  relates 
to  the  voluntary  subscriptions  and  the  application  thereof. 

(o.)  Donations  and  bequests  of  which  no  special  application  or 
appropriation  is  directed  by  the  donor  or  testator,  and  which  may 
be  legally  applied  as  income  in  aid  of  the  voluntary  subscriptions, 
are  also  exempted. 

(6.)  Such  donations,  bequests,  and  voluntary  subscriptions  remain 
exempt,  even  though  appropriated  and  invested  by  the  governing 
body  for  some  specific  object  connected  with  the  charity. 

(c.)  Donations  and  bequests  in  aid  of  a  fund  so  appropriated  are 
also  exempt. 
The  following  interpretation  of  the  provisions  seems  to  be  that  which  is 
most  reasonable  in  itself  and  most  in  accordance  with  the  decisions. 

No  distinction  in  meaning  can  be  drawn  between  voluntary  contributions 
and  voluntary  subscriptions,  although  it  must  be  confessed  that  the  use  by 
the  legislature  of  the  two  expressions,  where  either  would  have  suflfioed,  is 
inexplicable.  In  Oovernors  for  Relief  of  Poor  Widows,  <&c.  of  Clergymen  v. 
Sutton  y  27  Beav.  651,  Lord  Bomilly  treated  the  expressions  as  identical  in 
meaning.  That  was  a  case  of  a  charity  "maintained  partiy  by  voluntary 
subscriptions  and  partiy  by  income  arising  from  an  endowment,"  and  the 
M.  B.  in  his  judgment  made  frequent  use  of  the  expression  •*  voluntary 
contributions  "  in  place  of  **  voluntary  subscriptions." 

"Voluntary  contributions"  and  *'  voluntarj'  subscriptions"  are  both  used 
in  the  section  in  contradistinction  to  "  income  arising  from  an  endowment." 
It  follows  that  the  expressions  include  only  contributions  and  subscriptions 
intended  by  the  donor  to  be  used  as  part  of  the  current  income  of  the 
charity.  On  the  other  hand,  they  are  not  confined  to  recurrent  subscriptions, 
but  must  be  extended  to  every  donation  and  bequest  which  may  properly  be 
applied  as  income  and  not  as  capital. 

In  was  held  by  Lord  BomiUy,  in  Govemore  for  Belief  of  Poor  Widows,  &c. 
of  Clergymen  v.  Sutton,  27  Beav.  at  p.  663,  that  "  endowment,"  as  used  in 
this  section,  has  reference  to  an  endowment  made  for  some  specific  or  par- 
ticular purpose  of  trust,  as  distinct  from  the  general  puipose  and  object  of 
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the  association ;  and  ho  construed  the  definition  of  *'  endowment"  in  sect.  66     Sect.  62 
of  this  Act  in  accordance  with  this  view :  see  poaty  p.  533.  W' 

It  is  submitted  {post,  p.  533)  that  **  endowment,"  as  defined  in  sect.  66, 
includes  every  kind  of  capital  property  belonging  to  a  charity.  And  if  the 
view  above  taken,  that  voluntary  contributions  and  subscriptions  include 
only  subscriptions  intended  to  bo  used  as  income,  is  correct,  it  would  seem 
that  there  is  no  reason  why,  in  this  section  also,  **  endowment"  should  not 
comprise  every  kind  of  capital  property  belonging  to  the  charity. 

If  this  is  so,  any  gift  of  a  capital  sum  to  a  charity  is  an  endowment.  A 
donation  or  bequest  which,  although  not  made  for  a  specific  purpose  or  trust, 
is  nevertheless  intended  by  the  donor  or  testator  to  be  treated  as  a  capital 
fund  of  which  the  income  only  is  to  be  expended  for  the  purposes  of  the 
charity,  is  within  this  definition.  So  also  is  a  fund  raised  by  volimtary  sub- 
scriptions, if  such  subscriptions  are  not  intended  to  be  employed  as  part  of 
the  income  of  the  charity,  but  to  constitute  a  permanent  capital  sum  of 
which  the  income  only  is  to  be  Tised. 

This  interpretation  seems  to  give  an  intelligible  meaning  to  the  section.  Distinction 

** Endowment"  includes  any  gift,  whether  derived  from  the  donation  of  one  between 

.  .  **endow- 

person  or  the  subscriptions  of  many,  intended  to  be  used  as  capital.    "  Volun-  ^ent "  and 

tary  contributions"  and  *  *  voluntary  subscriptions,"  which,  as  has  been  stated,  "  voluntaiy 

are  used  in  contradistinction  to   **  income  arising  from  an  endowment,"  contribu- 

comprise  all  gifts  (including  donations  and  bequests)  intended  to  be  used  as  «  gubscrip- 

income.  tions.*' 

In  Pease  v.  Pattinson,  32  Oh.  D.  154,  a  fund  raised  by  voluntary  eub-  Pease  v. 
scriptions  and  vested  in  trustees  for  the  relief  of  the  sufferers  from  a  colliery  P(tttin8on, 
accident  was  held  to  be  a  charity  "  wholly  maintained  by  volimtary  con- 
tributions." 

An  opinion  to  the  like  effect  was  expressed  with  regard  to  a  fund  raised  Strickland  v« 
by  voluntary  subscriptions  for  the  purpose  of  improving  a  church :  Strick^  Weldon. 
land  V.  Weldon,  28  Ch.  D.  at  p.  430. 

It  will  be  noted  that  in  neither  of  these  cases  was  a  permanent  fund  in- 
tended to  be  created.  In  each  of  them  the  whole  of  the  sum  collected  was 
intended  to  be  applied  once  for  all  for  the  purpose  indicated. 

"Voluntary  contributions"  and  ** voluntary  subscriptions"  retain  their  Voluntary 
character,  although  they  may  not  in  fact  have  been  appHed  as  part  of  the  ^^5*"^^^^^ 
income  of  the  charity,  but  may  have  been,  by  the  action  of  the  governors  or  tions  invested 
trustees,  set  apart  and  invested  as  a  i)erm£inent  fund  for  the  benefit  of  the  ^  permanent 
charity.    In  other  words,  it  is  the  intention  of  the  donors  or  contributors 
which  constitutes  a  fund  an  endowment,  not  the  purpose  to  which  it  has  in 
fact  been  applied. 

As  regards  charities  "maintained  partly  by  voluntary  subscriptions  and  Charity 
partly  by  income  tirising  from  an  endowment,"  this  rule  merely  re-states  the  P":"^  main- 
express  provision  of  the  section,  that  donations  and  bequests  applicable  as  volunta^ 
income,  and  investments  by  the  charity  of  such  donations,  bequests,  and  sabecriptlons. 
voluntary  subscriptions,  are  exempt  from  the  Act. 

The  case  of  a  charity  of  this  kind  arose  in  Governors  for  Belief  of  Poor  Oovemorefor 
Widows,  &c,  of  Clergymen  v.  Sutton,   27  Beav.   651.     There  the  plaintiff  ^el*«f,  ^*  of 
charity  was  founded  by  charter  in  1678.    During  the  early  period  of  its  SuUm^^  ^ 
existence  its  funds  had  arisen  entirely  from  voluntary  donations  and  sub- 
scriptions.   The  governors  had  also  fi'om  time  to  time  accepted  grants  for 
special  charitable  purposes,  distinct  from  the  general  purposes  of  the  corpo- 
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ration,  but  no  question  with  regard  to  tbem  arose  in  tbia  case.  In  1682  the 
governors  purchased  out  of  the  voluntary  subscriptions  certain  freehold 
property  for  the  general  purposes  of  the  charity,  no  special  trust  being  de- 
clared of  it.  The  plaintiffs  had  recently  agreed  to  sell  this  property  to  the 
defendants,  and  the  question  was  whether  the  sanction  of  the  Charity  Com- 
missioners was  required  under  sect.  29  of  the  Charit.  Trusts  Amend.  Act, 
1855,  post.  It  was  held  that  the  property  was  not  an  endowment,  but  that, 
having  been  purchased  by  voluntary  subscriptions,  it  retained  that  character, 
and  was  within  the  exemptions  of  this  section. 

In  Royal  Society  of  London  y,  Thompson^  17  Ch.  D.  407,  the  Eoyal  Society 
having  agreed  to  sell  certain  lands  which  had  been  purchased  by  them  in 
1732  out  of  moneys  arising  from  the  subscriptions  of  members,  the  question 
was  raised  whether  the  sanction  of  the  Charity  Commissioners  was  required. 
It  appeared  that  the  Eoyal  Society  was  a  voluntary  association  incorporated 
by  charters  of  Charles  II.,  that  its  members  were  elected  by  ballot,  subject 
to  certain  payments,  and  that  no  one  outside  the  society  could  claim  admis- 
sion to  it,  nor  were  there  any  duties  which  the  public,  as  distinguished  from 
its  own  fellows  or  members,  could  call  upon  the  society  to  perform.  There 
were  certain  trust  funds  administered  by  the  societj',  which  constituted 
endowments  for  various  purposes,  but  no  part  of  them  was  applied  in  pay- 
ment of  the  purchase-money  of  the  estate  in  question.  It  was  held  by  Hall, 
y.-C,  that  the  case  came  within  this  section,  and  that  the  sanction  of  the 
Charity  Commissioners  was  not  required. 

The  same  rule  is  applied  to  the  case  of  an  institution  wholly  maintained 
by  voluntary  contributions.  Here,  again,  investments  of  volimtary  con- 
tributions as  a  permanent  fund  do  not  constitute  an  endowment :  Finnia  and 
Young  to  Forbes  and  Poehin  (No.  2),  24  Ch.  D.  591.  See  further  as  to  this 
case,  posty  p.  533. 

In  Re  Wilson's  Will,  19  Beav.  594,  it  was  held  that  a  legacy  to  **  The 
Newport  Pagnoll  Academy,  of  which  the  Rev.  Thomas  Bull  is  tutor,"  which 
was  maintained  partly  by  an  income  arising  from  an  investment  of  moneys, 
but  principally  by  voluntary  contributions,  came  within  the  words  "  donation 
and  bequest,"  and  that  the  sanction  of  the  commissioners  was  not  required 
to  a  petition  for  payment  of  it  out  of  Court. 

Where  a  testator  gave  a  fund  to  trustees  in  trust  to  apply  the  income  in 
supporting  a  school  which  he  had  founded,  but  gave  power  also  to  revoke 
the  trust  and  divert  the  fund  to  other  purposes,  it  was  held  not  to  be  a  case 
in  which  no  special  application  had  been  directed  by  the  testator,  and,  there- 
fore, not  to  be  within  this  section :  Re  Sir  Robert  PeeVs  School  at  Tamworth, 
L.  R.  3  Ch.  at  p.  549. 

The  burden  of  proof  that  a  charity  is  within  the  exemptions  of  this  section 
is  upon  those  who  allege  it.  See,  however,  Finnis  and  Young  to  Forbes  and 
Poehin  (No.  2),  24  Ch.  D.  591,  stated  jpoaf,  p.  533,  and  the  observations  there 
made  upon  that  case. 


Exempted  QQ^  Jf  shall  he  lawful  for  any  of  the  charities  exempted 

petition  Com-  from  the  operation  of  this  Actj  hy  order  or  resolution  duly 
have  benefit  made  in  conformity  with  the  constitution  or  rules  of  such 
^    ^ '  charity  {and  which  in  that  case  only  shall  be  linding)^  to 
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apply  by  petition  to  the  Commissioners  to  have  the  benefit  of  Sect.  68. 
this  Act  either  generally  or  as  to  any  of  the  provisions  herein 
contained ;  and  such  petition  shall  be  under  the  seal  of  such 
charity  if  incorporated^  and  if  not^  then  under  the  hands  of 
the  major  part  of  the  trustees  and  governing  body  of  such 
charity ;  and  in  such  case  it  shall  be  lawful  for  the  Commis- 
sioners^ if  they  shall  think  fit^  to  make  an  order  in  conformity 
with  such  application^  and  such  charity  shall  thenceforth  be 
entitled  to  and  be  bound  by  all  the  provisions  of  this  Act^  if 
admitted  generally  thereto^  or  by  such  of  the  enactments 
thereof  as  shall  be  mentioned  and  specified  in  such  order  of 
the  Commissioners^  but  in  either  case  in  the  same  manner  as 
if  such  charity  had  not  been  exempted  from  this  Act^  or 
such  exemption  had  not  extended  to  the  enactments  specified 
in  such  order  (a). 

(a)  Eepealed  by  sect.  17  of  the  Charit.  Trusts  Act,  1869,  sect.  14  of  that 
Act  being  substituted  for  it. 

In  Hamilton  v.  Spotiiswoode,  15  W.  E.  118,  an  application  had  been  made  Application 
on  behalf  of  a  charitable  institution,  exempted  from  the  Act,  to  the  Charity  by  governors 
Commissioners  under  this  section,  in  pursuance  of  a  resolution  passed  at  a  ^^^tS^ 
meeting  of  the  trustees  and  major  part  of  the  governing  body  of  the  injstitu- 
tion.    The  meeting,  however,  consisted  only  of  the  remaining  members  of 
the  original  committee,  the  governing  body  having  never  been  properly 
renewed  according  to  the  rules  of  the  institution,  and  the  plaintiff,  who  was 
one  of  the  trustees,  dissented.    It  was  held  by  Lord  Homilly,  M.  B.,  that 
there  had  been  no  **  order  or  resolution  duly  made  in  conformity  with  the 
constitution  or  rules  "  of  the  charity,  and,  consequently,  that  the  Charity 
Commissioners  had  no  power  to  accede  to  the  application.    Under  the  sub- 
stituted section,  the  application  may  be  made  by  such  of  the  trustees  or  the 
persons  acting  in  the  administration  of  the  charity  as  might,  under  the 
Charit.  Trusts  Acts  (if  the  charity  were  not  one  exempted  from  the  oi)eration 
of  the  Acts),  apply  for  a  scheme. 

64.  Provided  also,  that  if  any  question  or  dispute  Disputes 
shall  arise  among  the  members  of  any  charity  exempted  ^^^  of 
from  the  operation  of  this  Act  (a)  in  relation  to  any  oflSce,  or  ^^^^IJ^  to 
the  fitness  or  disqualification  of  any  trustee  or  officer,  or  ^^^^^^j^' 
his  election  or  removal,  or  generally  in  relation  to  the  Commia- 

t        •  •       t     11"!        1        i»ii»  sioners  (a). 

management  of  the  charity,  it  shall  be  lawful  for  two- 
thirds  of  the  members  present  at  any  special  meeting, 
duly  convened  by  notice  for  the  purpose  in  the  same 
manner  in  which  meetings  of  such  charity  are  by  the 
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Sect.  64.  rules  thereof  appointed  to  bo  held  and  convened,  to  refer 
such  question  or  dispute  to  the  arbitration  of  the  Com- 
missioners, who  shall  accept  such  reference  and  act 
therein  as  arbitrators,  and  their  award  shall  be  final,  and 
may  be  made  a  rule  of  her  Majesty's  High  Court  of 
Chancery  (J). 

(a)  Sect.  40  of  the  Chant.  Trusts  Amend.  Act,  1855,  posty  extends  this 
section  to  aU  charities  within  the  Charit.  Trusts  Acts.  The  words  in  italics 
haying  thus  become  unnecessary  were  repealed  by  the  Stat.  Law  Rev.  Act, 
1875. 

See,  further,  as  to  the  protection  from  liability  afforded  by  these  Acts, 
sect.  16  of  this  Act,  ante,  p.  475,  and  note  thereto. 

{h)  As  to  making  awards  rules  of  Court,  see  Dan.  C.  P.  6th  ed.  pp.  2189, 
2190. 


Legal  estate        QQ^  The  legal  estate  in  all  lands  which  at  the  time  of  the 

in  ohanty 

landfl  vested    possing  of  the  Act  of  the  Session  holden  in  the  fifth  and  sixth 
cjotpotSSotis,   years  of  King  William  the  Fourth^  chapter  seventy-six^  wa^ 
date^of  6  &  0   vcstcd  in  the  body  corporate  of  any  borough  which  became 
0^76*  aid  not  ^^J^^^  ^^  ^^^  provisions  of  the  said  Act^  or  in  any  one  or  more 
v"*^^'       ^^  ^^^  members  of  such  body  corporate^  in  his  or  their  corporate 
trustees,  shall  capacity^  solcly  or  together  with  any  person  or  persons  elected 
trustees  with-  solely  by  such  body  corporate  J  or  solely  by  any  particular 
^ceT&c!^'     number^  class,  or  description  of  members  of  such  body  corporate, 
in  whole  or  in  part  in  trust  or  for  the  benefit  of  any  charitable 
uses  or  trusts  whatsoever,  and  which  legal  estate  shall  not 
have  been  since  duly  conveyed  or  assured  to  and  vested  in  the 
trustees  appointed  by  the  Lord  High    Chancellor  under  the 
provisions   of  the  said  Act,   or  such  of  them  as  shall  be 
surviving  and  continuing  trustees,  or  otherwise  lawfully  con- 
veyed, aliened,   or  disposed  of  by  such  body  corporate  or 
member  or   members   thereof,   shall  from  and  immediately 
after  the  passing  of  this  Act,  and  without  any  actual  con- 
veyance, assignment,  or  other  assurance  thereof,  be  vested  in 
the  trustees  so  appointed,  or  such  of  them  as  shall  be  surviving 
and  continuing  trustees  under  such  appointtnent  as  aforesaid, 
according  to  the  respective  estates  and  interests  therein,  and 
subject  to  such  and  the  same  charges  and  incumbrances  and 
upon  such  and  the  same  trusts  as  the  same  were  respectively 
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subject  to  previously  to  such  vesting ;  and  in  every  case,  upon  Sect.  65. 
the  deathj  resignation^  or  removal  of  any  of  the  trustees^  and 
upon  any  appointment  of  any  new  trustee  or  trustees  respec- 
tively^ the  legal  estate  in  the  same  landsj  and  in  all  other  lands 
subject  to  any  such  charitable  uses  or  trusts  which  may  for  the 
time  being  be  vested  in  the  trustees  or  any  of  them^  or  in  any 
persons  or  the  heirs  or  devisees  of  any  person  who  may  have 
diedj  resigned^  or  been  rcTnovedy  shall  vest  in  the  persons  who 
after  such  death^  resignation^  or  removal^  and  such  appoint- 
ment of  such  new  trustee  or  trustees  respectively^  shall  continue 
or  be  the  trustees  for  the  time  being^  without  any  conveyance 
or  assurance  whatsoever  {a). 

(a)  Eepealed  by  the  Municipal  Corporations  Act,  1882,  ^post;  sect.  133  of 
that  Act  being  substituted.    See  also  ante,  pp.  197  eb  eeq, 

66.  In  the  construction  of  this  Act,  except  where  the  interpretation 
context  or  other  provisions  of  the  Act  may  require  a 
different  construction,  the  expression  ^^  Court  of  Chan- 
cery" shall  mean  and  include  the  Master  of  the  Rolls 
and  every  Judge  of  the  Court  of  Chancery  in  England ; 
the  expression  "Lord  Chancellor"  shall  mean  and 
include  the  Lord  Chancellor  of  Great  Britain  and  the 
Lord  Keeper  and  Commissioners  of  the  Great  Seal  of 
Great  Britain  for  the  time  being ;  the  expressions  "  Dis- 
t?'ict  Court  of  Bankruptcy  ^^  and  ^^  District  Court  ^^  shall 
mean-  and  include  every  District  Court  of  Bankruptcy  esta- 
blished or  to  be  established  under  the  Act  of  the  fifth  and 
sixth  years  of  tJie  reign  of  her  present  Majesty ^  chapter 
twenty-two^  or  under  any  other  Act  or  Acts  passed  or  to  be 
passed  for  tJie  alteration  or  amendment  or  the  extension  of  the 
same  Act,  or  for  the  establishment  of  any  District  Court  or 
Courts  of  Bankruptcy  in  England  or  WaleSy  and  every  Com- 
missioner or  Judge  of  every  such  District  Court  (a);  the 
expression  "County  Court"  shall  mean  and  include 
every  County  Court  holden  or  established  or  to  be 
holden  or  established  under  the  Act  of  the  ninth  and 
tenth  years  of  her  Majesty,  chapter  ninety-five,  or  any 
Act  or  Acts  passed  or  to  be  passed  for  the  alteration  or 
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Sect.  66.  extension  of  the  same  Act  (i),  and  every  Judge  of  any 
such  Court ;  the  expression  '^  charity  '^  shall  mean 
^  every  endowed  foundation  and  institution  taking  or 
to  take  effect  in  England  or  Wales,  and  coming  within 
the  meaning,  purvieu,  or  interpretation  of  the  statute 
of  the  forty-third  year  of  Queen  Elizabeth,  chapter  four, 
or  as  to  which,  or  the  administration  of  the  revenues  or 
property  whereof,  the  Court  of  Chancery  has  or  may 
exercise  jurisdiction (c);  the  expression  "trustee"  of 
any  charity  shall  mean  and  include  every  person  and 
corporation  seised  or  possessed  of  or  entitled  to  any  real 
or  personal  estate,  or  any  interest  therein,  in  trust  for  or 
for  the  benefit  of  such  charity,  or  all  or  any  of  the 
objects  or  purposes  thereof,  and  every  member  of  any 
such  corporation ;  and  the  expression  "  the  Board"  shall 
mean  the  said  Charity  Commissioners  sitting  as  a  Board 
••^  under  this  Act(d);  and  the  expression  "endowment" 

^. '  shall  mean  and  include  all  lands  and  real  estate  whatso- 

ever, of  any  tenure,  and  any  charge  thereon,  or  interest 
therein,  and  all  stocks,  funds,  monies,  securities,  invest- 
ments, and  personal  estate  whatsoever,  which  shall  for 
the  time  being  belong  to  or  be  held  in  trust  for  any 
charity,  or  for  all  or  any  of  the  objects  or  purposes  , 
thereof  (^);  and  the  expression  "land"  shall  extend  to 
and  include  manors,  messuages,  buildings,  tenements, 
and  hereditaments,  corporeal  and  incorporeal,  of  every 
tenure  and  description. 

(o)  The  words  in  italics  were  repealed  by  the  Stat.  Law  Eev.  Act,  1875, 
District  Courts  of  Bankruptcy  having  been  abolished  by  the  Bankruptcy 
Act,  1869,  8.  130. 
(6)  Now  the  County  Courts  Act,  1888,  51  &  52  Vict.  c.  43. 
Charity.  (c)  "  Charity"  includes  every  institution  in  England  or  Wales  endowed 

for  charitable  putposes,  but  not  any  charity  or  institution  expressly  exempted 
from  the  operation  of  this  Act  (see  sect.  62,  ante),  and  words  applying  to  any 
person  or  individual  apply  also  to  a  corporation,  whether  sole  or  aggregate. 

As  to  what  are  charities   within  the    Statute  of   Elizabeth,   see  ante, 
Chap.  I. 
Endowment         A  charity  is  not  the  less  a  charity  within  this  definition  because  its  endow- 
not  perpetual,  ment  is  not  perpetual.     An  endowment  which  the  trustees  are  at  liberty  to 
put  an  end  to  is,  until  that  has  been  done,  within  the  Act :  Be  Sir  Robert 
PeeVs  School  at  Tamworth,  L.  R.  3  Ch.  543 ;  and  see  antey  p.  33. 
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According  to  this  definition  the  question  whether  a  charity  is  within  the     Sect.  66 
Act  is  not  governed  by  the  question  whether  the  charity  is  to  be  administered    (c),  (d),  («). 
in  England  or  Wales,  but  by  the  question  whether  the  endowed  foundation  or 
institution  is  to  take  effect  in  England  or  Wales :  Re  Duncan^  L.  R.  2  Ch.  at 
p.  360. 

A  charity  founded  and  endowed  in  England  or  Wales,  although  the 
revenues  are  applied  abroad,  is  within  this  definition :  Be  Duncan,  L.  R. 
2  Ch.  356.  It  was  stated  in  that  case  (see  p.  360),  that  the  Charity  Com- 
missioners consider  charities,  of  which  the  proceeds  are  applicable  in  England 
and  Wales,  to  be  within  the  Act,  although  the  endowments  may  not  have 
been  in  England  or  Wales. 

That  an  English  charity,  of  which  the  revenues  are  to  be  applied  abroad, 
was  within  the  jurisdiction  of  the  Court  of  Chancery,  appears  from  Ait- Oen. 
V.  Ironmongers'  Co,,  10  CI.  &  F.  908 ;  and  Att-Oen,  v.  Oilaon,  2  Beav.  317,  n. : 
and  see  ante,  pp.  127,  128. 

(d)  By  sect.  6  of  this  Act,  ante,  it  is  provided  that  the  Charity  Com-  Boaid. 
missioners  shall  sit,  from  time  to  time,  as  a  Board  for  carrying  this  Act  into 
execution,  and  that  any  two  of  such  commissioners  may  form  a  Board. 

(c)  It  was  held,  by  Eomilly,  M.  R.,  that  this  definition  of  "endowment"  Endowment, 
must  be  construed  consistently  with  what  he  held  to  be  the  meaning  of  the 
word  in  sect.  62,  namely,  the  devotion  of  property  to  a  specific  and  particular 
trust ;  and  that  the  present  clause  does  not  mean  that  the  mere  possession 
by  a  charity  of  any  property  of  the  kinds  here  enumerated  constitutes  an 
"  endowment,"  but  that  any  such  property  may  be  constituted  an  endow- 
ment by  being  impressed  with  a  particular  and  specific  trust :  Governors  for 
Belie/  of  Poor  Widows,  <!hc»  of  Clergymen  v.  StUton,  27  Beav.  at  p.  665.  See 
ante,  pp.  526,  527. 

This  interpretation  seems  unsatisfactory.  There  is  nothing  in  the  definition 
of  **  endowment "  contained  in  the  section  to  point  to  any  distinction  between 
property  impressed  with  a  particular  and  specific  trust  and  other  property. 
It  is  submitted  that  the  definition  includes  all  capital  property  belonging  to 
a  charity  of  whatever  kind,  whether  impressed  with  a  particular  and  specific 
trust  or  not,  and  whether  derived  from  voluntary  subscriptions  or  from  a 
single  donation  or  from  whatever  source ;  and  it  has  already  been  suggested 
{ante,  p.  527)  that  this  is  the  meaning  which  ought  to  be  attributed  to 
**  endowment"  in  sect.  62  of  this  Act. 

The  case  of  Finnis  and  Young  to  Forbes  andPochin  (No.  2),  24  Ch.  D.  591,  Finnis  and 
seems  also  to  be  open  to  criticism.    In  that  case  the  facts,  as  stated  by  the  Young  to 
affidavit  of  the  vendors'  solicitor,  were  as  follows : — The  Tower  Ward  Charity  ^j^iff^ 
School  was  a  school  supported  by  voluntary  subscriptions,  the  bulk  of  which, 
as  collected,  were  required  for  the  purposes  of  the  school,  while  the  residue  was 
invested  in  the  name  of  the  treasurer  or  appropriated  by  the  directors  for  the 
benefit  of  the  school.    In  1808,  the  then  school  premises  having  been  sold 
for  1,200/.,  91,  Great  Tower  Street  was,  in  consideration  of  2,000/.  recited  to 
have  been  paid  out  of  funds  belonging  to  the  charity,  conveyed  to  the 
directors  of  the  charity  upon  the  trusts  therein  mentioned.    Bacon,  Y.-C, 
held  that  there  was  no  endowment.     **  In  my  opinion,"  said  his  honour  (at 
pp.  593,  594),  **  the  affidavit  is  sufficient,  and  no  inference  can  be  drawn 
from  any  word  in  the  affidavit  that  it  was  an  endowment  charity,  and  it  can- 
not be  disputed  that  if  it  is  not  an  endowment  charity,  the  Charitable  Truste 
Act  does  not  apply  to  it The  school  is  kept  up  by  nothing  but  volun- 
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tary  subscriptionB.  There  is  no  trace  of  any  endowment ;  there  is  not  a 
trace  of  anything  from  which  it  can  be  inferred  that  this  charity  had  any- 
thing in  the  shape  of  an  endowment." 

The  first  observation  upon  this  decision  is  that,  although  the  affidavit  stated 
that  the  school  had  been  supported  by  voluntary  contributions,  it  did  not 
state  that  those  contributions  were  contributions  intended  to  be  applied  as 
income.  Some  of  the  contributious  may,  therefore,  have  been  intended  to 
be  used  as  a  capital  fund.  In  this,  however,  the  case  merely  followed  the 
view  of  **  endowment"  taken  in  Oovernors  for  Belief  of  Poor  Widows,  &c.  of 
Clergymen  y.  Sutton,  ante,  and  is  subject  to  the  same  criticism  as  has  been 
hazarded  in  regard  to  that  decision. 

The  second  observation  is  this.  The  affidavit  made  no  statement  as  to  the 
mode  in  which  the  school  premises  themselves  were  provided.  Surely,  if  the 
funds  with  which  the  school  was  kept  up  did  not  constitute  an  endowment, 
the  school  premises  did.  The  old  school  was  sold  for  1,200/.,  and  the  pro- 
perty in  regard  to  which  the  question  in  the  case  was  raised  was  afterwards 
purchased  for  2,000/.,  stated  to  have  been  paid  out  of  the  charity  funds.  It 
is  certainly  probable  that  that  2,000/.  was  made  up  in  part  of  the  purchase- 
money  received  in  respect  of  the  old  school  premises.  If  so,  it  is  difficult  to 
see  how  that  part  of  the  fund,  at  all  events,  did  not  constitute  an  endow- 
ment. 

It  is  worthy  of  note  that  in  JRoyal  Society  of  London  v.  Thompson,  17  Ch.  D. 
at  pp.  415,  416,  Hall,  V.-C,  prefixed  to  the  order  a  statement  that  the  pro- 
perty had  been  acquired  out  of  funds  which  might  be  legally  applied  as 
income,  and  did  not  form  an  endowment ;  but  that  in  the  case  now  under 
consideration,  Bacon,  Y.-C,  refused  to  insert  any  statement  in  the  order, 
except  that  the  property  "did  not  form  an  endowment,"  saying  that  the 
other  words  in  the  order  of  Hall,  V.-C,  did  not  seem  to  apply. 

Furthermore,  it  must  be  observed  that  the  effect  of  the  decision  in  Finnia 
and  Young  to  Forbes  and  Fochin  (No.  2)  seems  to  be  to  throw  the  burden  of 
proof  that  a  charity  is  subject  to  the  Charitable  Trusts  Acts  upon  those  who 
allege  that  it  is  an  endowment  charity.  The  Vice-Chancellor  says  **  no  in- 
ference can  be  drawn  from  any  word  in  the  affidavit  that  it  was  an  endowed 
charity."  The  Charitable  Trusts  Acts  bring  every  charity  within  the  juris- 
diction of  the  Charity  Commissioners,  except  such  as  are  exempted  by 
sect.  62.  If  a  charity  is  found  in  existence  with  proi)erty  belonging  to  it, 
primd  facie  it  is  within  the  Acts,  and  the  burden  of  proof  that  it  is  exempted 
must  surely  rest  upon  those  who  "raise  that  contention. 

The  investment  by  a  charity  of  its  voluntary  contributions  in  land,  or  other 
permanent  security,  does  not  convert  it  into  an  endowment :  Governors  for 
the  Belief  of  Widows,  <fcc.  of  Clergyman  v.  Sutton,  supra;  Finnis  and  Young 
to  Forbes  and  Fochin  (No.  2),  24  Ch.  D.  591,  and  other  cases  cited  in  note  (d) 
to  sect.  62  of  this  Act,  ante,  p.  527. 

67.  This  Act  shall  not  extend  to  Scotland  or  Ireland. 

68.  This  Act  may  be  cited  as  ^^The  Charitable  Trusts 
Act,  1853." 
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THE  CHARITABLE  TRUSTS  AMENDMENT 
ACT,  1855. 

18  &  19  Vict.  c.  124. 

An  Act  to  amend  the  Charitable  Trusts  Acty  1853. 

[Uth  August,  1856.] 

Whereas  it  is  expedient  to  extend  and  amend  the 
Charitable  Trusts  Act,  1853,  as  hereinafter  provided: 
Be  it  therefore  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows : 

1.  ^^The  Charitable  Trusts  Act,    1853,"  hereinafter  le  &  17  Vict. 
called  "  the  principal  Act,"  and  this  Act,  shall  be  con-  uiiVct,°to 
strued  together  as  one  Act,  and  any  provisions  of  the  tog^e^*^ 
principal    Act  inconsistent  with  this  Act  are   hereby 
repealed  (a). 

(a)  See  note  (a)  to  sect.  1  of  the  Charit.  Trusts  Act,  1853.  Any  provisions 
of  this  Act,  and  of  the  Charit.  Trusts  Act,  1853,  inconsistent  with  the 
Charit.  Trusts  Act  of  1860,  are  repealed  by  sect.  1  of  that  Act,  post, 

2.  So  much  of  the  principal  Act  (section  4)  as  provides  Ptovimonas 
that  after  the  thirty-first  day  of  March  one  thousand  eight  salary  of  one 
hundred  and  fifty-seven  an  annual  salary  shall  he  paid  to  one  ndJlionere*' 
only  of  the  Commissioners  besides  the  Chief  Commissioner^  is  ^^pe^^e^- 
hereby  repealed  {a). 

(a)  Eepealed  by  Stat.  Law  Hey.  Act,  1875.  The  whole  of  sect.  4  of  the 
principal  Act  is  now  repealed  by  sect.  6  of  the  Charit.  Trusts  Act,  1887, 
pott.  Under  sect.  3  of  the  End.  Schools  Act,  1874,  posty  the  salaries  of  the 
Charity  Commissioners  and  their  officers  are  determined  by  the  Treasury. 
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Sect.  8,         3^  It  shall  he  lawful  for  her  Majesty  and  her  successors y 

Power  to        under  the  royal  sign  manual^  to  appoint  additional  inspectors 

additional       (fiot  exceeding  three  in  number)  for  the  purposes  of  this  Act 

^^  "'      and  the  Charitable  Trusts  Acty   1853,  and  such  additional 

inspectors   shall  hold  office   during  pleasurcy   and    shall  be 

possessed  of  the  same  powers^  authorities^   and  jurisdiction^ 

and  be  entitled  to  the  same  privileges  and  emolumentSy  as  the 

inspectors  appointed  under  the  said  former  Act  of  one  thousand 

eight  hundred  and  fifty -three  {a). 

(a)  Eepealed  by  sect.  6  of  the  Charit.  Trusts  Act,  1887.  By  that  Act 
"  assistant  commissioners"  are  substituted  for  **  inspectors." 

t^^B^Md^         4.  Every  act  of  the  Board  (a)  may  be  sufficiently 
1^0^  to  be'      authenticated  by  the  seal  of  the  Commissioners,  and  the 

signature  of  their  secretary  {b\  or  in  his  absence  of  the 

chief  clerk  (c). 

(a)  **  The  Board"  means  the  Charity  Commissioners  sitting  as  a  Board: 
Charit.  Trusts  Act,  1853,  s.  66,  ante, 

(6)  Or  any  officer  of  the  Board  authorized  to  act  on  behalf  of  the  secretary : 
Charit.  Trusts  Act,  1887,  s.  3,  poaU 

(c)  The  words  in  italics  are  repealed  by  the  Charit.  Trusts  Act,  1887,  s.  6, 

p09U 

McU^tMwts        ^*  ^^  orders,  certificates,  schemes,  and  other  docu- 
from  the  books  mcuts  issucd  undcr  the  seal  of  the  Board  shall  be  deemed 

of  the  Board, 

how  to  be  and  taken  to  be  the  originals,  and  copies  thereof  shall  be 
■  entered  in  the  books  of  the  Board,  and  all  such  entries 
may  be  sufficiently  certified  by  the  signature  of  the 
secretary  (a),  or  in  his  absence  of  the  chief  clerk  {b) :  every 
order,  certificate,  scheme,  and  other  document  purporting 
to  be  sealed  with  the  seal  of  the  Board  shall  be  received 
in  evidence  without  further  proof;  and  any  writing 
purporting  to  be  a  copy  extracted  from  the  said  books, 
and  to  be  certified  as  aforesaid,  shall  be  received  in 
evidence  in  like  manner. 

(a)  Or  any  officer  of  the  Board  authorized  to  act  on  behalf  of  the  secretary : 
Charit.  Trusts  Act,  1887,  s.  3,  post. 

(5)  The  words  in  italics  are  repealed  by  sect.  6  of  the  Charit.  Trusts  Act, 
1887,  post. 
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6,  The  Board  (i).  or  any  Commissioner  or  inspector,      Sect.  6. 
such   inspector  (c)   acting  under  the   authority  of    the  '^^^^ 
Board,  may  require  written   accounts   and  statements  mismonere 
and  answers  to  inquiries  relating  to  any  chanty,  or  the  to  inquire  into 
property  or  income  thereof,  to  be  rendered  or  made  to  exteid^w. 
them  respectively  by  all  or  any  of  the  following  persons ; 
that  is  to  say. 

Trustees  or  persons  acting  or  concerned  in  the  adminis- 
tration of  the  charity,  its  property  or  income,  or  in 
the  receipt  or  payment  of  any  moneys  thereof : 
Agents  of  any  such  trustees  or  persons : 
Depositaries  of  any  funds  or  moneys  of  the  charity  : 
Persons  in  the  beneficial  receipt  of  any  funds  thereof, 

or  of  any  income  or  stipend  therefrom : 
Persons  having  the  possession  or  control  of  any 
documents  concerning  the  charity  or  any  property 
thereof : 
and  the  Board  or  the  Commissioner  or  inspector  may 
require  the  persons  rendering  or  making  any  such 
account,  statement,  or  answer  to  verify  the  same  by 
oath  or  otherwise,  and  may  administer  such  oath(rf): 
Provided  always  (^),  that  nothing  herein  contained  shall 
extend  to  give  to  the  said  Board  or  their  inspectors  (c) 
any  power  of  requiring  from  any  person  holding  or 
claiming  to  hold  any  property  whatsoever  adversely  to 
any  charity,  or  free  or  discharged  from  any  charitable 
trust  or  charge,  any  information,  or  the  production  of 
any  deed  or  document  whatever,  in  relation  to  the  pro- 
perty so  held  or  claimed  adversely,  or  any  charitable 
trust  or  charge  alleged  to  affect  the  same. 

(a)  Thifl  section  and  sects.  7,  8,  and  9  extend  the  powers  given  by  sects.  9 
to  14  of  the  Charit.  Trusts  Act,  1853:  see  note  (a)  to  sect.  9  of  that  Act, 
ante,  p.  470. 

See  also  sect.  19  of  the  Charit.  Trusts  Act,  1860,  posit  by  which  the  Board 
may  require  documents  belonging  to  charities  to  be  transmitted  to  them  for 
examination. 

(6)  The  Charity  Commissioners  sitting  as  a  board :  Charit.  Trusts  Act, 
1853,  s.  66,  ante, 

(c)  Now  "assistant  commissioner" :  Charit.  Trusts  Act,  1887,  s.  2,  sub-s.  (3), 
post. 
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Sect  &         3^  It  shall  he  lawful  for  her  Majesty  and  her  successors^ 

Power  to        under  the  royal  sign  manual^  to  appoint  additional  inspectors 

additional       {not  exceeding  three  in  number)  for  the  purposes  of  this  Act 

^^^'^^^  "■      and  the  Charitable  Trusts  Acty   1853,  and  such  additional 

inspectors   shall  hold  office   during  pleasure,   and    shall  be 

possessed  of  the  same  powers,  authorities,   and  jurisdiction, 

and  be  entitled  to  the  same  privileges  and  emoluments,  as  tlie 

inspectors  appointed  under  the  said  former  Act  of  one  thousand 

eight  hundred  and  fifty -three  (a). 

(a)  Eepealed  by  sect.  6  of  the  Cliarit.  Trusts  Act,  1887.  By  that  Act 
"  assistant  commissioners"  are  substituted  for  '^inspectors.*' 

t^^Boaxi'         ^*  E^^^T   ^^*  ^^  *^®  Board  (a)  may  be  suflSciently 
how  to  be       authenticated  by  the  seal  of  the  Commissioners,  and  the 
*  signature  of  their  secretary  (b),  or  in  his  absence  of  the 
chief  clerk  {c). 

(a)  '<  The  Board  "  means  the  Charity  Commissioners  sitting  as  a  Board : 
Charit.  Trusts  Act,  1853,  s.  66,  ante, 

{h)  Or  any  officer  of  the  Board  authorized  to  act  on  behalf  of  the  secretary : 
Charit.  Trusts  Act,  1887,  s.  3,  po«/. 

(c)  The  words  in  italics  are  repealed  by  the  Charit.  Trusts  Act,  1887,  s.  6, 
post, 

^^^^t^ts        ^*  ^  orders,  certificates,  schemes,  and  other  docu- 
from  the  books  mcnts  issucd  Under  the  seal  of  the  Board  shall  be  deemed 

of  the  Board, 

how  to  be  and  taken  to  be  the  originals,  and  copies  thereof  shall  be 
'  entered  in  the  books  of  the  Board,  and  all  such  entries 
may  be  sufficiently  certified  by  the  signature  of  the 
secretary  (a),  or  in  his  absence  of  the  chief  clerk  {b) :  every 
order,  certificate,  scheme,  and  other  document  purporting 
to  be  sealed  with  the  seal  of  the  Board  shall  be  received 
in  evidence  without  further  proof;  and  any  writing 
purporting  to  be  a  copy  extracted  from  the  said  books, 
and  to  be  certified  as  aforesaid,  shall  be  received  in 
evidence  in  like  manner. 

(a)  Or  any  officer  of  the  Board  authorized  to  act  on  behalf  of  the  secretary : 
Charit.  Trusts  Act,  1887,  s.  3,  post, 

(5)  The  words  in  italics  are  repealed  by  sect.  6  of  the  Charit.  Trufits  Act, 
1887,  post. 
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6,  The  Board  (b),  or  any  Commissioner  or  inspector,      Sect,  ft 
such  inspector  (c)   acting  under  the   authority   of    the  "^^^^^ 
Board,  may  require  written   accounts   and   statements  miasionere 
and  answers  to  inquiries  relating  to  any  charity,  or  the  toinq^Tinto 
property  or  income  thereof,  to  be  rendered  or  made  to  exSmdS(a). 
them  respectively  by  all  or  any  of  the  f  oUomng  persons ; 
that  is  to  say. 

Trustees  or  persons  acting  or  concerned  in  the  adminis- 
tration of  the  charity,  its  property  or  income,  or  in 
the  receipt  or  payment  of  any  moneys  thereof : 
Agents  of  any  such  trustees  or  persons : 
Depositaries  of  any  funds  or  moneys  of  the  charity : 
Persons  in  the  beneficial  receipt  of  any  funds  thereof, 

or  of  any  income  or  stipend  therefrom : 
Persons  having  the  possession  or  control  of  any 
documents  concerning  the  charity  or  any  property 
thereof : 
and  the  Board  or  the  Commissioner  or  inspector  may 
require  the  persons  rendering  or  making  any  such 
account,  statement,  or  answer  to  verify  the  same  by 
oath  or  otherwise,  and  may  administer  such  oath  (J): 
Provided  always  (^),  that  nothing  herein  contained  shall 
extend  to  give  to  the  said  Board  or  their  inspectors  (c) 
any  power  of  requiring  from  any  person  holding  or 
claiming  to  hold  any  property  whatsoever  adversely  to 
any  charity,  or  free  or  discharged  from  any  charitable 
trust  or  charge,  any  information,  or  the  production  of 
any  deed  or  document  whatever,  in  relation  to  the  pro- 
perty so  held  or  claimed  adversely,  or  any  charitable 
trust  or  charge  alleged  to  affect  the  same. 

(a)  This  section  and  sects.  7,  8,  and  9  extend  the  powers  given  by  sects.  9 
to  14  of  the  Charit.  Trusts  Act,  1853:  see  note  (a)  to  sect.  9  of  that  Act, 
ante,  p.  470. 

See  also  sect.  19  of  the  Charit.  Trusts  Act,  1860,  post,  by  which  the  Board 
may  require  documents  belonging  to  charities  to  be  transmitted  to  them  for 
examination. 

{b)  The  Charity  Commissioners  sitting  as  a  board :  Charit.  Trusts  Act, 
1853,  8.  66,  ante, 

(c)  Now  '^assistant  commissioner":  Charit.  Trusts  Act,  1887,  s.  2,  sub-s.  (3), 
post 
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Beet.  6  {d)  To  giye  false  evidence  is  a  misdemeanoor :  Oharit.  Trusts  Act,  1853, 

{d)y  (e)'        8.  13,  ante. 

(e)  This  proviso  is  identical  in  language  with  sect.  15  of  the  Oharit.  Trusts 

Act,  1853 :  see  note  (a)  to  that  section  {ante,  p.  474),  and  note  {g)  to  sect.  17 

of  the  same  Act  {ante,  p.  482),  and  cases  there  cited. 

Power  to  7.  The  Board,  or  any  Commissioner  or  inspector  (i) 

require  trus-  .•  ^  •  j  •  n  i     x        x 

tees  and  acting  as  aforesaid,  may  require  all  or  any  such  trustees 
atwimdbe  ^^^  pcrsous  as  aforcsaid  to  attend  before  them  respec- 
examined  (a),  tivcly  at  such  timcs  and  places  as  may  be  reasonably 
appointed,  for  the  purpose  of  being  examined  in  relation 
to  the  charity,  and  to  answer  such  questions  as  may  be 
proposed  to  them,  and  to  produce  upon  such  examina- 
tion any  documents  in  their  custody  or  power  relating 
to  the  charity  or  the  property  thereof,  and  may  examine 
upon  oath(c)  or  otherwise  all  such  persons  and  all 
persons  voluntarily  attending,  and  may  administer  such 
oath :  Provided  always,  that  no  person  shall  be  obliged 
to  travel  in  obedience  to  any  such  requisition  more  than 
ten  miles  from  his  place  of  abode. 

(a)  This  section  extends  the  powers  conferred  by  sect.  12  of  the  Gharit. 
Trusts  Act,  1853,  ante. 

(6)  Now  **  assistant  commissioner":  Oharit.  Trusts  Act,  1887,  s.  2,  sub-s.  3, 
post 

(c)  To  give  false  evidence  is  a  misdemeanour :  Oharit.  Trusts  Act,  1853, 
s.  13,  ante. 

Precepts  or  8.  AH  requisitions  made  under  the  foregoing  autho- 

prerodii^g    ^  ritics  shall  be  made  respectively  by  the  order  of  the 
tobT^de.'"'*'  Board,  or  by  precept,  under  the  hand  of  the  Commis- 
sioner or  inspector  (a)  making  the  same. 

(a)  Now  **  assistant  commissioner":  Oharit.  Trusts  Act,  1887,  s.  2,  sub-s.  (3), 
post. 

Persons  not  9,  Any  pcrson    refusing   or  wilfully  neglecting  to 

w^^^dsi-  comply  with  any  such  requisition,  or  with  any  order  of 

w^m*^^  the  Board,  made  under  the  provisions  of  this  Act  or  the 

fiToiityof  a  principal  Act,  or  destroying  or  withholding  any  docu- 

the  Court  of  mcnt  required  to  be  produced  or  transmitted  by  him, 

^^^  ^ '  shall  be  taken  to  be  guilty  of  a  contempt  of  the  High 
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Court  of  Chancery  (ft),  and  shall  be  liable  to  be  attached  8^ct.  9, 
and  committed  by  such  Court,  on  summary  application 
by  the  commissioners  to  the  same  Court  or  to  any  judge 
thereof,  and  shall  pay  such  costs  attending  such  con- 
tempt as  the  said  Court  or  judge  shall  direct :  Provided 
always,  that  the  Court  may  at  any  time  discharge,  on 
such  terms  as  it  may  deem  just,  any  person  attached  or 
committed  on  any  such  application,  or  on  any  applica- 
tion made  under  section  fourteen  of  the  principal  Act. 

(a)  See  also  sect.  14  of  the  Cliarit.  Trusts  Act,  1853,  anUy  and  note  (a) 
thereto. 
(6)  Now  the  High  Court  of  Justice :  Jud.  Act,  1873,  s.  16. 

10,  Where  any  parish  or  ecclesiastical  district  entitled  Power  to 
to  the  benefit  of  a  charity  has  or  shall  have  been  divided  ap^rUon 
into  separate  parishes  or  ecclesiastical  districts,  and  no  oMai^Jhlrities 
apportionment  of  charities  originally  applicable  to  the  *f*®''^r*^?^x 
parish  or  district  so  divided  shall  have  been  made  by 
Parliament  or  other  competent  authority,  the  Board  (i), 
in  respect  of  all  charities  the  gross  annual  income  whereof 
does  not  for  the  time  being  exceed  thirty  pounds,  may 
apportion  the  benefit  of  the  charity  between  ieach  new 
parish  or  district,  or  any  portion  thereof  taken  from  the 
parish  or  district  originally  entitled  to  the  whole  benefit, 
and  the  remainder  of  such  last-mentioned  parish  or  dis- 
trict, in  such  manner  and  such  proportions  as,  upon  a 
consideration  of  the  purposes  of  the  charity,  the  popula- 
tion of  each  parish  or  district,  and  other  circumstances, 
they  may  think  fit,  and  may  also  apportion  the  principal 
endowments  between  such  parishes  or  districts,  if  it  be 
thought  fit,  and  may  appoint  separate  trustees  of  any 
part  of  the  endowments. 

(a)  See  ante,  p.  176.    This  section  only  applies  where  the  income  of  the  Application, 
charity  does  not  exceed  the  specified  amount:  AtL-Gen,  y.  Love,  33  Beay. 
506. 

The  certificate  of  the  Board  is  evidence  of  the  amount  of  the  income  of  the  Eyidence  of 
charity :  sect.  11  of  this  Act,  post.  income. 

And  as  to  the  notices  required  to  be  giyen  prior  to  apportionment  and  the  Notices, 
proceedings  thereon,  see  sects.  13  and  14  of  this  Act,  post. 

The  apportionment  of  charities  under  this  section  has  been  rendered  Section 
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Sect.  10      obsolete  by  the  general  power  of  eetablishing  schemes  conferred  by  sect.  2  of 
(«).  (*)•       the  Chant.  Trusts  Act,  1860,  post. 


superseded  by  Apportionment  is  merely  an  application  of  the  principle  of  cy-pres  (see 
Charit.  TrustB  ante,  p.  174),  and,  where  required,  is  now  always  provided  for  by  means 
Act,  1860,        ^^  ^  scheme. 

ADPortion-  "^^  Charity  Commissioners  do  not  favour  the  apportionment  of  charities 

ment  not  between  the  different  parts  of  a  parish,  because  population  and  circumstances 

fayoured.  vary  so  rapidly  that  fresh  apportionments  are  constantly  rendered  necessary. 

It  is  found  in  practice  that  the  most  satisfactory  way  of  dealing  with  these 
cases  is  to  entrust  the  administration  of  the  entire  charity  to  a  body  of  trus- 
tees representative  of  all  parts  of  the  parish,  who  can  adapt  the  distribution 
of  the  income  over  the  different  parts  of  the  beneficiary  area  to  any  variation 
of  circumstances. 

(b)  The  Charity  Commissioners  sitting  as  a  Board:  Charit.  Trusts  Act, 
1853,  s.  66,  ante. 

Evidence  as         U,  The  Certificate  of  the  Board,  that  according  to 

to  the  annual    jr»»j  i    ,i  ^       '  <»  -i        '± 

income  of  any  their  judgment  the  gross  yearly  income  of  any  charity 
not^xc^mg  does  not  for  the  time  being  exceed  thirty  pounds,  shall 
^^'-  be  sufficient  evidence  of  the  amount  of  such  annual  in- 

come for  the  purpose  of  determining  the  jurisdiction 
imder  the  foregoing  provision. 

The  Official         12,  Any  Court  or  judge  having  jurisdiction  (a)  to  order 

Charitable      the  transfer  of  stock  in  the  public  funds,  or  stock  or 

empowCTedto  sharos  of  any  public  company,  to  the  Official  Trustees  of 

fers  to'th^*   Charitable  Funds,  shall  have  power  also  to  authorize  such 

of  stock,  &c.    trustees  to  call  for  a  transfer  of  and  to  transfer  such  stock 

or  shares,  and  may  also  order  the  payment  to  the  same 

trustees  of  any  principal  monies  of  any  charity  (i),  under 

the  same  circumstances  in  which  the  transfer  of  stock  to 

them  may  now  be  ordered. 

(a)  Charitable  Trusts  Act,  1853,  s.  51,  ante.    As  to  the  official  trustees 

of  charitable  funds,  see  note  (a)  to  that  section. 
Powers  exer-        The  powers  conferred  by  this  section  are  exerciseable  by  the  Charity 
Ch^y  ^m-  Commissioners :   Charit.  Trusts  Act,  1860,  s.  2,  post.    See  also  sects.  22 
miflsioners.        and  37  of  this  Act,  and  sect.  4,  sub-s.  (2),  of  the  Charit.  Trusts  Act,  1887, 

post. 
Investment.  (6)  Such  moneys  are  to  be  paid  to  the  account  of  the  official  trustees  of 

charitable  funds  at  the  Bank  of  England  and  forthwith  inyested  in  the 

public  funds  :  sect.  23  of  this  Act,  post. 

Notices  to  13.  No  Order  for  apportioning  the  benefits  of  any 

be  given  of  x  x  o  ^ 
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charity  shall  be  made  by  the  Board  until  after  such    Sect.  13. 
public  notices  shall  have  been  given  of  the  proposal  to  proposals  to 
make  the  same  as  the  Board  may  consider  expedient  for  ch^tie^lfl)!^^ 
insuring  publicity  in  each  parish  or  district  in  which  the 
charity  is  or  ought  to  be  applied,  or  among  all  persons 
interested  therein,  nor  until  after  the  expiration  of  one 
month  from  the  publication  of  such  notice ;  and  every 
such  notice  shall  contain  (so  far  as  conveniently  may  be) 
sufficient  particulars  of  the  proposed  order  to  show  the 
objects  thereof,  and  shall  prescribe  a  time  within  which 
any  objections  thereto  may  be  stated  or  transmitted  to 
the  Board. 

(a)  See  sect.  10  of  this  Act,  ante. 

14.  AH  objections  which  may  be  made  to  any  pro-  Board  to  con- 
posed  order  shall  be  considered  by  the  Board,  who  may  Sons  to ^^. 
suspend  the  making  thereof  for  further  inquiry,  or  may  ^^®*  ^*^* 
modify  the  same,  as  may  be  found  expedient ;  and  a 
copy  of  every  such  order  when  made  shall,  in  the  case 
of  any  local  charity,  be  deposited  for  the  space  of  one 
month  in  some  convenient  place  within  the  parish  or 
one  of  the  parishes  or  the  district  in  which  the  charity 
is  applicable,  and  also  be  open  to  inspection  at  the  office  Orders  of  ap- 
of  the  Commissioners,  and  such  publicity  shall  be  given  to  be^p^n^to 
thereto  among  all  persons  interested  in  the  charity  as  "^i^^**'^'^'^- 
the  Board  shall  consider  expedient ;  or  if  the  charity  be 
not  local,  then  a  copy  of  such  order  shall  be  open  to 
inspection  at  the  office  of  the  Commissioners,  and  public 
notice  thereof  shall  be  given  in  such  manner  as  to  the 
Board  shall  seem  fit,  and  in  cases  where  there  is  a  special 
visitor,  notice  shall  be  given  to  him. 

(a)  See  sect.  10  of  this  Act,  ante, 

16.  The  secretary  for  the  time  being  of  the  Board  Secretary  of 
shall  be  a  corporation  sole  by  the  name  of  "  The  Official  a  corporation 
Trustee   of    Charity   Lands,"   for  taking  and  holding  ^  ?J  tL^"** 
charity  lands,  and  by  that  name  (instead  of  the  name  of  $^2^  of 


name 
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S^c<^'  ^S.  ^^  Treasurer  of  Public  Charities "  («) )  shall  have  per- 
Charity^^  petual  successioH ;  and  all  land  (i),  or  estates  or  interests 
land  vested  in  in  land,  now  vestod  in  the  '^Treasurer  of  Public 
refem^g^^*  Charitics "  by  that  name  shall  become,  upon  the 
pSik^ha/i-  P^ssi^g  of  this  Act,  and  by  virtue  thereof,  vested  in 
tiee  shall  vest  Hke  manner  and  upon  the  same  trusts  in  "  The  Official 

m  and  refer  ,    ••■ 

to  such  official  Trustee  of  Charity  Lands,"  and  all  provisions  of  the 

trustee  •/  *  x 

principal  Act  which  have  reference  to  the  Treasurer 
of  Public  Charities  ((?)  shall  operate  as  if  the  name  of 
the  ^^  Official  Trustee  of  Charity  Lands"  had  been  used 
therein  instead  of  the  name  of  "  Treasurer  of  Public 
Charities." 

(a)  This  was  the  name  given  by  sect.  47  of  the  Oharit.  Trusts  Act,  1853, 
anU*  With  regard  to  the  official  trustee  of  charity  lands,  see  note  (a)  to 
sect.  48  of  the  Chant.  Trusts  Act,  1853,  anUy  pp.  511,  512. 

(6)  Defined  by  sect.  66  of  the  Chant.  Tnists  Act,  1853,  anU. 

(c)  Sects.  48,  49  and  50,  anU. 

Power  to  10^  The   acting   trustees   of    every   charity,   or  the 

acting  tnis-  ,      ,  ^  J  J  f 

teesofchari-  majority  of  them,  provided  that  such  majority  do  not 
leases  of  lands  cousist  of  Icss  than  three  persons,  shall  have  at  law  and  in 
official  toufltee  equity  powcr  to  grant  all  such  leases  or  tenancies  of  land 
we^stedin  belonging  thereto,  and  vested  in  the  Official  Trustee  of 
themfleives.  Charity  Lands,  as  they  would  have  power  to  grant  in  the 
due  administration  of  the  charity  if  the  same  land  were 
&^^toTe**  legally  vested  in  themselves;  and  all  covenants,  con- 
enforceabieby  ditious,  and  remedies  contained  in  or  incident  to  any 

and  affainst      « 

them.  lease  or  tenancy  so  granted  shall  be  enforceable  by  and 

against  the  trustees  or  persons  acting  in  the  administra- 
tion of  the  charity  for  the  time  being,  and  their  alienees 
or  assigns,  in  like  manner  as  if  such  lands  had  been 
legally  vested  in  the  trustees  granting  such  lease  or 
tenancy  at  the  time  of  the  execution  thereof,  and  had 
legally  remained  in  or  had  devolved  to  such  trustees  or 
administrators  for  the  time  being,  their  alienees  or 
assigns,  subject  to  the  same  lease  or  tenancy  (a). 

(a)  With  regard  to  leases  of  charity  lands,  see  ante,  pp.  257  et  seq,,  and 
sect.  21  of  the  Chant.  Trusts  Act,  1853,  anU,  and  notes  thereto.  See, 
also,  sect.  26  of  the  same  Act,  sects.  29,  38,  and  39  of  this  Act,  and  sect.  12 
of  the  Chaiit.  Tnists  Act,  1869. 
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17.  The  Lord  Chancellor  may  from  time  to  time  hy  writing     Sect.  17. 
under  his  hand  appoint  any  pm^sons  to  be^  jointly  with  the  Appoint- 
secretary  for  the  time  being  of  the  said  Boardy  the  Official  of  Official 
Trustees  of  Charitable  FundSy  and  remove  any  such  trustees^  chilrit^ie 
and  every  such  appointment  or  removal  shall  be  published  in  J^^  '®^" 
the  ''  London  Gazette^^  {a). 

(a)  Repealed  by  sect.  6  of  the  Charit.  Trusts  Act,  1887,  post.  Under 
sect.  4  of  that  Act  such  officers  as  the  Board,  with  the  approval  of  the 
Treasury,  shall  appoint,  are  the  official  trustees  of  charitable  funds. 

18.  The  present  {b)  Official  Trustees  of  Charitable  Such  truBtees 
Funds,  and  their  successors,  to  be  so  appointed  {b)^  shall  have  petiwuS^c^- 
perpetual  succession  by  the  name  of  ''  The  Official  Trus-  hoidf^^dThT 
tees  of  Charitable  Funds,"  and  may  hold  by  that  name  ^***  ^°^®  (")• 
stock  in  the  public  funds,  and  stock  and  shares  of  any 

public  company,  securities,  and  monies,  which  shall  res- 
pectively devolve  to  their  successors,  the  Official  Trustees 
of  Charitable  Funds  for  the  time  being,  without  transfer 
or  assignment. 

(a)  With  regard  to  the  official  trustees  of  charitable  funds,  see  sect.  51  of 
Charit.  Trusts  Act,  1853,  anUy  and  notes  thereto. 

(I)  The  words  in  italics  are  repealed  by  sect.  6  of  the  Charit.  Trusts  Act, 
1887,  post, 

19.  All  stock  in  the  public  funds  vested  in  the  joint  names  Funds  to  vest 
of  Henry  Morgan  Vane^  TJurmas  Hare^  and  Walker  Skirrow^  troateeeforthe 
UsquireSy  the  present  Official  Trustees  of  Charitable  Funds,  **™®      ^' 
shall  upon  the  passing  of  this  Act  be  transferred  by  the  Governor 

and  Company  of  the  Bank  of  Fngland  from  their  names  to  the 
account  of  the  Official  Trustees  of  Charitable  Funds  {a). 
(a)  Bepealed  by  the  Stat.  Law  Bey.  Act,  1875. 

20.  The  Official  Trustees  of  Charitable  Funds  shall,  Offidai 

tnifitfifis  to 

for  the  purposes  of  their  trust,  keep  a  banking  account  keep  a  bank- 
in  their  official  name  in  the  books  of  the  Governor  and  ^tecreury 
Company  of  the  Bank  of  England,  and  the  secretary  of  gej^te 
the  Board  shall  keep  separate  accounts  of  the  monies  held  ^^^^^ 
upon  such  account,  and  belonging  to  each  separate  charity  (a), 
(a)  The  words  in  italics  are  repealed  by  sect.  6  of  the  Charit.  Trusts  Act, 
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Sect.  20      1887,  post.    The  keepiug  of  the  banking  account  of,  and  the  conduct  of 
(a).  business  by,  the  official  trustees  of  charitable  funds,  are  now  governed  by 

Treasury  Eegulations  under  sect.  4,  sub-sect.  (2),  of  the  same  Act.    These 
regulations  will  be  found  in  App.  II.  to  this  Book,  poet. 


account  (a). 


Mode  of  21.  All  orders  for  payment  of  any  money  held  upon 

drawinflf  on  ,  x     j  ^  ^  ^  x 

the  banking  such  banking  account  shall  be  signed  by  one  at  least  of 
the  Official  Trustees  of  Charitable  Funds,  not  being  the 
secretary  of  the  Board,  and  also  by  the  secretary,  and 
shall  be  countersigned  by  one  of  the  Commissioners,  or 
shall  be  otherwise  signed  or  authenticated  in  such 
manner  as  the  Lord  Chancellor  shall  from  time  to  time 
by  order  under  his  hand  direct ;  and  such  orders  shall 
be  a  sufficient  authority  to  the  bank  paying  the  same  for 
all  such  payments. 

(a)  See,  now,  Clause  4  of  the  Treasury  Regulations,  made  under  sect.  4, 
sub-s.  (2),  of  the  Charit.  Trusts  Act,  1887,  printed  in  App.  II.  to  this  Book, 
post, 

Tmsteeemav       22.  Any  trustcc  or  other  person  may,  on  obtaining 
to  official        an  order  of  the  Board  for   the   purpose,  transfer   any 
stock   or  pay  any  money  to  the   Official   Trustees  of 
Charitable  Funds  in  trust  for  any  charity  (a). 

(a)  As  to  the  making  of  these  orders,  see  Clause  4  of  the  Treasury 
Regulations  under  sect.  4,  sub-sect.  (2),  of  the  Charit.  Trusts  Act,  1887, 
printed  in  App.  11.  to  this  Book,  post.  Forms  of  application  for  orders 
under  this  section  wiU  be  found  in  the  Charity  Commission  Forms,  printed 
in  App.  II.,  Forms  Nos.  15,  16. 

As  to  pay-  23.  All   principal  monies  belonging  to  any  charity 

investment      directed  to  bo  paid  to  the  Official  Trustees  of  Charitable 

mo^°^^       Funds  (J)  shall  be  paid  to  their  account  at  the  bank(^) ; 

ducted  to  be  ^^^^  subject  to  any  order  of  the  Court  or  judge  or  of 

them  (a).        j]^q  Board  by  which  respectively  the  payment  shall  have 

been   authorized,    shall   be   forthwith    invested   in    the 

public  funds  in  the  names  of  the  Official  Trustees  of 

Charitable  Funds,  for  the  benefit  of  the  charity  to  which 

they  shall  belong. 

Investments         (a)  A  statement  of  aU  the  inyestments  held  by  the  official  trustees  of  charit- 

held  by  official  ^We  funds  appears  in  the  annual  reports  of  the  Charity  Commissioners.    These 

show  that  the  bulk  of  the  property  held  by  them  is  inyested  in  the  goyem- 
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ment  funds.    Other  iuyestments,  which  are  of  comparatively  insignificant      Sect.  23 
amount,  are  not  investments  made  by  the  official  trustees,  but  investments    («),  (^)»  (c)^' 
transferred  into  their  names  and  retained. 

A  few  cases  have  been  decided  as  to  the  meaning  of  the  words  **  public  Meaning  of 
funds,"  **  government  securities,"  &c.  fi:^dV'*&c 

** Public  securities"  is  a  wider  expression  than  "  government  securities" : 
see  Sampayo  v.  Gould ,  12  Sim.  at  p.  435,  where  Shadwell,  V.-C,  said,  **  This 
Court  does  not  allow  property  to  be  invested  in  public  securities  which  are 
not  government  securities." 

**  Government  securities"  includes  Exchequer  Bills  {Ex  parte  South  Eastern 
Railway  Co,,  9  Jur.  650 :  see  contra.  Ex  parte  Chaplin,  3  Y.  &  0.  Ex.  397 ; 
Knott  V.  Cottee,  16  Beav.  77 ;  in  Matthews  v.  Brise,  6  Beav.  239,  244,  they 
were  permitted  temporarily),  and  formerly  Navy  5  per  Cents.  {Baud  v.  Far- 
dell,  7  De  G.  M.  &  G.  628);  but  not,  of  course,  investments  in  foreign 
stocks  or  bonds :  Knott  v.  Cottee,  supra. 

It  has,  however,  been  stated  that  under  the  present  law  trustees,  having  Present  law  as 
power  to  invest  their  trust  funds  upon  government  securities  or  upon  t^^^^T*®^*^ 
Parliamentary  stocks,  funds  or  securities,  are  empowered  to  invest  them  in 
any  investments,  in  which  cash  under  the  control  of  the  Court  may  be 
invested :  23  &  24  Vict.  c.  38,  s.  11.     See  ante,  p.  275. 

Investments  on  mortgage  are  also  authorized  by  statute :  33  &  34  Yict. 
c.  34,  anU,  p.  277. 

The  present  practice  is  that,  in  the  absence  of  special  circumstances,  charity  Practice  of 
funds  in  the  hands  of  the  official  trustees  of  charitable  funds  are  invested  in  Charity  Com* 
2J  per  Cent.  Consolidated  Stock.  But  the  question  of  investment  is  under  the 
consideration  of  the  commissioners  in  connection  with  the  investments  in 
which  cash  under  the  control  of  the  Court  may  be  invested  under  E.  S.  C. 
1883,  Ord.  XXII.  r.  17,  which  came  into  force  on  the  26th  of  November, 
1888,  and  in  connection  also  with  the  Bill  now  before  Parliament  for  regulat- 
ing trustees'  investments. 

(6)  See  sects.  12  and  22  of  this  Act,  ante,  and  sect.  2  of  the  Chiuit.  Trusts 
Act,  1860,  post, 

(c)  See  sects.  20  and  21  of  this  Act,  ante. 


24.  The  dividends  arising  from  all  stock  in  the  public  ^f  ^^!^ 
funds  standing  in  the  name  of  the  Official  Trustees  of  due  to  the 
Charitable  Funds  shall  from  time  to  time  be  received  by  teesof  Charit- 
the  Governor  and  Company  of  the  Bank  of  England,  be  received  by 
under  the  authority  of  this  Act,  for  the  credit  of  the  said  Engh^d  ""^ 
official  trustees,  and  shall  be  placed  to  their  banking  ^^^^^/^n 
account   accordingly;    and   all   dividends   and   interest 
arising  from  any  other  stock,  shares,  or  securities  stand- 
ing in  the  name  of  or  held  by  the  Official  Trustees  of 
Charitable  Funds  shall  be  paid  only  to  the  Governor  and 
Company  of  the  Bank  of  England  for  the  account  of  the 
same  trustees ;  and  the  said  trustees  shall  from  time  to  time 

T.  N  N 
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execute  to  the  said  governor  and  company  all  such  powers  as 
shall  be  found  necessary  for  enabling  them  to  receive  and  give 
effectual  discharges  for  the  last-mentioned  dividends  and  in- 
terest (b). 

(a)  The  matters  dealt  with  by  this  section  are  now  governed  by  Clause  3 
of  the  Treasury  BegulationSi  made  under  sect.  4  of  the  Charit.  Trusts  Act, 
1887,  post    These  regulations  will  be  found  in  App.  11.  to  this  Book,  post. 

As  to  the  receipt  of  arrears  of  dividends,  see  Charit.  Trusts  Act,  1860,  s.  12, 
post  And  as  to  the  payment  of  dividends  to  the  trustees  of  the  charity, 
see  Charit.  Trusts  Act,  1853,  s.  52,  ante, 

(6)  The  words  in  italics  are  repealed  by  the  Charit.  Trusts  Act,  1887,  s.  6, 
post.  A  regulation  under  sect.  4  of  that  Act  is  a  complete  indemnity  to  the 
bank. 


For  the  regu-  25.  No  transfer  of  any  stock,  shares,  or  securities  shall 
transfers  and  be  made  to  the  Official  Trustees  of  Charitable  Funds, 
OT  bylie  *°  nor  shall  any  money,  other  than  the  dividends  or  interest 
^^  ^a),  of  any  such  stock,  shares,  or  securities  as  aforesaid,  be 
paid  to  their  account,  except  in  pursuance  of  an  order  of 
the  Court  of  Chancery,  or  of  some  judge  thereof,  or  of  a 
District  Court  of  Bankruptcy  or(b)  County  Court,  or  of 
the  Board ;  and  no  transfer  of  any  such  stock,  shares, 
or  securities  shall  be  made  by  the  official  trustees,  except 
under  the  order  of  such  Court  or  judge,  or  under  the 
order  of  the  Board  signed  by  two  Commissioners,  or 
authenticated  in  such  manner  as  the  Lord  Chancellor 
from  time  to  time  by  any  order  under  his  hand  direct  ((?); 
and  no  transfer  to  or  by  the  official  trustees  shall  be  per- 
mitted by  the  Governor  and  Company  of  the  Bank  of 
England  or  any  other  company  contrary  to  this  pro- 
vision. 

(a)  See,  generally,  as  to  the  official  trustees  of  charitable  funds,  note  (a)  to 
sect.  61  of  the  Charit.  Trusts  Act,  1853,  ante,  p.  514. 

(5)  The  words  in  italics  are  repealed  by  the  Stat.  Law  Bev.  Act,  1875,  Dis- 
trict Courts  of  Bankruptcy  haTing  been  abolished  by  the  Bankruptcy  Act,  1869. 

(c)  See  now  the  Treasury  Eegulations  made  under  sect.  4,  sub-sect.  (2)  of 
the  Charit.  Trusts  Act,  1887,  printed  in  App.  11.  to  this  Book,  post. 


26.  Copies  of  all  orders  made  by  any  Court  or  judge 
for  any  transfer,  deposit,  or  payment  of  stock,  shares, 
securities,  or  monies  to  or  by  the  Official  Trustees  of 


desof 
orders  affect- 
ing the 
aooount  of 
the  official 

be  sent  to  the  Charitable  Funds  shall  be  forthwith  transmitted  to  the 

Board. 


Board  by  the  parties  obtaining  such  orders. 
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27.  Every  order  made  under  the  principal  Act  (5)  or    Sect.  27. 
this  Act  (c),  requiring  or  authorizing  the  transfer,  pay-  indcmnitj  to 
ment,  or  deposit  of  any  stock,   shares,   securities,   or  others  for 
monies  to  or  with  the  trustees  of  any  charity  or  the  Offi-  ordCT?  wto 
cial  Trustees  of  Charitable  Funds,  or  conferring  a  right  ^^^^^i^'^f^ 
to  call  for  or  to  make  such  transfer,  shall  be  a  complete 
indemnity  to  the  Governor  and  Company  of  the  Bank  of 
England  and  all  companies  and  persons  for  any  act  done 
pursuant  to  such  order ;  and  the  said  governor  and  com- 
pany and  other  companies  and  persons  shall  be  required 

to  give  effect  or  to  conform  to  every  such  order,  and  it 
shall  not  be  necessary  for  them  to  inquire  concerning  the 
propriety  of  such  order,  or  the  jurisdiction  of  the  Comi; 
or  judge  or  the  Board  to  make  the  same. 

(a)  Orders  made  by  the  Board  under  the  CHarit;.  Trusts  Act,  1860,  s.  23, 
and  regulations  and  orders  made  under  sect.  4  of  the  Charit.  Trusts  Act, 
1887,  are  a  similar  indemnity :  see  sub-s.  (4)  of  that  section,  post. 

(b)  Charit.  Trusts  Act,  1853,  s.  51,  anU. 
(r)  Sects.  12,  22,  37. 

28.  All  dividends  arising  from  any  stock  in  the  pubKc  Dividends  on 
funds  standing  in  the  name  of  the  Official  Trustees  of  of  official 
Charitable  Funds,  and  which  shall  be  certified  by  the  Board  ^a^^ther 
to  the  Governor  and  Company  of  the  Bank  of  England  to  H'by  R^i^ 
be  exempt  from  the  property  or  income  tax,  sliall  be  f^o^fn^^.®™^* 
paid  or  carried  to  the  banking  account  of  the  official  tax,  diaUbe 
tinistees  without  any  deduction  of  such  tax ;  and  all  divi-  such  tax. 
dends  arising  from  any  stock  in  the  public  funds  standing 

in  any  other  names  or  name,  and  which  the  Board  shall 
certify  to  the  Governor  and  Company  of  the  Bank  of 
England  to  be  subject  only  to  chaiitable  trusts,  and  to  be 
exempt  from  such  tax,  shall  be  paid  without  any  deduc- 
tion thereof  (a). 

(a)  See  sect.  24  of  this  Act,  ante.  As  to  how  far  charitable  funds  are  ex- 
empt from  income  tax,  see  antcy  pp.  360 — 366. 

29.  It  shall  not  be  lawful  for  the  trustees  or  persons  iteatrictiona 

of  S&1g8 

acting  in  the  administration  of  any  charity  to  make  or  charges',  and 
grant,   otherwise  than  with   the   express  authority  of  ^^ty 
Parliament  (i),  under  any  Act  already  passed  or  which^^l^^^;^^^^^^^^^ 
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Sect.  29. 


// 


Property  not 
charitable. 


ExemptioDB 
in  Gharit. 
Truats  Act, 
1860,  s.  2. 


Lease  in 
pamianoe 
of  contract 
before  passing 
of  Act. 


fioaid  shall 
order  sinking 
funds  to  be 
provided  for 
paying  off 
mortga^ 
of  chanly 
estates  (a). 


may  hereafter  be  passed,  or  of  a  Court  or  judge  of 
competent  jurisdiction  (c),  or  according  to  a  scheme 
legally  established,  or  with  the  approval  of  the  Board, 
any  sale  (rf),  mortgage  (^),  or  charge '  of  the  charity 
estate,  or  any  lease  thereof  in  reversion  after  more  than 
three  years  of  any  existing  term,  or  for  any  term  of  life, 
or  in  consideration  wholly  or  in  part  of  any  fine,  or  for 
any  tenn  of  years  exceeding  twenty-one  years  (/). . 

(a)  This  section  does  not,  of  course,  apply  in  the  case  of  property  not  held 
upon  a  charitable  trust  at  all :  Finnia  and  Young  to  Forbes  and  Pochin 
(No.  1),  24  Ch.  D.  587.  With  regard  to  that  case,  however,  it  is  difficult  to 
see  how,  so  far  as  it  decided  that  the  property  in  question  was  not  charitable, 
it  escapes  from  the  dilemma  that  a  perpetual  tinist  is  either  charitable  or 
void  for  remoteness :  see  ante,  p.  57. 

The  section  does  not  apply  to  cases  falling  within  the  exemptions  of  sect.  62 
of  the  Chant.  Trusts  Act,  1853:  Royal  Society  of  London  v.  Thompson,  17 
Ch.  B.  407 ;  Finnh  and  Young  to  Forhea  and  Pochin  (No.  2),  24  Ch.  D.  591. 

(6)  Consequently  sales  under  the  Lands  Clauses  Consolidation  Act,  1845 
(8  &  9  Vict.  c.  18),  are  not  within  the  section :  see  ante,  p.  256. 

(c)  See  Chant.  Trusts  Act,  1853,  ss.  28,  29,  and  32,  ante, 

(d)  As  to  sales,  see  ajite,  pp.  250  et  seq.,  and  sect.  24  of  the  Chant.  Trusts 
Act,  1853,  ante,  and  note  (a)  thereto. 

{e)  As  to  mortgages,  see  ante,  pp.  271,  272,  and  note  (c)  to  sect.  21  of  the 
Chant.  Trusts  Act,  1853,  anU,  p.  486. 

(/)  As  to  leases,  see  aniey  pp.  257  et  aeq,,  and  sect.  21  of  the  Chant.  Trusts 
Act,  1853,  ante,  p.  484,  and  note  (a)  thereto. 

A  lease  coming  within  this  section,  if  made  in  pursuance  of  a  valid  con- 
tract in  existence  before  the  Act  came  into  operation,  might  be  granted 
without  the  consent  of  the  commissioners :  Moore  v.  Clench,  1  Ch.  D»  447, 
ante,  p.  265. 

It  is  considered  doubtful  whether  the  section  applies  to  a  lease  granted  in 
consideration  of  the  surrender  of  an  existing  lease,  although  this  is  equaUy 
obj  ectionable  with  a  reversionary  lease.  It  was  proposed  to  remove  this  doubt 
by  sect.  16  of  the  Charit.  Trusts  Bill,  1883  :  see  as  to  this,  ante,  p.  452. 

30.  So  much  of  section  twenty-one  {b)  of  the  principal  Act 
as  requires  a  compulsory  provision  to  be  inserted  in  every 
mortgage  for  the  payment  of  the  principal  money  borrowed  by 
annual  instalments^  and  for  the  redemption  and  reconveyance 
of  the  mortgaged  estates  within  the  period  of  not  more  than 
thirty  years^  is  hereby  repealed;  but{c)  the  Board  autho- 
rizing any  mortgage  to  be  made  of  any  charity  estate 
shall  make  such  provisions,  by  the  same  or  any  other 
order,  as  to  them  may  seem  necessary,  for  directing  the 
trustees  or  persons  administering  the  charity  to  discharge 
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the  principal  debt  or  any  part  thereof  by  such  yearly  or  Sect.  80, 
other  instalments  within  thirty  years  from  the  date  of 
the  security  as  to  the  said  Board  may  seem  fit,  or  to 
form  an  accumulation  or  sinking  fund  out  of  the  income 
of  the  charity  for  discharging  the  principal  debt  or  any 
portion  thereof  within  the  same  period,  and  shall  give 
directions  as  to  the  investment  and  accumulation  of  such 
fund,  and  the  trustees  for  the  time*  being,  or  persons 
administering  the  charity,  shall  carry  such  order  into 
effect. 

(a)  The  Board  may,  under  sect.  21  of  Charit.  Trusts  Act,   1853,  awfe.  Mortgages, 
p.  484,  authorize  the  trustees  to  raise  money  on  mortgage  for  improvements 
of  charity  estates,  and,  under  sect.  15  of  Charit.  Trusts  Act,  1860,  for  any 
other  beneficial  purpose  consistent  with  the  intention  of  the  foundation. 

As  to  the  mode  of  providing  a  sinking  fund,  see  note  (c)  to  sect.  21  of  the 
Charit,  Trusts  Act,  1853,  ante,  p.  487. 

(6)  Ante,  p.  484. 

(c)  The  woi-ds  in  italics  were  repealed  by  the  Stat.  Law  Rev.  Act,  1875. 

31.  The  twenty-third  section  (a)  of  the  principal  Act  Extension  of 
shall  extend  to  authorize  a  compromise  or  adjustment  of  ISaSLto 
any  claim,  demand,  or  cause  of  suit  against  any  charity,  ^^^^^^ 
or  the  trustees  or  administrators  thereof,  and  the  order  vkt^Vm^'^ 
of  tlie  Board  in  relation  thereto  shall  have  tlie  like  effect  »•  23. 

as  in   the  case  of  any  compromise  or  adjustment  for 
which  provision  is  made  by  the  said  section. 

(a)  Ante,  p.  488,  and  see  note  thereto. 

32.  The  Board  (i)  may  authorize  the  application  of  Board  may 
any  funds  belonging  to  any  charity  in  pajTiients  ferments  for 
equality  of  exchange  or  partition,  or  in* payment  of  any  Schan^^or 
expenses  incident  thereto,  or  may  authorize  the  trustees  ^d  mort-'*'' 
to  raise  any  money  for  such  purposes  by  mortgage  of  S^^y^oT^ 
any  land  acquired  on   such  exchange  or  partition,  or  sach  pay- 
belonging  to  the  charity  (c). 

(a)  As  to  the  power  of  the  Board  to  authorize  exchanges  of  charity  lauds,  Exchanges, 
see  Charit.  Trusts  Act,  1853,  s.  24,  ante,  and  see  also  ante,  pp.  267 — 270. 

GThe  Board  have  no  express  power  to  authorize  partitions.    The  present  Partitions, 
section  and  sect.  34  of  this  Act,  infra,  are  the  only  sections  in  the  Charit. 
Trusts  Acts  in  which  a  reference  to  partitions  is  made.    Partitions  are,  as  a 
rule,  effected  by  the  Land  Commissioners :  see  ante,  p.  270. 

An  order  authorizing  a  partition  may,  howeyer,  be  made  by  way  of  Partationby 
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Sect.  32 

(«).  (ft),  jc). 

way  of  com- 
promise. 


compromise  and  adjustment  of  claims  by  and  against  a  cliarity  under  the 
powers  conferred  by  sect.  23  of  tbe  Charit.  Trusts  Act,  1853,  and  sect.  31  of 
the  present  Act,  ante.    An  order  of  this  kind  is,  however,  very  rare. 

(J)  The  Charity  Commissioners  sitting  as  a  Board:  Charit.  Trusts  Act, 
1853,  s.  66,  ante. 

(c)  With  regard  to  mortgages,  see  notes  {h)  and  (c)  to  sect.  21  of  the  Charit. 
Trusts  Act,  1853,  ante,  pp.  486,  487. 


Power  to 
ascertain  the 


charities 
which  shall 
be  charged 
with  such 
rents  (ff). 


33.  Where  there  shall  be  uncertainty  as  to  the  specific 
roedfioparte  part  of  any  lands  out  of  which  any  rent,  annuity,  or 
changed  with  othcr  periodical  payment,  not  exceeding  the  yearly  sum 
s      rents  to  ^£  ^^^  pouuds,  charged  upon  some  part  of  the  same  lands, 

for  the  benefit  of  a  charity,  shall  be  payable,  it  shall  be 
lawful  for  the  Board  (i),  upon  the  application  of  the 
trustees  (c)  or  persons  acting  in  the  administration  of  the 
charity,  and  with  the  consent  of  the  persons  interested, 
according  to  the  aforesaid  definition  of  ^^  persons  inte- 
rested "  (d)  in  the  same  lands,  to  determine  by  their  order 
the  land  charged  with  such  rent,,  annuity,  or  other 
periodical  payment,  which  shall  thenceforth  stand 
charged  with  such  rent,  annuity,  or  periodical  payment 
accordingly,  to  the  exoneration  of  the  residue  of  such 
lands  therefrom. 

(a)  See  also  the  next  section,  and  s.  25  of  the  Charit.  Trusts  Act,  1853,  ante, 
under  which  the  Board  may  authorize  the  redemption  of  rent-charges. 

(b)  The  Charity  Commissioners  sitting  as  a  Board :  Charit.  Trusts  Act, 
1853,  s.  66,  ante. 

(c)  As  to  the  mode  of  application,  see  Charit.  Trusts  Act,  1869,  s.  5,  post. 

(d)  The  definition  here  referred  to  was  contained  in  certain  sections  which 
were  struck  out  of  the  Bill  in  its  passage  through  Parliament. 

34.  The  expenses  incident  to  the  application  for 
and  procuring  of  any  such  order  of  exchange  (a)  or 
partition  (5),  or  order  determining  the  land  charged  with 
any  rent,  annuity,  or  periodical  payment  (c),  shall  be 
paid  by  the  trustees  or  administrators  of  the  charity,  or 
by  the  other  parties  to  such  transactions,  or  by  both,  as 
the  Board  may  direct. 

(a)  See  sect.  24  of  the  Charit.  Trusts  Act,  1853,  ante;  and  see  also  ante, 
pp.  267—270. 

(6)  See  note  (a)  to  sect.  32  of  this  Act,  ante.  The  Act  makes  no  provision 
for  an  order  of  partition.  The  reference  is  to  a  section  which  was  struck  out 
of  the  BiU  in  its  passage  through  Parliament. 

(c)  See  the  last  section. 


EzpeDsesof 
orders  for 
exchanges 
or  partitions, 
or  orders 
determining 
tbe  lands 
charged  with 
rents. 
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35.  Any  incorporated  charity,  or  the  trustees  of  any    Sect.  85. 
charity,  whether  incorporated  or  not,  may,  with  the  incorporated 

,        P    ,1        -D         J      •  J.  •   •  j»  charities  and 

consent  of  the  Board,  invest  money  arismg  from  any  trustees  for 
sale  {a)  of  land  belonging  to  the  charity,  or  received  by  re-^vS;^^ 
way  of  equality  of  exchange  or  partition,  in  the  purchase  J^„7^om 
of  land,  and  may  hold  such  land,  or  any  land  acquired  ^^\  <*' 

^  -^  .  .  received  on 

by  way  of  exchange  or  partition,  for  the  benfit  of  such  exchanges, 
charity,  without  any  licence  in  mortmain  {h). 

(a)  Chant.  Trusts  Act,  1853,  s.  24,  ante. 

{h)  The  conveyances  must,  however,  satisfy  the  requirements  of  Part  IT. 
of  the  Mortm.  and  Charit.  Uses  Act,  1888,  ante,  pp.  386  et  aeq. 


36.  AH  orders  of  the  Board  for  the  investment  of  Orders  of 
money  coming  to  any  charity  or  the  trustees  thereof  investmenta 
on  any  sale,  exchange,  or  partition  (a)  shall  be  carried  ^ding'^iS^es 
into  effect  by  the  trustees  or  persons  administering  the  ^^^^ 
charity ;  and  all  monies  which  the  Board  shall  order  to  ^^^^^  ^^ 
be  provided  out  of  any  income  or  property  of  a  charity 
for  the  payment  of  the  costs  (b)  of  any  such  transaction 
shall  be  provided  or  raised  by  the  trustees  or  adminis- 
trators of  the  charity,  and  applied  accordingly. 

(a)  See  sects.  24  and  25  of  the  Charit.  Trusts  Act,  1853,  ante, 
{b)  See  sects.  32  and  34  of  this  Act,  ante. 


37.  It  shall  be  lawful  for  the  Board  to  authorize  or  Board  may 
order  and  direct  the  Official  Trustee  of  Charity  Lands  ^^^^^ 
and  the  Official  Trustees  of  Charitable  Funds  respec-  S  to"^ 
tively  to  convey  lands,  and  to  assign,  transfer,  and  pay  ^^7  ^*^^' 
over  stocks,  funds,  monies,  and  securities,  as  the  Board  Btooks,  &o. 
shall  think  expedient  (a). 

(a)  As  to  tlie  official  trustee  of  charity  lands,  see  note  (a)  to  sect.  48  of  the 
Charit.  Trusts  Act,  1853  {ante,  pp.  511,  512) ;  and  as  to  the  official  trustees  of 
charitable  funds,  see  note  (a)  to  sect.  51  of  the  same  Act,  ante,  p.  514. 

Orders  for  transfer  or  payment  of  stock  or  money  are  now  governed  by 
Treasury  Begulations  made  under  sect.  4,  sub-s.  (2),  of  the  Charit.  Trusts 
Act,  1887,  printed  in  App.  11.  to  this  Book,  poet. 

Witb  regard  to  the  concurrence  of  the  official  trustee  of  charity  lands, 
see  ante,  pp.  486,  491. 


652  CHARITABLE  TRUSTS  AMENDMENT  ACT,  1855. 

Sect.  88.         38.  All  leases,  sales,  exchanges,  partitions,  and  trans- 
Ac.     actions  authorized  by  the  Board  under  the  principal  Act 


Board  to  be     OT  this  Act  shall  be  valid  and  effectual  (a),  notwithstand- 

withatending  ing  the  Act  of  the  thirteenth  year  of  the  reign  of  Queen 

il^'^Ai]  Elizabeth,  chapter  ten,  the  Acts  of  the  fourteenth  year  of 

00  V  11^-^9   *^^  same  Queen,  chapters  eleven  and  fourteen,  the  Acts 

Eiiz.  0. 5 ;  21  of  the  eighteenth  year  of  the  same  Queen,  chapters  six 

or  other  du-    and  elcvcn,  the  Act  of  the  thirty-ninth  year  of  the  same 

^   °  '    Queen,  chapter  five,  and  the  Act  of  the  twenty-first  year 

of  the  reign  of  King  James  the  First,  chapter  one,  or 

any  disabling  Act  (b)  applicable  to  the  charity  the  estates 

whereof  shall  be  the  subject  of  any  such  transaction. 

(a)  See  also  Charit.  Trusts  Act,  1853,  s.  26,  ante.  See  as  to  leases, 
sect.  21 ;  and  as  to  sales  and  exchanges,  sect.  24  of  the  Charit.  Trusts 
Act,  1853,  ante.  And  as  to  partitions,  see  note  (a)  to  sect.  32  of  this  Act, 
ante,  p.  549. 

Disabling  (jj  With  regard  to  these  disabling  Acts,  see  ante,  pp.  262  et  seq.,  and  cases 

^^^  there  cited. 

The  Act  2  Will.  IV.  c.  42  (mentioned  in  the  preamble  to  the  Allotments 
Extension  Act,  1882,  post),  which  by  sect.  1  requires  trustees  of  allotments 
within  the  Act,  together  with  the  churchwardens  and  overseers  of  the  poor, 
to  let  portions  of  any  such  aUotments  to  such  industrious  cottagers  as  the 
section  defines  who  may  apply  for  the  same,  is  not  a  disabling  Act,  for  the 
powers  given  by  it  may  subsist  side  by  side  with  those  given  to  the  Charity 
Commissioners  by  the  Charit.  Trusts  Acts :  Parish  of  Sutton  to  Church,  26 
Ch.  D.  at  p.  177.  Nor  does  the  AUotments  Extension  Act,  1882  (45  &  46  Vict. 
c.  80),  deprive  the  Charity  Commissioners  of  any  powers  conferred  upon 
them  by  the  Charit.  Trusts  Acts :  ibid,  at  p.  178. 

S^v^^  39.  It  shall  be  lawful  for  the  Board  to  prepare,  and 

j^^®**or     under  their  seal  to  approve  of,  any  scheme  for  the  letting 

able  proper^,  of  the   property  or  any  part  of  the  property  of  any 

charity ;  and  all  leases  granted  by  any  trustees  or  persons 

acting  in  the  management  of  any  charity,  pursuant  to  or 

in  conformity  with  such  scheme,  shall  be  valid  {a). 

(a)  With  regard  to  leases,  see  ante,  pp.  265,  266,  and  sect.  21  of  the  Charit. 
Trusts  Act,  1853,  anU. 

B^torefer      ^^*  '^^^  Board  may  order  the  bill  of  costs  or  charges 
biiia of  coats    claimed   by   any   attorney   or  solicitor  on   account  of 
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business  conducted  or  transacted  by  him  on  behalf  of    Sect.  40. 
any  charity,  or  the  trustees  thereof,  to  be  examined  and  ^  chanty 
taxed  by  the  taxing  masters  of  the  Court  of  Chancery,  taxation  (a). 
or  by  the  proper  taxing  officers  of  any  of  the  superior 
Courts  at  Westminster  (i),  who  shall  proceed  to  examine 
and  tax  the  same  bill  accordingly ;  and  if  the  same  shall 
be  reduced  upon  such  taxation  by  the  amount  of  one- 
sixth  part  or  more  of  the  amount  thereof,  the  costs  of  Costs  of  taxa- 
the  taxation  shall  be  paid  by  such  attorney  or  solicitor, 
but  otherwise  out  of  the  funds  of  the  charity  by  the 
trustees  thereof ;  and  the  Board  may,  after  being  satisfied 
as  to  any  bill  that  it  contains  exorbitant  charges,  order  Taxationafter 
any  such  bill  to  be  so  taxed,  notwithstanding  that  the  p*^^®^  • 
same  may  have  been  paid  by  the  trustees  of  the  charity 
at  any  period  not  more  than  six  calendar  months  pre- 
viously to  such  order ;  and  any  amount  taxed  off  any  Recovery  of 
such  paid  bill   shall  be  a  debt  due  from   the  attorney  off.°^ 
or  solicitor  to  the  trustees  of  the  charity,  and  shall  be 
forthwith  paid  by  him  to  such  trustees  accordingly  (a). 

(a)  Although  this  section  does  not  expressly  authorize  the  commissioners  Taxation  of 
themselves  to  tax  bills  of  costs,  yet  it  produces  the  result  of  practically  con-  costs, 
ferring  that  power  upon  them. 

The  practice  of  the  commissioners  is  to  examine  a  bill  of  costs,  and  to 
make  such  deductions  as  they  think  right.  These  are  usually  acquiesced  in, 
or  an  explanation  is  given  which  may  result  in  the  restoration  of  the  items 
taxed  off.  If  the  solicitor  refuses  to  acquiesce,  the  bill  is  referred  to  taxa- 
tion. In  some  cases,  where  taxation  is  obviously  the  proper  course,  the  biU 
is  referred  to  taxation  in  the  first  instance. 

(6)  Now  the  masters  of  the  Supreme  Court  acting  a«  taxing  masters: 
E.  S.  C.  1883,  Ord,  LXI.  r.  3. 

41.  Section  twenty-seven  (a)  of  '^  The  Charitable  Trusts  Amendment 

.  of  sect  27  of 

Act,  1853,"  shall  be  construed  and  operate  as  if  the  words  le  &  1*7  Vict. 
"  and  the  trustees  of  the  charity  shall  be  legally  autho-  ^'  ^^^' 
rized  to  purchase  and  hold  such  land  "  had  been  omitted 
therefrom ;  and  incorporated  trustees  of  any  charity  shall  incorporated 
be  competent  to  purchase  and  hold  lands  for  the  purposes  purchase 
mentioned  in  the  same  section  without  licence  in  mort-  that  w^on 

(a)  Ante.'p,  493, 
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Sect.  41  (5)  As  in  the  case  of  purchases  under  sect.  35  of  this  Act,  so  also  in  this 

(6).  case  the  conyeyanoe  must  satisfy  the  requirements  of  Part  II.  of  the  Mortm. 

and  Charit.  Uses  Act,  1888. 

Deeds,  &c.  42.  Any  deed,  will,   or  document  relating  to   any 

charities  may  chaiity  may  be  enrolled  by  the  Board  in  books  to  be 

the^offioe,  and  provided  and  kept  by  them  for  that  purpose  at  their 

^dence.^^     office,  and  a  copy  of  any  such  deed,  will,  or  document 

made  from  such  books,  and  certified  under  the  hand  of 

the  secretary  (a)  or  one  of  the  Commissioners,  shall  be 

received  as  evidence  of  the  contents  of  the  same  deed, 

will,  or  document. 

(a)  Or  any  officer  authorized  by  the  Board  to  act  on  behalf  of  the  secre- 
tary: Charit.  Trusts  Act,  1887,  s.  3,  post 

Construction        43^  The  fif ty-fif  th  («)  and  fifty -ninth  (i)  sections  of 

and  59  of        the  principal  Act  shall  be  construed  and  operate  as  if 

c.  137.     ^  *  the  words  ''  the  office  of  the  Board"  had  been  inserted 

therein  in  the  place  of  the  words  ''  the  office  in  London 

of  the  Registrar  of  County  Courts  Judgments." 

(a)  Ante,  p.  616. 

(b)  Ante,  p.  619. 

Provisions  as       44^  Section  siztu-one  of  ''The  Charitahle  Trusts  Act. 

to  the  annual  v  •f  / 

returns  of        1853,"  cxccpt  SO  Much  thereof  as  enacts  that  the  trustees  or 
te^te^s  of^    persons  acting  in  the  administration  of  ever?/  charity  shall^  in 
*"*^^*        hooks  to  he  kept  hy  them  for  that  purpose^  regularly  enter  or 
cause  to  he  entered  full  and  trus  accounts  of  all  money  received 
and  paid  respectively  on  account  of  such  charity^  shall  he 
repealed  as  to  all  accounts  which  such  trustees  or  administra- 
tor's shall  not  have  heen  hound  to  render  hefore  the  passing  of 
this  Act ;  and  (a)  the  trustees  or  administrators  of  every 
charity  shall,  on  or  before  the  twenty-fifth  day  jof  March, 
acw^tetobe  ^^®  thousand  eight  hundred  and  fifty-six,  prepare  and 
sent  to  make  out  and  transmit  to  the  Board  an  account  of  the 

sioners,  and  endowmeuts  then  belonging  to  the  charity,  showing  in 
aow^te  to  the  case  of  realty  not  in  hand  the  manner  in  which  the 
^udOTfl,  &c.,  same  is  let  or  occupied,  and  in  the  case  of  personalty  the 
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existing  investment  or  employment  thereof,  and  in  what    Sect.  44. 
names  such  investments  are  made;  and  such  trustees  or  and  such 
administrators  shall  also  on  or  before  the  twenty-fifth  day  ^^to 
of  March  next  after  the  acquisition  of  any  endowment  ^""p®^*^^- 
not  included  in  the  foregoing  aci^ount  prepare  and  make 
out,  in  like  manner,  and  transmit  to  the  Board,  a  similar 
account  of  such  last-mentioned  endowment,  and  in  case 
of  any  alienation,  or  charge,  or  transfer  of  any  real  or 
personal  estate  of  the  charity,  shall  on  or  before  the 
twenty-fifth  day  of  March  then  next  following  transmit 
to  the  Board  an  account  of  such  alienation,  cheirge,  or 
transfer,  and  such  trustees  or  administrators  shall  also, 
on  or  before  the  twenty-fifth  day  of  March  in  every  ye^r, 
or  such  other  day  as  may  be  fixed  by  the  Board,  or  as 
may  have  been  already  fixed  for  rendering  the  accounts 
thereof  required  by  the  principal  Act,  prepare  and  make 
out  the  following  accounts  in  relation  thereto ;  (that  is  to 
say,) 

(1.)  An  account  of  the  gross  income  arising  from  the 
endowment,    or  which   ought  to   have   arisen 
therefrom  during  the  year  ending  on  the  thirty- 
first  day  of  December  then  last,  or  on  such 
other  day  as  may  have  been  appointed  for  this 
purpose  by  the  Board  : 
(2.)  An  account  of  all  balances  in  hand  at  the  com- 
mencement of  the  year,  and  of  all  moneys  re- 
ceived during  the  same  year  on  account  of  the 
charity : 
(3.)  An  account  for  the  same  period  of  all  payments : 
(4.)  An  account  of  all  monies  owing  to  or  from  the 
charity,  so  far  as  conveniently  may  be : 
which  accounts  shall  be  certified  under  the  hand  of  one 
or  more  of  the  said  trustees  or  administrators,  and  shall 
be  audited  by  the  auditor  of  the  charity,  if  any ;  and  the 
said  trustees  or  administrators  shall,  within  fourteen  days 
after  the  day  appointed  for  making  out  such  accounts, 
deliver  or  transmit  a  copy  thereof  to  the  Commissioners 
at  their  office  in  London,  and  in  the  case  of  parochial 
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^^^'  ^'  charities  shall  deliver  another  copy  thereof  to  the  church- 
warden or  churchwardens  of  the  parish  or  parishes  with 
which  the  objects  of  such  charities  are  identified,  who 
shall  present  the  same  at  the  next  general  meeting  of  the 
vestry  of  such  parishes,  and  insert  a  copy  thereof  in  the 
minutes  of  the  vestry  book ;  and  every  such  copy  shall 
be  open  to  the  inspection  of  all  persons  at  all  seasonable 
hours,  subject  to  such  regulations  as  to  the  said  Board 
may  seem  fit ;  and  any  person  may  require  a  copy  of 
every  such  account,  or  of  any  part  thereof,  on  paying 
therefor  after  the  rate  of  twopence  for  every  seventy-two 
words  or  figures. 

(a)  The  words  in  italics  were  repealed  by  the  Stat.  Law  Eev.  Act,  1875. 
The  accounts  of  trustees  are  regulated  by  an  order  of  the  Board,  under  the 
next  section,  made  on  the  29th  of  July,  1884.  This  order,  and  the  forms  of 
statements  of  accounts  issued  thereunder,  will  be  found  in  App.  II.  to  this 
Book,  post. 

Board  may  45.  The  Board  may  from  time  to  time  make  such 

as  to  delivery  ordcrs  as  they  may  think  fit  in  relation  to  the  delivery 

and  forms  of  ,  •      •  o    j -i  •  i  i  i    ±1        j*  i? 

accounts.  Or  transmission  oi  the  said  accounts,  and  the  lorms  oi 
such  accounts,  and  such  orders  shall  be  executed  by  all 
trustees  and  persons  from  whom  the  accounts  to  which 
they  may  relate  are  required  (a). 

(a)  See  note  (a)  to  the  last  section. 

Application  46.  The  sixty-fourth  section  (a)  of  the  principal  Act 
16  &  17  Vict,  shall  apply  as  well  to  members  of  any  charity  within  the 

operation  of  that  Act  as   to  members  of  any   charity 

exempted  from  the  operation  thereof. 

(a)  A7ite,  p.  529. 

This  Act  not  47.  Neither  this  Act  nor  tlic  principal  Act  sJiallj  until  the 
cases  excepted /r^if  dutf  of  September  one  thousand  eight  hundred  and  fifty- 
mot,  c.  137,  ^i^j  extend  or  he  in  any  fnanner  applied  to  charities  or  insti- 
*•  ^^'  tutions  the  funds  or  income  of  which  are  applicable  exclusively 

for  the  benefit  of  persons  of  the  Roman   Catholic  persuasion^ 
and  which  are  under  the  superintendence  and  control  of  persons 
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of  that  per8UU8ion{a)^  nor  shall  anything  in  this  Act  extend    Sect.  47. 
to  any  of  the  cases  which  by  the  sixty-second  section  [b) 
of  the  principal  Act  are  excepted  from  the  operation 
thereof. 

(a)  The  words  in  italics  were  repealed  by  the  Stat.  Law  Eev.  Act,  1875. 
Boman  Catholic  charities  are  now  subject  to  the  Charit.  Trusts  Acts :  see 
note  (c)  to  sect.  62  of  Charit.  Trusts  Act,  1853,  ante, 

[h)  Ante,  p.  522. 

48.  In  the  construction  of  the  principal  Act  and  this  As  to  the 
Act  the  word  ^'  charity  "(a)  shall  include  every  institu-  *»^rity.'» 
tion  in  England  or  Wales  endowed  for  charitable  pur- 
poses, but  shall  not  include  any  charity  or  institution 
expressly  exempted  from  the  operation  of  the  Act  of 

1853  (A)j  and  words  applying   to  any  person   or  indi-  -nd^  "Iw- 
vidual  shall  apply  also  to  a  corporation,  whether  sole  poration." 
or  aggregate. 

{a)  '*  Charity"  is  also  defined  by  sect.  66  of  the  Charit.  Trusts  Act,  1853. 
See  note  (c)  to  that  section,  ante,  and  cases  there  cited. 

(6)  See  sect.  62  of  that  Act  and  Boyal  Society  of  London  v.  Thompson, 
17  Ch.  D.  407,  and  Finnis  and  Young  to  Forbes  and  Pochin,  24  Ch.  D.  591, 
cited  in  note  {d)  to  that  section,  from  which  it  appears  that  a  charity  which 
has  no  endowment  is  not  within  the  Charit.  Trusts  Acts. 

49.  Nothing  in  this  Act  or  in  the  principal  Act  con-  Acts  not  to 
tained  shall  extend  to  the  colleges  of  Eton  and  Win-  Eton 
Chester,  or  either  of  them  (a). 


or 
Winchester. 


(a)  For  other  exemptions,  see  sect.  62  of  the  Charit.  Tinists  Act,  1853, 
ante, 

50.  This  Act  may  be  cited  as  "  The  Cliaritable  Trusts  Short  title. 
Amendment  Act,  1855." 


(    658    ) 


THE  CHARITABLE  TRUSTS  ACT,  1860. 

23  &  24  Vict.  c.  136. 

An  Act  to  amend  the  Law  relating  to  the  Administration  of 
Endowed  Charities.  [28th  August,  I860.] 

Whereas  it  is  expedient  to  provide  increased  and  inex- 
pensive facilities  for  the  administration  of  endowed 
charities:  Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows : 

^o'lSt^Jd  1-  "  "^^^  Charitable  Trusts  Act,   1853,"  and  ''  The 

together,  &c.  Charitable  Trusts  Amendment  Act,  1855,"  and  this  Act, 
shall  be  construed  together  as  one  Act,  and  any  pro- 
visions of  the  said  former  Acts  inconsistent  with  this 
Act  are  hereby  repealed  (a). 

(a)  All  the  Charit.  Truste  Acts  are  construed  together  as  one  Act :  see 
note  (a)  to  sect.  1  of  the  Charit.  Trusts  Act,  1853,  ante, 

^^^F^  ad-         2.  The  Board  of  Charity  Commissioners  for  England 

muustratiye  ^  •'  ^      ,  ^     *^ 

powers  to  be    and  Walcs,  subject  to  the  restrictions  (A)  and  rights  of 

thflSard^of ^  appeal  [c)  hereinafter  provided,  shall  have  power  from 

Comi^-        tinie  to  time,  upon  the  application  of  any  person  or 

8iojier8(a).      persons  who,  under  the  forty-third  section   of   "The 

Charitable  Trusts  Act,  1853  "(c?),  might  be  authorized 

to  apply  to  any  judge  or  Court  for  the  like  purposes,  to 

make  such  effectual  orders  as  may  now  be  made  by  any 

judge  of  the  Court  of  Chancery  sitting  at  Chambers  {e\ 

or   by  any  County  Court  (/)  or  District  Court  of  Bank- 
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rupfcy  (ff)y  for  the  appointment  or  removal  of  trustees  of  ^^^'  ^' 
any  charity  (A),  or  for  the  removal  of  any  schoohnaster 
or  mistress  or  other  officer  thereof  {i\  or  for  or  relating 
to  the  assurance,  transfer,  payment,  or  vesting  of  any 
real  or  personal  estate  belonging  thereto  (y),  or  entitling 
the  Official  Trustees  of  Charitable  Funds,  or  any  other 
trustees,  to  call  for  a  transfer  of  (Jc)  and  to  transfer  any 
stock  belonging  to  such  estate,  or  for  the  establishment 
of  any  scheme  for  the  administration  of  any  such 
charity  (/). 

(a)  The  jurisdictioii  of  the  coimnisBioners  under  this  section  is  not  impaired  Powers, 
by  reason  of  similar  powers,  to  be  exerciseable  only  with  the  sanction  of  the 
Court,  having  been  given  by  a  private  Act  or  an  order  of  the  Court :  Charit. 
Trusts  Act,  1862,  s.  1,  post. 

By  sect.  15  of  the  Chant.  Trusts  Act,  1869,  post,  the  power  of  making  Places  of 
orders  under  this  section  as  to  the  appointment  or  removal  of  charity  trustees,  worship, 
the  vesting  of  property  or  the  establishment  of  schemes,  is  extended  to  build- 
ings registered  as  places  of  meeting  for  religious  worship;  but  the  application 
must  in  every  case  be  made  by  the  trustees. 

By  the  Eoman  Catholic  Charities  Act,  1860,  s.  1,  post,  the  jurisdiction  con-  Roman 
ferred  by  this  section  is  extended  to  apportioning  Boman  Catholic  chaiities  Catholic 
partly  applicable  to  superstitious  uses,  and  applying  such  part  to  lawful 
charitable  trusts. 

By  the  Allotments  Extension  Act,  1882,  s.  14,  posty  it  is  provided  that,  by  Allotments, 
every  scheme  made  after  the  passing  of  that  Act  relating  to  a  charity,  part 
of  the  endowment  of  which  consists  of  land  other  than  buildings,  the  charity 
trustees  shall  be  authorized  to  set  apart  portions  of  the  land  for  allotments. 

The  jurisdiction  of  the  Charity  Commissioners  is,  however,  subject  to  Restrictions 

certain  restrictions :  ""^  jurifidic 

tion  of  com- 
Notice  of  the  intention  to  make  the  order  must  be  given  to  the  charity  missioners. 

trustees,  except  such  as  have  been  privy  to  the  application :  sect.  3  of  this 

Act. 

If  the  income  of  the  charity  is  50Z.  or  upwards,  the  jurisdiction  can  only 
be  exercised  on  the  application  of  the  trustees  or  a  majority  of  them : 
sect.  4. 

The  commissioners  are  not  boimd  to  exercise  jurisdiction  over  contentious 
cases:  sect.  5. 

In  the  case  of  the  appointment  or  removal  of  a  trustee,  or  the  establishment 
of  a  scheme,  a  month's  public  notice  of  the  proposal  to  make  the  order 
must  be  given.  And  in  the  case  of  the  removal  of  a  schoolmaster  or  school- 
mistress, a  month's  notice  of  the  proposed  order  must  also  be  given  to  him 
or  her :  sect.  6. 

The  Board  may  not  make  an  order  removing  a  trustee  on  the  ground  only 
of  his  religious  belief :  sect.  4. 

Every  order  made  under  this  section  shows,  on  the  face  of  it,  that  the  re-  Orders, 
quirements  of  the  Act  necessary  to  confer  jurisdiction  have  been  complied  with. 

The  recitals  state  by  whom  the  application  to  the  Board  was  made, 
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Sect  2 

(a). 


Forms  of  ap- 
plication. 


Application 
by  trustees 
not  enter- 
tained till 
accounts 
furnished. 

Ck>n8ent  to 
act. 


Trustees 
appointed 
notwith- 
standing 
existence 
of  power 
capable  of 
exercise. 
Relationship. 


Appointment 
and  removal 
of  trustees 
aimplieiter. 
Appointment 
of  trustees 
combined 
with  other 
relief. 

Co-optative 
and  represen- 
tative trus- 
tees. 

Recommen- 
dation of 
Schools 
Inquiry  Com- 
mission. 
Representa-^ 
tive  trustees  in 
End.  Schools 
schemes. 


In  general 
charities. 


and  if  it  was  not  made  by  all  the  trustees,  then  that  notice  has  been  sent  to 
such  of  them  as  were  not  privy  to  the  application  (sect.  3),  and  whether  the 
income  of  the  charity  does  or  does  not  exceed  oOL  (sect.  4).  An  order  for  the 
appointment  of  new  trustees,  or  the  establishment  of  a  scheme,  also  recites 
that  notice  of  the  intention  to  make  the  order  was  published  more  than  one 
calendar  month  previously  (sect.  6),  and  that  no  notice  of  any  objection  has 
been  received,  or  that  the  objections  received  have  been  considered  and  are 
insufficient. 

Foims  of  application  to  the  Charity  Commissioners,  together  with  the 
instructions  for  application  issued  by  the  commissioners,  will  be  found  in 
App.  II.,  Charity  Commission  Forms,  Nos.  18,  19  and  20,  post. 

An  application  by  or  on  behalf  of  the  trustees  or  administrators  of  a  charity 
is  not  entertained  unless  and  imtil  proper  accounts  relating  to  the  charity 
have  been  furnished  for  at  least  the  three  preceding  years. 

Appointment  of  Trustees. 

Persons  proposed  to  be  appointed  new  trustees  are  required  to  signify  in 
writing  to  the  Board  their  willingness  to  act  in  the  trust,  and  this  is  stated 
in  the  order  of  appointment. 

Appointments  of  new  trustees  are  frequently  made,  notwithstanding  that 
there  is  in  existence  a  power  of  appointment  capable  of  being  exercised. 
This  differs  from  the  rule  adopted  by  the  Court :  see  ante,  p.  186.  The 
superior  cheapness  of  appointments  of  trustees  by  the  Board  is  considered  by 
the  commissioners  to  be  a  sufficient  reason  for  the  substitution  of  an  appoint- 
ment by  them  for  an  appointment  under  the  instrument  of  foundation. 

Relationship  among  trustees  is  hold  by  the  commissioners  to  be  a  valid 
objection.  It  is  found  in  practice  that  objection  is  frequently  taken  to  the 
predominance  in  a  body  of  trustees  of  the  influence  of  a  particular  family. 
The  policy  of  the  Charity  Commissioners  has  consequently  been  to  discourage 
the  appointment  of  more  than  one,  or  at  the  most  two,  trustees  of  the  same 
family:  cf.  ante,  p.  191. 

The  jurisdiction  to  appoint  and  remove  trustees  expressly  conferred  by  this 
section  authorizes  the  appointment  or  removal  of  a  trustee  aimpIiciUr, 

It  frequently  happens,  however,  that  besides  the  mere  appointment  of  a 
trustee  some  change  requires  to  be  made  in  the  constitution,  character,  or 
mode  of  election  of  the  trustees.  Where  this  is  the  case,  the  order  must  be 
made  under  the  jurisdiction  to  establish  a  scheme.  Simple  provisions  of  this 
kind  will  be  found  in  Scheme  No.  I.  in  App.  II.,  2>08t. 

The  older  charities,  with  rare  exceptions,  were  in  the  hands  of  a  limited 
number  of  co-optative  trustees  without  any  representative  element,  or  in  the 
hands  of  ex  officio  trustees,  such  as  the  vicar  or  churchwardens  of  the  parish: 
Rep.  of  Sel.  Committee  of  1884,  on  the  Charit.  Trusts  Act,  p.  ix. 

The  Schools  Inquiry  Commissioners,  in  1867  (see  Rep.  vol.  i.  p.  645),  re- 
commended that  in  constituting  trustees  or  governors  of  schools  the  principle 
of  representation  should  be  largely  introduced. 

Acting  upon  this  recommendation,  the  Endowed  Schools  Commissioners, 
in  the  first  instance,  and  since  the  transfer  of  their  powers  to  the  Charity 
Commissioners,  the  Charity  Commissioners  have,  in  framing  schemes  under 
the  Endowed  Schools  Acts,  provided  for  the  introduction  of  a  representative 
element  in  the  body  of  governors  constituted  by  the  scheme. 

Of  late  years  the  attention  of  Parliament  has  been  frequently  directed  to 
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the  question  of  introducing  a  representative  element  into  the  administration      Seot.  2 
of  charities  generally,  and  considerable  pressure  has  been  put  upon  the         (a). 
Charity  Commissioners  by  questions  and  motions  in  the  House  of  Commons 
to  provide  for  the  presence  of  a  representative  element  in  all  bodies  of 
trustees  reconstituted  by  their  schemes. 

The  Charity  Commissioners  have  acted  in  accordance  with  this  view.  In 
framing  a  new  scheme  they  usually  greatly  enlarge  the  number  of  trustees, 
and  require  that  a  considerable  number  of  them  shall  be  representative. 
This  practice  was  approved  by  the  Select  Committee  of  1884  (Eep.  p.  ix). 

It  is  impossible  to  lay  down  a  fixed  rule  as  to  the  interests  of  which 
representative  trustees  are  provided.  It  may,  however,  be  said  that  gene- 
rally they  represent  the  ratepayers  of  the  parish  or  place  in  which  the  benefit 
of  the  charity  is  distributed,  they  having  a  considerable  interest  in  its 
proper  administration. 

The  scheme  may  provide  that  representative  trustees  shall  be  appointed  Appointment 
either  directly  by  the  parishioners  or  by  a  vestry  or  local  board,  or  other  ^  representa- 
popularly-elected  body.    In  the  case  of  very  small  charities  it  is  sometimes 
considered  sufficient  to  rely  upon  the  introduction  of  overseers  or  guardians 
of  the  poor,  or  even  of  churchwardens,  as  a  sufficient  recognition  of  the 
representative  principle  in  the  constitution  of  the  body  of  trustees. 

The  expense  of  an  election  of  representative  trustees,  if  contested,  is  some-  EzpeDse. 
times  serious,  and  this  frequently  influences  the  action  of  the  commissioners. 

In  addition  to  the  representative  trustees,  ex  officio  and  co-optative  trustees  Co-optatiye 
are  also  commonly  provided  for.    The  principle  of  co-optation,  by  which  a  trustees,  &c. 
certain  number  of  the  trustees  consist  of  persons  elected  by  the  existing 
body  of  trustees,  is  found  to  secure  the  services  of  many  persons  who, 
though  specially  fitted  to  act  in  the  administration  of  the  charity,  are  never- 
theless not  willing  to  compete  in  an  election  of  representative  trustees. 

The  method  of  constituting  a  body  of  trustees  will  be  best  comprehended  General  oon- 
by  a  perusal  of  the  clauses  relating  to  trustees  in  Schemes  Nos.  I,,  II.,  V.,  J^t^*^^'^^ 
and  VIII.  in  App.  II.  to  this  Book.    These  will  also  show  the  manner  in  trustees, 
which  the  appointment  of  new  trustees  is  provided  for. 

An  order  appointing  a  new  trustee,  whether  directly  or  by  means  of  a  Stamp, 
scheme,  requires  a  stamp  of  10s.,  and  an  order  conveying  or  transferring 
property  for  the  purjwse  of  effectuating  the  appointment  requires  a  further 
stamp  of  the  like  amount.    See  ante,  p.  360. 

See,  as  to  the  exercise  of  their  discretion  by  the  Charity  Commissioners  in 
appointing  trustees.  Be  Bumham  National  Schools,  L.  B.  17  Eq.  241. 

Schemes, 

Schemes  are  so  various  in  their  character  that  it  would  be  impossible  to  Variety  of 
enter  into  details  with  regard  to  them.    Some  typical  forms  of  schemes  are  schemes, 
printed  in  App.  II.,  post. 

Subject  to  the  restrictions  that  the  trusts  of  a  charity  cannot  be  altered  Limitations 
except  within  the  limits  permitted  by  the  doctrine  of  cy-pres  (see  ante,  pp.  ^^?^^-^ 
136  et  seq,),  and  that  schemes  are  not  established  with  regard  to  charitable 
trusts  created  by  statute  (cf.  ante,  pp.  89  et  seq,),  there  is  no  limit  to  the 
directions  which  may  be  given  in  relation  to  a  charity  estate  by  means  of 
a  scheme.  The  scheme  may  effect  the  entire  reconstitution  of  the  charity, 
or  it  may  be  confined  to  the  accomplishment  of  a  particular,  even  temporary, 

T.  0  0 


563 


CHARITABLE  TRUSTS  ACT,  1860. 


Sect.  2 
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missioiiers. 
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alteration  of 
law. 
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blished by 
charter. 

Corporations 
as  trustees. 


object.  Instances  have  been  already  given  where  powers  omitted  to  be  given 
by  these  Acts,  or  imperfectly  given,  are  brought  in  under  or  supplemented 
by  the  authority  to  make  schemes.     See  antey  pp.  494,  539,  540. 

As  the  commissioners  have,  under  this  section,  the  same  powers  as  a  judge 
at  chambers,  they  can  at  any  time  alter  a  scheme,  whether  made  by  them- 
selves or  by  the  Court,  and  substitute  a  new  scheme  in  its  place. 

It  has  been  stated  {ante,  pp.  89  et  seq.)  that  the  Court  has  no  jurisdiction  to 
alter  a  scheme  established  by  Act  of  Parliament ;  and  it  is  at  least  doubtful 
whether  it  has  such  jurisdiction,  even  if  the  statute  has  become  effete,  and 
incapable  of  further  operation  {ante,  pp.  91,  92). 

The  powers  of  the  Charity  Commissioners  are  similar  in  extent  to  those  of 
the  Court,  and  whatever  incapacity  attaches  to  the  Court  attaches  also  to  the 
commissioners.  No  doubt  they,  like  the  Court  {ante,  p.  90),  have  jurisdiction 
to  interfere  in  respect  of  matters  left  unprovided  for  by  the  scheme  esta- 
blished by  statute ;  but  this  power  is  of  little  practical  value,  because,  as  a 
rule,  the  Act  contains  in  a  schedule  a  scheme  dealing  with  the  most  minute 
details  of  administration. 

In  many  recent  Acts  of  this  kind  a  provision  has  been  expressly  inserted 
prescribing  that  alterations  may  be  made  by  the  Court  or  the  Charity  Com- 
missioners. 

In  the  absence  of  any  such  clause  as  that  last  mentioned,  the  practice  of 
the  Charity  Commissioners  is  to  refuse  to  entertain  an  application  for  a  new 
scheme  in  the  case  of  a  charity  established  by  statute.  A  scheme  for  the 
regulation  of  such  a  charity  cannot,  therefore,  be  obtained,  except  by  means 
of  a  private  Act  of  Parliament.  Cases  of  this  kind  most  frequently  occur 
in  respect  of  charitable  trusts  created  by  Inclosure  Acts. 

The  inconvenience  arising  from  this  state  of  the  law  has  occasioned  efforts 
on  the  part  of  the  Charity  Commissioners  to  obtain  powers  of  establishing 
schemes  for  the  regulation  of  charities  governed  by  private  Acts  of  Parlia- 
ment. Clauses  for  this  purpose  have  been  inserted  in  the  various  bills 
which  have  been  introduced  relating  to  charitable  trusts.  The  clause  to 
this  effect,  contained  in  the  Charitable  Trusts  Bill,  1881,  will  be  found 
ante,  pp.  452,  453.  The  object  which  has  been  sought  to  be  secured  by 
such  clauses  is  to  give  to  the  regulations  made  by  Parliament,  by  means  of  a 
private  Act,  an  authority  as  high  as,  but  no  higher  than,  that  of  the  regula- 
tions made  by  the  founder  of  the  charity,  so  as  to  render  it  dear  that  they 
may  from  time  to  time  be  modified  in  accordance  with  the  doctrine  of 
cy-pres* 

The  commissioners  lay  down  no  general  rule  of  practice  to  refuse  to  enter- 
tain applications  in  the  case  of  charities  regulated  by  charter. 

Corporations  are,  as  has  been  seen  {ante,  p.  67),  frequently  trustees  of 
charities.  This  has  been  regarded  with  disfavour.  It  has  been  found  that 
the  impersonal  veil  of  incorporation  conceals  the  decisions  and  acts  of  the 
individual  members,  weakening  the  sense  of  responsibility  and  producing 
laxity  of  administration.  Besides  that,  it  is  certain  that,  in  point  of  law,  the 
liability  of  the  individual  corporators  for  acts  done  by  the  corporate  body  is 
less  and  more  difficult  to  bring  home  than  where  the  acts  are  those  of 
individual  trustees. 

The  current  of  practice,  both  on  the  part  of  the  legislature  and  of  the 
Court,  has  accordingly  been  to  substitute,  as  far  as  possible,  individual 
trustees  for  corporations.    An  instance  of  this  is  found  in  the  Municipal 
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Corporations  Act,  1835  (see  ante,  pp.  196  et  seq,),  whereby  municipal  corpo-       Sect.  2 
rations  throughout  the  kingdom  were  removed  from  the  trusteeship  of  (a), 

borough  charities,  and  were  replaced  by  bodies  of  trustees.  So,  the  Court  of 
Chancery  resorted  to  the  contrivance  of  appointing  boards  of  managers  for 
the  purpose  of  controlling  the  acts  of  corporate  trustees.  Under  the  End. 
Schools  Acts  (End.  Schools  Act,  1869,  s.  10,  post),  the  Charity  Com- 
missioners have  power  to  dissolve  a  corporation  incorporated  solely  for 
the  purpose  of  an  educational  endowment ;  and  this  power  it  has  been  the 
pi*actice  to  exercise. 

There  were  formerly,  no  doubt,  advantages  attendant  on  the  incorporation 
of  charity  trustees,  and  if  a  clause  were  introduced  into  the  charter  or  Act 
providing  that  the  liability  of  trustees  and  managers  shotQd  remain  the  sanf e 
as  if  they  had  not  been  incorporated,  the  drawbacks  above  referred  to  were 
in  some  measure  removed.  This  was  the  method  adopted  by  the  Charit. 
Trustees  Incorporation  Act,  1872.  In  the  present  state  of  the  law,  however, 
the  benefits  of  incorporation,  without  its  disadvantages,  are  practically 
secured  by  vesting  the  charity  property  in  the  official  trustees.  See  further 
n.  (a)  to  sect.  1  of  the  Charit.  Trustees  Incorporation  Act,  1872,  poaiy 
p.  662. 

The  charitable  corporations  which  have  been  found  most  urgently  to  Benefidary 
require  reform  are  those  in  which  the  recipients  themselves  form  the  corpora-  oorporations. 
tion,  as  where  the  master  and  poor  of  a  hospital  are  incorporated  (see  ante, 
pp.  69,  177).  Here  the  corporation  is  at  once  the  governing  body  and  the 
recipient.  In  numerous  cases  great  abuses  have  been  found  to  exist  in 
these  charities  in  regard  to  the  sale  and  leasing  of  lands,  and  particularly 
from  the  frequency  of  the  custom  to  grant  leases  on  the  wasteful  system  of 
fines.     See  ante,  p.  262. 

Instances  of  this  class  of  charity  have  come  before  the  Court  in  the  cases 
of  Att.'Gen.  v.  Ewelme  Hospitaly  17  Beav.  366;  Att.-Oen.  v.  St.  CroM 
Hospital,  18  Beav.  475;  Att.-Oeii,  v.  St.  John's  Hospital,  Bath,  L.  R.  1 
Ch.  92. 

In  framing  schemes  with  regard  to  these  corporations,  the  Court  adopted  Transfer  of 
the  plan  of  transferring  the  entire  administration  of  the  charity  from  the  adminwtra- 
corporation  to  trustees  or  governors  appointed  by  the  scheme.    The  scheme  ^f  trustees, 
commonly  provided  that  the  trustees  or  their  clerk  should  have  the  custody 
of  the  common  seal,  and  that  the  corporation  shotQd  execute  all  instru- 
ments which   the   trustees   should  require,  and  should  not  act,  except 
subject  to  the  direction  of  the  trustees,  in  the  management  of  the  property 
generally. 

The  practice  thus  adopted  by  the  Court  is  almost  invariably  followed  by 
the  Charity  Commissioners  in  dealing  with  beneficiary  corporations.  An 
example  of  the  clauses  used  for  the  purpose  of  effecting  this  result  will  be 
found  in  Scheme  No.  III.,  in  App.  11.  to  this  Book,  post. 

It  may  be  worth  while  to  mention  that  the  practice  of  the  Court  in  the  Application 
application  of  the  doctrine  of  cy^pres  is  not  to  be  gathered  exclusively  from  ^cy-prh 
the  reported  decisions  to  which  alone  the  profession  at  large  have  access. 
Numerous  schemes  have  from  time  to  time  been  established  by  the  Court  in 
cases  which  have  not  foimd  their  way  into  the  reports,  many  of  them  being 
uncontested.  A  large  proportion  of  these  unreported  cases  are  recorded  in 
the  office  of  the  Chaiity  Commissioners,  and  equally  with  the  reported  cases 
furnish  precedents  for  their  action  in  applying  the  cy-pres  doctrine ;  thus 
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enabling  them  in  some  cases  to  act  with  a  freer  hand  than  would  otherwise 
be  possible. 

In  the  course  of  an  unreported  judgment  in  BenthaU  v.  Earl  of  Kilmorey 
(25th  October,  1884 ;  reported  on  a  previous  hearing,  25  Ch.  D.  39),  upon 
a  petition  of  appeal  against  a  scheme  settled  by  the  Charity  Commis- 
sioners, Chitty,  J.,  said,  *'  I  take  it  it  is  in  the  discretion  of  the  Charity 
Commissioners  to  lay  down  a  rule  that  they  will  not  hear  counsel  in  these 
matters,  seeing  that  it  is  necessary  to  keep  down  as  far  as  they  can  the 
expenses  which  are  attendant  necessarily  on  the  framing  of  a  scheme. 
Their  rule  appears  to  be  that  they  will  not  hear  counsel  except  in  excep- 
tional cases,  and  it  is  a  discretion  on  their  part  which  I  think  the  Court 
ought  not  to  interfere  with."  Lord  EomiUy,  in  Re  Hackney  CharitieSj  34 
L.  J.  Ch.,  at.  p.  175,  expressed  an  opinion  that  in  difficult  cases  the  commis- 
sioners ought  to  hear  counsel. 

(6)  Sects.  4 — 7  of  this  Act,  post 

(c)  Sects.  8  and  9  of  this  Act,  post, 

{d)  Ante,  p.  507.  As  to  applications  in  the  case  of  charities  of  which  the 
gross  annual  income  is  not  less  than  50/.,  see  sect.  4  of  this  Act,  post. 

(e)  With  regard  to  the  jurisdiction  at  chambers,  see  sect.  28  of  the  Charit. 
Trusts  Act,  1853,  anie,  and  notes  thereto ;  and  see  also  antCy  pp.  337  et  seq. 

(/)  With  regard  to  the  jurisdiction  of  the  County  Courts,  see  Charit. 
Trusts  Act,  1853,  s.  32,  antey  and  notes  thereto ;  and  see  also  antcy  pp.  343, 
344. 

{(/)  The  words  in  italics  were  repealed  by  the  Stat.  Law  Rev.  Act,  1875, 
district  Courts  of  Bankruptcy  having  been  abolished  by  the  Bankruptcy 
Act,  1869. 

{h)  See  note  (a),  supra, 

(/)  Under  the  Charit.  Trusts  Act,  1853,  s.  22,  the  Board  may  empower 
charity  trustees  to  remove  a  schoolmaster  or  schoolmistress.  See  also 
sect.  14  of  this  Act,  post. 

As  to  the  recovery  of  possession  of  school  buildings  and  property  held  over 
by  schoolmasters  and  others,  see  sect.  13  of  this  Act,  post. 

As  to  the  notice  to  be  given  prior  to  removal,  see  sect.  6  of  the  Act,  and  as 
to  appeal,  sect.  8,  post. 

(y )  With  regard  to  the  vesting  of  charity  lands  in  and  divesting  them  from 
the  official  trustee  of  charity  lands,  see  Charit.  Trusts  Act,  1853,  ss.  48 — 50, 
antCy  and  note  (a)  to  sect.  48. 

With  regard  to  the  transfer  of  stock  and  payment  of  money  to  the  official 
trustees  of  charitable  fimds,  see  Charit.  Trusts  Act,  1853,  s.  51,  and  Charit. 
Trusts  Act,  1855,  s.  12,  ante. 

Orders  for  vesting  charity  land  in  the  official  trustee  of  charity  lands 
expressly  exclude  copyholds.  Under  sect.  48  of  the  Charit.  Trusts  Act, 
1853,  copyholds  cannot  be  so  vested  without  the  consent  of  the  lord  of  the 
manor.  Li  the  comparatively  rare  cases  in  which  charities  possess  copyhold 
land,  it  is  found  more  convenient  to  allow  it  to  remain  vested  in  the  charity 
trustees. 

{k)  Charit.  Trusts  Amend.  Act,  1855,  s.  12,  ante, 

{I)  See  note  (a),  supra. 
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3.  The  said  Board,  previously  to  making  any  order 
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under  the  jurisdiction  vested  in  them  by  this  Act,  shall     Sect.  8. 
notify  to  the  trustees  or  administrators  (if  any)  of  the  *^e"•  ip^^- 
chanty  to  be  affected  thereby  their  intention  oi  exer-  ciidnfir  powers, 
cising  such  jurisdiction,    by   notice   in  writing,  to  be 
delivered  to  them,  or  sent  to  them  by  the  post  at  their 
last  known  place  of  abode  in   Great   Britain   or  Ire- 
land (a). 

(a)  The  notice  need  not  be  sent  to  trustees  "who  have  been  privy  to  the 
application:  Chant.  Trusts  Act,  1869,  s.  4,  post 


4.  The  said  Board  shall  not  make  any  order,  under  Powers  not  to 

ho  QTcrciflQ-M 

the  jurisdiction  vested  in  them  by  this  Act,  with  respect  aUeoyer 
to  any  charity  of  which  the  gross  annual  income,  exclu-  which  Se 
sively  of  the  yearly  value  of  any  buildings  or  land  ^^^^'^'^^^ 
used  wholly  for  the  purposes  thereof,  and  not  yielding  ^**^^>^^^*. 
any  pecuniary  income,  shall  amount  to  fifty  pounds  or  pUcation  df 
upwards,  except  upon  the  application  of  the  trustees  or 
persons  acting  in  the  administration  of  the  charity,  or 
a  majority  of  them  («),  to  be  made  to  the  said  Boafd  in 
writing  under  their  hands  if  they  shall  bo  unincorporated, 
or  under  their  common  seal  if  they  shall  be  incorporated, 
and  the  Board  shall  not  make  any  order  removing  any  Trustees  not 
trustee  on  the  ground  only  of  his  religious  belief  (b).         for  religious 

belief. 

(o)  The  application  may  be  made  in  "writing  signed  by  any  person  autho- 
rized in  that  behalf  by  a  resolution  passed  by  a  majority  of  the  trustees: 
Charit.  Trusts  Act,  1869,  s.  5,  post, 

{b)  Cf.  sect.  46  of  the  Charit.  Trusts  Act,  1853,  ante. 

6.  The  said  Board  also  shall  not  exercise  the  jurisdic-  The  Beard 
tion  hereby  vested  in  them  in  any  case  which,  by  reason  exenji^e 
of  its  contentious  character,  or  of  any  special  questions  l^^tea^oas 
of  law  or  of  fact  which  it  may  involve,  or  for  other 
reasons,  they  may  consider  more  fit  to  be  adjudicated 
on  by  any  of  the  judicial  Courts  (a). 

(a)  This  section  does  not  deprive  the  Charity  Commissioners  of  jurisdiction  CoDBtruction. 
over  contentious  cases.  It  merely  enables  them  to  decline  to  exercise  that 
jurisdiction  where  they  consider  that  the  case  might  bo  better  dealt  with  by 
a  court  of  law:  Re  Burn  ham  National  Schooht  L.  E.  17  Eq.  241.  The 
opinion  to  the  contrary,  expressed  by  Lord  Romilly  in  lie  Ilackney  Charitiesi 
34  L.  J.  Ch.  169,  was  not  followed. 
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S^'  6.  0^  No  order  appointing  or  removing  a  trustee  (a), 
Koticestobe  or  establishinff  a  scheme  for  the  administration  of  any 
tain  orders,     charity  (i),  shall  be  made  by  the  said  Board  before  the 

and  objections  •      j-  p  i       j  ji         i»i  tt  i« 

orsnggeetions  expiTation  01  ono  Calendar  month  after  public  notice 
to  reoeiY  .  ^£  ^j^^  proposal  to  make  such  order  shall  have  been 
given,  as  they  may  consider  most  expedient  and  effectual 
for  ensuring  the  publicity  thereof,  in  each  parish  or 
district  in  which  the  charity,  if  of  a  local  character,  shall 
be  applicable,  or  among  all  persons  interested  therein  (c); 
and  no  order  removing  a  trustee  or  schoolmaster  or 
mistress  or  other  officer  of  a  charity  (c?)  who  shall  have 
any  known  place  of  residence  in  Great  Britain  or  Ire- 
land, and  who  shall  not  be  consenting  to  be  discharged, 
shall  be  made  before  the  expiration  of  one  calendar 
month  after  notice  of  the  proposal  to  make  such  order 
shall  have  also  been  delivered  to  him  or  her,  or  sent  by 
the  post  or  otherwise  to  such  his  or  her  place  of  resi- 
dence, and  until  after  sufficient  hearing  of  the  matter 
before  the  said  Board,  or  some  member  thereof,  or  one 
of  their  inspectors  {e) ;  and  every  notice  hereby  required 
shall  contain  (so  far  as  conveniently  may  be)  sufficient 
particulars  of  the  objects  of  the  proposed  order,  and 
shall  prescribe  a  reasonable  time  within  which  any 
objections  thereto  or  suggestions  thereon  may  be  made 
or  transmitted  to  the  Board ;  and  the  said  Board  shall 
receive  and  consider  all  such  objections  and  suggestions, 
and  may  withhold,  suspend,  or  modify  (/)  their  pro- 
posed order,  as  they  shall  thereupon,  or  in  the  result  of 
further  inquiry,  or  otherwise,  think  expedient. 

(a)  See  note  (a)  to  sect.  2  of  this  Act,  ante. 

(6)  Ihid. 

Mode  of  (c)  The  mode  of  publication  is  left  to  the  discretion  of  the  commissioners. 

publication.      Jt  is  usually  effected  by  affixing  the  notice  to  or  near  a  principal  outer  door 

of  the  porie^  church,  or  of  a  church,  chapel,  town  hall,  or  schoolroom  in  the 

locality,  and  also  by  advertisements  in  one  or  more  local  newspapers,  with  or 

without  the  addition  of  The  Times  or  other  London  papers. 

{d)  See  note  (i)  to  sect.  2  of  this  Act,  ante, 

(c)  Now  ** assistant  commissioners:"  Charit.  Trusts  Act,  1887,  s.  2, 
8ub-s.  (3),  post, 

(/)  Public  notice  of  the  modified  order  need  not  be  given  in  the  manner 
provided  by  this  section  unless  the  Board  think  further  notice  desirable : 
Charit.  Trusts  Act,  1869,  s.  7,  post. 
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7*  A  copy  of  every  such  order  when  m&de  shall,  in     Sect.  7. 

ilication 
rders,  &o. 


the  case  of  any  local  charity,  be  deposited  for  the  space  PubUcation 


of  one  calendar  month  in  some  convenient  place  witliin 
the  parish  or  one  of  the  parishes  or  in  the  district  in 
which  the  charity  shall  be  applicable,  and  shall  be  open 
to  public  inspection  there  at  all  reasonable  hours  during 
the  same  period ;  and  a  copy  also  of  every  such  order 
relating  to  any  charity,  whether  local  or  general,  shall 
be  kept  open  to  public  inspection  at  all  reasonable  hours, 
at  the  office  of  the  Commissioners,  during  a  like  period  of 
one  calendar  month  ;  and  in  each  case  effectual  publicity 
shall  be  given  to  the  making  of  the  order  by  such  means 
as  the  Board  shall  consider  most  expedient  for  that 
purpose. 

8.  The  Attorney-General,  or  any  person  authorized  Power  to 
by  him  or  by  the  said  Board,  in  the  case  of  any  charity,  o^»  S^*^ 
whatever  may  be  the  yearly  income  of  its  endowments,  ^"^' 
and  any  trustee  or  person  acting  in  the  administration  of 
or  interested  in  any  charity  of  which  the  gross  yearly 
income  to  be  calculated  in  manner  aforesaid  shall  exceed 
fifty  pounds,  or  any  two  inhabitants  of  any  parish  or 
district  in  which  the  same  shall  be  specially  applic- 
able (a),  may,  within  three  calendar  months  next  after 
the  definitive  publication  (i)  of  any  order  of  the  said 
Board  appointing  or  removing  a  trustee  or  trustees,  or 
for  or  relating  to  the  assurance,  transfer,  payment,  or 
vesting  of  any  real  or  personal  estate,  or  establishing  a 
scheme  for  the  administration  of  the  charity,  present  a 
petition  to  the  High  Court  of  Chancery  {c)  in  a  summary 
way,  appealing  against  such  order,  and  praying  such 
relief  as  the  case  may  require ;  and  any  schoolmaster  or 
schoolmistress  or  other  officer  removed  by  the  order  of 
the  Board  (rf),  without  the  concurrence  of  the  trustees  or 
persons  acting  in  the  administration  of  the  charity,  or  a 
majority  of  them,  and  without  the  approval  of  a  special 
visitor,  if  any,  of  the  charity,  may,  within  two  calendar 
months  (next  after  his  or  her  removal),  appeal  in  like 
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manner  against  the  order  of  removal ;  and  the  Court, 
upon  or  before  the  hearing  of  any  such  petition  of 
appeal  as  aforesaid  or  at  any  stage  of  the  proceedings, 
may  require,  if  it  shall  think  fit,  from  the  said  Board, 
their  reasons  for  making  the  order  appealed  against,  or 
for  any  part  of  such  order,  and  may  remit  the  same  to 
the  Board  for  reconsideration,  with  or  without  any 
declaration  in  relation  thereto,  or  may  make  any  sub- 
stitutive or  other  order  in  relation  to  the  matter  of  the 
appeal,  as  it  shall  think  just ;  and  the  Court  may  make 
any  order  respecting  the  costs,  charges,  or  expenses 
incident  to  the  appeal,  and  may  also,  before  hearing  or 
proceeding  with  the  same,  require  from  any  appellant, 
other  than  the  Attorney-General,  proper  security  for 
such  costs,  charges,  and  expenses  as  may  be  eventually 
payable  by  him ;  but  no  such  petition  of  appeal  shall 
be  presented  by  any  person,  other  than  the  Attorney- 
General,  before  the  expiration  of  twenty-one  days  after 
written  notice,  under  the  hand  of  such  appellant,  of  his 
or  her  intention  to  present  such  petition,  shall  have  been 
delivered  to  the  said  Board  at  their  office  (^). 


Who  may 
appeal. 


Time  for 
appealing. 


Discretion, 
when  inter- 
fered with. 

Definitive 
publication. 


(a)  It  was  hold  in  Re  Uackney  Charities,  4  De  G.  J.  &  S.  588,  that  this 
section  gave  a  right  of  appeal  in  every  case,  whatever  the  amount  of  the 
income  of  the  charity,  to  the  Attorney- General  or  to  any  person  authorized 
to  appeal  by  him  or  by  the  Charity  Commissioners ;  but  that  it  gave  a  right 
of  appeal  to  the  trustees  or  persons  interested  in  the  charity,  or  to  two 
inhabitants  of  the  parish  or  district,  only  when  the  income  of  the  charity 
exceeded  50/. 

The  fact  that  the  order  embraced  more  than  one  charity,  and  that  the 
fl'ggTegate  income  exceeded  50?.,  was  held  not  to  give  a  right  of  appeal  to  the 
inhabitants ;  Re  Hackney  Charities,  supra. 

Under  sect.  10  of  the  Charit.  Trusts  Act,  1869,  post,  an  appeal  can 
only  be  presented,  whatever  the  income  of  the  charity,  by  the  Attorney- 
General  or  a  person  authorized  by  him  or  the  Board. 

The  time  for  appealing  runs  from  the  time  fixed  for  the  final  publication 
of  the  order  of  the  Charity  Commissioners :  Re  Hackney  Charities,  10  Jur. 
N.  S.  941. 

The  discretion  of  the  commissioners  is  not  interfered  with  on  appeal  unless 
a  strong  case  of  mistake  or  miscarriage  is  made  out :  ante,  p.  101. 

{h)  **  Definitive  publication  "  moans  the  final  publication  when  the  time 
for  the  receipt  of  suggestions  and  objections  has  expired;  Re  Hackney 
Charities^  12  W.  R.  at  j).  1131. 


CHARITABLE  TRUSTS  ACT,  1860.  569 

(c)  Now  the  Chancery  Division,  to  which  this  jurisdiction  is  assigned :  Jud.       Sect.  8 
Act,  1873,  8.  34,  8ub-8.  (3).  (c),  jd),  (g). 

{d )  See  note  (i)  to  sect.  2  of  this  Act,  ante. 

(e)  The  like  notice  must  also  be  given  to  the  Attorney-General :  Chant- 
Trusts  Act,  1869,  s.  11,  post. 

9.  The  Attorney-General,  if  he  shall  think  fit,  or  any  Who  may  be 
person  authorized  by  him  or  by  the  said  Board,  may  dent^*^' 
appear  as  the  respondent  upon  any  such  appeal,  and  the  *pp®*^»  *°- 
Court  may  make  any  order  respecting  the  costs,  charges, 

and  expenses  of  the  Attorney-General  or  other  defendant. 

10.  The  jurisdiction  vested  by  this  Act  in  the  said  Powers  to 
Board  shall  be  exerciseable  with  reference  to  charities  chanties 
vested  in  any  corporation  sole  or  aggregate,  who,  either  ^ktioM^*''" 
solely  or  jointly  with  any  other  person  or  persons,  shall  ^^^^^ 
also  be  the  recipients  of  the  benefit  thereof  (a). 

{a)  See  further,  with  regard  to  beneficiary  corporations,  note  (a)  to  sect.  2 
of  this  Act,  ante, 

11.  The  jurisdiction  vested  by  the  Charitable  Trusts  Jurisdiction 
Act,  1853,  in  the  District  Courts  of  Bankruptcy  and  (a)  coSito^?*^^* 
County  Courts  (i),  over  charities  not  possessing  a  larger  ]^J^^2 
gross  yearly  income  than  thirty  pounds,  shall  be  exer-  ^^^  ^' 
ciseable  by  the  said  Courts  respectively  for  the  like  pur- 
poses and  under  the   like  provisions  over   charities  of 

which  the  gross  yearly  income  for  the  time  being,  to  be 
calculated  in  manner  aforesaid,  shall  not  exceed  fifty 
pounds,  in  the  same  manner  as  if  the  last-mentioned  limit 
to  the  jurisdiction  of  the  said  Courts  had  been  fixed  by 
the  said  former  Act. 

(o)  The  words  in  italics  were  repealed  by  the  Stat.  Law  Eev.  Act,  1875, 
district  Courts  of  Bankruptcy  having  been  abolished  by  the  Bankruptcy  Act, 
1869. 

(6)  See  sect.  32  of  the  Charit.  Trusts  Act,  1853,  ante. 

12.  Any  Court  or  judge,  or  the  said  Board  (i),  having  ouamai 
jurisdiction  to  authorize  the  Official  Trustees  of  Charitable  charitable 
Funds  to  call  for  a  transfer  (tr)  of  and  to  transfer  {d)  any  ^powerS^ 
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Sect.  12.     annuitieSj  stock,  or  securities,  may  empower  them  also  to 
to  receive        reccive  and  recover,  in  trust  for  the  charity  to  which  the 

arrears  of  tuti  iit-i        t         •  t- 

dividends  («).  same  shall  belong,  all  dividends,  mterest,  and  income 
accrued  from  any  such  annuities,  stock,  or  securities 
respectively,  and  which  shall  for  the  time  being  be  in 
arrear. 

(a)  As  to  the  official  trustees  of  charitable  funds,  see  note  (a)  to  sect.  51  of 
the  Charit.  Trusts  Act,  1853,  ante. 
(6)  See  sect.  2  of  this  Act,  ante, 
(c)  Chaiit.  Trusts  Amend.  Act,  1855,  s.  12,  ante, 
{(1)  Charit.  Trusts  Act,  1853,  s.  51,  ante. 

Power  for  13.  Where   any  schoolmaster   or  mistress  or    other 

givo*^^-  officer,  or  any  recipient  of  the  benefit  of  a  charity,  being 

buSd^il^^^d  i^  possession  by  virtue  of  his  or  her  office,  or  as  such 

ESn^r  by  recipient,  of  any  house,  buildings,  land,  or  property  of 

officers  or  the  cliaritv,  shall  have  been  removed  from  or  shall  cease 

recipients  of  . 

charities.  to  hold  such  his  or  her  office,  or  his  or  her  place  as  such 
recipient,  but  he  or  she,  or  any  person  claiming  under 
him  or  her,  shall  refuse  or  neglect  to  relinquish  the 
possession  of  such  house,  buildings,  land,  or  property 
within  one  calendar  month  next  thereafter,  to  his  or  her 
successor,  or  to  the  trustees  or  persons  acting  in  the 
administration  of  the  charity,  or  as  they  shall  direct,  it 
shall  be  lawful  for  any  two  or  more  justices  of  the  peace 
acting  for  the  district,  division,  or  place  in  which  such 
house,  buildings,  land,  or  property  shall  be  situate,  in 
petty  sessions  assembled,  and  they  are  hereby  required, 
on  the  complaint  of  the  said  trustees  or  administrators, 
and  on  the  production  of  an  order  of  the  said  Board 
certifying  such  schoolmaster  or  mistress  or  other  officer 
or  recipient  to  have  been  duly  removed  from  or  to  have 
ceased  to  hold  his  or  her  office  or  place,  (which  order 
under  the  seal  of  the  said  Commissioners  shall  be  con- 
clusive evidence  of  the  facts  thereby  certified,  and  of  the 
jurisdiction  of  the  said  Commissioners  to  make  such 
order  for  all  the  purposes  of  this  enactment,  and  shall 
afford  a  complete  indemnity  to  all  persons  acting  there- 
under,) to  issue  a  warrant  under  the  hands  and  seals  of 
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such  justices  to  any  constables  or  peace  officers  of  the    Sect.  18. 
same   district,    division,    or  place,    commanding  them, 
within  a  period  to  be  thereby  appointed,  not  being  less 
than  ten  or  more  than  twenty-one  clear  days  thereafter, 
to  enter  into  the  premises,  and  deliver  possession  thereof 
to  the  said  trustees  or  administrators,  or  their  nominee 
or  agent,  and  to  remove  therefrom  such  former  school- 
master or  mistress,  or  other  officer  or  recipient,  and  all 
persons    claiming  in   his   or  her   right,    as   fully  and 
effectually,  and  subject  to  the  same  provisions,  as  nearly 
as  the  case  will  permit,  as  justices  of  the  peace  are 
empowered  to  give  possession  of  any  properties  to  the 
landlord  or  his  agent  upon  the  determination  of  the 
tenancy  thereof,  under  an  Act  passed  in  the  first  and  i  &  2  Vict. 
second  years  of   the    reign   of    her  Majesty,   chapter  °* 
seventy-four,  for  facilitating  the  recovery  of  possession 
of  tenements  after  the  determination  of  the  tenancy  (a). 

(a)  See  sect.  22  of  the  Charit.  Trusts  Act,  1853,  ante,  and  sect.  2  of  the 
preBont  Act,  and  note  (t)  thereto,  ante. 

Sect.  18  of  4  &  5  Vict.  c.  38,  also  contains  provisions  enabling  justices  of 
the  peace  or  sheriffs  to  give  possession  of  schoolrooms,  schoolhousos,  or  other- 
wise (except  in  the  case  of  a  grammar  school),  where  a  schoolmaster  or 
schoolmistress,  after  having  been  dismissed,  refuses  to  quit  or  deliver  up 
possession. 


14.  Every  schoolmaster  and  mistress  appointed  after  Eemovai  of 
the  date  of  this  Act  shall  be  removable  from  his  or  her  JJl^^^^ 
office,  after  reasonable  notice  by  the  trustees  or  persons  «*<^^- 
acting  in  the  administration  of  the  charity,  as  they  shall 
think  expedient  in  the  interests  thereof,  so  nevertheless 
that  the  removal  by  virtue  only  of  this  provision  of  a 
master  or  mistress  who  would  be  otherwise  irremovable 
from  his  or  her  office,  shall  be  determined  on  by  all  or  a 
majority  of  such  trustees  or  administrators  assembled  at 
a  meeting  convened  by  due  notice,  delivered  or  sent  by 
the  post  to  all  such  trustees  or  administrators  who  shall 
have  any  known  place  of  residence  in  Great  Britain  or 
Ireland,  by  the  space  of  not  less  than  twenty-eight  days 
previously,  for  the  special  purpose  of  considering  and 


572  CIIARITAHLE  TRUSTS  ACT,  1860. 

Sect.  14.  deterniining  on  the  question  of  such  removal,  and  of 
which  intended  meeting  a  notice  shall  also  be  delivered 
or  sent  in  like  manner  to  the  master  or  mistress  by  the 
same  previous  space,  and  so  also  that  the  resolution  of 
the  meeting  for  the  removal  of  any  such  last-mentioned 
master  or  mistress  shall  be  forthwith  certified  under  the 
hands  of  the  trustees  or  persons  acting  as  aforesaid  who 
shall  have  concurred  therein,  or  under  the  hand  of  the 
chairman  of  the  meeting,  and  shall  within  seven  days , 
next  thereafter  be  transmitted  to  the  said  Board  for  their 
approval,  and  the  same  shall  not  take  effect  unless  or 
until  the  same  shall  have  been  approved  by  the  said 
Board,  who  may  also,  if  they  so  think  fit,  fix  the  time  or 
any  reasonable  conditions  at  or  under  which  the  same 
shall  come  into  operation ;  if  also  there  shall  be  any 
special  visitor  of  the  charity  who  shall  be  resident  in 
Great  Britain  or  Ireland,  and  free  from  incapacity,,  no 
removal  of  any  such  last-mentioned  master  or  mistress 
shall  be  made  under  the  authority  only  of  the  preceding 
provision  without  the  written  consent  of  such  visitor: 
Provided  always,  that  this  section  shall  not  apply  to  any 
endowed  grammar  school. 


Extension  of  15.  The  powcT  vcstod  in  the  said  Board  by  the  twenty- 
Iwnnder  first  scction  of  ^^  The  Charitable  Trusts  Act,  1853"  (a), 
l^mja.  21!'  of  authorizing  the  application  of  monies  belonging  to 
any  charity,  or  to  be  raised  on  the  security  of  the  pro- 
perties thereof,  to  the  improvement  of  such  properties, 
shall  extend  to  authorize  the  application  of  any  like 
monies  to  any  other  purpose  or  object  which  the  Board 
shall  consider  to  be  beneficial  to  the  charity  or  the 
estate  or  objects  thereof,  and  which  shall  not  be  incon- 
sistent with  the  trusts  or  intentions  of  the  foundation. 

Purohase  of  (a)  AnUy  p.  484. 

1*»^-  This  section  is  wide  enough  to  authorize  the  application  of  the  funds  of  a 

charity  in  the  purchase  of  land.     See  note  (a)  to  sect.  27  of  the  Charit. 

Trusts  Act,  1853,  anUy  p.  494. 
Most  of  the  financiivl  orders  of  the  Board  are  made  under  this  section, 


CHARITABLE  TRUSTS  ACT,  I860.  573 

which  gives  full  power  to  authorize  dealings  with  capital  which  cannot  be      Sect.  16 
safely  effected  by  trustees  on  their  own  responsibility.  (<*)« 

16.  A  majority  of  two-thirds  of  the  trustees  of  any  charity  a  majority  of 
assembled  at  a  meeeting  of  their  body  duly  constituted^  and  have  legal 
having  power  to  deteiynine  on  any  sale^  exchange^  partition^  S^^gUth 
mortgage^  Uase^  or  other  disposition  of  any  property  of  the  ^^^"'^ 
charity^  shall  also  have  a  legal  power ^  on  behalf  of  themselves 

and  their  co4rusteeSj  and  also  of  the  official  trustee  of  charity 
landSy  where  his  concurrence  would  be  otherwise  required^  to 
dOf  enter  intOy  and  execute  all  such  acfSy  deeds^  contracts^  and 
assurances  as  shall  be  requisite  for  carrying  any  such  saky 
exchange^  partition^  mortgage^  leascy  or  disposition  into  legal 
effecty  and  all  such  acts^  deedSy  contracts,  or  assurances  shall 
have  the  same  legal  effect  as  if  the  same  were  respectively  done, 
entered  intOy  or  executed  by  all  the  acting  trustees  for  the  time 
being y  and  by  the  said  official  trustee  {a). 

(a)  Eepealed  by  sect.  17  of  the  Chant.  Trusts  Act,  1869,  sect.  12  of  that 
Act  being  substituted. 

17.  No  Official  Trustee  of  Charitable  Funds  (a),  op- No  official 
pointed  under  or  in  pursuance  of  the  first  or  secondly  recited  accountable 
Act{b)y  shall  be  chargeable  with  or  accountable  for  any  ^w^ 
loss  or  misapplication  of  the  said  charitable  funds,  or  the  ^^  ^^'^ 
dividends,  interest,  or  income  thereof,  unless  the  same 

shall  have  been  occasioned  by  or  through  his  own  wilful 
neglect  or  default. 

(a)  See  Chant.  Trusts  Act,  1853,  s.  61,  ante. 

(6)  The  words  in  italics  are  rei)ealed  by  sect.  6  of  the  Charit.  Trusts  Act, 
1887,  post. 

18.  The  Official  Tustees  of  Charitable  Funds  {a)  shall  Accormta  of 
lay  before  Parliament  annually,  on  or  before  the  four-  tees  to  be  ' 
teenth  day  of  February,  or  as  soon  as  practicable  after  Pariiama^t. 
Parliament  shall   be   sitting,    an   account  of  the  total 
amount  of  the  capital  stock,  shares,  and  securities  trans- 
ferred to  them  in  the  year  ending  the  thirty-first  day  of 
December  preceding,  and  of  the  total  amount  of  monies, 

other  than  dividends  or  interest,  paid  to  them  or  to  their 
accoimt  dming  the  same  period,  and  of  the  investment 
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Sect.  18.  thereof,  and  of  the  capital  stock,  shares,  and  securities 
sold  or  re-transferred  by  them  during  the  same  period, 
and  of  the  aggregate  amount  of  the  capital  stock,  shares, 
funds,  and  securities,  and  the  balance  of  cash,  held  by 
them  on  such  preceding  thirty-first  day  of  December. 

(a)  See  Chant.  Trusts  Act,  1853,  s.  51,  ante. 

Transmiflsioii  19.  The  Board  (i)  may  require  any  person  having 
belonging  to  the  custody  or  control  of  any  deed  or  document  in  which 
ex^i^tion;  any  charity  or  charities  shall  be  solely  interested  to 
thCT^fln^th^  transmit  the  same  to  the  oflSce  of  the  said  Commissioners 
^vid^  for  examination;  and  where  such  deed  or  document 
nnder  16  &  17  shall  uot  bc  held  by  any  person  entitled  as  a  trustee  or 

Vict.  c.  137,  .  11  P      1       Ti  1 

8. 63  {wmb,  otherwise  to  the  custody  thereof,  the  Board  may  either 
retain  the  same,  for  the  security  thereof,  in  the  reposi- 
tory provided  by  them  under  the  sixty-third  section  (c) 
of  ^^The  Charitable  Trusts  Act,  1853,"  or,  as  they  may 
think  most  advantageous  to  the  charity,  may  thereupon, 
or  at  any  time  thereafter,  return  or  issue  the  same  to  the 
trustees  or  persons  acting  in  the  administration  of  the 
charity,  for  the  purposes  thereof. 

(a)  See,  also,  sects.  9 — 14  of  the  Charit.  Trusts  Act,  1853,  and  sects.  6—9 
of  the  Chaiit.  Trusts  Amend.  Act,  1855,  ante, 

{h)  The  Charity  Commissioners  sitting  as  a  Board:  Gharit.  Trusts  Act, 
1853,  s.  66,  ante. 

(c)  This  should  be  the  53rd  section,  ante. 

Orders  under  20.  AU  ordors  made  by  the  said  Board  under  the 
e^^b^  ^  provisions  of  this  Act  shall  be  enforceable  by  the  same 
&c.  as  orders   mcans,  and  shall  be  subject  to  the  same  provisions,  as 

under  former  '     ,  •'  ,  *-  ^ 

Acts.  are  applicable  under  the  Charitable  Trusts  Act,  1853, 

and  the  Charitable  Trusts  Amendment  Act,  1855,  re- 
spectively, to  any  orders  of  the  said  Board  made  there- 
imder  (a). 

(a)  See  sect.  14  of  the  Chant.  Trusts  Act,  1853,  and  sect.  9  of  the  Charit. 
Trusts  Amend.  Act,  1855,  ante. 

Board  to  make  21.  The  Said  Board  shall  from  time  to  time  make 
such  minutes  as  shall  be  required  relative  to  the  insti- 
tution and  conduct  of  their  proceedings  under  the  juris- 
diction created  by  this  Act. 


'  mmntes. 
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22.  There  shall  be  paid  to  the  secretary  for  tlie  time  being    Beet.  22. 
of  the  said  Commissioners,  in  consideration  of  the  increase  Salary  of  the 
and  extent  of  his  official  duties^  such  a  salary^  not  exceeding 

the  annual  sum  of  eight  hundred  pounds^  in  lieu  of  the  salary 
payable  to  him  under  the  firstly  cited  Act^  as  shall  from 
time  to  time  be  allowed  by  the  Commissioners  of  her  Majesty^ 
Treasury  (a). 

(a)  Repealed  by  sect.  3  of  the  Endowed  Schools  Act,  1874,  post^  under 
which  all  salaries  are  fixed  by  the  Treasury. 

23.  Every  order  made  under  this  Act  under  which  Oidere  under 
any  stock,  shares,  securities,  or  monies  shall  be  trans-  ^pd  ki?***^ 
f  erred  or  paid  to  or  deposited  with  the  trustees  of  any  ^"^^^^f 
charity,  or  the  Official  Trustees  of  Charitable  Funds,  shall  ^P^^^^^*  ^y^ 
afford  a  complete  indemnity  to  the  Governor  and  Com-  effect  to  them, 
pany  of  the  Bank  of  England,  and  to  all   companies 

and  persons  by  whom  respectively  any  such  transfer, 
payment,  or  deposit  shall  be  permitted  or  made,  for 
permitting  or  making  the  same,  and  the  said  Governor 
and  Company  and  other  companies  and  persons  shall  be 
required  to  give  effect  or  to  conform  to  such  order,  and 
it  shall  not  be  necessary  for  them  to  inquire  concerning 
the  propriety  of  the  same  order,  or  the  jurisdiction 
under  which  the  same  shall  purport  to  be  made  (a). 

(a)  See  Chant.  Trusts  Amend.  Act,  1855,  s.  27,  anUy  as  to  orders  made 
under  that  Act  and  the  Chant.  Trusts  Act,  1853.  By  the  Chant.  Trusts 
Act,  1887,  s.  4,  Bub-s.  (4),  post,  the  Treasury  regulations  and  orders  made 
thereunder  are  a  similar  indemnity. 

24.  Every  Commissioner^  secretary ^  and  inspector  acting  Commis- 
under  or  employed  for  the  purposes  of  the  said  Acts  shall  be  ex^pted°"* 
exempt  from  serving  on  juries  while  he  shall  be  so  acting  or  ^^^^^ 
employed  {a). 

(a)  Repealed  by  the  Stat.  Law  Rev.  Act,  1875,  the  Juries  Act,  1870 
(33  &  34  Yict.  c.  77),  having  provided  (s.  9),  that  no  person,  except  those 
mentioned  in  the  schedule  to  that  Act  (among  whom  the  persons  here 
mentioned  are  not  included),  should  be  exempt  from  serving  on  juries. 

26.  This  Act  may  be  cited  for  all  purposes  by  the  Short  title. 
short  title  of  "  The  Charitable  Trusts  Act,  I860." 
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23  &  24  Vict.  c.  134. 

An    Act  to    amend   tfie    Law    regarding  Roman    Catholic 
Charities.  [28th  August,  I860.] 

Whereas   it   is   expedient    that   the    laws    concerning 

charities  relating  to   or  connected    with    the    Roman 

Catholic    Religion    in    England    or  Wales   should    be 

amended  in  the   particulars   hereinafter  provided  for: 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 

by  and  with  the    advice   and    consent   of    the   Lords 

Spiritual   and    Temporal,   and    the   Commons,    in  this 

present  Parliament  assembled,  and  by  the  authority  of 

the  same,  as  follows : 

Charitiefl  for        1.  No  existing  or  future  gift  or  disposition  of  real  or 

poeee notto     personal  cstatc  upon  any  lawful  charitable  trust  for  the 

bytheaddi^-    cxclusivc    benefit    of    persons    professing    the    Roman 

S't^f  but  Catholic  religion  shall  be  invalidated  by  reason   only 

the  property    that  the  samo  estate  has  been  or  shall  be  also  subjected 

may  be  ap-  ^   ^  ,   ,    • 

portioned  and  to  any  trust  or  provisiou  deemed  to  be  superstitious  (i), 
appUed  to  or  othcrwise  prohibited  by  the  laws  {c)  affecting  persons 
po8efl(a^!^'  professing  the  same  religion,  but  in  every  such  case  it 
shall  be  lawful  for  the  High  Court  of  Chancery  (rf),  or 
any  judge  thereof  sitting  at  chambers,  in  exercise  of 
the  jurisdiction  created  by  the  Charitable  Trusts  Act, 
1853  (^),  upon  the  application  of  her  Majesty's  Attorney- 
General,  or  of  any  person  authorized  for  this  purpose  by 
the  certificate  of  the  Board  of  Charity  Commissioners 
for  England  and  Wales,  or  for  the  said  Board  upon  the 
application  of    the    person  or    persons  acting    in  the 
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administration  of  such  real  or  personal  estate,  or  of  a  ^^^^-  ^- 
majority  of  such  persons,  to  apportion  the  same  estate, 
or  the  annual  income  or  benefit  thereof,  so  that  a  pro- 
portion thereof,  to  be  fixed  by  such  Court  or  judge,  or 
by  the  said  Board,  as  the  case  may  require,  may  be 
exclusively  subject  to  the  lawful  charitable  trusts 
declared  by  the  donor  or  settlor,  and  that  the  residue 
thereof  may  become  subject  to  such  lawful  charitable 
trusts  for  the  benefit  of  persons  professing  the  Roman 
Catholic  religion,  to  take  effect  in  lieu  of  such  super- 
stitious or  prohibited  trusts  as  the  said  Court  or  judge, 
or  the  said  Board,  may  consider  under  the  circumstances 
to  be  most  just ;  and  also  that  it  shall  be  lawful  for  the 
Court  or  judge,  or  Board,  making  any  such  apportion- 
ment by  the  same  or  any  other  order  or  orders  to  establish 
any  scheme  for  giving  effect  thereto,  and  to  appoint 
trustees  for  the  administration  of  the  several  portions  of 
such  real  and  personal  estate,  according  to  the  trusts 
established  of  the  same  proportions  respectively,  and  to 
vest  the  estate  to  be  so  apportioned  in  the  trustees  so  to 
be  appointed. 

(a)  Eoman  Catholic  charities  were  temporarily  exempted  from  the  opera-  Subject  to 
tion  of  the  Chant.  Trusts  Acts :  see  note  (c)  to  sect.  62  of  the  Charit.  Trusts  9^*'  '^^'™"*» 
Act,  1853,  ante,  p.  524.    The  exemption  ceased  on  the  Ist  of  September, 
1859,  and  from  that  dateBoman  Catholic  charities  have  been  subject  to  those 
Acts. 

(()  As  to  superstitious  uses,  and  the  statutes  removing  the  disabilities  of  Superstitions 
Eoman  Catholics,  see  ante,  Chap.  IE.  '^^®' 

This  section,  of  course,  does  not  apply  where  the  fund  is  wholly  dedicated 
to  superstitious  uses :  Re  BlundelTs  TruttSy  30  Beay.  360. 

(c)  See  10  Geo.  IV.  c.  7,  ante,  p.  20,  n.  (c),  and  Sima  v.  Quinlan  and  other 
cases  cited  ante,  p.  24,  n.  (z). 

(d)  Now  the  Chancery  Division  of  the  High  Court  of  Justice :  Jud.  Act, 
1873,  8.  34,  sub-B.  (3). 

(e)  See  sect.  28,  ante,  p.  494, 

2.  No  proceedings  at  law  or  in  equity  shall  be  brought  No  proceed- 
or  instituted  on  account  or  in  respect  of  any  dealings,  SStuted  as 
transactions,  matters,  or  things  with  or  concerning  any  withRoSan 
real  or  personal  estate  subject  to  any  use,  trust,  gift,  ch^tils 
foundation,  or  disposition  for  any  charity  (a)  relating  to  ^^,^*^ 

T.  P  P  c.  115. 
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Sept.  2. 


Deeds  for 
Roman 
Catholic 
charities 
made  subse- 
quently to 
9  Geo.  II. 
c.  36,  not 
to  be  void  if 
enrolled 
within  twelve 
months  after 
passing  of 
this  Act. 


9  Geo.  IV. 
0.85. 


or  connected  with  the  Roman  CathoKc  religion  which 
took  place  prior  to  the  passing  of  the  Act  of  tlie  second 
and  third  years  of  the  reign  of  King  William  the  Fom'th, 
chapter  one  hundred  and  fifteen  (J):  Provided  that 
nothing  herein  contained  shall  extend  to  sanction  or  ex- 
empt from  such  proceedings  as  aforesaid  the  fraudulent 
misapplication  or  conversion  of  any  such  real  or  personal 
estate  to  any  private  use  or  purpose  not  being  charitable. 

(a)  **  Charity"  in  tliis  J^t  has  the  same  meaning  as  in  the  Charit.  Trusts 
Act,  1853  :  sect.  8  of  this  Act,  post, 

(h)  The  Eoman  Catholic  Charities  Act,  1832.  By  that  Act  Boman  Catholics 
wore  placed  on  the  same  footing  as  Protestant  dissenters  **  in  respect  to  their 
schools,  places  for  religious  worship,  education,  and  charitable  puiposes  in 
Great  Britain :"  see  anfc,  p.  20. 

3.  No  deed  or  other  assurance  for  any  charity  relating 
to  or  connected  with  the  Roman  Catholic  religion  made 
subsequently  to  the  passing  of  the  Act  passed  in  the  ninth 
year  of  the  reign  of  King  George  the  Second,  intituled 
An  Act  to  restrain  the  Disposition  of  Lands  wlierehy  the 
same  become  inalienable  (a),  and  before  the  passing  of  this 
Act,  shall  be  void  or  voidable  by  reason  of  the  same 
not  having  been  made,  perfected,  or  enrolled  in  the 
manner  directed  by  the  first-named  Act,  or  otherwise, 
under  the  provisions  of  the  said  Act,  if  such  deed  or 
assurance  has  been  or  shall  be,  within  twelve  months 
after  the  passing  of  this  Act,  enrolled  in  the  High  Court 
of  Chancery :  Provided  that  every  deed  or  assurance  for 
any  such  charity  as  aforesaid  coming  within  the  provi- 
sions of  the  Act  passed  in  the  ninth  year  of  the  reign  of 
King  George  the  Fourth,  intituled  An  Act  for  remedying 
a  defect  in  the  Titles  of  Lands  purchased  for  Charitable 
Purposes  {b\  shall  have  the  benefit  thereof  notwithstand- 
ing anything  herein  contained. 

(a)  9  (>eo.  n.  c.  36,  repealed  by  sect.  18,  and  re-enacted  by  Part  11.  of  the 
Mortm.  and  Charit.  Uses  Act,  1888,  ante, 

{h)  9  Geo.  rV.  c.  85,  repealed  by  sect.  13  of  the  Mortm.  and  Charit.  Uses 
Act,  1888,  ante. 


Expense  of 
enrolment, 


4.   The  expense  of  the  enrolment  of  any  deed  under  the 
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third  section  of  this  Act  shall  he  defrayed  out  of  the  property     Sect4^ 
ibject  to  the  charity  to  which  the  same  \ 
(a)  Repealed  by  the  Stat.  Law  Rev.  Act,  1875. 


subject  to  the  charity  to  which  the  same  may  relate  (a).  w  to  bo 


6.  Where  any  real  or  personal  estate,  subject  to  any  The  trusts  of 
use,  trust,  gift,  foundation,  or  disposition  for  any  charity  the abs^oeof 
relating    to   or   connected  with    the    Roman    Catholic  d(^*",nents, 
religion,  shall  have  been  applied  upon  any  charitable  ^*^^®^' 
trusts  relating  to  or  connected  with  the  same  religion  ^^m  the 
during  any  continuous  period  of  twenty  years,  but  the 
original  trusts  of  such  property  shall  not  be  ascertained 
by  means  of  any  written  document,  the  consistent  usage 
of  the  last  preceding  twenty  years,  or  of  the  last  period 
of  twenty  years  during  which  any  consistent  usage  in 
the  application  of  such  property  shall  have  prevailed, 
shall  be  deemed  to  afford  conclusive  evidence  of  the 
trusts  on  which   the   same  property   shall   have  been 
settled  (a). 

(a)  See  anU,  p.  121. 

6.  Nothing  in  this  Act  contained  shall  extend  to  give  Act  not 
effect  to  any  use,  trust,  gift,  foundation,  or  disposition  pas^'^r  ^ 
heretofore  made  which  has  been  already  avoided  in  any  pro^J^gs 
proceeding  at  law  or  in  equity,  or  to  prejudice  any  suit  adyera?''^ 
at  law  or  in  equity  commenced  before  the  passing  of  this  p^sflession. 
Act,  or  to  affect  any  property  held  or  enjoyed  bene- 
ficially by  any  person  or  persons  at  the  time  of  the 
passing  of  this  Act  adversely  {a)  to  any  such  use,  trust, 

gift,  foundation,  or  disposition. 

(a)  See  note  {g)  to  sect.  17  of  the  Chant.  Truflte  Act,  1853,  anUy  p.  482. 

7.  Nothing  in  this  Act  contained  shall  be  taken  to  Act  not  to 

1  •  I .  •   •  i»  A     i   affect  the 

repeal  or  in  any  way  alter  any  provisions  oi  an  Act  provisions  of 
passed  in  the   tenth  year  of   his  late  Majesty  King  c.^7?m  tL^' 
George  the  Fourth,  intituled  An  Act  for  the  Relief  of  ^^^^^^^     . 
his    Majesty^ s   Roman    Catholic    Subjects^   respecting    the  "^^^^^ 
suppression   or  prohibition   of  the  religious   orders  or  church  of 

*  -.  Rome. 

P  P  2 
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^^^^'  '^'     societies  of  the  Church  of  Rome  bound  by  monastic  or 
religious  vows  (a). 

(a)  For  the  provisions  of  this  Act,  see  anUy  p.  20,  n.  (c) ;  and  see  Sims  v. 
Quirilan,  17  Ir.  Ch.  B.  43,  and  other  cases  cited  ante,  p.  24,  n.  (z). 

iiiterpreta-  8.  In  the  constructiou  of  this  Act,  except  where  the 
"chMity."  context  or  other  provisions  of  this  Act  shall  require  a 
different  construction,  the  expression  "  charity"  herein 
contained  shall  be  construed  to  mean  and  include  the 
same  matters  and  things  as  the  like  expression  means 
and  includes  in  the  **  Charitable  Trusts  Act,  1853"  (a). 

(a)  Sect.  66,  ante. 

Short  title.  9.  This  Act  may  for  all  purposes  be  cited  as  "  The 

Roman  Catholic  Charities  Act." 

Extent  of  10.  This  Act  shall  be  confined  in  its  operation  to 

England  and  Wales. 


(    581    ) 


THE  CHARITABLE  TRUSTS  ACT,  1862. 

25  &  26  Vict.  c.  112. 

An  Act  for  establishing  the  Jurisdiction  of  the  Charity  Com- 
missioners in  certain  Cases  {a).        [7th  August,  1862.] 

Whereas  by  the  Acts  relating  to  the  Charity  Commis- 
sioners for  England  and  Wales  authority  has  been  given 
to  the  Commissioners  to  make  orders  for  various  purposes 
in  charity  cases  upon  summary  application,  and  par- 
ticularly in  relation  to  the  appointment  and  removal  of 
trustees,  and  the  sale,  exchange,  leasing,  and  improve- 
ment of  the  property  of  charities:  and  whereas  in 
various  private  Acts  of  Parliament  and  decrees  and 
orders  of  the  High  Court  of  Chancery  relating  to 
charities  such  powers  and  authorities  are  often  given  or 
reserved,  with  directions  that  the  same  shall  be  exer- 
cised by  the  said  Court,  or  with  its  sanction  or  appro- 
bation, and  doubts  are  entertained  whether  in  such 
cases  the  authority  given  to  the  Charity  Commissioners 
can  be  validly  exercised:  Be  it  therefore  enacted  and 
declared  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal^  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows  : 

1.  No  provision  contained  in  any  such  Act  of  Parlia-  No  provision 
ment  or  decree  or  order  as  aforesaid  for  the  appointment  PaSuin^t  or 
or  removal  of  trustees  of  any  charity,  or  for  or  relating  c^,^^of  *^^ 
to  the  sale,  exchange,  leasing,  disposal,  or  improvement  {^^f®^ '®" 
of  any  property,  by  or  under  the  order  or  with  the  ^7  ^^*^ 
approval  of  the  Court  of  Chancery,  shall  (in  the  absence  ^i  junsdio- 
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Sect  1.     of  any  express  direction  to  the  contrary,  to  be  contained 
nught  other-    in   any  future   Act  of  Parliament,  order,   or  decree,) 
cisedbythe     oxclude  OT  impair  any  jurisdiction  or  authority  which 
nSiJera."^    might  otherwise  be  properly  exercised  for  the  like  pur- 
poses by  the  Charity  Commissioners  for  England  and 
Wales  (b). 

(a)  This  Act  may  be  cited  as  the  Chant.  Trusts  Act,  1862 :  Charit.  Trusts 
Act,  1869,  sect.  3,  po9t, 

(6)  See  Chaxit.  Trusts  Act,  1853,  ss.  21,  24,  anUy  and  Charit.  Trusts  Act, 
1860,  s.  2,  ante. 

This  section  applies  also  to  decrees  and  orders  of  the  High  Court  of  Justice 
relating  to  charities :  Jud.  Act,  1873,  s.  16. 
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THE  CHARITABLE  TRUSTS  ACT,  1869. 

32  &  33  Vict.  c.  110. 

An  Act  for  amending  the  Charitable  Trusts  Acts. 

[11th  August,  1869.] 

Whereas  doubts  have  arisen  respecting  the  construction 
of  some  provisions  of  the  Charitable  Trusts  Acts,  and  it 
is  expedient  to  remove  such  doubts  and  otherwise  to 
amend  those  Acts : 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

Preliminary. 

1.  This  Act  may  be  cited  as  "  The  Charitable  Trusts  Short  title. 
Act,  1869." 

2.  This  Act  shall  not  extend  to  Scotland  or  Ireland.     Extent  of 

Act. 

3.  This  Act,  so  far  as  is  consistent  with  the  tenor  Act  to  be 
thereof,  shall  be  construed  as  one  with  the  Cliaritable  ^th 
Trusts  Act,  1853,  the  Charitable  Trusts  Amendment  i^"^// ^^^*- 
Act,  1855,  and  the  Charitable  Trusts  Act,  1860,  and  the  ifi^'^^^^** 
Act  of  the  session  of  the  twenty-fifth  and  twenty-sixth  ^^,^g^*^^°'- 
years  of  the  reign  of  her  present  Majesty,  chapter  one  2*6  &  26  vict. 
hundred  and  twelve,  '^  for  establishing  the  jurisdiction  of 

the  Charity  Commissioners  in  certain  ca^es  "  (which  may 
be  cited  as  the  Charitable  Trusts  Act,  1862),  and  those 
Acts,  together  with  this  Act,  may  be  cited  as  the  Charit- 
able Trusts  Acts,  1853  to  1869(a). 

(a)  The  Charit.  Truete  Act,  1887,  is  construed  as  one  with  the  Charit. 
Trusts  Acts,  1853  to  1869,  and  all  of  them  may  be  cited  together  as  the 
Charit.  Trusts  Acts,  1B53  to  1887  :  Oharit.  Trusts  Act,  1887,  s.  1,  ^. 
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Sect.  4. 

Amendment 
of  sect.  3  of 
23  &  24  Vict, 
c.  136. 


Mode  of 
application 
to  Board. 


Powers  of 
Board  on 
application. 


Notice  of 

order. 

23  &  24  Vict. 

c.  136,  8.  6. 


4.  A  notice  under  section  three  of  the  Charitable 
Trusts  Act,  1860(a),  need  not  be  sent  by  the  Board  of 
Charity  Commissioners  for  England  and  Wales  to  any 
trustee  or  administrator  of  a  charity  who  has  been  party 
or  privy  to  the  application  to  the  Board  upon  which  they 
exercise  their  jurisdiction. 

(a)  Ante,  p.  564. 

6.  An  application  to  the  Board  of  Charity  Commis- 
sioners for  England  and  Wales,  for  the  purposes  of 
the  Charitable  Trusts  Acts,  1853  to  1869,  when  made  by 
the  trustees  or  persons  acting  in  the  administration  of  the 
charity  (a),  may  be  made  in  writing  signed  by  any  person 
authorized  in  that  behalf  by  a  resolution  passed  by  a 
majority  of  those  trustees  or  .persons  who  are  present  at 
a  meeting  of  their  body  duly  constituted  and  vote  on 
the  question. 

(a)  Cliarit.  Trusts  Act,  1863,  ss.  16,  21,  28,  24,  25,  54 ;  Cliarit.  Trusts 
Amend.  Act,  1855,  ss.  22,  33 ;  Charit.  Trusts  Act,  1860,  ss.  2,  4. 

6.  The  Board  shall  be  deemed  to  have  and  to  have 
always  had  power  in  any  order  made  upon  an  application 
to  them,  for  the  exercise  of  their  jurisdiction  under  the 
Charitable  Trusts  Acts,  1853  to  1869,  to  insert  in  the 
order  any  incidental  provisions  which  they  think  ex- 
pedient for  carrying  into  effect  the  substantial  objects  of 
the  application,  and  which  they  would  have  had  power 
to  insert  if  such  provisions  had  been  included  in  the 
application. 

7.  Nothing  in  the  Charitable  Trusts  Acts,  1853  to 
1869,  shall  be  deemed  to  require  or  to  have  required  the 
Board,  upon  modifying  a  proposed  order  in  manner 
provided  by  section  six  of  the  Charitable  Trusts  Act, 
1860(a),  after  the  publication  thereof,  to  give  public 
notice  of  such  modified  order  in  the  manner  provided  by 
that  section  with  respect  to  the  order  originally  proposed, 
unless  they  think  further  notice  desirable. 

(o)  -471^^  p.  566. 
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8.  The  Board  shall  be  deemed  to  have  and  to  have     Sects. 
always  had  power  with  or  without  any  application  to  Discharge 
discharge,  within  twelve  months  after  an  order  is  made  Board7or 
by  them,  the  whole  or  any  part  of  any  order  appearing  "^^fi^'^^y'- 
to  have  been  made  by  them  by  mistake  or  on  misrepre- 
sentation,   or  otherwise  than  in   conformity  with  the 
Charitable  Trusts  Acts,  1853  to  1869, 

Every  order  made  by  the  Board,  in  exercising  their 
jurisdiction  under  the  Charitable  Trusts  Acts,  1853  to 
1869,  shall,  until  discharged  or  varied  by  the  Board  or 
by  the  Court  of  Chancery  on  appeal  under  section  eight 
of  the  Charitable  Trusts  Act,  1860(a),  have  effect 
according  to  its  tenor. 

Every  order  of  the  Board  shall,  subject  to  all  powers 
which  the  Court  of  Chancery  has  to  discharge  or  vary  it, 
imder  section  eight  of  the  Charitable  Trusts  Act,  1860  (a), 
and  subject  to  the  power  of  the  Board  to  discharge  it 
wholly  or  partially  for  the  causes  mentioned  in  this 
section,  be  deemed  to  have  been  duly  and  formally 
made,  and  no  objection  thereto  on  the  ground  only  of 
irregularity  or  informality  shall  be  entertained. 

(a)  Ante,  p.  667. 


9.  The  Board,  if  they  think  it  desirable,  where  the  Employment 

1     •  rt  1        •  J        •       •        jv     •  •     .         of  persoDS 

gross  annual  mcome  of  a  charity  is  m  their  opinion  to  prepare 
sufficient  to  bear  the  expense,  may,  upon  the  application  8^eme(^^ 
of  the  trustees  (J)  or  of  any  other  person  or  persons 
entitled  to  apply  to  them  in  that  behalf,  employ  or  may 
authorize  the  trustees  or  persons  acting  in  the  adminis- 
tration of  such  charity  to  employ  skilled  and  competent 
persons  to  prepare  any  scheme,  order,  statement,  or 
other  proceeding  for  the  purposes  of  the  Charitable 
Trusts  Acts,  1853  to  1869,  with  respect  to  such  charity, 
or  to  make  or  assist  in  any  survey  or  local  inquiry  with 
reference  thereto,  and  may  order  the  costs  incurred 
under  this  section  or  upon  any  inquiry  by  an  inspec- 
tor (e?),  or  in  consequence  of  the  employment  of  any 
person  to  appear  on  behalf  of  the  respondent  upon  any 
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Sect.  9. 


under 

23  &  24  Viot. 

c.  186. 


appeal  against  any  scheme  or  order,  to  be  provided  in 
the  same  manner  as  if  they  were  costs  of  a  transaction 
mentioned  in  section  thirty-six  of  the  Charitable  Trusts 
Act,  1855  (d). 

(a)  With  regard  to  the  power  of  the  Board  to  establish  schemes,  see  Chant. 
Trusts  Act,  1860,  s.  2,  ante. 

(2))  As  to  the  mode  of  application,  see  sect.  5  of  this  Act,  ante, 

(c)  Now  ** assistant  commissioner*':  Charit.  Trusts  Act,  1887,  s.  2, 
sub-s.  (3),  post. 

{d)  Ante,  p.  551. 

10.  A  petition  to  the  Court  of  Chancery  under  section 
eight  (a)  of  the  Charitable  Trusts  Act,  1860,  may  be 
presented  in  the  case  of  all  charities  by  the  same  persons 
only  as  in  the  case  of  a  charity  the  gross  annual  income 
of  which  does  not  exceed  fifty  pounds. 

(a)  Ante,  p.  567.  The  effect  of  this  section  is  that  no  one  except  the 
Attorney-General,  or  a  person  authorized  by  him  or  by  the  Charity  Commis- 
sioners, can  in  any  case  appeal  against  any  of  the  orders  mentioned  in  that 
section. 


Service  of 
Attorney- 
General 


11.  A  petition  shall  not  be  presented  to  the  Court  of 
Chancery  by  any  person  under  section  eight  of  the  Cha- 
^^appeiiant  stable  Trusts  Act,  1860(a),  before  the  expiration  of 
twenty-one  days  after  written  notice  under  the  hand  of 
the  appellant  of  his  intention  to  present  such  petition  has 
been  served  on  the  Attorney-General  by  delivering  the 
same  to  the  solicitor  who  acts  for  him  in  ex  officio  pro- 
ceedings relating  to  charities. 

(a)  Ante,  p.  667. 


sect.  8  of 
23  &  24  Viot. 
0.  136,  s.  8. 


Legal  power 
of  majority 
of  trustees 
to  deal  with 
charity 
estates  (a). 


12.  Where  the  trustees  or  persons  acting  in  the  ad- 
ministration of  any  charity  have  power  to  detennine  on 
any  sale  (i),  exchange  (c),  partition  (tf?),  mortgage  (e), 
lease  (/),  or  other  disposition  of  any  property  of  the 
charity,  a  majority  of  those  trustees  or  persons  who  are 
present  at  a  meeting  of  their  body  duly  constituted  and 
vote  on  the  question  shall  have  and  be  deemed  to  have 
always  had  full  power  to  execute  and  do  all  such  assur- 
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ances,  acts,  and  things  as  may  be  requisite  for  carrying  Sect  12. 
any  such  sale,  exchange,  partition,  mortgage,  lease,  or 
disposition  into  effect,  and  all  such  assurances,  acts,  and 
things  shall  have  the  same  effect  as  if  they  were  respec- 
tively executed  and  done  by  all  such  trustees  or  persons 
for  the  time  being  and  by  the  Official  Trustee  of  Charity 
Lands  {g). 

(a)  This  aection  is  substituted  for  sect.  16  of  the  Chant.  Trusts  Act,  1860, 
which  is  repealed  by  sect.  17  of  this  Act. 

{h)  As  to  sales,  see  anUy  pp.  250  et  seq,,  and  sect.  24  of  the  Charit.  Trusts 
Act,  1853,  ante, 

(c)  Ab  to  exchanges,  see  ante,  pp.  267 — 270,  and  note  (a)  to  sect.  24  of  the 
Charit.  Trusts  Act,  1853,  ante. 

{d)  As  to  partitions,  see  ante,  pp.  270,  271,  and  note  (a)  to  sect.  23  of  the 
Charit.  Trusts  Act,  1853,  ante. 

(e)  As  to  mortgages,  see  ante,  pp.  271,  272,  and  note  (c)  to  sect.  21  of  the 
Charit.  Trusts  Act,  1853,  ante. 

(/)  As  to  leases,  see  ante,  pp.  257  et  seq.,  and  sect.  21  of  the  Charit.  Trusts 
Act,  1853,  ante,  and  note  (a)  thereto. 

{g)  See  note  (a)  to  sect.  24  of  the  Charit.  Trusts  Act,  1853,  ante,  p.  491. 

13.  The  majority  of  the  trustees  of  any  charity,  if  Legal  pro- 
authorized  by  the  Board  (a),  may  institute  and  main-  trusteM^of 
tain  any  action,  suit,  petition,  or  other  proceeding  in  the  p^l^tectlon^'^ 
same  manner  in  all  respects  as  if  they  were  the  sole  ^^y^&o 
trustees  of  the  charity. 

Where  the  trustees,  or  the  majority  of  the  trustees,  of 
any  charity,  institute  and  maintain  any  action,  suit,  peti- 
tion, or  other  proceeding  under  the  authority  of  the 
Board,  such  action,  suit,  petition,  or  other  proceeding 
shall  not  abate  or  become  discontinued  or  of  no  effect  by 
reason  of  the  death  or  removal  from  office  of  any  of  the 
trustees,  or  of  the  addition  of  any  new  trustee,  but  shall 
continue  and  have  effect  for  and  against  the  trustees  for 
the  time  being  of  the  charity,  in  the  same  manner  as  if 
they  were  actually  named  therein  (b). 

(a)  The  Charity  Commissioiiers  sitting  as  a  Board :  Charit.  Trusts  Act, 
1853,  s.  66,  ante. 

As  to  when  the  sanction  of  the  Board  is  required  to  legal  proceedings,  see 
Charit.  Trusts  Act,  1853,  s.  17,  anU. 

(b)  See  E.  S.  C.  1883,  Ord.  XVII.  r.  1,  by  which  it  is  provided  that  "A  Abatement, 
cause  or  matter  shall  not  become  abated  by  reason  of  the  marriage,  death,  or 
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Sect.  18      bankruptcy  of  any  of  the  parties,  if  the  cause  of  action  suryive  or  continue, 
(&).  and  sliall  not  become  defective  by  the  assignment,  creation,  or  devolution  of 

any  estate  or  title  pendente  lite,  .  ,  ." 


Application 
by  exempted 
charities  to 
have  benefit 
of  Act. 
See  16  &  17 
Vict.  c.  137, 
8.3(a). 


Who  may 
apply. 


14.  Either  the  trustees  or  the  persons  acting  in  the 
administration  of  any  charity  exempted  from  the  opera- 
tion of  the  Charitable  Trusts  Acts,  1853  to  1869,  may 
apply  to  the  Board  (b)  to  have  the  said  Acts  or  any  pro- 
visions thereof  specified  in  the  application  extended  to 
such  charity :  Such  application  shall  be  made  by  such  of 
the  said  trustees  or  persons  as  having  regard  to  the  value 
of  the  charity  might  under  the  provisions  of  the  said 
Acts,  if  the  charity  were  not  exempted  therefrom,  make 
an  application  for  a  scheme  to  any  judge  or  court  or  to 
the  Board,  and  shall  be  made  in  the  same  manner  and 
according  to  the  same  regulations  as  such  applica- 
tion (c). 

On  any  such  application  the  Board  may  make  an 
order  directing  that  the  said  Acts  or  any  provisions  of 
them  specified  in  the  application  shall  extend,  and  such 
Acts  or  provisions  shall  thereupon  after  the  date  of  the 
order  extend  to  such  charity  in  the  same  manner  as  if  it 
were  not  exempted  therefrom. 

Before  making  any  order  under  this  section  the  Board 
shall  cause  such  notices  of  the  proposed  order  to  be 
given  as  by  section  three  of  the  Charitable  Trusts  Act, 
1860,  as  amended  by  this  Act  (g?),  and  by  section  six  of 
the  same  Act  are  required  to  be  given  before  the  making 
of  an  order  for  establishing  a  scheme  (e). 

(a)  This  section  is  substituted  for  sect.  63  of  the  Charit.  Trusts  Act, 
1853,  attte,  which  is  repealed  by  sect.  17  of  this  Act.  As  to  the  circum- 
stances under  which  applications  might  have  been  made  under  the  repealed 
section,  see  Hamilton  v.  Spottiawoode,  15  W.  B.  118,  cited  antcy  p.  529. 

Under  sect.  43  of  the  Charit.  Trusts  Act,  1853,  ante,  those  of  the  trustees 
or  persons  acting  in  the  admimstration  of  a  charity  who  may  apply  to  a 
Court  or  judge,  are  in  every  case  (whatever  may  be  the  income  of  the 
charity)  *'  aU  or  any  one  or  more  of  the  trustees  or  persons  administering '' 
the  charity. 

Those  of  the  trustees  or  persons  acting  in  the  administration  of  a  charity 
who  may  apply  to  the  Board,  are  the  same  as  those  who  may  apply  to 
the  Court  (Charit.  Trusts  Act,  1860,  s.  2,  ante),  except  that  in  the  case  of 
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charitieB  having  a  gross  anniial  income  of  60L  or  upwards,  the  application  Sect.  14 
must  be  made  by  "  the  trustees  or  persons  acting  in  the  administration  of  the  («) — (^). 
charity  or  a  majority  of  them." 

The  conclusion  seems  to  be  that  applications  imder  the  present  section  are 
to  be  made  (1),  where  the  income  of  the  charity  is  less  than  50Z.,  by  **  all  or 
any  one  or  more  of  the  trustees  or  persons  administering"  the  charity; 
(2)  where  the  income  amounts  to  50/.  or  upwards,  by '  *  the  trustees  or  persons 
acting  in  the  administration  of  the  charity  or  a  majority  of  them." 

(6)  The  Oharity  Commissioners  sitting  as  a  Board:  Charit.  Trusts  Act, 
1853,  s.  66,  ante. 

(c)  See  sect.  5  of  this  Act,  ante^ 

{d)  Sect.  4,  ante* 

(c)  Notice  of  the  intention  to  make  the  order  must  accordingly  be  given  in  Notice  of 
accordance  with  sect.  6  of  the  Charit.  Trusts  Act,  1860  (as  to  the  mode  in  i^taiti^to 
which  such  notice  is  usually  given,  see  note  (c)  to  that  section,  antCy  p.  566), 
and  a  proper  time  allowed  for  objections  and  suggestions. 

16.  So  much  of  the  Charitable  Trusts  Acts,  1853  to  ExteMionof 
1869,  as  authorizes  and  relates  to  orders  of  the  Board  for  to  re^tered 
the  appointment  or  removal  of  trustees  of  a  charity  (J),  or  Ligious 
for  or  relating  to  the  vesting  of  any  real  (c)  or  personal  ^^"^*p  W- 
estate  (d)  belonging  thereto,  or  for  the  establishment  of 
any  scheme  for  the  administration  of  any  charity  (^),  shall 
extend  to  buildings  registered  as  places  of  meeting  for 
religious  worship  with  the  Registrar-General  of  Births, 
Deaths,  or  Marriages  in  England,  and  bonS,  fide  used  as 
places  of  meeting  for  religious  worship :  Provided  that 
no  such  order  shall  be  made  except  upon  the  application 
of  the  trustees  or  persons  acting  in  the  administration  of 
the  charity,  made  in  manner  provided  by  section  four  of 
the   Charitable  Trusts  Act,  1860,  or  by  this  Act(/). 
Save  as  provided  by  this  section,  such  buildings  shall 
continue  exempted  from  the  Charitable   Trusts  Acts, 
1863  to  1869. 

(a)  Buildings  bond  fide  used  as  places  of  meeting  for  religious  worship,  and  FJaoes  of 
duly  registered,  were,  by  sect.  62  of  the  Charit.  Trusts  Act,  1853,  totally  ex-  '^^^^'^ 
empted  from  the  operation  of  the  Charitable  Trusts  Acts  (see  note  (6)  to  that  ^°      ^' 
section,  ante,  p.  524),  and  the  only  way  in  which,  previously  to  the  passing 
of  this  Act,  the  benefits  of  the  Acts  could  be  extended  to  them,  was  by  peti- 
tion to  the  Charity  Commissioners  imder  sect.  63  of  the  Act  of  1853. 

The  effect  of  the  present  section  is  to  remove  the  exemption  so  far  only  as  Lease, 
regards  the  matters  specified  in  it.   It  will  be  noted  that  it  does  not  expressly  ^ale,  &o. 
empower  the  commissioners  to  authorize  an  exchange,  lease,  sale,  or  mort- 
gage of  a  registered  place  of  worship.    An  authority  of  this  kind  can,  how- 
ever, be  given  under  the  jurisdiction  conferred  by  the  section  to  establish 
a  scheme.  It  frequently  happens,  however,  that  the  trust  deed  of  a  chapel,  or 
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Sect  15 


Scheme 

establishing 

chapel. 


Froviding 
new  ohapel. 


Inyalid 
appointment 
of  trustees 
rectified. 


Assent  of 
majority 
of  trustees 
required. 


Treasury  to 
fix  scale 
of  fees. 


Scale  to  be 
laid  before 
Parliament, 


the  model  deed,  by  reference  to  which  the  trusts  are  declared,  contains  ex- 
^  press  powers  of  mortgage  and  sale,  with  a  proyision  that  the  purchase-money 
(after  paying  off  incumbrances,  &c.)  shall  be  appropriated  to  purchasing  a 
new  site,  and  providing  a  new  chapel.  The  exercise  of  such  powers,  where  thoy 
exist,  is  not  restiicted  by  sect.  29  of  the  Charit.  Trusts  Amend.  Act,  1855. 

"Where  the  chapel  belongs  to  a  denomination  which  has  a  model  deed  (see 
aniCf  pp.  121,  122),  a  scheme  establishing  it  usually  proyides  that  the  chapel 
shall  be  held  upon  the  trusts  of  the  model  deed,  except  when  it  was  esta- 
blished since  the  model  deed,  and  without  reference  to  it,  in  which  case  there 
is  a  presumed  intention  on  the  part  of  the  founder  that  that  deed  shall  not 
be  employed.  Where  there  are  special  trusts  relating  to  the  chapel  or  its 
endowment,  they  are  preserved,  and  the  model  deed  only  used  so  far  as  ap- 
plicable. A  scheme  usually  vests  the  chapel  in*  trustees,  and  seldom  in  the 
official  trustee  of  charity  lands. 

As  a  rule,  an  order  authorizing  the  sale  of  a  chapel,  and  the  erection  of  a 
new  one,  is  not  made  unless  it  is  satisfactorily  shown  that  the  funds  required 
for  the  erection  of  the  new  chapel  will  be  forthcoming.  Similarly,  in  the  case 
of  a  mortgage,  it  is  usually  required  to  be  shown  that  funds  will  be  forth- 
coming to  pay  off  the  debt  within  thirty  years. 

The  new  chapel  must  of  course  be  settled  on  the  same  trusts  as  the  old  one, 
except  as  regards  matters  which  du  not  form  an  essential  part  of  the  trusts, 
such  as  provisions  as  to  management,  appointment  of  ministers,  and  so  forth, 
which  may  be  varied  as  circumstances  require  :  see  ante,  p.  249. 

Any  invalidity  in  the  appointment  of  trustees  of  a  chapel  may  often  be 
rectified  by  an  order  appointing  trustees  under  this  section. 

(()  Charit.  Trusts  Act,  1860,  s.  2,  ante. 

(c)  Ibid,,  and  Charit.  Truste  Amend.  Act,  1855,  s.  37,  ante, 

(d)  Charit.  Trusts  Amend.  Act,  1855,  sects.  12,  22,  and  37;  Charit.  Trusts 
Act,  1860,  ss.  2  and  12. 

(c)  Charit.  Trusts  Act,  1860,  s.  2. 

(/)  See  sect.  5,  ante. 

The  Charity  Conmiissioners  hold  that  they  have  no  power  to  act  upon 
an  application  under  this  section,  except  with  the  assent  of  a  majority  of 
the  trustees  or  persons  acting  in  the  administration  of  the  charity :  see  sect.  4 
of  the  Charit.  Trusts  Act,  1860,  ante. 

16.  The  Lords  Commissioners  of  Her  Majesty's 
Treasury  may  from  time  to  time  prescribe  a  scale  of 
fees  to  be  charged  for  any  business  done  by  the  Board 
under  this  or  any  other  Act,  and  may  direct  whether  the 
same  shall  be  imposed  by  stamps  or  otherwise,  and  by 
whom  and  in  what  manner  the  same  shall  be  collected, 
accounted  for,  and  appropriated ;  and  before  any  such 
fees  shall  be  taken  or  received  by  the  said  Charity 
Commissioners  every  such  scale  of  fees  shall  be  pub- 
lished in  the  London  Gazette.  The  scale  of  fees  shall 
be  laid  before  both  Houses  of  Parliament  within  thirty 
days  after  the  same  has  been  so  prescribed  if  Parliament 
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is  then  sitting,  and  if  not,  within  thirty  days  after  the  Sect.  16. 
then  next  meeting  of  Parliament ;  and  if  any  such  scale 
shall  be  disapproved  of  by  both  Houses  of  Parliament 
within  one  month  after  the  same  shall  have  been  so  laid 
before  Parliament,  such  fees  or  such  parts  thereof  as  shall 
be  disapproved  of  shall  not  be  charged  by  the  Board  (a). 

(a)  No  scale  of  fees  has  ever  been  fixed  under  this  section.  The  services 
of  the  Charity  Commissioners  have  always  been  rendered  gratuitously  to  the 
charities,  the  cost  of  the  Commission  being  borne  by  the  State. 

It  has  often  been  felt  that  the  expense  of  superintending  the  charities  of 
the  country  ought  to  bo  borne  by  the  charities  themselves,  or,  at  least,  that 
it  ought  to  be  shared  by  them.  The  difficulty  has,  however,  been  to  frame 
a  scale  of  charges  which  should  not,  from  their  amount  or  their  incidence  on 
particular  proceedings,  impede  or  discourage  charity  trustees  from  having 
recourse  to  the  Board. 

Correspondence  on  the  subject  passed  between  the  Treasury  and  the 
Charity  Commissioners  between  the  years  1868  and  1879,  and  a  scale  of  fees 
was  framed  by  the  commissioners  upon  the  lines  considered  by  them  to  be 
least  likely  to  interfere  with  the  beneficial  carrying  on  of  their  work.  No 
decision  was,  however,  arrived  at. 

In  1879  a  Bill,  known  as  the  Charity  (Expenses  and  Accounts)  BiU  (No.  2), 
1879,  was  introduced  into  Parliament,  by  which  it  was  proposed  to  charge 
on  every  charity  whose  accounts  are  required  by  law  to  be  annually  trans- 
mitted to  the  Board  a  stamp  duty  of  one  per  cent,  on  the  gross  income.  But 
the  BiU  failed  to  become  law. 

17.  The  enactments  described  in  the  schedule  to  this  Repeal. 
Act  are  hereby  repealed ;  provided  that, 

(1.)  This  repeal  shall  not  affect  anything  already 
done  or  suffered,  or  any  right  acquired  or 
order  made,  under  such  enactments : 

(2.)  Any  proceedings  already  commenced  under 
the  enactments  hereby  repealed  shall  be  pro- 
ceeded with  in  the  same  manner  as  if  this 
repeal  had  not  been  made. 

SCHEDULE. 


Date. 


16  &  17  Vict.  c.  137 
23  &  24  Yict.  c.  136 


Title. 


An  Act  for  the  better  adminis-  )  In  part ;  namely, 
tration  of  Charitable  Trusts    j    section  sixty-mree. 

An  Act  to  Amend  the  law  rda-^  j         ^  , 

aj^J'^hS^^'^^^^fi    -c^on  sixteen^' 
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50  &  51  Vict.  c.  49. 

An  Act  to  amend  the  Charitable  Trusts  Acts^  1853  to  1869, 
80  far  as  respects  the  officers  of  the  Charity  Commis^ 
sioners  for  England  and  Wales  and  the  Official  Trustees 
acting  under  those  Commissioners. 

[16th  September  1887.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows  : 
Short  title.  1.  This  Act  may  be  cited  as  the  Charitable  Trusts 
Act,  1887,  and  shall  be  construed  as  one  with  the 
Charitable  Trusts  Acts,  1853  to  1869(a),  and,  together 
with  those  Acts,  may  be  cited  as  the  Charitable  Trusts 
Acts,  1853  to  1887. 

(a)  These  are  the  Charit.  Trusts  Act,  1853,  the  Charit.  Trusts  Amend.  Act, 
1855,  and  the  Charit.  Trusts  Acts,  1860,  1862,  and  1869.  See  sect.  3  of  the 
Act  of  1869,  ante. 

Appointment  2. — (1.)  The  Charity  Commissioners  for  England  and 
TO^^.  Wales  (in  this  Act  referred  to  as  "  the  Board"  (a)  )  may 
from  time  to  time,  with  the  approval  in  each  case  of  the 
Commissioners  of  her  Majesty's  Treasury  (in  this  Act 
referred  to  as  the  Treasury),  appoint  assistant  commis- 
sioners, and  may  remove  any  such  assistant  commis- 
sioner. 

(2.)  The  number  and  salaries  of  the  assistant  commis- 
sioners under  this  Act  shall  be  such  as  the  Treasury  may 
from  time  to  time  sanction. 
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(3.)  Each  assistant  commissioner  under  this  Act  shall  f^ti. 
liave  the  same  powers  as  an  inspector  under  the  Charit- 
able Trusts  Acts,  1853  to  1869(A),  and  the  sections  of 
the  Charitable  Trusts  Acts,  1853  to  1869,  specified  in 
the  First  Schedule  to  this  Act,  shall  have  effect  as  if 
'^assistant  commissioner"  or  "assistant  commissioners" 
were  therein  substituted  for  "inspector"  or  "inspectors," 
as  the  case  may  be,  and  each  assistant  commissioner  act- 
ing imder  the  authority  of  the  Board  may  exercise  the 
said  powers  for  any  purpose  of  or  incidental  to  any 
duties  imposed  on  the  Board  by  Parliament  under  any 
present  or  future  Act. 

(4.)  The  power  of  appointing  inspectors  under  the 
Charitable  Trusts  Acts,  1853  to  1869,  shall  cease  (c). 

(a)  Any  two  of  the  commissioiiers  may  form  a  Board :  Charit.  Trusts  Act, 
1853,  8.  6,  ante. 

(5)  As  to  the  powers  of  inspectors,  see  Charit.  Trusts  Act,  1853,  ss.  9 — 12, 
14,  15,  19,  23,  54,  56—58;  Charit.  Trusts  Amend.  Act,  1855,  ss.  6—8; 
Charit.  Trusts  Act,  1860,  s.  6;  Charit.  Trusts  Act,  1869,  s.  9. 

(c)  This  power  was  conferred  by  sect.  1  of  the  Charit.  Trusts  Act,  1853, 
ante,  and  sect.  3  of  the  Charit.  Trusts  Amend.  Act,  1855,  ante.  The  latter 
section  is  repealed  by  sect.  6  of  this  Act,  and  the  former  section  is,  as  far  as 
it  relates  to  **  inspectors,"  repealed  by  the  same  section. 

3.  The  signature  of  any  officer  of  the  Board  (a)  Provision  for 
(whether  assistant  secretary  or  other)  who  for  the  time  tecre^. 
being  is  authorized  by  an  order  of  the  Board  signed  by 
two  Commissioners,  to  act  on  behalf  of  the  secretary  of 
the  Board  shall,  for  all  purposes  of  the  Charitable  Trusts 
Acts,  1853  to  1869(A),  or  any  other  enactment,  be  as 
valid  as  the  signature  of  the  secretary ;  and  a  reference 
in  any  enactment  (e?)  to  the  signature  of  the  secretary 
shall  include  a  reference  to  the  signature  of  such  officer, 
and  any  document  signed  by  an  officer  expressed  to  be 
so  authorized  shall  be  received  in  evidence  without  proof 
of  the  authority. 

(a)  The  Charity  Commissioners :  see  last  section* 
{b)  See  note  (a)  to  sect.  1  of  this  Act,  ante. 

(c)  See  Charit.  Trusts  Act,  1853,  ss.  8,  17,  27 ;  and  Charit.  Trusts  Amend. 
Act,  1855,  ss.  4,  5,  21,  42. 

T.  .  QQ 
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Sect  4.         4. — (1.)  From  and  after  the  date  jfixed  by  a  regula- 
Amwidment    tion  (o)  Tinder  this  section,  such  officers  of  the  Board  (b) 
Trusts  Acts     as  the  Board  with  the  approval  of  the  Treasury  from 
Trustees  of     time  to  time  appoint    shall,   in    lieu   of    the    persons 
^J^^^      mentioned  in  the  Charitable  Trusts  Amendment  Act, 
1855(c),  be  the  Official  Trustees  of  Charitable  Funds  (rf); 
Provided  that  any  inspector  or  officer  of  the  Board, 
who  at  the  passing  of  this  Act  is  Official  Trustee  of  Cha- 
ritable Funds,  and  is  not,  after  the  passing  of  this  Act, 
appointed  to  be  official  trustee  shall,  while  he  continues 
to  hold  his  inspectorship  or  office,  receive  not  less  salary 
than  he  received  while  official  trustee, 

(2.)  From  and  after  the  said  date,  notwithstanding 
anything  in  the  Charitable  Trusts  Acts,  1853  to  1869  (^), 
the  Treasury  may,  by  regulations  to  be  made  or 
approved  by  them  (a),  from  time  to  time  prescribe : 

(a)  the  accounts  to  be  kept  by  the  said  official  trus- 

tees and  the  mode  in  which  and  the  persons 
by  whom  such  accounts  and  the  banking 
accounts  (/),  and  any  other  accounts  (y)  re- 
quired by  the  Charitable  Trusts  Acts,  1853  to 
1869,  to  be  kept  by  or  on  behalf  of  the  Official 
Trustees  of  Charitable  Funds,  are. to  be  kept; 

(b)  the  mode  in  which  orders  authorized  by  law  for 

the  payment  of  any  money  (A)  to  or  by  the 
said  official  trustees  or  held  upon  their  banking 
account,  or  for  the  transfer  of  any  stock  or 
securities  (i)  to  or  by  the  said  official  trustees, 
are  to  be  signed,  authenticated,  and  carried 
into  effect ;  and 

(c)  the  mode  in  which  the  business  of  the  said  official 

trustees  generally  is  to  be  conducted : 
Provided  that  separate  accounts  shall  continue  to  be 

kept  for  each  charity  (/). 

(3.)  The  accoimts  of  the  said  official  trustees  shall  be 

audited  by  such  person  and  in  accordance  with  such 

regulations  as  the  Treasury  from  time  to  time  appoint 

or  prescribe. 
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(4.)  A  regulation  under  this  section,  or  an  order  made  Sect  4. 
under  any  such  regulation,  shall  be  a  complete  indemnity 
to  the  Governor  and  Company  of  the  Bank  of  England, 
and  all  companies  and  persons,  for  any  act  done. pur- 
suant to  such  regulation  or  order,  and  the  said  Governor 
and  Company,  and  other  companies  and  persons,  shall 
conform  to  such  regulation  or  order  (Jc). 

(a)  The  regulations  which  have  been  made  by  the  Treasury  Tmder'^s 
section  wiU  be  found  in  App.  IE.  to  this  Book,  po$t.  They  came  into  effect 
on  the  Ist  of  April,  1889. 

(6)  The  Charity  Commissioners,  sect.  2,  sub-s.  (1),  of  this  Act,  ante. 

(c)  Sect.  17,  ante, 

{d)  As  to  the  official  trustees  of  charitable  funds,  see  Chant.  Trusts  Act, 
1853,  s.  61,  anU.  \ 

(e)  See  note  (a)  to  sect.  1  of  this  Act,  ante, 

(/)  See  Charit.  Trusta  Amend.  Act,  1855,  ss.  20,  21,  ante. 

{g)  Charit.  Trusts  Act,  1860,  s.  18,  ante. 

\h)  Charit.  Trusts  Amend.  Act,  1855,  ss.  12,  22,  23,  25,  37,  and  Charit. 
Trusts  Act,  1860,  s.  2.  *  " 

(t)  Charit.  Trusts  Act,  1853,  ss.  51,  52;  Charit.  Trusts  Amend.  Act,  1855, 
ss.  12,  22,  25,  37,  and  Charit.  Trusts  Act,  1860,  s.  2,  anU. 

(J)  See  Charit.  Trusts  Act,  1853,  s.  52,  ante, 

{k)  Cf.  Charit.  Trusts  Amend.  Act,  1855,  s.  27,  and  Charit.  TrustaAjct,  1860, 
s.  23,  by  which  orders  for  the  transfer  of  stock,  &c.,  are  a  similar  indemnity. 

6.  The  Official  Trustee  of    Charity  Lands  shall  be  Bedaration 
authorized  aiid  be  deemed  alwayjg  to  have  been  autho- "  Of^" 
rized  to  take  and  hold  all  such  land  and  estate  or  interest  S^i^iLda 
in  land,  as,  in  pursuance  of  an  order  of  the  Board,  is  ^lai^a^^ 
conveyed  to  or  vested  in  him  by  any  deed  or  assurance 
or  otherwise  (a), 

(a)  See  Charit.  Trusts  Act,  1860,  s.  2,  ante,  \ 

6.  The  Acts  specified  in  the  Second  Schjedule  to  this  R«peaL 
Act  are  hereby  repealed  to  the  extent  in  the  ^hird  column 
of  that  schedule  mentioned :  Provided  that   = 

(a)  this  repeal  shall  not  affect  anything  ^Iready  done 

or  suffered,  or  tlie  tenure,  salary,  or  powers  of 
any  officer  holding  office  at  the  passing  of  this 
Act;  ^ 

(b)  this  repeal,  so  far  as  regards,  the  Official  Trustees 

of  Charitable  Funds,  shall  take  effect  on  the 

date  on  which  regulations  under  this  Act  in 

relation  to  such  trustees  come  into  operation, 
qq2 
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SCHEDULES. 


FIEST  SCHEDULE. 

Sections  of  Charttablb  Trusts  Acts  relating  to  Inspectors  and 
APPLIED  TO  Assistant  CoioassiONERS. 


Seeaion  and 
Chapter. 

Title  of  Act. 

Sections  applied. 

16  &  17  Tict. 

The  Charitable  Trusts  Act, 

Sections  five,  nine,  ten,  eleven, 

0.137. 

1853. 

twelve,     fouri^en,     fifteen, 
nineteen,  twenty-three,  fifty- 
four,  fifty-six,    fifty-seven, 
and  fifty-eight. 

18  &  19  Yict. 

The      Charitable      Trusts 

Sections  six,  seven,  and  eight. 

0.  124. 

Amendment  Act,  1855. 

23  &  24  Vict. 

The  Charitable  Trasts  Act, 

Section  six. 

c.  136. 

1860. 

32  &  33  Vict. 

The  Charitable  Trusts  Act, 

Section  nine. 

Clio. 

1869. 

SECOND   SCHEDULE. 
Enactments  Eepealed. 


Session  and 
Chapter. 


16  &  17  Vict. 
c.  137. 


18  A  19  Vict, 
c.  124. 


23  &  24  Vict. 
c.  136. 


Title  of  Act. 


The  Charitable  Trusts 
Act,  1853. 


The  Charitable  Trusts 
Amendment  Act, 
1855. 


The  Charitable  Trusts 
Act,  1860. 


Part  repealed. 


So  mudi  of  section  one  as  relates 
to  the  inspectors;  section  four, 
section  fifty- one  down  to  "  cha- 
ritable funds  and"  inclusive,  and 
section  fifty-two  down  to  the 
words  *'  each  separate  charity 
and"  inclusive. 

Section  three;  in  section  four  the 
words  '*  or  in  his  absence,  of  the 
chief  clerk"  ;  in  section  five  the 
words  **orin  his  absence,  of  the 
chief  derk"  ;  section  seventeen^ 
in  section  eighteen  the  word  *  *  pre- 
sent," and  the  words  **  to  be  so 
appointed" ;  section  twenty,  from 
the  words  **and  the  secretary" 
inclusive  to  end  of  section ;  sec- 
tion twenty-four,  from  **  and  the 
said  trustees"  inclusive  to  end 
of  section. 

Li  section  seventeen  the  words  "ap- 
pointed under  or  in  pursuance  of 
the  first  or  secondly  recited  Act." 
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32  &  33  Vict.  c.  56. 

An  Act  to  amend  the  Law  relating  to  Endowed  Schooh  and 
other  Educational  Endowments  in  England^  and  otherwise 
to  provide  for  the  Advancement  of  Education. 

[2iid  August,  1869.] 

Whereas  the  commissioners  appointed  by  her  Majesty 
under  letters  patent  dated  the  twenty-eighth  day  of 
December  one  thousand  eight  hundred  and  sixty-four,  to 
inquire  into  the  education  given  in  schools  not  comprised 
within  the  scope  of  certain  letters  patent  of  her  Majesty, 
bearing  date  respectively  the  thirtieth  day  of  June  one 
thousand  eight  hundred  and  fifty-eight  and  the  eighteenth 
day  of  July  one  thousand  eight  hundred  and  sixty-one, 
have  made  their  report,  and  thereby  recommended  various 
changes  in  the  government,  management,  and  studies  of 
endowed  schools,  and  in  the  application  of  educational 
endowments,  with  the  object  of  promoting  their  greater 
efficiency,  and  of  carrying  into  effect  the  main  designs 
of  the  foimders  thereof,  by  putting  a  liberal  education 
within  the  reach  of  children  of  all  classes  {a) ;  and  have 
further  recommended  other  measures  for  the  object  of 
improving  education : 

And  whereas  such  objects  cannot  be  attained  without 
the  authority  of  Parliament : 

(a)  The  preamble  shows  that  the  legislatuTe  contemplated  the  possible 
removal  of  sites  of  schools :  Re  Free  Orammar  School,  <kc,t  cut  ffemsworth,  12 
App.  Gas.  444 ;  and  see  sect.  9  of  this  Act,  post. 

Be  it  enacted  by  the  Queen's  ipost  E?:cellent  Majesty, 
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by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 


Short  title. 


Powers  not 

reetrictedby 

Court. 


Preliminary. 

1.  This  Act  may  be  cited  as  "  The  Endowed  Schools 
Act,  1869  ^'(4 

(a)  This  Aci,  and  the-Endowed  Schools  A<)ts,  1873  and  1874,  may  be  cited 
together  as  the  Endowed  Schools  Acts,  1869,  1873,  and  1874  (End.  Schools 
Act,  1874,  s.  10,  'post) ;  and  all  of  them  are  construed  as  one  Act :  ibid. 

The  Court  is  not  at  liberty  in  any  way  to  restrict  the  extensiveness  of  the 
powers  conferred  by  the  Endowed  Schools  Acts :  Re  Meyricke  Fund,  L.  E.  7 
Ch^  at  pp.  505,  506,  and  see  note  (a)  to  sect.  1  of  the  Charit.  Trusts  Act,  1853, 
ante. 


ilication 

It 


Commenoe- 
zne&t  of  Act. 


Definition 
of  "  endow* 
ment." 


'  2.  This  Act  shall  not  apply  to  Scotland  or  Ireland. 

3»  This  Act  shall  come  into  operation  on  the  passing 
thereof  (a),  which  date  is  in  this  Act  referred  to  as  the 
commencement  of  this  Act. 

(a)  2nd  August,  1869. 

4.  In  this  Act,  unless  the  context  otherwise  requires, 
the.  term  "endowment"  means  every  description  of 
property,  real,  personal,  and  mixed,  which  is  dedicated 
to  such  charitable  uses  as  are  referred  to  in  this  Act, 
in  whomsoever  such  property  may  be  vested,  and  in 
whosesoever  name  it  may  be  standing,  and  whether 
such  property  is  in  possession  or  in  reversion,  or  a  thing 
in  action  (a). 

(a)  Including  endowments  vested  in  her  Majesty  in  right  of  the  Crown  or 
Buchy  of  Lancaster :  End.  Schools  Act,  1873,  s.  4,  post. 


Defi^on  5.  In  this  Act,  unless  the  context  otherwise  requires, 

tionai endow-  the  term  "educational  endowmeiiit"  means,  an  endow- 

»a«»     W-      ment(i)  or  any  part  of  an  endowment  which,  or  the 

income  whereof,  has  been  made  applicable  or  is  applied 

for  the  purposes  of  education  at  school  of  boys  and  girls 

qr  either  of  them,  or  of  exhibitions  (c)  tenable  at  a  school 
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or  an  university  or  elsewhere,  ^whether  the  same  has  ^^t  fi- 
been  made  so  applicable  by  the  original  instrument  of  I 
foundation  or  by  any  subsequent  Act  of  Parliament, 
letters  patent,  decree,  scheme,  order,  instrument,  or 
other  authority,  andjwhether  it  has  been  made  applicable 
or  is  applied  in  the  shape — of  payment  to  the  governing 
body  (c)  of  any  school  or  any  member  thereof  j  or  to  any 
teacher  or  officer  of  any  school,  or  to  any  person  bound 
to  teach,  or  to  scholars  in  any  school,  or  their  parents, 
or — of  buildings,  houses,  or  school  apparatus  for  any 
school,  or  otherwise  howsoever. 

(a)  By  sect.  29  of  this  Act,  post,  endowments  attached  to  a  school  for  the  Endowments 
payment  of  apprenticeship  fees,  or  for  the  advancement  or  maintenanoe  or  attoohed  to 
clothing,  or  otherwise  for  the  benefit  of  children  educated  at  such  school,  are 
to  be  deemed  educational  endowments. 

Endowments  originally  given  for  charitable  purposes,  but  made  applic-.  Endowments 
able  to  educational  purposes  by  a  scheme  of  the  Court  of  Chancery,  are  n»«deappli- 
educational  endowments :  Boss  v.  Charity  C&mmiuioners,  7  App.  Cas.  463.       education  by 

A  school  endowment  for  the  education  at  the  school  of  boys  and  girls,  was  Bcheme  of 
held  to  be  not  the  less  an  educational  endowment  because  the  deed  of  ^^' 
foimdation  directed  that  certain  persons  might  continue  at  the  school  after  STsSoS"*'^ 
haying  attained  twenty-one ;  and  it  was  held  not  to  be  an  endowment  part  after  twenty-- 
of  which  was  applicable  to  '*  other  charitable  uses"  within  sect.  24  of  this  o^^^* 
Act,  post :  Re  HodgaovCs  School,  3  App.  Cas.  857. 

Where  a  scheme  for  regulating  a  charity  provided  that  300?.  a  year  should  Income 
be  devoted  to  a  grammar  school,  and  that  the  trustees  of  the  charity  might,  5u°^^?Tq^ 
after  thirty-six  years,  apply  for  liberty  to  discontinue  the  payment,  it  was  edacation. 
held  that  the  yearly  payment  while  it  lasted  was  an  educational  endowment : 
Be  Free  Grammar  School,  <fcc.,  ai  Hemeivorth,  12  App.  Cas,  444. 

Every  kind  of  educational  endowment  which  may  be  necessary  for  the  Exhibitioiis. 
completion  of  a  boy's  education,  whether  at  school  or  at  a  imiversity,  is  within 
the  definition.  In  regard  to  exhibitions  at  universities,  it  is  not  therefore 
confined  to  exhibitions  connected  with  a  particular  school.  It  applies  to  all 
university  exhibitions  held  for  purposes  of  education,  whether  in  connection 
with  a  particular  school  or  not :  Be  Meyricke  Fund,  L.  B.  7  Ch.  500. 

The  effect  of  the  End.  Schools   Acts  has  been  in  great  measure  to  Effect  of 
render  obsolete  the  whole  of  the  old  law  as  to  grammar  schools  (see  ante,  ^'^'  Schools 
pp.  162 — 169).    No  case  turning  upon  the  old  law  on  this  subject  has  been  ]^^^ 
decided  since  the  present  Act  was  passed,  or  can  be  decided  while  the 
I&d.  Schools  Acts  remain  in  force,  except  in  the  improbable  event  of  the 
consent  of  the  Committee  of  Coxmcil  on  Education  to  the  proceedings  being 
obtained :  see  End.  Schools  Act,  1874,  s.  6,  poet,  p.  655.    It  is  true  that  the 
Acts  are  at  present  temporary :  see  note  (c)  to  the  same  section,  post.    But  it 
is 'scarcely  conceivable,  whatever  their  fate  may  be,  that  the  legislature  will 
permit  a  return  to  the  old  law,  especially  as  regards  religious  teaching, 
subjects  of  instruction,  and  removal  of  teachers. 
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Beet.  6  By  sect.  30  of  this  Act,  postf  dole  charities  and  other  non-educational 

(^) — (0*  endowments  may,  by  a  scheme  made  under  this  Act  by  the  Commissioners, 

Kon-educa-  "with  the  consent  of  the  governing  body,  declaring  that  it  is  desirable  that 

tional  cbari-  such  charities  should  be  applied  for  educational  purposes,  be  made  educa- 

e^oational  tional  endowments,  and  dealt  with  accordingly. 

endowments.        Under  sect.  23  of  the  City  of  London  Parochial  Charities  Act,  1883,  post, 

City  of  the  Charity  Commissioners  are  not  bound  to  prepare  a  scheme  under  that  Act 

^^^2^  for  any  endowment  which  is  an  educational  endowment  under  this  section. 
^3^jgg|  (5)  Defined  by  the  last  section. 

(c)  Defined  by  sect.  7  of  this  Act,  infra, 

D^twn  Q^  In  this  Act,  unless  the  context  otherwise  requires, 

school"  (a),  the  term  "  endowed  school "  means  a  school  which  is  (or 
if  it  were  not  in  ateyance  would  be)  wholly  or  partly 
maintained  by  means  of  any  endowment  (b) :  Provided 
that  a  school  belonging  to  any  person  or  body  corporate 
shall  not  by  reason  only  that  exhibitions  (c)  are  attached 
to  such  school  be  deemed  to  be  an  endowed  school. 

(a)  For  schools  excepted  from  this  Act,  see  sect.  8,  post^  and  sect.  3  of  the 
End.  Schools  Act,  1873,  post 
(5)  Defined  by  sect.  4  of  this  Act,  ante, 
(c)  Defined  by  the  next  section. 

rf  teS?**^^  7.  In  this  Act,  unless  the  context  otherwise  requires, — 
The  term  "  exhibition  "  means  any  exhibition,  scholar- 
ship, or  other  like  emolument;  and  the  term  ^^exhi- 
bitioners "  and  other  terms  referring  to  exhibitions 
are  to  be  construed  accordingly : 
The  term  ^^ governing  body"  means  any  body  corpo- 
rate, persons  or  person  (a)  who  have  the  right  of 
holding,  or  any  power  of  government  of  or  manage- 
ment over  any  endowment  (b)  or,  other  than  as 
master,  over  any  endowed  school  (c),  or  have  any 
power,  other  than  as  master,  of  appointing  officers, 
teachers,  exhibitioners  or  others,  either  in  any 
endowed  school,  or  with  emoluments  out  of  any 
endowment : 
The  term  "  Committee  of  Council  on  Education"  means 
the  Lords  of  the  Committee  of  her  Majesty's  Privy 
Council  on  Education. 

Goveming  (a)  Including,  in  the  case  of  endo^nnents,  &c.,  vested  in  her  Majesty  in 

body. 
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right  of  the  Crown  or  the  Duchy  of  Lancaster,  her  Majesty :  End.  Schools      Sect.  7 
Act,  1873,  8.  4,  post  (a>— (g)' 

Where  the  endowment  of  a  hospital  was,  under  an  Act  of  Parliament, 
Tested  in  the  master  and  brethren,  who  were  incori)orated,  and  were  directed 
to  apply  the  rents  partly  in  repairs,  partly  in  payments  to  themselyes,  and 
partly  in  other  payments,  it  was  held  that  they  were  clearly  the  governing 
body :  Att-Oen,  v.  MoiseSy  stated  in  App.  III.  to  this  Book,  post, 

{h)  Defined  by  sect.  4  of  this  Act,  ante, 

(c)  Defined  by  the  last  section. 

8.  Nothing  in  this  Act,  save  as  in  this  Act  expressly  Nothing  in 
provided,  shall  apply —  exoept  as 

(1.)  To  any  school  mentioned  in  section  three  of  the  ^^^^ 
Public  Schools  Act,  1868  (i),  or  to  the  endow-  ^SS^ 
ment  thereof :  f  ^«»^ 

herein 

(2.)  To  any  school  which,  on  the  first  of  January  one  named  (a), 
thousand  eight  hundred  and  sixty-nine,  was  c.  us. 
maintained  wholly  or  partly  out  of  annual 
voluntary  subscriptions  (c),  and  had  no  endow- 
ment except  school  buildings  or  teachers'  resi- 
dences, or  playground  or  gardens  attached  to 
such  buildings  or  residences :  . 
.  (3.)  To  any  school  which,  at  the  commencement  of 
this  Act,  is  in  receipt  of  an  annual  grant  out  of 
any  sum  of  money  appropriated  by  Parliament 
to  the  civil  service,  intituled  "  For  Public  Edu- 
cation in  Great  Britain  "  (rf),  or  to  the  endow- 
ment thereof ;  unless  such  school  is  a  grammar 
school,  as  defined  by  the  Act  of  the  session  of 
the  third  and  fourth  years  of  the  reign  of  her 
present  Majesty,  chapter  seventy-seven  ((?),  or  a 
school  a  department  of  which  only  is  in  receipt 
of  such  grant : 

(4.)  To  any  school  (unless  it  is  otherwise  subject  to 
this  Act)  which  is  maintained  out  of  any  en- 
dowment the  income  of  which  may,  in  the 
discretion  of  the  governing  body  thereof,  be 
wholly  applied  to  other  than  educational  pur- 
poses, or  to  such  endowment : 

(5.)  To  any  school  (unless  it  is  otherwise  subject  to 
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^^9'  this  Act)  which  receives  assistance  out  of  any 

endowment  the  income  of  which  may,  in 
the  discretion  of  the  governing  body  of  such 
endowment,  be  applied  to  some  other  school : 
(6.)  To  any  endowment  applicable  and  applied  solely 
for  promoting  the  education  of  the  ministei-s 
of  any  church  or  religious  denomination,  or  for 
teaching  any  particular  profession,  or  to  any 
school  (unless  it  is  otherwise  subject  to  this 
Act)  which  receives  assistance  out  of  such  en- 
dowment : 
(7.)  To  any  school  which,  during  the  six  months  be- 
fore the  first  of  January  one  thousand  eight 
hundred  and  sixty-nine,  was  used  solely  for 
the  education  of  choristers,  or  to  the  endow- 
ment of  any  such  school  if  applicable  solely  for 
such  education  (/). 

.  (a)  By  sect.  3  of  the  End.  Schools  Act,  1873,  post,  an  endowed  school  (not 
being  a  grammar  school  within  3  &  4  Vict.  c.  77),  which  is  an  elementary 
school  within  the  meaning  of  the  Elem.  Educ.  Act,  1870  (33  &  34  Vict.  c.  75), 
and  the  average  income  of  which  from  its  endowments  does  not  exceed  100/. 
a  year,  is  also  excepted. 
Pablio  (i)  31   &  32  Viet.   c.    118.    These  are  Eton,  Winchester,  Westminster, 

soboola.  Charterhouse,  Harrow,  Eugby,  and  Shrewsbury. 

(c)  Of.  the  exception  of  charities  supported  wholly  by  **  voluntary  contri- 
butions" or  partly  by  **  voluntary  subscriptions"  from  the  Chant.  Trusts 
Acts :  Charit.  Trusts  Act,  1853,  s.  62,  ante,  and  note  {d)  thereto. 

{d)  See  the  Elem.  Educ.  Act,  1870  (33  &  34  Vict.  c.  75),  s.  75  of  which  is 
as  follows : — 
Elem.  Educ.  ''Where  any  school  or  any  endowment  of  a  school  was  excepted  from  the 
Act,^  1870,  Endowed  Schools  Act,  1869,  on  the  ground  that  such  school  was  at  the  com- 
mencement of  that  Act  in  receipt  of  an  annual  parliamentary  grant,  the 
governing  body  (as  defined  by  that  Act)  of  such  school  or  endowment  may 
frame  and  submit  to  the  Education  Department  a  scheme  respecting  such 
school  or  endowment. 

<<The  Education  Department  may  approve  such  scheme  with  or  without 
any  modifications  as  they  think  fit. 

*'  The  same  powers  may  be  exercised  by  means  of  such  scheme  as  may  be 
exercised  by  means  of  any  scheme  under  the  Endowed  Schools  Act,  1869 ; 
and  such  a  scheme,  when  approved  by  tiie  Education  Department,  shall  have 
effect  as  if  it  were  a  scheme  made  under  that  Act. 

*' A  certificate  of  the  Education  Department  that  a  school  was  at  the  com- 
mencement of  the  Endowed  Schools  Act,  1869,  in  receipt  of  an  annual  par- 
Hamentary  grant  shall  be  conclusive  evidence  of  that  fact  for  all  purposes," 
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(e)  See  sects.  24  and  25.    The  Qrammar  Schools  Act  is  printed  in  App.  I.  Seot.  8 

to  this  Book,  posi.  W>  (/)» 
(/)  See  also  sect.  14,  sub-s.  (2),  of  this  Act,  and  note  thereto,  poet. 


Reorganization  of  Endowed  Schools. 

9.  The  Commissioners  (appointed  as  in  this  Act  men-  Schemes  for 
iioned)  (b),  by  schemes  made  during  the  period  (c),  in  of  edSoa^^ 
the  manner  and  subject  to  the  provisions  in  this  Act  mwlteW-  ^* 
tnentioned,  shall  have  power,  in  such  manner  as  may 

render  any  educational  endowment  (rf)  most  conducive 
to  the  advancement  of  the  education  of  boys  and  girls, 
or  either  of  them,  to  alter,  and  add  to  any  existing,  and 
to  make  new  trusts  directions  and  provisions  in  lieu  of 
any  existing,  trusts  directions  and  provisions  which 
affect  such  endowment,  and  the  education  promoted 
thereby,  including  the  consolidation  of  two  or  more 
such  endowments,  or  the  division  of  one  endowment 
into  two  or  more  endowments. 

(a)  As  to  the  provisions  of  this  Act  with  regard  to  the  contents  of  schemes, 
see  sects.  10  to  24,  post.    See  also  ante,  pp.  170—172. 

And  as  to  the  procedure  for  making  schemes,  see  sects,  dl  to  43  of  this 
Act,  and  sects.  12  to  15  of  the  End.  Schools  Act,  1873;  and  see  note  to 
sect.  32  of  this  Act,  post. 

The  removal  of  the  site  of  a  school  is  within  the  powers  conferred  hy  this  Bemoyal 
section :  Be  Free  Grammar  School ,  <fec.,  at  ffemsworth,  12  App.  Cas,  444.  of  site. 

A  provision  in  a  proposed  scheme  that  certain  endowments  which  had  Enlargement 
previously  been  applied  in  carrying  on  the  schools  of  a  particular  parish  of  ^r^^- 
should  thenceforth  be  applied  in  exhibitions  for  a  larger  area  of  schools,  was 
held  to  be  within  the  powers  of  the  commissioners :  Be  St.  Leonard,  Shore^ 
ditch,  Parochial  Schooh,  10  App.  Cas.  304. 

(h)  Sect.  31,  now  repealed.    By  sect.  1  of  the  End.  Schools  Act,  1874,  post,  Transfer  of 
the  powers  and  duties  of  the  Endowed  Schools  Commissioners  were  trans-  f^^  *^ 
f erred  to  the  Charity  Commissioners ;  and  by  sect.  10  of  the  same  Act  com-  niiSImers  ™* 
missioners  in  this  Act  means  the  Charity  Commissioners. 

(c)  See  sect.  59  of  this  Act,  now  repealed.  As  to  the  continuance  of  these 
powers,  see  sect.  6  of  the  End.  Schools  Act,  1874,  post. 

[d)  Defined  by  sect.  5,  ante. 

10.  The  Commissioners  (b)  by  any  scheme  relating  schemes  as 
to    an    educational    endowment  (c)    made    during    the  ]^|^?S?°^ 
period  (rf),  in  the  manner  and  subject  to  the  provisions 
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^^^'  ^^'  in  this  Act  mentioned,  shall  have  power  to  alter  the 
constitution,  rights,  and  powers  of  any  governing 
body(^)  of  an  educational  endowment,  and  to  incor- 
porate any  such  governing  body,  and  to  establish  a  new 
governing  body,  corporate  or  unincorporate,  with  such 
powers  as  they  think  fit,  and  to  remove  a  governing 
body,  and  in  the  case  of  any  corporation  (whether  a 
governing  body  or  not)  incorporated  solely  for  the 
purpose  of  any  endowment  dealt  with  by  such  scheme, 
to  dissolve  such  corporation. 

(a)  Certain  exceptions  from  tHe  power  to  make  schemes  interfering  with 
the  constitution  of  a  goyeming  body  are  made  by  sect.  14,  sob-ss.  (2),  (3) 
and  (4)  of  this  Act,  post. 

Subject  to  certain  provisions,  endowments  partly  applicable  to  educational 
purposes  and  partly  to  other  charitable  uses,  and  the  goyeming  bodies 
thereof,  may  be  dealt  with  as  though  the  whole  were  educational  endow-> 
ments :  sect.  24  of  this  Act,  post. 

In  constituting  bodies  of  goyemors  under  these  Acts,  the  Endowed  Schools 
Commissioners,  following  the  recommendation  of  the  Schools  Inquiry  Com- 
missioners, introduced  to  a  large  extent  the  element  of  representation. 

This  practice  has  been  followed  by  the  Charity  Commissioners  not  only  in 
framing  schemes  imder  these  Acts,  but  also  in  schemes  under  the  Charit. 
Trusts  Acts.  This  subject  is  more  fully  dealt  with  in  n.  (a)  to  sect.  2  of  the 
Charit.  Trusts  Act,  1860,  ante,  pp.  560,  561. 

Tlie  constitution  of  a  body  of  goyemors  will  be  understood  from  a  perusal 
of  scheme  No.  V.,  in  App.  11.  to  this  Book,  post. 

(6)  Now  the  Charity  Commissioners :  see  note  {b)  to  the  last  section. 

(c)  Defined  by  sect.  5  of  this  Act,  ante, 

{d)  As  to  the  continuance  of  these  powers,  see  sect.  6  of  the  End.  Schools 
Act,  1874,  post. 

(«)  Defined  by  sect.  7  of  this  Act,  ante. 


tsUve 
goYeznors. 


Educational        11.  It  shall  be  the  duty  of  the  Commissioners  (i)  in 

p^^  ^      every  scheme  which  abolishes  or  modifies  any  privileges 

^^t^{a).  ^^  educational  advantages  to  which  a  particular  class  of 

persons  are  entitled  (c),  and  that  whether  as  inhabitants 

of  a  particular  a!rea  or  otherwise,  to  have  due  regard  ta 

the  educational  interests  of  such  class  of  persons  (rf). 

(a)  By  sect.  5  of  the  End.  Schools  Act,  1873,  posi,  regard  is  also  to  be  paid 
to  educational  interests  of  persons  in  a  particular  class  of  life. 

If  the  scheme  does  not  obserye  the  proyisions  of  this  section,  the  goyerning 
body  may  appeal  by  petition  to  her  Majesty  in  Council :  sect.  39,  eub-s.  (4),^ 
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of  thia  Act,  post :  see  Be  Sha/toe'a  Charity,  3  App.  Cos.  at  p.  876,  cited  in      Sect.  11 
n.  (a)  to  that  section.  (a)— (d). 

{hy  Now  the  Charity  Commissioners :  see  note  {h)  to  sect.  9  of  this  Act, 
ante, 

(c)  «'  Entitled  "  in  this  section  means  legally  entitled :  Re  Sutton  Coldfield  "  Entitled." 
Grammar  ScTiool,  7  App.  Cas.  91 ;  Be  Free  Grammar  School,  <fcc.,  at  Hemsworthj 
12  App.  Cas.  444. 

**  A  person  is  not  entitled  simply  because  he  has  enjoyed,  by  the  permission 
or  the  bounty  of  another,  some  benefit  either  for  a  longer  or  shorter  period  "  : 
Be  Sutton  Coldfield  Grammar  School,  7  App.  Cas.  at  pp.  94,  95,  per  Jessel, 
M.  B. 

"Where  a  scheme  provided  for  the  maintenance  of  a  grammar  school  at 
Hemsworth,  open  to  all  comers  on  payment  of  substantial  fees,  it  was  held 
that  that  did  not  make  the  inhabitants  of  Hemsworth  '*  entitled  "  to  have  the 
school  maintained  there,  so  as  to  render  improper  a  provision  in  a  new  scheme 
for  the  removal  of  the  site:  Be  Free  Grammar  School,  <fcc.,  at  Hemsworth, 
supra. 

Where  an  existing  scheme  provided  for  {inter  alia)  elementary  schools 
where  children  of  poor  persons  were  to  be  clothed  and  educated,  it  was  held 
that  persons  of  the  class  of  life  in  question  were  **  entitled  "  to  the  benefit  of 
the  schools :  Be  Suiton  Coldfield  Grammar  School,  supra, 

{d)  In  Be  Sutton  Coldfield  Grammar  School,  supra,  the  proposed  new  "Due 
scheme  provided  for  the  application  to  the  elementary  schools  to  the  benefits  '^fif*'*!' 
of  which  it  was  held  that  certain  classes  of  persons  were  "entitled,"  of  a 
larger  amount  of  the  income  of  the  charity  than  they  had  been  entitled  to 
under  the  previous  scheme,  though  less  than  had  in  fact  been  expended 
upon  them,  and  it  was  held  that  "  due  regard"  had  been  paid  to  the  educa- 
tional interests  of  the  classes  of  persons  in  question. 

In  Be  Hodgson^s  School,  3  App.  Cas.  857,  it  was  directed  by  the  deed  of 
foundation  that  (1)  all  persons  of  the  name  of  Hodgson  who  might  think  fit 
to  attend  (such  persons  being  also  allowed  to  remain  beyond  the  age  of 
twenty-one) ;  (2)  all  children  of  x)oor  persons  within  the  parish  of  Aikton 
not  having  real  estate  worth  201.  per  annum;  and  (3). all  children  of  poor 
persons  within  two  other  parishes  not  having  real  estate  worth  12^  per  annum, 
should  be  educated  at  the  school  without  charge,  and  the  benefits  of  the  foun- 
dation were  not  open  to  any  other  persons.  The  scheme  proposed  paid  no 
regard  to  the  educational  interests  of  the  classes  of  persons  above  mentioned, 
except  by  giving  some  of  them  a  certain  preference  in  competiug  for  scholar- 
ships. It  was  held  that  it  did  not  pay  due  regard  to  the  educational 
interests  of  such  classes  of  persons,  and  it  was  accordingly  remitted  to  the 
commissioners. 

With  regard  to  what  in  that  case  would  have  been  "due  regard,"  the 
Court  said  (at  p.  871),  "  (their  Lordships)  do  not  adopt  the  view  that  any  new 
privilege,  preference,  or  exclusive  advantage  need  be  given,  by  any  scheme 
under  these  Acts,  to  a  class  originally  favoured,  when  the  commissioners 
think  it  right  to  abolish  the  original  privilege  or  advantage.  In  the  present 
case,  it  appears  to  them,  that  if  children  named  Hodgson,  who  can  conveniently 
attend  the  school  as  day  scholars,  and  children  from  the  three  parishes 
originally  favoured,  are  recognized  as  entitled  to  be  educated,  under  reason- 
able regulations,  in  this  school,  no  preference  or  advantage  need  be  conferred 
upon  them  beyond  this,  that  as  the  school  is  to  bo  limited  to  one  hundred 
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Sect.  11 


Schemes 
to  extend 
benefit  to 
girls. 


Saving  of 
interest  of 
foundationcfr, 
master, 
gOTeming 
body,  &c.  (a). 


children,  it  may  probably  be  right  to  give  them  priority  of  admission,  coeteris 
paribus,  if  the  number  of  duly  qualified  applicants  for  admission  should  at 
any  time  exceed  the  number  of  vacancies  for  the  time  being  in  the  school. 
As  to  age  and  as  to  examination  (if  the  governors  should  think  it  right  to 
submit  candidates  for  admission  to  a  competitive  or  any  other  kind  of  pre- 
liminary examination),  their  Lordships  see  no  reason  why  they  (the  Hodgsoils 
included)  should  not  be  placed  on  exactiy  the  same  footing  with  other 
children,  not  of  the  favoured  classes ;  who  may,  if  found  better  qualified  in 
these  respects,  be  admitted  in  preference  to  them.  And  their  Lordships  think 
that  due  regard  may  well  be  paid  to  the  educational  interests  of  the  Hodgsons, 
without  allowing  them  to  remain  in  the  school  beyond  the  age  which  may  be 
limited  as  to  other  scholars." 

Where  the  scheme  of  the  Charity  Commissioners  increased  the  amount  of 
tuition  fees  previously  payable  by  a  certain  class  of  boys,  and  added  the 
condition  that  the  trustees  should  be  satisfied  that  the  parents  of  the  boys 
required  aid,  it  was  held  that  it  did  not  fail  in  due  regard  to  their  educational 
interests :  Bom  v.  Charity  CommissionerSy  7  App.  Cas.  463. 

Any  substantial  privilege  adapted  to  the  altered  constitution  of  the  school, 
in  lieu  of  the  privileges  abolished,  would  be  sufficient  to  show  that  "  due 
regard  "  had  been  paid  to  privileges  and  educational  advantages  previously 
existing:  Be  Free  Grammar  School,  <fec.,  at  Hemsworth,  12  App.  Cas.  at 
p.  451.  Li  that  case  the  old  scheme  provided  that  a  grammar  school 
should  be  maintained  in  a  particular  parish,  and  that  six  boys  should  be 
elected  *'  from  poor  men's  children,  being  husbandmen  or  men  of  occupa* 
tions,"  in  six  specified  parishes,  to  be  educated  free  of  cost,  and  that  out  of 
these  six  boys  one  scholar  should  be  elected  with  a  certain  emolument. 
The  proposed  new  scheme  continued  the  school  with  another  school  at  a 
distance,  and  provided  for  the  election,  from  bays  who  had  for  not  less  than 
three  years  been  scholars  in  any  of  the  public  elementary  schools  in  the  six 
parishes,  of  six  scholars  to  be  entitied  to  free  education  and  10^  a-year.  It 
was  held  that  due  regard  had  been  paid  to  the  privileges  of  the  poor  inhabit^ 
ants  of  the  six  parishes. 

12.  In  framing  schemes  under  this  Act,  provision  shall 
be  made  so  far  as  conveniently  may  be  for  extending  to 
girls  the  benefits  of  endowments. 

13.  It  shall  be  the  duty  of  the  Commissioners  {h)  to 
provide  in  any  scheme  for  saving  or  making  due  compen- 
sation for  the  following  vested  interests  (c),  namely, 

(1.)  The  interest  of  any  boy  or  girl  who  was  at  the 
time  of  the  passing  of  this  Act  on  the  founda- 
tion of  any  endowed  school  {d) : 

(2.)  The  tenure  by  any  person  of  any  exhibition  («) 
dealt  with  by  any  such  scheme  which  was  held 
by  him  at  the  time  of  the  passing  of  this 
Act(/): 
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(3.)  Such  interest  as  any  teacher  or  officer  in  any  en-    Seot.  18. 

do  wed  school  (^)  appointed  to  his  office  before 

the    passing   of    the   Endowed    Schook   Act,  3i&82Viot. 
1868(A),  may  have:  '•^^• 

(4.)  Such  interest  as  any  person  may  have  in  any  pen- 
sion or  compensation  allowance  to  which  he  was 
entitled  at  the  passing  of  the  Endowed  Schools 
Act,  1868(A): 
(5.)  Such  interest  as  any  member  of  the  governing 
body  («)  of  any  educational  endowment  («)  ap- 
pointed to  his  office  before  the  passing  of  the 
Endowed  Schools  Act,  1868(A),  may  have  in 
any  emolument  payable  to  him  as  such,  or  in 
any  right  of  patronage  which  has  a  marketable 
value,  and  is  capable  of  being  sold  by  him : 
It  shall  also  be  the  duty  of  the  Commissioners  (b)  in  any 
scheme  relating  to  any  endowed  school  (d)  to  have  regard 
to  the  rights  of  patronage  which  may  be  at  the  passing 
of  this  Act  (/)  exercised  by  any  member  of  the  govern- 
ing body  of  such  school  in  consequence  of  any  gift  or 
donation  made  by  him. 

(a)  If  the  provisions  of  this  section  ore  not  observed,  the  governing  body 
of  the  endowment  to  which  the  scheme  relates,  or  any  person  or  body  corpo- 
rate directly  affected,  may  appeal  by  petition  to  her  Majesty  in  Council: 
sect.  39,  Bub-B.  (2),  of  this  Act,  post 

(6)  Now  the  Charity  Commissioners :  see  note  (6)  to  sect.  9  of  this  Act, 
ante, 

(c)  When  a  vested  interest  is  continued  and  not  taken  away  by  a  proposed  Oontiniumoe 
•cheme,  the  case  is  one  for  saving  of  rights,  and  not  for  compensation.   Such  Jf^^^p 
an  interest  cannot  be  partially  taken  away  and  partially  compensated  for : 

see  Re  Alley rCe  College ^  Didwichy  1  App.  Cas.  at  p.  81. 

(d)  This  provision  has,  of  course,  been  long  since  exhausted :  see  Be  Free 
Orammar  School,  d^c,  at  Hemsworth,  12  App.  Cas.  at  p.  452. 

(«)  Defined  by  sect.  7  of  this  Act,  ante. 

(/)  2nd  August,  1869. 

(g)  Defined  by  sect.  6  of  this  Act,  ante. 

{h)  31  &  32  Vict.  0.  32,  passed  2oth  June,  1868 :  see  ante,  p.  456.  Teacher  or 

In  Re  AUeyn'e  College,  Dulwich,  1  App.  Cas.  68,  the  office  of  master  of  ^ffioOT 
Alleyn's  College  of  God's  Gift  at  Dulwich  was  an  office  of  which  both  the  ^^^26th 
value  and  the  duties  were  defined  by  statute.    The  statute  provided  for  his  June,  1868. 
dismissal  from  office  by  a  certain  majority  at  a  meeting  constituted  and  con- 
vened in  a  particular  manner  of  the  governors  of  the  college.  No  such  meet- 
ing had  ever  been  convened,  and  no  such  majority  had  ever  had  existence. 
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.S6ct.  13 


Not  to 
authorize 
schemes  for 
interfering 
-with  modem 
endowments, 
cathedral 
schools,  &c. 


By  a  proposed  scheme  the  emoluments  which  the  master  was  to  receiye  were 
diminished  considerably  below  those  to  which  he  was  entitled  under  the  Act. 
It  was  held,  on  appeal,  that  the  master  had  a  vested  interest  in  the  office  and 
the  emoluments  thereof,  and  those  interests  not  being  saved  by  the  scheme, 
it  was  remitted  to  the  commissioners. 

Lord  Selbome  said  (at  p.  76),  **  It  would  be  very  difficult  for  their  Lord- 
ships, having  to  look  to  substance  and  not  to  form  or  technicality  in  such  a 
case,  to  accede  to  the  argument  that  any  teacher  or  officer  of  a  school  who 
had  an  interest,  the  value  and  nature  of  which  was  defined  by  Act  of  Parlia- 
ment, and  who  had  not  been  deprived  of  that  interest  by  any  lawful  autho- 
rity, would  not  be  entitled  |)rim<3 /act e  under  that  clause  (sect.  13,  sub-s.  (3)), 
to  have  his  interest  saved  or  compensated."  Cf .  also  cases  cited  in  note  (d) 
to  sect.  11  of  this  Act,  ante, 

(t)  Defined  by  sect.  5  of  this  Act,  ante, 

14.  Nothing  in  this  Act  shall  authorize  the  making  of 
any  scheme  interfering — 

(1.)  with  any  endowment  («),  or  part  of  an  endow- 
ment, (as  the  case  may  be,)  originally  given  to 
charitable  uses,  or  to  such  uses  as  are  referred 
to  in  this  Act,  less  than  fifty  years  before  the 
commencement  of  this  Act  (J),  unless  the  govern- 
ing body  (c)  of  such  endowment  assent  to  the 
scheme  (d)  : 

(2.)  with  the  constitution  of  the  governing  body  of 
any  school  wholly  or  partly  maintained  out  of 
the  endowment  of  any  cathedral  or  collegiate 
church,  or  forming  part  of  the  foundation  of 
any  cathedral  or  collegiate  church,  unless  the 
dean  and  chapter  of  such  church  assent  to  the 
scheme  (e) : 

(3.)  with  the  constitution  of  the  governing  body  of 
any  school,  which  governing  body  is  subject  to 
the  jurisdiction  of  the  governing  body  of  the 
people  called  Quakers,  or  of  the  congregation 
of  United  Brethren  called  Moravians,  imless  the 
governing  body  of  such  school  assent  to  the 
scheme : 

(4.)  with  the  constitution  of  the  governing  body  of 
any  school  or  with  any  exhibition  (other  than 
one  restricted  to  any  schools,  or  school  or  dis- 
trict (/) ),  forming  part  of  the  foundation  of  any 
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college  ill  Oxford  or  Cambridge,  unless  the  col-    Sect  14. 
lege  assent  to  the  scheme  {g). 

(a)  Defined  by  soct.  4  of  this  Act,  ante, 

{k)  2iid  August,  1869. 

(c)  Defined  by  sect.  7  of  this  Act,  arUe, 

{d)  Endowments  originally  given  for  charitable  uses  more  than  fifty  years 
before  the  Act,  but  appropriated  to  educational  purjwses  by  a  scheme  and 
order  of  the  Court  of  Chancery  made  within  that  period,  are  not  within  this 
sub-section :  Robs  v.  Charity  CommUsianera,  7  App.  Cas.  463. 

A  doubt  has  been  suggested  whether  an  endowment  originally  given  to 
charitable  uses  since  the  date  of  this  Act  is  within  this  sub-section. 

By  sect.  25  of  this  Act,  post,  where  an  endowment  originally  given  to 
charitable  uses  less  than  fifty  years  before  the  commencement  of  the  Act 
is  so  mixed  up  with  an  old  endowment  as  not  to  be  conveniently  separable, 
the  whole  is  to  be  deemed  an  endowment  originally  given  to  charitable  uses 
more  than  fifty  years  before  the  Act.  And  where  they  are  not  so  mixed  up, 
provision  is  made  for  their  apportionment :  sect.  26  of  this  Act. 

(f)  By  sect.  27  of  this  Act,  post^  schemes  may  be  framed,  with  the  consent  Cathedral 
of  the  Ecclesiastical  Commissioners,  for  making  increased  provision  for  schooU. 
cathedral  schools  out  of  any  estates  of  the  Churdi  vested  in  the  Ecclesias- 
tical Commissioners. 

Such  schools  are  excepted  from  the  provisions  of  this  Act  with  regard  to 
religion:  sect.  19  of  this  Act,  post.  Cathedral  schools  are  also  excepted 
from  sect.  20,  which  authorizes  a  transfer  of  visitatorial  powers  to  her 
Majesty  to  be  exercised  through  the  Charity  Commissioners ;  and  by  sect.  8, 
sub-s.  (7),  of  this  Act,  ante,  schools,  during  the  six  months  preceding  1st 
January,  1869,  used  solely  for  the  education  of  choristers  are  excepted 
from  the  Act.  Cathedral  schools  are  subject  to  the  Charitable  Trusts  Acts; 
Charit.  Trusts  Act,  1853,  s.  62,  ante,  p.  523. 

(/}  ^*  Wales"  is  a  district  within  this  clause:  Re  Meyricke  Fund,  L.  B.  7  University 
Ch.  500.  exhibitioxia. 

Wherever  there  is  a  restriction  the  power  of  the  commissioners  is  let  in, 
whether  the  restriction  is  to  a  school  or  a  district  {ibid,) ;  in  that  case,  it  was 
held  that  an  endowment,  of  which  the  principal  and  fellows  of  Jesus  College 
Cambridge  were  the  trustees,  applicable  for  exhibitions  for  persons  from 
certain  counties  in  North  Wales,  was  within  the  jurisdiction  of  the  commis- 
sioners. 

{g)  See  further,  with  regard  to  exhibitions  at  colleges  of  universities, 
sect.  38  of  this  Act,  poet, 

16.  In    every    scheme    (except    as    hereafter    men-  As  to 
tioned)  (b)  relating  to  any  endowed  school  (c)  or  educa-  education 
tional  endowment  (d)  the  Commissioners  (e)  shall  provide  TOhooL  {«). 
that  the  parent  or  guardian  of,  or  person  liable  to  main- 
tain or  having  the  actual  custody  of,  any  scholar  attend- 
ing such  school  as  a  day  scholar,  may  claim,  by  notice  (/) 
in  writing  addressed  to  the  principal  teacher  of  such 
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^^Q*'  ^^'  school,  the  exemption  of  such  scholar  from  attending 
prayer  or  religious  worship,  or  from  any  lesson  or  series 
of  lessons  on  a  religious  subject,  and  that  such  scholar 
shall  be  exempted  accordingly,  and  that  a  scholar  shall 
not  by  reason  of  any  exemption  from  attending  prayer 
or  religious  worship,  or  from  any  lesson  or  series  of 
lessons  on  a  religious  subject,  be  deprived  of  any  advan- 
tage or  emolument  in  such  endowed  school  or  out  of  any 
such  endowment  to  which  he  would  otherwise  have  been 
entitled,  except  such  as  may  by  the  scheme  be  expressly 
made  dependent  on  the  scholar  learning  such  lessons. 

They  shall  further  provide  that  if  any  teacher,  in  the 
course  of  other  lessons  at  which  any  such  scholar  is 
in  accordance  with  the  ordinary  rules  of  such  school 
present,  teaches  systematically  and  persistently  any  par- 
ticular religious  doctrine  from  the  teaching  of  which 
any  exemption  has  been  claimed  by  such  a  notice  as  is 
in  this  section  before  provided,  the  governing  body(y) 
shall,  on  complaint  made  in  writing  to  them  by  the 
parent,  guardian,  or  person  having  the  actual  custody  of 
such  scholar,  hear  the  complainant,  and  inquire  into  the 
circumstances,  and,  if  the  complaint  is  judged  to  be 
reasonable,  make  all  proper  provisions  for  remedying  the 
matter  complained  of. 

{a)  Where  a  scheme  gives  the  governing  body  power  to  make  regula- 
tions as  to  religious  instruction,  it  must  provide  for  a  year's  notice  of  any 
alteration  in  such  regulations:  End.  Schools  Act,  1873,  s.  11,  post 

(6)  Sect.  19  of  this  Act,  post  The  provisions  of  this  section  must  be 
embodied  in  the  scheme,  unless  the  case  falls  within  sect.  19:  Be  Free 
Orammar  School^  cfcc.  at  Hemsworth,  12  App.  Cas.  at  p.  447. 

(c)  Defined  by  sect.  6  of  this  Act,  ante. 

(d)  Defined  by  sect.  6  of  this  Act,  ante, 

(c)  The  Charity  Commissioners:  End.  Schools  Act,  1874,  ss.  1  and  10, 
]mt, 

(/)  As  to  the  service  of  notices,  see  sect.  56  of  this  Act,  post, 
{g)  Defined  by  sect.  7  of  this  Act,  ante. 


Asto  16#  In  every  scheme    (except  as  hereinafter  men- 

eduS^       tioned)  (J)  relating  to  an  endowed  school  the  Commis- 
idiocSflW.^     sioners(c?)  shall  provide  that  if  the  parent  or  guardian  of, 
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or  person  liable  to  maintain  or  having  the  actual  custody  Sect.  16. 
of,  any  scholar  who  is  about  to  attend  such  school,  and 
who  but  for  this  section  could  only  be  admitted  as  a 
boarder,  desires  the  exemption  of  such  scholar  from 
attending  prayer  or  religious  worship,  or  from  any  lesson 
or  series  of  lessons  on  a  religious  subject,  but  the  persons 
in  charge  of  the  boarding  houses  of  such  school  are  not 
willing  to  allow  such  exemption,  then  it  shall  be  the  duty 
of  the  governing  body  (d)  of  such  school  to  make  proper 
provisions  for  enabling  the  scholar  to  attend  the  school 
and  have  such  exemption  as  a  day  scholar,  without  being 
deprived  of  any  advantage  or  emolument  to  which  he 
would  ottierwise  have  been  entitled,  except  such  as  may 
by  the  scheme  be  expressly  made  dependent  on  the 
scholar  learning  such  lessons.  And  a  like  provision  shall 
be  made  for  a  complaint  by  such  parent,  guardian,  or 
person  as  in  the  case  of  a  day  school  (e). 

(a)  See  note  (a)  to  the  last  section. 

{b)  Sect.  19  of  this  Act,  post.    See  note  (fc)  to  the  last  section. 

(c)  The  Charity  Commissioners :  see  sects.  1  and  10  of  the  End.  Schools 
Act,  1874,  post 

(d)  Defined  by  sect.  7  of  this  Act,  ante, 

(e)  See  the  last  section. 

17.  In   every  scheme  (except    as  hereinafter  men-  Gkweming 
tioned)(i)  relating  to  any  educational  endowment  the  toiJdk- 
Commissioners(c?)  shall  provide  that  the  religious  opinions  ^JJJlJ^dtf*^ 
of  any  person,  or  his  attendance  or  non-attendance  at  any  ^^^o^f^\ 
particular  form  of  religious  worship,  shall  not  in  any  way 
aflFect  his  qualification  for  being  one  of  the  governing 
body  of  such  endowment. 

(a)  By  sect.  6  of  the  End.  Schools  Act,  1873,  post,  it  is  provided  that  where, 
under  the  express  terms  of  the  original  instrument  of"  foundation,  the  holder 
of  any  particular  office  is  a  member  of  the  governing  body,  nothing  in  the 
present  section  is  to  prevent  the  holder  for  the  time  being  of  such  office  from 
being  retained  as  such  member. 

Under  this  section  '*  it  has  been  decided  by  her  Majesty  in  Council  that 
.  .  .  the  holder  for  the  time  being  of  an  ecclesiastical  office  in  the  Church 
of  England  cannot  lawfully  be  made  an  ex  officio  member  of  the  governing 
body  of  an  educational  endowment ;  the  commissioners  being  by  that  section 
required  to  provide,  in  every  scheme  to  which  it  is  applicable,  *  that  the  reli- 
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Seot.  17  giotis  opinions  of  any  person  shall  not  in  any  way  affect  his  qualification  for 
{^)t  Wt  (c)*  being  one  of  the  governing  body.*  The  ground  of  that  decision  may  be 
presumed  to  have  been  that  particular  religious  tenets  are  implied  in,  and  are 
necessary  conditions  of,  the  tenure  of  an  ecclesiastical  office,  and  must  there- 
fore 'affect  the  qualification'  consisting  in  the  incumbency  of  such  an  office" : 
per  Lord  Selbome  in  Be  RodgaorCs  School,  3  App.  Cas.  at  pp.  86d,  866. 

(5)  Sect.  19  of  this  Act,  infra.  See  note  (5)  to  sect.  15  of  this  Act, 
arde, 

(c)  Now  the  Charity  Commissioners :  see  sects.  1  and  10  of  the  End.  Schools 
Act,  1874,  T^8t, 


Masters 
not  to  be 
required  to 
be  in  holy 
arder8(a). 


18.  In  every  scheme  (except  as  hereinafter  men- 
tioned) (i)  relating  to  an  endowed  school  the  Commis- 
sioners [c)  shall  provide  that  a  person  shall  not  be  dis- 
qualified for  being  a  master  in  such  school  by  reason  only 
of  his  not  being  or  not  intending  to  be  in  holy  orders. 

(a)  Schemes  must  also  provide  that  masters  need  not  be  licensed  by  the 
ordinary:  sect.  21  of  this  Act,  post.  By  sect.  18  of  the  End.  Schools  Act, 
1873,  post,  a  graduate  of  any  university  in  the  United  Kingdom  is  to  be 
deemed  qualified  to  be  a  master,  notwithstanding  that  the  statutes  require 
him  to  be  a  graduate  of  Oxford  or  Cambridge. 

(6)  Sect.  19  of  this  Act,  infra.  See  note  (fc)  to  sect.  15  of  this  Act,  anU. 
See,  also,  Robb  y.  Charity  Commissioners,  7  App.  Cas.  463,  cited  in  note  (&)  to 
sect.  19,  post, 

(c)  The  Charity  Commissioners:  End.  Schools  Act,  1874,  ss.  1  and  10, 
post. 


Schools  ex- 
cepted from 
proTisions  as 
to  religion. 


19.  A  scheme  relating  to — 

(1.)  any  school  which  is  maintained  out  of  the  endow- 
ment of  any  cathedral  or  collegiate  church  (a), 
or  forms  part  of  the  foundation  of  any  cathe- 
dral or  collegiate  church;  or 

(2.)  any  educational  endowment  (i),  the  scholars  edu- 
cated by  which  are,  in  the  opinion  of  the  Com- 
missioners (t?)  (subject  to  appeal  to  her  Majesty 
in  Council  as  mentioned  in  this  Act){d),  required 
by  the  express  terms  of  the  original  instrument 
of  foundation  or  of  the  statutes  or  regulations 
made  by  tlie  founder  or  under  his  authority,  in 
his  lifetime  or  within  fifty  years  after  his  death, 
(which  terms  have  been  observed  down  to  the 
commencement  of  this  Act,)  to  learn  or  to  be 
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inistructed  according  to  the  doctrines  or  f  ormu-    8eet.  19. 

lanes  of  any  particular  church,  sect,  or  denomi* 

nation, 
is  excepted  from  the  foregoing  provisions  respecting  reli- 
gious instruction,  and  attendance  at  religious  worship  (^), 
(other  than  the  provisions  for  the  exemption  of  day 
scholars  from  attending  prayer  or  religious  worship,  or 
lessons  on  a  religious  subject,  when  such  exemption  has 
been  claimed  on  their  behalf,)  and  respecting  the  qualifi- 
cation of  the  governing  body  (/)  and  masters  (ff)  unless 
the  governing  body,  constituted  as  it  would  have  been  if 
no  scheme  under  this  Act  had  been  made  (A),  assents  to 
such  scheme. 

And  a  scheme  relating  to  any  such  school  or  endow- 
ment shall  not,  without  the  consent  of  the  governing 
body  thereof,  make  any  provision  respecting  the  reli- 
gious instruction  or  attendance  at  religious  worship  of 
the  scholars,  (except  for  securing  such  exemption  as 
aforesaid,)  or  respecting  the  religious  opinions  of  the 
governing  body  or  masters  (i). 

(a)  With  regard  to  cathedral  schools,  see  note  (e)  to  sect.  14  of  this  Act, 
ante, 

(6)  Defined  by  sect.  5  of  this  Act,  ante. 

By  sect.  7  of  the  End.  Schools  Act,   1873,  post,  this  sub-section  is  Deiiomi« 
extended  to  educational  endowments  originaUy  given  to  charitable  uses,  national 
since  the  Toleration  Act  (1  Will.  &  M.  c.  18),  if,  by  the  express  terms  of  the  °*^*'^"^' 
original  instrument  of  foundation,  or  of  the  statutes  or  regulations  made  by 
the  founder,  or  under  his  authority  in  his  lifetime,  or  within  fifty  years  after 
his  death,  it  is  directed  that  the  majority  of  the  governing  body,  or  persons 
electing  the  governing  body,  or  the  principal  teachers  or  scholars,  shall  be 
members  of  a  particular  denomination. 

This  sub-section  requires  the  denominational  purpose  to  be  manifested  by  Most  be 
the  express  terms  either  of  the  original  instrument  of  foundation,  or  of  some  manifested 
statutes  or  regulations.    It  is  clear  that  the  words  **  original  instrument  of  Jj^p^'^** 
foundation,"  and  **  statutes,"  cannot  be  satisfied  without  some  instrument 
in  writing.    It  is,  perhaps,  not  necessary  to  say  that  **  regulations"  within 
the  meaning  of  the  clause  could  not  be  oral,  but  there  would  be  great  diffi- 
culty in  the  proof  of  any  such  oral  regulations,  even  if  they  were  binding. 
It  would  be  necessary  to  find,  by  proper  evidence,  the  express  terms  of  some 
regulations  made  by  the  founder,  or  by  his  authority,  and  if  by  his  autho- 
rity, then  not  later  than  fifty  years  after  his  death.    Not  only  every  uncer- 
tain, but  also  every  merely  probable,  implication  from  practice  alone  is 
excluded.    '*  There  is  all  the  difference  in  the  world  between  a  practice  for 
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the  time  being,  and  statutes  or  regulations  expressly  requiring  that  such  a 
practice  should  always  be  observed.  The  clause  in  the  Act  would  not  be 
satisfied  without  statutes  or  regulations  in  express  terms ;  and  the  manifest 
purpose  of  the  clause  would  be  defeated  as  to  almost  every  school  in  the 
kingdom,  not  of  very  recent  origin  indeed,  if  it  were  held  that  mere  practice 
should  be  taken  as  sufficient  evidence  of  there  having  been,  at  some  time  or 
other,  regulations  made  under  the  authority  of  the  founder  expressly  re- 
quiring that  practice  always  to  be  observed  " :  per  Lord  Selbome,  in  Ee  St. 
Leonard,  Shoreditch,  Parochial  ScTiooU,  10  App.  Cos.  at  pp.  307,  309. 

In  Boss  V.  Charity  Commissionera,  7  App.  Gas.  463,  the  original  foundation 
made  no  provision  for  the  religious  education  of  scholars,  but  by  a  scheme 
approved  by  the  Court  of  Chancery  in  1867,  it  was  provided  that  the  masters 
should  be  members  of  the  Church  of  England,  and  that  the  instruction  to 
be  given  should  "  include  the  principles  of  the  Christian  religion  according 
to  the  doctrine  of  the  Church  of  England."  It  was  held  that  the  case  did 
not  fall  within  this  clause,  that  sect.  18  of  this  Act  consequently  applied, 
and  that  a  clause  in  a  proposed  scheme  that  ^'  no  person  shall  be  disqualified 
for  being  a  master  in  such  school  by  reason  only  of  his  not  being,  or  not 
intending  to  be,  in  holy  orders,"  was  in  accordance  with  the  Act.  And  their 
Lordships  said  (at  p.  470),  **The  words  of  the  Act  clearly  apply  to  the  original 
foundation  by  the  fotmder  or  donor  of  the  property  for  charitable  uses,  and 
to  statutes  and  regulations  made  by  him,  and  cannot  be  hold  to  comprehend 
a  scheme  of  the  Court  of  Chancery  appropriating  to  educational  purposes 
property  which  had  been  already  given  for  charitable  uses." 

In  Re  Free  Grammar  School,  <&c,  at  Eemeworth,  12  App.  Cas.  444,  a  scheme 
estabUshed  by  the  Court  of  Chancery  in  1861,  which  was  the  instrument  by 
which  the  endowment  was  then  governed,  provided  that  religious  instruc- 
tion according  to  the  Church  of  England  should  be  given  *'  to  such  of 
the  boys  whose  parents,  or  persons  standing  to  them  in  loco  parentis,  shall 
be  in  communion  with  that  Church,  and  to  such  other  boys  whose  parents, 
or  other  persons  standing  to  them  in  loco  parentis,  shall  not  object  in  writing 
to  their  receiving  such  instruction."  It  was  held,  that  the  endowment  was 
not  one  the  scholars  educated  under  which  were  required  to  be  instructed 
according  to  the  doctrines  of  any  particular  church;  and  that  whether, 
imder  the  original  statutes,  the  charity  was  denominational  or  not  was  im- 
material, because  the  effect  of  the  scheme  was  that  the  terms  of  the  original 
statute  had  not  '*  been  observed  down  to  the  commencement  of  this  Act." 

In  lie  St,  Leonard,  Shoreditch,  Parochial  Schools,  10  App.  Cas.  304,  a  charity 
school  had  been  founded  by  subscriptions  in  1705  and  1706,  and  had  no 
instrument  of  foundation  or  statute,  and  there  was  no  evidence  that  there 
had  ever  been  regulations  within  this  clause,  except  certain  entries  in  books, 
showing  that,  as  a  matter  of  fact,  the  children  were  taken  to  church,  and 
probably  instructed  in  the  catechism,  and,  except  certain  regulations  made 
seventy  years  after  the  foundation,  as  to  which  there  was  no  evidence  that 
they  were  made  by  the  authority  of  the  founders.  It  was  held  that  the 
charity  was  not  denominational  within  this  clause. 

Where  a  charity  is  established  by  subscription  the  original  subscribers 
only  are  the  foimders,  and  subsequent  subscriptions  do  not  constitute  a  new 
foundation,  but  are  accretions  to  the  original  foundation :  Be  St,  Leonard, 
Shoreditch,  Parochial  Schools,  supra. 
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(c)  The  Charity  Commissioners:  End.  Schools  Act,  1874,  bs.  1  and  10,      Sect.  19 

{d)  Sect.  39,  sub-s.  (1),  poit, 

(e)  Sects.  15  and  16,  ante. 

If)  Sect.  17. 

Ig)  Sect.  18. 

(A)  See  sect.  10  of  this  Act,  ante, 

(i)  The  object  of  the  concluding  clause  of  this  section  is  only  "  to  fortify 
tho  former  part  of  the  same  section,  and  to  preyent  the  commissioners  from 
making  particular  religious  opinions  more  or  less  necessary  in  these  cases 
than  they  were  before,  to  qualify  generally  for  tho  office  of  governor  "  :  per 
Lord  Selbome,  in  Be  Hodgson's  School,  3  App.  Cas.  at  p.  866.  In  that  case 
a  clause  in  a  proposed  scheme  providing  that  the  rector  of  the  parish  should 
be  an  er  officio  governor  of  a  Church  of  England  school,  was  held  not  to  con- 
travene this  clause ;  for  **  no  religious  opinions  are  implied  in  the  office  of 
rector  of  the  parish  .  .  .  except  those  which,  independently  of  the  scheme, 
would  have  been  held  by  the  Court  of  Chancery  to  bo  necessary  to  qualify 
for  the  office  of  governor  or  trustee  " :  ibid,  at  p.  866 ;  and  cf.  sect.  17  of  this 
Act,  ante,  and  n.  (a)  thereto.    See  also,  ante,  p.  192. 

20.  In  every  scheme  the  Commissioners  (a)  may,  if  Transfer  of 
they  think  fit,  provide  for  the  transfer  to  her  Majesty  of  if  viators, 
all  rights  and  powers  reserved  to,  belonging  to,  claimed 

by,  or  capable  of  being  exercised  by  any  person,  persons, 
or  body  corporate  as  visitor  (i)  of  the  endowed  school  or 
educational  endowment  to  which  the  scheme  relates,  ex- 
cept in  the  case  of  cathedral  schools  (c). 

They  shall  also  provide  that  such  rights  and  powers  as 
aforesaid,  if  vested  in  her  Majesty  at  the  commence- 
ment of  this  Act,  or  if  transferred  to  her  Majesty  by  the 
scheme,  shall  be  exercised  only  through  and  by  the 
Charity  Commissioners  for  England  and  Wales. 

(a)  The  C?harity  Commissioners :  End.  Schools  Act,  1874,  sects.  1  and  10, 
post. 

{b)  With  regard  to  visitatorial  powers,  see  Chap.  IV.,  ante, 

(c)  With  regard  to  cathedral  schools,  see  n.  {e)  to  s.  14  of  this  Act,  ante. 

21.  In  every  scheme  the  Commissioners  (a)  shall  pro-  Abolition  of 
vide  for  the  abolition  of  all  jurisdiction  of  the  ordinary  iidina^w 
relating  to  the  licensing  of    masters  in   any  endowed  ^J^^^^ 
school,  or  of  any  jurisdiction  arising  from  such  licens- 
ing. 

(a)  The  Charity  Commissioners :  End.  Schools  Act,  1874,  sects.  1  and  10, 
post. 
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22.  In  every  scheme  the  Commissioners  (a)  shall  pro- 
vide for  the  dismissal  at  pleasure  of  every  teacher  and 
officer  in  the  endowed  school  to  w^hich  the  scheme  relates, 
including  the  principal  teacher,  with  or  without  a  power 
of  appeal  in  such  cases  and  under  such  circumstances  as 
to  the  Commissioners  (a)  may  seem  expedient. 

(a)  The  Charity  Commissioners:  End.  Schools  Act,  1874,  ss.  1,  10,  post. 

23.  In  any  scheme  the  Commissioners  (b)  may  insert 
all  powers  and  provisions  that  may  be  thought  expedient 
for  carrying  its  objects  into  effect. 

(a)  In  Be  Hodg$ofCs  ScJwol,  3  App.  Ca^.  857,  it  was  held  that  the  introduction 
into  a  proposed  scheme  of  clauses  establishing  in  the  commissioners  a  ppecies 
of  visitatorial  jurisdiction,  sufficient  to  indemnify  the  governors  and  to  bind 
the  objects  of  the  charity  within  certain  limits,  was  within  the  powers  con- 
ferred by  this  section.  The  clauses  in  question  were  as  follows — (1)  Any 
question  affecting  the  regularity  or  the  validity  of  any  proceeding  under  this 
scheme  shaU  be  determined  conclusively  by  the  Charity  Commissioners  upon 
such  application  made  to  them  for  the  purpose,  as  they  think  sufficient. 
(2)  If  any  doubt  or  question  arises  among  the  governors  as  to  the  proper  con- 
struction or  application  of  any  of  the  provisions  of  this  scheme,  the  governors 
shall  apply  to  the  Charity  Commissioners  for  theii*  opinion  and  advice 
thereon,  which  opinion  and  advice,  when  given,  shall  be  binding  on  the 
governors  and  all  persons  claiming  under  the  trust  who  shall  be  affected  by 
the  question  so  decided. 

Under  clause  (1),  above  cited,  the  Court  has  refused  to  decide  the  question 
of  the  validity  of  the  election  of  a  governor  where  it  had  been  already  decided 
by  the  Charity  Commissioners  :  lieg.  v.  Wilson,  W.  N.  1888,  12. 

Clauses  of  the  kind  above  mentioned  are  inserted  by  the  Charity  Commis- 
sioners both  in  schemes  under  the  Endowed  Schools  Acts  and  in  schemes 
under  the  Charitable  Trusts  Acts:  see  Schemes,  Nos.  I.,  11.  and  V.  in  App.  11. 
to  this  Book,  post 

See  also  generally,  as  to  the  powers  intrusted  to  the  commissioners  by  these 
Acts,  Be  Meyricke  Fund,  L.  R.  7  Ch.  500. 

(6)  The  Charity  Commissioners :  End.  Schools  Act,  1874,  sects.  1  and  10, 
post, 

24.  Where  part  of  an  endowment  is  an  educational^ 
endowment  within  the  meaning  of  this  Act  (a),  and  part 
of  it  is  applicable  or  applied  to  other  charitable  uses  (i), 
the  scheme  shall  be  in  conformity  with  the  following 
provisions  (except  so  far  as  the  governing  body  of  such 
endowment  assent  to  the  scheme  departing  therefrom) ; 
that  is  to  say : 

(1.)  The  part  of  the  endowment  or  annual  income 
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derived  therefrom  which  is.appKcable  to  such 
other  charitable  uses  shall  not  be  diverted  by 
the  scheme  from  such  uses  (c) ; 

(2.)  The  part  of  the  endowment  or  annual  income  bo 
applicable  to  such  other  charitable  uses  shall  be 
deemed  to  be  the  proportion  which,  in  the 
opinion  of  the  Commissioners  (rf),  subject  to 
appeal  to  Her  Majesty  in  Council  (^),  is  the 
average  proportion  which  has  during  the  three 
years  before  the  passing  of  this  Act(/)  been 
appropriated  as  regards  capital  or  applied  as 
regards  income  to  such  uses,  or  (if  that  pro- 
portion differs  from  the  proportion  which  ought 
in  accordance  with  the  express  directions  of  the 
instrument  of  foundation  or  the  statutes  or 
regulations  (^)  during  the  said  three  years 
governing  such  endowment  to  have  been  so 
appropriated  or  applied)  which  ought,  to  have 
been  so  appropriated  or  applied ; 

(3.)  If  the  proportion  applicable  to  other  charitable 
uses  exceeds  one  half  of  the  whole  of  the 
endowment,  the  governing  body  of  such  en- 
dowment existing  at  the  date  of  the  scheme 
shall,  so  far  as  regards  its  non-educational 
purposes,  remain  imaltered  by  the  scheme  (A) ; 

(4.)  Where  the  governing  body  remains  so  unaltered, 
that  body  shall  pay  or  apply  for  educational 
purposes  such  proportion  as  under  the  former 
provisions  of  this  section  is  applicable  to  those 
purposes,  or  such  less  sum  as  may  be  fixed  by 
the  Commissioners,  subject  to  appeal  to  Her 
Majesty  in  Council ; 

(5.)  Where  during  the  said  three  years  any  portion  of 
the  endowment  as  existing  at  the  commence- 
ment of  such  three  years,  or  the  annual  income 
of  such  portion,  has  been  accumulated  and  not 
applied  to  any  purpose,  the  Charity  Commis- 
sioners for  England  and  Wales  shall  determine 
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Sect  24.  whether  ^uch  portion  or  income  is  to  be  con- 

sidered,  for  the  purposes  of  this  section,   as 
having  been  appropriated  or  applied  for  educa- 
tional purposes,  or  for  other  charitable  uses ; 
(6.)  Where  by  reason  of  the  Act  of  Parliament,  letters 
patent,  decree,  scheme,  order,  or  other  instru- 
ment during  the  said  three  years  governing  an 
endowment  not  having  during  the  said  three 
years  been  duly  carried  into  effect,  or  being 
merely  provisional,  the  preceding  provisions 
of  this  section  are  not  in  the  opinion  of  the 
Charity  Commissioners  for  England  and  Wales 
applicable  to   such   endowment,   the    Charity 
Commissioners   shall  determine   what  propor- 
tions shall  be  considered  as  applicable  to  educa- 
tional purposes,  and  such  other  charitable  uses 
respectively. 
Subject  to  the  foregoing  provisions  of  this  section,  the 
Commissioners  shall  have  power  by  any  scheme  to  deal 
with   such   endowment,  and  with  the   governing  body 
thereof,  in  the  same  manner  in  all  respects  as  if  the 
whole  of  it  were  an  educational  endowment. 

(o)  See  sect.  5,  ante, 

(b)  An  endowment,  the  whole  of  which  was  applicable  "  for  the  purposes 
of  the  education  at  school  of  boys  or  girls,"  no  part  of  it  being  applicable  to 
any  "  other  charitable  use,"  was  held  not  to  be  brought  within  this  section 
because  the  deed  of  foundation  contained  a  direction  that  certain  'persons 
might  continue  at  the  school  after  twenty-one :  lie  HodgsorCs  School^  3  App. 
Cas.  857. 

(c)  Where  a  proposed  scheme  with  reference  to  an  endowment,  partly 
educational,  provided  that  all  the  sums  previously  appropriated  to  charities, 
other  than  educational,  were  to  be  paid  to  the  old  trustees,  but  did  not  pro- 
vide for  the  payments  to  them  of  a  sum  of  120Z.,  which  had  been  previously 
received  by  them  for  management,  it  was  held  that  as  the  property  was  now 
vested  in  the  official  trustee  of  charity  lands,  and  the  governors  xmder  the 
new  scheme  were  alone  to  have  the  management  of  the  property,  and  were 
to  pay  to  the  old  trustees  certain  specific  sums  for  specific  purposes,  the  old 
provisions  as  to  management  were  superseded,  and  the  non-continuance  to 
the  old  trustees  of  the  120^.  for  management  was  authorized :  Rom  v.  Charity 
CommiesumerSt  7  App.  Cas.  463. 

(d)  The  Charity  Commissioners :  End.  Schools  Act,  1874,  ss.  1  and  10, 
post, 

(e)  See  sect.  39  of  this  Act,  post. 
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(g)  As  to  what  is  the  **  instrument  of  foundation,"  see  cases  cited  in  n.  (6)  (/)» (y)>  W* 
to  sect.  19,  ante, 

(A)  In  a  case  coming  within  this  sub-section,  a  scheme  under  these  Acts 
cannot,  except  with  the  assent  of  the  governing  body,  appoint  new  trustoes 
to  have  the  management  of  the  charity  estates  or  alter  the  mode  of  dealing 
with  them  ;  Att-Gen  v.  Moiaea,  stated  in  App.  III.  to  this  Book,  post. 

The  Court  will  not,  of  course,  refuse  to  exercise  jurisdiction,  because  the 
same  result  might  have  been  produced  under  this  Act,  but  for  the  fact  that 
the  governing  body  refused  to  assent :  ibid, 

25.  Where  an  endowment  or  part  of  an  endowment  New  endow- 
originally  given  to  charitable  uses  less  than  fifty  years  ^^ m^ 
before  the  commencement  of  this  Act  (b)  has,  by  reason  &^^^' 
of  having  been  spent  on  school  buildings  or  teachers 
residences,  or  playground  or  gardens  attached  to  such 
buildings  or  residences,  become  so  mixed  with  an  old 
endowment  given  more  than  fifty  years  before  the  pass- 
ing of  this  Act  (i),  that  in  the  opinion  of  the  Commis- 
sioners(c)  (subject  to  appeal  to  her  Majesty  in  Council(fl?)  ) 

it  cannot  conveniently  be  separated  from  such  old  endow- 
mept,  then  the  whole  endowment  shall  for  the  purposes 
of  this  Act  be  deemed  to  be  an  endowment  originally 
given  to  charitable  uses  more  than  fifty  years  before  the 
commencement  of  this  Act. 

(a)  Where  the  endowment  'given  less  than  fifty  years  before  the  commence- 
ment of  the  Act  is  in  value  not  less  than  the  old  endowment,  and  was  given 
under  the  belief  that  the  old  endowment  was  attached  to  some  particular 
denomination,  a  scheme  must  provide  for  religious  instruction  being  given 
to  scholars  belonging  to  such  denomination :  End.  Schools  Act,  1873,  s.  8, 
post. 

As  to  apportionment  where  the  new  endowment  is  not  so  mixed  with  the 
old,  as  in  this  section  mentioned,  see  the  next  section. 

By  sect.  14,  sub-sect.  (1),  of  this  Act,  ante,  schemes  may  not  be  made 
with  regard  to  an  endowment  or  part  of  an  endowment  originally  given 
to  charitable  uses  less  than  fifty  years  before  the  commencement  of  this  Act, 
except  with  the  assent  of  the  governing  body. 

{b)  2nd  August,  1869. 

(c)  The  Charity  Commissioners :  End.  Schools  Act,  1874,  ss.  1  and  10,  post, 

{d)  See  sect.  31  of  this  Act,  and  sect.  14  of  the  End.  Schools  Act,  1873, 
post, 

26.  Where  part  of  an  endowment  has  been  originally  Apportion- 
given  to  charitable  uses  more  than  fifty  years,   and  S^new  on- 

dowinent8(a). 
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Sect.  26.  another  part  less  than  fifty  years  before  the  commence- 
ment of  this  Act  (b\  and  the  two  have  not  become  mixed, 
as  mentioned  in  this  Act  (c),  so  that  they  cannot  conve- 
niently be  separated,  and  the  governing  body  do  not 
assent  to  the  scheme  dealing  with  the  modern  part  of 
the  endowment  (t?),  the  scheme  relating  to  the  old  part 
of  the  endowment  shall,  subject  to  appeal  to  her  Majesty 
in  Council  ((?),  apportion  such  parts,  and  may  direct 
either  that  the  endowment  shall  be  divided  and  appro- 
priated accordingly  in  manner  provided  in  the  scheme, 
or  that  the  whole  endowment  shall  be  vested  in  the 
governing  body  of  one  of  such  parts ;  and  that  the  por- 
tion which  is  to  be  applied  by  the  governing  body  of 
the  other  part  shall  be  a  debt  due  to  them  from  the  other 
governing  body,  and  shall  be  a  first  charge  on  the  en- 
dowment after  payment  of  any  charges  existing  thereon 
at  the  date  of  the  scheme. 

(a)  See  note  (a)  to  the  last  section. 

(&)  2nd  August,  1869. 

(c)  See  the  last  section. 

{d)  See  sect.  14  of  this  Act,  ante, 

(e)  See  sect.  31  of  this  Act,  and  sect.  14  of  End.  Schools  Act,  1873,  post. 


Claims  of  27.  Where  an  educational  endowment  at  the  com- 

Bohocis  mencement  of  this  Act  forms  or  has  formed  part  of  the 

^esianticai  endowment  of  any  cathedral  or  collegiate  church,  the 
rioB^(a).  Commissioners  (i)  shall  inquire  into  the  adequacy  of 
such  educational  endowment,  and  may  submit  to  the 
Ecclesiastical  Commissioners  for  England  proposals  for 
meeting  out  of  the  common  fund  of  the  Ecclesiastical 
Commissioners  the  claims  of  any  school  receiving  assist- 
ance out  of  the  endowment  of  any  such  church  to  have 
an  increased  provision  made  for  it  in  respect  of  any 
estates  of  such  church  which  may  have  been  transferred 
to  the  Ecclesiastical  Commissioners.  And  the  Ecclesias- 
tical Commissioners  on  assenting  to  any  such  proposal 
or  any  modification  of  it  may  make  such  provision  out 
of  their  common  fund  by  such  meajig  and  in  such  manner 
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as  they  think  best,  and  a  scheme  under  this  Act  (c)  may     Sect.  27. 
with  their  consent  be  made  for  carrying  such  proposal 
into  effect. 

(a)  See  note  (e)  to  sect.  14  of  this  Act,  ante. 

(6)  The  Charity  Oommissioners :  End.  Schools  Act,  1874,  ss.  1  and  10,  post, 

(c)  See  sect.  9,  ante, 

28.  In  any  scheme  the  Commissioners  (a)  may  pro-  4***'^ 
vide  for  the  alteration  from  time  to  time  of  such  portions  of  Bchemes. 
of  the  scheme  as  they  think  expedient  by  the  Charity 
Commissioners  for  England  and  Wales  in  the  exercise  of 

their  ordinary  jurisdiction,  provided  such  alteration  shall 
not  be  contrary  to  anything  contained  in  this  Act. 

(«)  The  Charity  Commissioners :  End.  Schools  Act,  1874,  ss.  1  and  10,  post. 

The  alteration  of  a  scheme  under  this  section  can  only  be  effected  by  a  Alteration 
scheme  established  in  pursuance  of  the  Acts  for  the  time  being  in  force  nnder  gfeneral 
relating  to  the  Charity  Commissioners :  End.  Schools  Act,  1873,  s.  10,  post.  J^*"^^°^**^* 
Schemes  under  these  Acts  provide  that  any  alteration  in  the  scheme  may  be 
effected  by  the  Charity  Commissioners  under  their  ordinary  jurisdiction  :  see 
clause  66  of  Scheme  No.  V.  in  App.  II.  post. 

Such  schemes  may,  howeyer,  also  be  altered  by  a  further  scheme  under  the  Alteration 
Endowed  Schools  Acts  (sect.  44  of  this  Act,  post;  and  see  lie  Sutton  Coldfield  2°^^^5^* 
Orammar  School,  7  App.  Cas.  at  p.  93),  and  where  a  substantial  alteration  in        ^       ^  *' 
an  existing  scheme  is  required,  it  is  the  practice  to  effect  it  by  means  of  a 
fresh  scheme  under  these  Acts,  and  not  under  the  ordinary  jurisdiction  of  the 
oommissioners. 

29.  For  the  purposes  of  this  Act  endowments  attached  Apprentice- 
to  any  school  for  the  payment  of  apprenticeship  fees  or 

for  the  advancement  in  life  or  for  the  maintenance  or 
clothing  or  otherwise  for  the  benefit  of  children  educated 
at  such  school  shall  be  deemed  to  be  educational  endow- 
ments (a). 

Provided  that  nothing  shall  be  construed  to  prevent  a 
scheme  relating  to  any  such  endowment  from  providing, 
if  the  governing  body  so  desire,  for  the  continued  appli- 
cation of  such  endowment  to  the  same  purposes. 

(a)  See  sect.  5  of  this  Act,  ante. 

30.  In  the  case  of  any  endowment  which  is  not  an  Application 
educational  endowment  as  defined  in  this  Act  (i),  but  the  Ji?  ^n^**^^ 
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^^^'  ^*     iiicorae  of  which  is  applicable  wholly  or  partially  to  any 
^^mS)     one  or  more  of  the  following  purposes ;  namely, — 
Doles  in  money  or  kind ; 
Marriage  portions ; 

Redemption  of  prisoners  and  captives  ; 
Relief  of  poor  prisoners  for  debt ; 
Loans ; 

Apprenticeship  fees ; 
Advancement  in  life,  or 

Any  purposes  which  have  failed  altogether,  or  have 
become  insignificant,  in  comparison  with  the  msigni- 
tude  of  the  endowment,  if  originally  given  to  charit- 
able uses  in  or  before  the  year  of  our  Lord  one 
thousand  eight  hundred ; 
it  shall  be  lawful  for  the  Commissioners  (c),  with  the 
consent  of  the  governing  body,  to  declare,  by  a  scheme 
under  this  Act  (d ),  that  it  is  desirable  to  apply  for  the 
advancement  of  education  the  whole  or  any  part  of  such 
endowment,  and  thereupon  the  same  shall  for  the  pur- 
poses of  this  Act  be  deemed  to  be  an  educational  endow- 
ment, and  may  be  dealt  with  by  the  same  scheme  accord- 
ingly : 

Provided  that — 
(L)  In  any  scheme  relating  to  such  endowment  due 
regard  shall  be  had  to  the  educational  interests 
of  persons  of  the  same  class  in  life  or  resident 
within  the  same  particular  area  as  that  of  the 
persons  who  at  the  commencement  of  this  Act 
are  benefited  thereby : 
(2.)  No  open  space  at  the  commencement  of  this  Act 
enjoyed  or  frequented  by  the  public  shall  be 
inclosed  in  any  other  manner  than  it  might 
have  been  if  this  Act  had  not  passed. 

(a)  If  tliero  has  been  no  declaration  under  this  section,  the  mere  fact  that 
a  scheme  is  pending  before  the  Charity  Commissioners,  and  that  such  a 
declaration  may  be  made,  is  no  reason  why  the  Court  should  not,  on  a 
summons  under  sect.  28  of  the  Charit.  Trusts  Act,  1853,  direct  inquiries  and 
settle  a  scheme  :  Be  Charitable  Oi/tsfor  Prisoners,  L.  E.  8  Ch.  199. 

{b)  Sect.  6,  ante. 
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(c)  The  Charity  Commisaioners :  End.  Schools  Act,  1874,  ss.  1,  10,  post.  Sect.  90 

{d)  Sect.  32,  infra.  i^)>  W' 

Procedure  for  making  Schemes. 

31.  For  the  purposes  of  this  Act  it  shall  he  lawful  for  her  Appointment 
Majesty  from  time  to  time  to  appoint  Commissioners  (in  this  sionere. 
Act  referred  to  as  "  the  Commissioners  "),  and  to  appoint  a 
secretary  to  such  Commissioners^  and  to  remove  any  Commis- 

sioners  or  secretary  so  appointed  and  appoint  otfiers^  hut  t/ie 
numher  of  such  commissioners  shall  not  exceed  three  at  any  one 
time. 

The  Comynissioners  of  her  Majesty^  Treasury  may  assign 
to  the  Commissioners  and  secretary  such  salaries^  and  allotv 
them  to  employ  such  assistant  commissioners ^  officers^  and 
clerks^  as  the  Commissioners  of  her  Majesty^  Treasury  may 
think  proper. 

The  Commissioners  J  secretary^  and  other  persons  so  ap- 
pointed and  employed  shall  not  hold  office  after  the  expira- 
tion of  the  time  limited  for  the  exercise  of  their  powers  {a). 

(a)  Bepealed  by  sect.  7  of  the  End.  Schools  Act,  1874,  the  powers  and 
duties  of  the  Endowed  School  Commissioners  being  by  sect.  1  of  that  Act 
transferred  to  the  Charity  Commissioners. 

32.  The  Commissioners  (i),  after  such  examination  or  PrOTaration 
public  inquiry  as  they  think  necessary,  may  prepare  8cheme(a). 
drafts  of  schemes  for  the  purposes  of  this  Act  {c\  subject 

to  the  following  conditions ;  namely, 

(1.)  Where  the  gross  average  annual  income  of  an 
endowment  or  of  the  aggregate  educational 
endowments  of  an  endowed  school  during  the 
three  years  next  before  the  first  of  January 
one  thousand  eight  hundred  and  sixty-nine, — 

(a)  exceeded  ten  thousand  pounds  a  year, 
then  before  the  expiration  of  twelve  months, 
and  where  it — 

(b)  exceeded  one  thousand  pounds  a  year, 
then  before  the  expiration  of  six  months, 

after    the  commencement    of    this    Act,   any 
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^^'  ^^'  governing  body  of  any  such  endowment  may, 

if  they  give  to  the  Commissioners  such  notice  as 
in  this  section  mentioned,  prepare  and  submit 
to  the  Commissioners  in  writing  a  scheme  re- 
lating to  such  endowment,  and  the  Commis- 
sioners shall  consider  such  scheme  before  they 
themselves  prepare  any  draft  of  a  scheme  re- 
lating to  the  same  endowment;  and  any  scheme 
so  prepared  by  the  governing  body,  and  sub- 
mitted to  the  Commissioners,  shall,  if  approved 
by  them,  be  adopted  and  proceeded  with  by 
them  in  the  same  manner  as  if  it  were  a  draft 
scheme  originally  prepared  by  themselves  : 

(2.)  The  notice  to  be  given  by  a  governing  body  to 
the  Commissioners  is  a  notice  of  their  intention 
to  prepare  and  submit  to  the  Commissioners  a 
draft  of  a  scheme,  which  notice  shall  be  in 
writing,  and  shall  be  given  to  the  Commis- 
sioners within  two  months  after  the  com- 
mencement of  this  Act : 

(3.)  The  certificate  of  the  Charity  Commissioners  for 
England  and  Wales  shall  be  conclusive  evidence 
for  the  purposes  of  this  section  of  the  income 
of  an  endowment  or  aggregate  endowments  of 
an  endowed  school. 

Procedure  for  estdblishing  schemes, 

1.  Draft  (a)  The  draft  scheme  prepared  under  this  section  is  first  printed  and  pnb- 
soheme.            lished:  sect.  33. 

Pablioati(m.  3>uring  two  months  after  publication  objections  and  suggestions  may  be 

Objeotiona,  made,  or  an  altemative  scheme  submitted  by  a  goyeming  body :  sect.  34 ; 

^^'  End.  Schools  Act,  1873,  s.  12. 

Inqoiiy.  At  any  time  after  the  expiration  of  the  two  months  an  inquiry  may  be 
held:  sect.  35. 

2.  Scheme  After  the  expiration  of  such  two  months,  or  the  conclusion  of  such  inquiry, 
sulmiittod  to  objections,  suggestions,   and  any  alternative  scheme  submitted  are  con- 
Council  on  sidered.    The  commissioners  then  proceed  to  frame  a  scheme  and  submit  it 
EdaoatioD.  for  the  approval  of  the  Committee  of  Council  on  Education :  sect.  36. 
PubUcation  The  scheme  thus  submitted  to  the  Committee  of  Council  is  published  with 

and  r«:eipt  of  ^  notice  that  objections  and  suggestions  will  be  received  within  one  month : 
objeotoB.,40.  ^^  ^^^  ^^^^  ^g^3_  ^  j3 

Apinrovsl  or        After  that  time  has  expired  the  committee  either  approve  the  scheme  or 
remittal  to 
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remit  it  with  a  declaration  {ibid,)^  and  if  they  remit  it  the  Charity  Ck)mmi8-  Sect.  32 
doners  must  submit  amendments,  or  may  propose  an  entirely  new  scheme :  (a) — (c). 
sect.  40.  '' 

The  scheme  as  finally  approved  by  the  Committee  of  Council  on  Education  eioners. 
is  published  and  circulated:  End.  Schools  Act,  1873,  s.  13.  3.  Approyed 

Within  two  months  after  such  publication  a  petition  of  appeal  may  be  p^^t"®',. 
presented  against  it  to  the  Queen  in  Council  (sect.  39 ;  End.  Schools  Act,  p  ^-^     .    " 
1873,  s.  14),  or  a  petition  may  be  presented  to  the  Committee  of  Coimcil  on  Queen  in 
Education  praying  that  the  scheme  may  be  laid  before  Parliament :  End.  Council  or  to 
Schools  Act.  1873.  8.  13.  SS^Sf^"' 

If  a  petition  is  presented  to  the  Queen  in  Council  the  scheme  may  be  Education, 
ordered  to  be  laid  before  Parliament,  or  may  be  remitted  with  a  declaration :  Petition  to 
sect.  39  of  this  Act.    In  the  latter  case  the  procedure  is  the  same  as  where  Queen  in 
a  scheme  is  remitted  with  a  declaration  by  the  Committee  of  Coimcil  on      ^^ 
Education :  sect.  40. 

If  no  petition  is  presented  to  the  Queen  in  Council  or  to  the  Committee  of  Where  no 
Council  on  Education,  the  Queen  may  by  order  in  Council  declare  her  ^uL^^' 
approbation  of  the  scheme  without  its  being  laid  before  Parliament :  End.  approved  by 
Schools  Act,  1873,  s.  15.  Order  in 

If  a  petition  has  been  presented  to  the  Committee  of  Council  on  Education  J*^?  ' . 
the  scheme  must  be  laid  before  both  Houses  of  Parliament  for  two  months.  Committee  of 
At  the  end  of  that  time,  unless  an  address  against  it  is  presented  by  either  Council  on 
house,  the  Queen  may  by  order  in  Council  declare  her  approbation  thereof :  Education. 
ibid. 

If  the  scheme,  or  any  part  of  it,  is  not  approved  by  her  Majesty,  the  Charity  Remitted  to 

Commissioners  may  proceed  to  prepare  another  scheme :  sect.  43  of  this  Act.  ^*^^  ^'^" 
•^  *^  *     *  missioners. 

A  scheme  when  approved  by  her  Majesty  has  the  same  effect  as  though  -^Qq^^  ^f 

it  were  enacted  in  this  Act:  sects.   45,  46.     And  the  order  in  Council  approval  by 

approving  a  scheme  is  conclusive  evidence  of  its  validity :  sect.  47.  her  Majesty. 

(b)  The  Charity  Commissioners:  End.  Schools  Act,  1874,  ss.  1,  10,  post. 

(c)  The  rest  of  this  section  is,  of  course,  now  out  of  date :  see  Re  ChariU 
aUe  QifUfor  PHsonera,  L.  R.  8  Ch.  199,  cited  in  n.  (a)  to  sect.  30  of  this 
Act,  ante, 

33.  When  the  Commissioners  (a)  have  prepared  the  As  to  printing 
draft  of  a  scheme  they  shall  cause  it  to  be  printed,  and  tion  of  draft 
printed  copies  of  it  to  be  sent  to  the  governing  body  (b)     ^^' 
or  governing  bodies  of  the  endowment  or  endowments 
to  which  it  relates,  and  to  the  principal  teacher  of  any 
^  endowed  school  to  which  it  relates,  and  shall  also  cause 
the  draft,  or  a  proper  abstract  of  it,  to  be  published  and 
circulated  in  such  manner  as  they  think  sufficient  for 
giving  information  to  all  persons  interested, 

(a)  The  Charity  Commissioners:  End.  Schools  Act,  1874,  ss.  1,  10,  post. 

{b)  As  to  the  sending  of  documents  to  the  governing  body,  see  sect.  56  of 
this  Act,  post ;  and  as  to  sending  documents  in  the  case  of  endowments,  &c. 
vested  in  her  Majesty  in  right  of  the  Crown  or  Duchy  of  Lancaster,  see  End. 
Schools  Act,  1873,  s.  4,  post.  ' 

T.  8  S 
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Sect  81  34^  During  three  (a)  months  after  the  first  publica- 
Obieotion8  tion  (b)  of  the  draft  of  a  scheme  the  Commissioners  (c) 
tioiiBMpect-  shall  receive  any  objections  or  suggestions  made  to  them 
and  aitema-  m  Writing  respecting  such  scheme,  and  shall  receive  any 
tiyeBchemc.    j^it^j^Q^ijiy^  schomo  Submitted  to  them  by  the  governing 

body  of  any  endowment  to  which  the  scheme  of  the 

Commissioners  relates. 

(a)  Now  "two":  End.  Schools  Act,  1873,  b.  12,  post 

{h)  See  the  last  Bection. 

(c)  The  Charity  Commissioiiers :  End.  Schools  Act,  1874,  bs.  1,  10,  post 

Power  to  36.  At  any  time  after  the  expiration  of  the  three  (a) 

into  Boho^  months  the  Commissioners  (i),  or  any  one  of  them,  if  they 
think  fit,  may  hold  an  inquiry  or  they  may  refer  the 
draft  of  the  scheme  and  the  alternative  scheme,  if  any,  to 
an  assistant  commissioner,  and  direct  him  to  hold  an 
inquiry  (c)  concerning  the  subject-matter  of  such  scheme 
or  schemes. 

(a)  Now  "two":  End.  Schools  Act,  1873,  s.  I2y poet, 

(h)  The  Charity  Commissioners:  End.  Schools  Act,  1874,  ss.  1,  10, post. 

(c)  See  sects.  50  and  51  of  this  Act,  post, 

^8^^^"^^  36.  As  soon  as  maybe  after  the  expiration  of  the  said 
three  (a)  months,  or  the  holding  of  such  inquiry  by  the 
Commissioners  (b)  or  one  of  them,  or  the  receipt  by  the 
Commissioners  (b)  of  the  report  of  the  assistant  commis- 
sioner, on  the  inquiry  held  by  him  (as  the  case  may 
be)  ((?),  the  Commissioners  shall  proceed  to  consider  any 
objections  or  suggestions  made  to  them  in  writing  re- 
specting the  draft  scheme,  and  to  consider  the  alternative 
scheme  (if  any)  (rf),  and  the  report  (if  any),  and  there- 
upon they  shall,  if  they  think  fit,  frame  a  scheme  in  such 
form  as  they  think  expedient,  and  submit  it  for  the 
approval  of  the  Committee  of  Council  on  Education  (e) : 
Provided  that  where  a  scheme  has  been  prepared  and 
submitted  in  pursuance  of  this  Act  to  the  Commissioners 
before  the  Commissioners  have  prepared  the  draft  of  a 
scheme,  the  Commissioners  shall,  if  requested  by  the 
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governing  body  which  submitted  it,  submit  such  scheme     B^ot86. 
with  their  own  to  the  Committee  of  Council  on  Educa- 
tion (/). 

(a)  Now  "two":  End.  Schools  Act,  1873,  s.  12,po$t 

{b)  The  Charity  Commissioners:  End.  Schools  Act,  1874,  ss.  1,  10, pott, 

(e)  See  the  last  section. 

(d)  See  sect.  34  of  this  Act,  ante, 

(c)  The  Lords  of  the  Committee  of  her  Majesty's  Privy  Council  on  Educa- 
tion :  sect.  7  of  this  Act,  ante, 

A  scheme  of  the  Charity  Commissioners  may  not  be  submitted  to  the 
Committee  of  CoimoQ  on  Education  xmless  it  has  been  approved  at  a  meeting 
of  the  Board  at  which  three  commissioners  (including  the  Chief  Commis- 
sioner, unless  unavoidably  absent)  are  present:  End.  Schools  Act,  1874, 
s.  5,  post. 

(/}  See  sect.  32  of  this  Act,  ante. 


37.  The  Committee  of  Council  on  Education  shall  consider  Approval  of 
all  schemes  so  submitted  to  them^  and  m^y^  if  they  think  fit^  CoS^  on  ^ 
approve  any  scheme  so  submitted^  and  shall  cause  the  scheme  so  aoh^M?^  ^ 
approved  to  be  published  and  circulated  in  such  manner  as  they 
think  sufficient  for  giving  information   to  all  persons  inte- 
rested  {a). 

If  the  Committee  do  not  approve  a  scheme  submitted 
to  them  the  Commissioners  (J)  may  frame  and  submit 
another  scheme  in  the  same  manner  as  if  no  scheme  had 
been  previously  framed  and  submitted;  provided  that 
where  the  Committee  of  Council  on  Education  have  not 
approved  any  scheme  relating  to  an  endowment,  the 
governing  body  of  which  may  under  this  Act  {c)  prepare 
and  submit  a  draft  of  a  scheme  before  the  Commissioners  (d) 
prepare  a  draft  of  a  scheme,  such  governing  body  may, 
within  three  months  after  notice  of  such  non-approval  (if 
within  one  month  thereafter  they  give  written  notice  of 
their  intention  to  the  Commissioners),  submit  to  the  Com- 
missioners an  amended  scheme ;  and  the  Commissioners 
shall  consider  the  same  before  they  frame  and  submit 
another  scheme  relating  to  the  same  endowment,  and  such 
amended  scheme  of  the  governing  body,  if  approved  by 
the  Commissioners,  shall  be  adopted  and  proceeded  with 
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^^^'  ^'    by  them  as  if  it  were  a  scheme  originally  framed  by 
themselves. 

(a)  This  paiagrapli  is  repealed  by  sect.  20  of  the  End.  Schools  Act, 
1873,  pod.  The  substituted  proyisions  are  contained  in  sect.  13  of  the  same 
Act,  post 

{b)  The  Charity  Commissioners:  End.  Schools  Act,  1874,  ss.  1,  10,  poei. 

By  sect.  13  of  the  End.  Schools  Act,  1873,  poa^,  the  committee  may 
either  approve  the  scheme  or  remit  it  with  a  declaration ;  and  in  case  of 
its  being  remitted  the  procedure  to  be  followed  is  that  prescribed  by  sect.  40 
of  this  Act. 

(c)  Sect.  32,  ante, 

toiT^ot'  38.  Where  a  scheme  abolishes  any  restriction  which 

haU(«).  makes  any  exhibition  (*)  tenable  only  at  a  particular 
college  or  hall  in  any  university,  and  the  exhibition  is 
payable  out  of  property  held  by  such  college,  or  by  the 
imiversity  in  trust  for  such  college  or  hall,  (otherwise 
than  as  governing  body  of  a  school,  or  as  a  bare  trustee,) 
the  scheme  shall  not  be  approved  if  not  less  than  two 
thirds  of  the  governing  body  of  such  college  or  hall 
dissent  therefrom  in  writing ;  but  in  every  such  case  the 
Committee  of  Council  shall  make  a  special  report  to  Par- 
liament setting  out  the  proposed  scheme,  and  stating  the 
dissent,  and  the  reasons,  if  any,  assigned  for  it. 

(a)  As  to  how  far  this  Act  applies  to  exhibitions  at  Oxford  and  Cambridge 
colleges,  see  sect.  14,  sub-sect.  (4),  ante,  and  note(/)  thereto.  See  also 
the  definition  of  ''educational  endowment"  in  sect.  5  of  this  Act,  ante, 

{b)  Defined  by  sect.  7  of  this  Act,  ante. 


Appeal  to 
Qneanin 
CoimGil(a). 


39.  If  the  governing  body  of  any  endowment  to 
which  a  scheme  relates,  or  any  person  or  body  corporate 
directly  affected  (b)  by  such  scheme,  feels  aggrieved  by 
the  scheme,  on  the  ground — 

(1.)  Of  any  decision  of  the  Commissioners  (c)  in  a 
matter  in  which  an  appeal  to  her  Majesty  in 
Council  is  given  by  this  Act(rf);  or 
(2.)  Of  the  scheme  not  saving  or  making  due  compen- 
sation for  his  or  their  vested  interest  as  required 
by  this  Act  (e) ; 


ENDOWED  SCHOOLS  ACT,  1869.  629 

(3.)  Of  the  scheme  being  one  which  is  not  within  the     Sect.  89. 
scope   of  or  made  in  conformity    with    this 
Act  (/) ;  or 
(4.)  (If  the  governing  body  are  the  petitioners,)  of  a 
scheme  not  having  due  regard  to  any  educa* 
tional  interests,  to  which  regard  is  required  by 
this  Act  to  be  had,  on  the  abolition  or  modifi- 
cation of  any  privileges  or  educational  advan- 
tages to  which  a  particular  class  of  persons  are 
entitled  (^); 
such  governing  body,  person,  or  body  corporate  may 
within  two  months  after  the  publication  of  the  scheme 
when  approved  (A)  petition  her  Majesty  in  Council  stating 
the  grounds  of  the  petition,  and  praying  her  Majesty  to 
withhold  her  approval  from  the  whole  or  any  part  of  the 
scheme. 

Her  Majesty^  hy  order  in  Council^  may  refer  any  such  peti- 
tion for  the  consideration  and  advice  of  five  members  at  the 
least  of  Jher  Privy  Council^  of  whom  two  (not  including  the 
Lord  President)  shall  he  members  of  the  Judicial  Committee j 
and  such  five  members  may^  if  they  think  fit^  admit  counsel  to 
be  heard  in  support  of  and  against  the  petition^  and  shall  have 
the  same  power  with  respect  to  the  costs  of  all  parties  to  the 
petition  as  the  Court  of  Chancery  would  have  if  the  petition 
were  a  proceeding  in  that  Court  by  way  either  of  petition  or 
information  for  obtaining  a  schema  {%), 

Any  petition  not  proceeded  with  in  accordance  with 
the  regulations  made  with  respect  to  petitions  presented 
to  the  Judicial  Committee  of  the  Privy  Council  shall  be 
deemed  to  be  withdrawn. 

It  shall  be  lawful  for  her  Majesty  by  order  in  Council  to 
direct  that  the  scheme  petitioned  against  be  laid  before 
Parliament  (y),  or  to  remit  it(*)  to  the  Commissioners  (c) 
with  such  declaration  as  the  nature  of  the  case  may 
require. 

(a)  This  section  states  four  grounds  upon  any  of  wliicli  a  petition  of  appeal  Who  may 
may  be  presented.  appeal. 

An  appeal  on  any  of  the  first  three  grounds  may  be  by  the  goyeming 
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SMt.88 


Petition  most 
state  g^imds 
of  appeal. 


"DireotlT 
affected.'' 


Matters  in 
discretion  of 
commis- 
sioners. 


Endowments 
haying  in- 
comes less 
than  100/. 


body  of  the  endowment,  or  any  person  or  body  corporate  directly  affected  by 
the  scheme :  lie  SJia/toe's  Charity,  3  App.  Cas.  at  p.  876. 

An  appeal  on  the  fourth  ground  can  only  be  by  the  goyeming  body: 
ibid» 

In  eyery  case  the  appellant  must  state  in  his  petition  the  grounds  upon 
which  he  appeals,  that  is,  it  must  be  shown  on  the  face  of  the  petition  that 
the  appeal  is  brought  on  one  of  the  grounds  expressly  recognised  by  the 
clause,  and  that  the  appellant  (if  not  the  governing  body)  is  **  directiy 
fiffected''  by  that  of  which  he  complains:  see  per  Lord  Selbome  in  lie 
Shaf  toe's  Charity y  3  App.  Cas.  at  p.  876. 

There  haye  been  some  decisions  as  to  what  is  meant  by  **  directly  affected." 
In  Re  Shaftoe'a  Charity,  aupra,  a  petition  was  presented  by  certain  inhabi- 
tants and  ratepayers  of  a  particular  chapelry  on  the  groimd  that  they  in 
common  with  the  other  inhabitants  of  the  chapelry  had  a  right  to  haye  their 
children  taught  free  of  expense  in  the  school,  and  that  that  right  was 
infringed  by  the  scheme,  but  no  individual  complained  that  he  had  a  child 
at  the  school  whose  status  was  interfered  with.  It  was  held  that  the 
petitioners  were  not  directly  affected  by  the  scheme,  and  that  the  appeal 
could  not  be  maintained.  Lord  Selbome  said  (at  p.  877) :  **  These  petitioners 
in  the  strict  and  natural  sense  of  the  words  are  not  'directiy'  interested; 
they  haye  no  present  personal  interests  in  this  matter  which  are  taken  away ; 
they  have  merely,  as  members  of  the  class  constituted  by  the  inhabitants  of  a 
particular  area,  a  general  privilege  or  educational  advantage ;  that  is,  the 
opportunity,  if  from  time  to  time  they  or  their  children  should  require  it,  of 
sending  their  children  for  education,  free  of  charge,  to  this  school.  But  the 
loss  of  such  opportunities,  so  far  as  they  are  interfered  with  by  the  scheme, 
affects  not  directly  and  immediately,  but  indirectly  and  contingently,  each 
of  these  individuals."  See  also  lie  Sutton  Coldfield  Grammar  School,  7  App. 
Cas.  91,  and  lie  Free  Grammar  School,  &c,  at  Hemsworth,  12  App.  Cas.  444. 
In  the  latter  case  a  petition  was  presented  by  parents  of  children  attending 
the  school,  on  the  ground  that  a  proposed  scheme  did  not  make  due  com- 
pensation for  their  vested  interest,  and  the  vested  interest  of  their  sons,  and 
it  was  held  that  as  the  Act  did  not  (sect.  13,  ante)  direct  that  any  interest 
of  a  boy  on  the  foundation  of  a  school  should  be  saved  or  compensated, 
unless  he  was  there  at  the  time  of  the  passing  of  the  Act  (2nd  August, 
1869),  they  had  no  locus  standi. 

If  the  matter  complained  of  is  within  the  discretion  of  the  commissioners, 
their  decision  will  not  be  interfered  with  on  appeal,  unless  the  Court  is 
plainly  of  opinion  that  the  provisions  of  the  Act  have  not  been  observed:  Ross 
y.  Charity  Commissioners,  7  App.  Cas.  at  p.  468 ;  Re  St.  Leonard,  Shoreditch, 
Parochial  Schools,  10  App.  Cas.  304.  Cf.  the  case  of  appeals  under  the  Charit. 
Trusts  Acts,  ante,  p.  101. 

By  sect.  42  of  this  Act,  post,  appeals  may  not  be  presented  in  the  case  of 
endowments  which  had  not  during  the  three  years  preceding  this  Act  an 
average  annual  income  of  lOOL 

{b)  See  cases  cited  in  note  (a),  supra, 

(c)  The  Charity  Commissioners:  End.  Schools  Act,  1869,  ss.l  and  10, 
post. 

{d)  See  sects.  19,  24,  25,  and  26,  ante;  and  End.  Schools  Act,  1873,  s.  ^ 
post, 

(e)  See  sect.  13  of  this  Act,  ante,  and  notes  thereto. 
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(/)  The  remoyal  of  the  site  of  a  school  is  within  the  scope  of  the  Act :  Be     Sect  S9 
Free  Grammar  School,  dhc,  ai  Hemsworih,  12  App.  Cas.  444.  (/) — W' 

A  scheme  expressed  to  be  without  prejudice  to  a  future  scheme,  to  be  Bemoyalof 
framed  in  accordance  with  the  End.  Schools  Acts,  was  held  not  wanting  in  site, 
the  finality  required  by  the  Act,  for  as  the  Acts  enabled  the  commissioners  Scheme 
from  time  to  time  to  make  new  schemes,  the  words  to  that  effect  in  the  ^jS^^^ 
scheme  were  surplusage :  Be  Sutton  Coldfield  Grammar  School,  7  App.  Cas.  91,  to  fntore 

{g)  See  sect.  11  of  this  Act,  ante,  and  notes  (c)  and  (d)  thereto.  aohem©. 

{h)  See  End.  Schools  Act,  1873,  s.  13,  post, 

(t)  The  paragraph  in  italics  was  repealed  by  sect.  20  of  the  End.  Schools 
Act,  ISIS,  post.  By  sect.  14  of  the  same  Act,  post,  eyery  petition  under 
this  section  is  to  be  referred  to  the  Judicial  Committee  of  the  Privy 
Council,  as  if  it  were  an  appeal  from  a  Court  from  which  an  appeal  lies 
to  her  Majesty  in  Council,  and  the  petition  and  the  costs  of  it  are  to  be  heard 
and  dealt  with  in  like  manner  as  in  such  appeals,  and  the  report  to  her 
Majesty  is  to  be  stated  in  open  Court,  as  in  the  case  of  any  such  appeal.  See 
also  per  Lord  Selbome  in  Be  Alleyn's  College,  Dultvich,  1  App.  Cas.  at  p.  75. 

(y)  See  sect.  15  of  the  End.  Schools  Act,  1873,  post. 

(k)  As  to  the  proceedings  where  a  scheme  is  remitted,  see  the  next  section. 

40.  Where  a  scheme  is  remitted  with  a  declaration  Ptooeedings 
the  Commissioners  (*)  may  either  proceed  to  prepare  ijiTBmitted(a). 
another  scheme  in  the  matter  in  the  same  manner  as  if 
no  scheme  had  been  previously  prepared,  or  may  submit 
for  the  approval  of  the  Committee  of  Council  on  Educa- 
tion such  amendments  in  the  scheme  as  will  bring  it  into 
conformity  with  the  declaration. 

The  Committee  may,  if  they  think  fit,  approve  the 
scheme  with  such  amendments,  and  shall  publish  and 
circulate  the  same  in  the  same  manner  and  subject  to 
the  same  right  of  petition  to  her  Majesty  in  Council  as  is 
before  directed  in  the  case  of  the  approval  of  a  scheme  (c), 
and  so  on  from  time  to  time  as  often  as  occasion  may 
require, 

(a)  This  section  applies  where  a  scheme  is  remitted  imder  the  last  section, 

and  also  where  it  is  remitted  by  the  Committee  of  Council  on  Education 

under  sect.  13  of  the  End.  Schools  Act,  1873,  post. 

{b)  The  Charity  Commissioners:  End.  Schools  Act,  1874,  ss.  1  and  10,  post, 

(c)  Sect.  37,  ante;  but  see  now  sect.  13  of  the  End.  Schools  Act,  1873, 

post. 


41.  After  the  time  has  expired  for  a  petition  to  her  Majesty  Schemes,  &o. 
m  Council  against  any  scheme^  or  after  her  Mtyesty  in  Council  before  Par- 
has  directed  a  scheme  to  be  laid  before  Parliaments  the  scheme  ^'•°^*' 
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Sect  41. 
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on  non- 
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shall  he  forthwith  laid  before  both  Houses  of  Parliament^  if 
Parliament  be  sitting^  or  if  not^  then  within  three  weeks  after 
the  beginning  of  the  next  ensuing  session  of  Parliament^  and 
after  such  scheme  has  lain  for  forty  days  before  Parliament^ 
then  unless  within  such  forty  days  an  address  has  been  pre- 
sented by  one  or  other  of  the  said  Houses  praying  her  Majesty 
to  withhold  lier  consent  from  such  sclieme  or  any  part  thereof 
it  shall  be  lawful  for  her  Majesty  by  Order  in  Council  to 
declare  her  approbation  of  such  scheme  or  any  part  thereof  to 
which  such  address  does  not  relate  (a). 

(a)  This  section  is  repealed  by  sect.  20  of  the  End.  Schools  Act,  1873 
(except  as  regards  schemes  which  had  lain  for  forty  days  before  Parliament 
before  the  commencement  of  that  Act),  sect.  15  of  that  Act  being  substituted 
for  it. 

42.  Where  a  sclieme  relates  to  an  endowment  which 
during  the  three  years  preceding  the  commencement  of 
this  Act  (a)  has  had  an  average  annual  gross  income  of 
not  more  than  one  hundred  pounds,  no  petition  shall  be 
presented  to  her  Majesty  in  Council  with  reference  to 
such  scheme  (i),  so  far  as  it  relates  to  such  an  endow- 
ment. 

The  certificate  of  the  Charity  Commissioners  for  Eng- 
land and  Wales  shall  be  conclusive  evidence  for  the  pur- 
poses of  this  section  of  the  income  of  an  endowment. 

(a)  2nd  August,  1869. 

(6)  See  sect.  39  of  this  Act,  ante, 

43.  If  any  scheme  or  any  part  thereof  is  not  approved 
by  her  Majesty,  then  the  Commissioners  (J)  may  there- 
upon proceed  to  prepare  another  scheme  in  the  matter, 
and  so  on  from  time  to  time  as  often  as  occasion  may 
require. 

(a)  See  note  (a)  to  sect.  32  of  this  Act,  ante. 

(6)  The  Charity  Commissioners :  End.  Schools  Act,  1874,  ss.  1  and  10,  pod. 


Amendment 
of  schemes  (a}« 


44.  Schemes  may  be  from  time  to  time  framed  and 
approved  for  amending  any  scheme  approved  imder  this 
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Act,  and  all  the  provisions  of  this  Act  relative  to  an     Sect.  41 
original  scheme  (A)   shall   apply   also   to   an   amending 
scheme,  mutatis  mutandis. 

(a)  See  also  sect.  28  of  this  Act,  ante ;  and  sect.  10  of  the  End.  Schools 
Act,  1873,  post 
{h)  See  note  (a)  to  sect.  32  of  this  Act,  arUe, 

46.  A  scheme  shall  not  of  itself  have  any  operation,  Scheme  to 
but  the  same,  when  and  as  approved  by  her  Majesty  in 
Council  (a),  shall,  from  the  date  specified  in  the  scheme, 
or,  if  no  date  is  specified,. from  the  date  of  the  Order  in 
Council,  have  full  operation  and  effect  in  the  same  manner 
as  if  it  had  been  enacted  in  this  Act. 

(a)  See  sect.  15  of  the  End.  Schools  Act,  1873,  post 

46.  Upon  a  scheme  coming  into  operation,  every  Act  Effect  of 
of  Parliament,  letters  patent,  statute,  deed,  instrument,      ^^' 
trust,  or  direction  relating  to  the  subject-matter  of  the 
scheme,  and  expressed  by  such  scheme  to  be  repealed 

and  abrogated,  shall,  by  virtue  of  the  scheme  and  of  this 
Act,  be  repealed  and  abrogated  from  the  date  in  that 
behalf  specified,  or,  if  no  date  is  specified,  from  the  date 
of  the  scheme  coming  into  operation,  and  all  property 
purporting  to  be  transferred  by  such  scheme  shall,  with- 
out any  other  conveyance  or  act  in  the  law  (so  far  as 
may  be),  vest  in  the  transferees,  and  so  far  as  it  cannot 
be  so  vested  shall  be  held  in  trust  for  the  transferees. 

47.  The  Order  in   Council  approving  a  scheme  (a)  Evidence  of 
shall  be  conclusive  evidence  that  such  scheme  was  within      ^^' 
the  scope  of  and  made  in  conformity  with  this  Act,  and 

the  validity  of  such  scheme  and  order  shall  not  be 
questioned  in  any  legal  proceedings  whatever. 

(a)  See  sect.  15  of  the  End.  Schools  Act,  1873,  post. 

48.  A  scheme  of  the  Commissioners  shall  not  be  suhmitted  Qnonim  of 
to  the  Committee  of  Council  on  Education  unless  two  at  least  sion^" 
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Sect  48.  of  the  Commissioners  have  signified  in  writing  their  approval 
of  such  scheme^  hut  in  all  other  respects  one  commissioner  may 
act  under  this  Act  {a), 

(a)  Bepealed  by  Beet.  7  of  the  End.  Schools  Act,  1874 ;  sect.  5  of  that  Act 
being  substituted  for  it. 

Power  of  49.  Section   eleven   of   the   Charitable   Trusts  Act, 

rio^""&o.  1853(a),  (which  relates  to  the  production  of  documents 

J^g^"  hy  public  officers,)  and  sections  six,  seven,  eight  and 

?I^^2^^.  *  nine  of  ''  The  Charitable   Trust  Act,   1855,"  (relating 

16  &  17  Viot.  \  •         •  ^ 

0. 137.  to   evidence,  and  the   attendance   and   examination  of 

18  &  19 

Vict.  o.  124,  witnesses,)  shall  extend  to  the  Commissioners  {b)  and 
assistant  commissioners  under  this  Act,  as  if  they  were 
the  Commissioners  and  inspectors  mentioned  in  those 
sections. 

(a)  See  Re  Meyricke  Fund,  L.  E.  13  Eq.  269 ;  7  Ch.  600. 

(b)  The  Charity  CommiBsioners :  End.  Schools  Act,  1874,  ss.  1  and  10, 
poet 

Inquiry  by  60.  Whcrc  any  Commissioner  or  assistant   commis- 

SyCommis-^  sioncr  holds  a  local  inquiry  (a)  for  the  purpose  of  a 
sioners,  &o.  g^heme  under  this  Act,  whether  before  or  after  the 
first  publication  of  a  draft  scheme,  he  shall  for  that 
purpose  hold  a  sitting  or  sittings  in  some  convenient 
place  in  the  neighbourhood  of  the  place  where  the 
endowment  is  situate  or  administered,  and  thereat  take 
and  receive  any  evidence  and  information  offered,  and 
hear  and  inquire  into  any  objections  or  suggestions 
made  or  to  be  made  during  the  sitting  or  sittings  respect- 
ing the  scheme  or  the  endowment  or  school,  with  power 
from  time  to  time  to  adjourn  any  sitting. 

Notice  shall  be  published,  in  such  manner  as  the 
Commissioners  (i)  direct,  of  every  such  sitting  (except 
an  adjourned  sitting),  fourteen  days  at  least  before  the 
holding  thereof. 

(a)  See  sect.  35  of  this  Act,  ante,  and  next  section. 

(5)  The  Charity  Commissioners:  End.  Schools  Act,  1874,  ss.  1  and  10, 
poet. 
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51.  The  assistant   commissioner  who  holds  a  local     Seot  5L 
inquiry  (a)  shall  make  a  report  in  writing  to  the  Com-  -^  to  report 
missioners  (.b)  setting  forth  the  result  of  the  inquiry,  and  commis. 
where  a  draft  scheme,  with  or  without  an  alternative  "®'^®"' 
scheme,  has  been  referred  to  him  whetlier  in  his  opinion 
such  draft  or  alternative  scheme,  as  the  case  may  be, 
should  be  approved  with  or  without  alteration,  and  if 
with  any,  then  with  what  alteration,  and  his  reasons  for 
the  same,  and  the  objections  and  suggestions,  if  any, 
made  on  the  inquiry,  and  his  opinion  thereon. 

(a)  See  sects.  35  and  50  of  this  Act. 

{b)  The  Charity  Conunissioners :  End.  Schools  Act,  1874,  ss.  1  and  10, 

Miscellaneous. 

62.  During  the  continuance  of  the  power  of  making  ^schemes  Restriction 
under  this  Act  the  Charity  Commissioners  for  England  and  ch^ty  Com- 
Wales ^  or  any  Court  orjudge^  shall  noty  with  respect  to  any  o^'*"' 
educational  endowment  which  can .  be  dealt  with  by  a  scheme 
under  this  Acty  make  any  scheme  or  appoint  any  new  trustees 
without  the  consent  of  the  Committee  of  Council  on  Educa- 
tion (a). 

During  the  same  period  the  Charity  Commissioners 
shall  have  the  same  power  of  acting  upon  application 
made  to  them  by  the  Commissioners  under  this  Act  (b) 
with  respect  to  any  educational  endowment  as  they 
would  have  if  such  application  had  been  made  by  the 
governing  body  of  such  endowment ;  and  the  governing 
body  shall  conform  to  any  order  made  or  directions 
given  by  the  Charity  Commissioners  upon  such  appli- 
cation. 

(a)  The  paragraph  in  italics  was  repealed  by  sect.  7  of  the  End.  Schools 
Act,  1874,  sect.  6  of  that  Act  being  substituted  for  it.  As  to  the  continuance 
of  these  powers,  see  note  (c)  to  the  last-mentioned  section,  post,  ^tSsZ 

(Jb)  The  Charity  Oommiasioners  may  now  exerdse  these  powers  of  their 
own  motion :  see  sect.  4  of  the  End.  Schools  Act,  1874,  posU 

58.  The  chapel  of  an  endowed  school  subject  to  this  School 
Act,  which  either  has  been  before  or  after  the  com-  pro^tS" 
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Sect.  53.    mencement  of  this  Act  consecrated  according  to  law,  or 

'o'^8^^    is  authorized  for  the  time  being  by  the  bishop  of  the 

from  pan),      dioccso  in  which  the  chapel  is  situate,  by  writing  under 

diotion.    '     his  hand,  to  be  used  as  a  chapel  for  such  school,  shall  be 

deemed  to  be  allowed  by  law  for  the  performance  of 

public  worship  and  the  administration  of  the  sacraments 

according  to  the  liturgy  of  the  Church  of  England,  and 

shall  be  free  from  the  jurisdiction  and  control  of  the 

incumbent  of  the  parish  in  which  such  chapel  is  situate. 

Quorum  of.  54.  The  majority  of  the  members  of  a  governing 
body  for  body  wlio  are  present  at  a  meeting  of  their  body  duly 
this  ActT  ^  constituted  shall  have  power  to  do  anything  that  may 
be  required  to  be  done  by  a  governing  body  for  the 
purposes  of  this  Act :  Provided  that  this  power  shall  be 
in  addition  to  and  not  in  restraint  of  any  power  which 
any  meeting  of  such  governing  body  may  have  inde- 
pendently of  this  Act. 

PersoM  55.  Every  interest,  right,  privilege,  or  preference,  or 

interest  after  increased  interest,  right,  privilege,  or  preference,  which 
S^to^be  any  person  may  acquire  after  the  passing  of  this  Act  (a) 
B^eme.*^  ^  ^^  relative  to  any  endowed  school  (b)  or  educational 
endowment  (<?),  or  in  the  governing  body  (d)  thereof,  or 
as  member  of  any  such  governing  body,  or  in  or  relative 
to  any  mastership,  office,  place,  employment,  pension, 
compensation,  allowance,  exhibition,  or  emolument  in 
the  gift  of  any  such  governing  body,  shall  be  subject  to 
the  provisions  of  any  scheme  made  under  this  Act ;  and 
the  governing  body  of  an  endowed  school  or  educational 
endowment  shall  not,  during  the  continuance  of  the 
power  of  making  schemes  under  this  Act,  begin  to  build, 
rebuild,  or  enlarge  any  school  buildings  or  teachers  resi- 
dences or  buildings  connected  therewith,  except  with 
the  written  consent  of  the  Commissioners  (^),  or  under 
the  directions  of  such  a  scheme,  but  this  provision  shall 
not  prevent  them  from  continuing  any  works  begun 
before  the  passing  of  this  Act,  or  from  doing  anything 
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necessary  for  the  repair  or  maintenance  of  buildings  or     Sect.  55. 
residences  existing  at  tlie  passing  of  this  Act. 

(a)  2nd  August,  1869.  By  the  End.  Schools  Act,  1868  (31  &  32  Vict.  c.  32), 
it  was  proyided,  that  persons  appointed  after  the  passing  of  that  Act  were  to 
take  office  subject  to  future  legislation.    See  anU,  p.  456. 

The  effect  of  the  End.  Schools  Act,  1868,  and  of  this  section,  and  of  the  Effect  on  old 
schemes  established  under  the  End.  Schools  Acts,  has  been  to  render  the  old  ^^  ^^ 
law,  as  to  the  appointment  and  dismissal  of  schoolmasters  (see  antCy  pp.  218  and  dismissal 
et  seq,),  to  a  great  extent  obsolete.  of  masters. 

{h)  Defined  by  sect.  6  of  this  Act,  ante, 

(c)  Defined  by  sect.  5  of  this  Act,  ante, 

(<2)  Defined  by  sect.  7  of  this  Act,  ante, 

(e)  The  Charity  Commissioners :  End.  Schools  Act,  1874,  ss.  1,  10,  post, 

66.  Notices  and  documents  required  to  be  served  on  Service  of 
or  sent  to  a  governing  body  (a)  for  the  purposes  of  this  °^  ^^' 
Act  may  be  served  or  sent  by  being  left  at  the  oflSce,  if 

any,  of  such  governing  body,  or  being  served  on  or  sent 
to  the  chairman,  secretary,  clerk,  or  other  officer  of  such 
governing  body,  or  if  there  is  no  office,  chairman,  secre- 
tary, clerk,  or  officer,  or  none  known  to  the  Commis- 
sioners (b)  (after  reasonable  inquiry),  by  being  served  on 
or  sent  to  the  principal  teacher  of  the  school:  (if  any) 
under  such  governing  body. 

(a)  See  sects.  15  and  33  of  this  Act.  And  with  regard  to  endowments 
Tested  in  her  Majesty  in  right  of  the  Crown  or  Duchy  of  Lancaster,  see 
sect.  4  of  the  End.  Schools  Act,  1873,  post, 

(6)  The  Charity  Commissioners :  End.  Schools  Act,  1874,  ss.  1,  10,  post. 

67.  Notices  and  documents  required  to  be  served  or  Servioeby 
sent  for  the  purposes  of  this  Act  may  be  served  or  sent  ^^ 

by  post,  and  shall  be  deemed  to  have  been  served  and 
received  at  the  time  when  the  letter  containing  the  same 
would  be  delivered  in  the  ordinary  course  of  the  post ; 
and  in  proving  such  service  or  sending  it  shall  be  suffi- 
cient to  prove  that  the  letter  containing  the  notices  or 
dociunents  was  properly  addressed  and  put  into  the  post 
office. 

68.  The  salaries  paid  and  expenses  incurred  in  carry-  Expenses  of 
ing  into  effect  this  Act  shall  be  defrayed  out  of  monies    °^* 

to  be  provided  by  Parliament. 
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Duration  of 
powers  of 
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69.  The  powers  of  making  and  approving  of  a  scheme 
under  this  Act  shall  noty  unless  continued  hy  ParUamentj 
be  exercised  after  the  thirty-first  of  December  one  thousand 
eight  hundred  and  seventy-fwoy  or  such  further  day  not  later 
than  the  thirty-first  of  December  one  thousand  eight  hundred 
and  seventy 'three  y  as  m>ay  be  appointed  by  her  Majesty  in 
Council  (a). 

(a)  Bepealed  by  the  End.  Schools  Act,  1874,  s.  7,  po$t  See  sect.  17  of  the 
End.  Schools  Act,  1873  (now  repealed),  and  sect.  6  of  the  End.  Schools  Act, 
1874,  and  note  (c)  thereto,  post 
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36  &  37  Vict.  c.  87. 

An  Act  to  continue  and  amend  the  Endowed  Schools  Act, 
1869.  [5th  August,  1873.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  as 
follows : 

1.  This   Act    shall    be  construed   as  one  with    the  Oonsfmotion 
Endowed  Schools  Act,  1869  (in  this  Act  referred  to  as  ^iftiS^ 
the  principal  Act),  and  the  principal  Act  and  this  Act  J^^*  ^^  '^*^- 
may  be  cited  together  as  the  Endowed  Schools  Acts, 

1869  and  1873(a),  and  this  Act  may  be  cited  as  the 
Endowed  Schools  Act,  1873. 

(a)  Those  Acts  and  the  End.  Schools  Act,  1874,  may  be  cited  together 
as  the  End.  Schools  Acts,  1869,  1873,  and  1874,  and  the  three  Acts  are 
construed  together :  End.  Schools  Act,  1874,  s.  10,  poii, 

2.  This  Act  shall  come  into  operation  on  the  first  day  Oomnienoe- 
of  September  one  thousand  eight  hundred  and  seventy- 
three,  which  day  is  in  this  Act  referred  to  as  the  com- 
mencement of  this  Act. 

8.  Where  an  endowed  school  (ft),  not  being  a  grammar  Exception  of 
school  as  defined  by  the  Act  of  the  session  of  the  third  aohooifl*Sin 
and  fourth  years  of  the  reign  of  her  present  Majesty,  o?66,  wil^^' 
chapter  seventy-seven  (e),  or  a  department  of  such  a  ^^^^ 
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Sect.  8.  grammar  school,  is  at  the  commencement  of  this  Act  an 
33  &  ^^y}?\  elementary  school  within  the  meaning  of  the  lilementary 
Education  Act,  1870  (rf),  and  the  gross  average  annual 
income  of  the  aggregate  educational  endowments  of 
such  school  during  the  three  years  next  before  such 
commencement  did  not  exceed  one  hundred  pounds,  in 
such  case  after  the  commencement  of  this  Act  nothing 
in  the  principal  Act  shall  apply  to  such  school  or  the 
endowments  thereof,  and  section  seventy-five  of  the 
Elementary  Education  Act,  1870  (/),  shall  apply  to 
such  school  and  the  endowments  thereof  in  like  manner 
as  if  it  were  a  school  which,  at  the  commencement  of 
the  principal  Act  (^),  was  in  receipt  of  an  annual  par- 
liamentary grant,  and  schemes  may  accordingly  be 
framed,  submitted,  and  approved  under  the  said  section 
with  reference  to  such  school  and  endowments. 

Provided,  that  nothing  in  this  section  shall  prevent 
the  Commissioners  (h)  from  making,  on  the  application  of 
the  governing  body  of  an  endowment  of  which  part  only 
is  an  educational  endowment  to  which  this  section 
applies,  a  scheme  dealing,  in  pursuance  of  the  principal 
Act,  with  the  part  of  such  endowment  applicable  or 
applied  to  other  charitable  uses(z),  and  in  such  case  the 
scheme  may  deal  with  the  endowed  school  and  endow- 
ment thereof  in  like  manner  as  if  this  section  had  not 
been  enacted. 

The  governing  body  of  every  school  to  which  this 
section  applies  may,  if  they  think  fit,  charge  such  fees 
to  the  scholars  as  may  from  time  to  time  be  approved 
by  the  Committee  of  Council  on  Education,  and  shall 
permit  the  school  to  be  inspected  and  the  scholars  therein 
to  be  examined  by  one  of  her  Majesty's  Inspectors  of 
Schools  at  such  times  and  in  such  manner  as  the  Com- 
mittee of  Coimcil  on  Education  may  from  time  to  time 
direct. 

The  certificate  of  the  Charity  Commissioners  for 
England  and  Wales  that  a  school  is  or  is  not  a  school  to 
which  this  section  applies  shall  be  conclusive  evidence  of 
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tlie  fact  for  the  purposes  of  the  principal  Act  and  this     Sect.  3. 
section. 

(a)  For  other  exceptions  from  the  End.  Schools  Acts,  see  sect.  8  of  the 
End.  Schools  Act,  1869,  ante. 

{b)  Defined  by  sect.  6  of  the  End.  Schools  Act,  1869,  ante. 

(c)  See  sects.  24  and  25.  The  Grammar  Schools  Act  is  printed  in  App.  I. 
to  this  Book,  post 

{(1)  33  &  34  Yict.  c.  75,  s.  3,  where  an  elementary  school  is  defined  as 
follows : — **  The  term  '  elementary  school*  means  a  school  or  department  of 
a  school  at  which  elementary  education  is  the  principal  part  of  the  education 
there  given,  and  does  not  include  any  school  or  department  of  a  school  at 
which  the  ordinary  payments  in  respect  of  the  instruction  from  each  scholar 
exceed  ninepence  a  week." 

(/)  This  section  will  be  found  in  note  {d)  to  sect.  8  of  the  End.  Schools 
Act,  1869,  ante,  p.  602. 

(y)  2nd  August,  1869. 

(A)  Charity  Commissioners:  End.  Schools  Act,  1874,  ss.  1,  10,  post, 

(i)  See  sect.  24  of  End.  Schools  Act,  1869,  ante. 

4.  Where  any  endowment  (a\  or  any  rierht  of  holding  Extension  of 

•^^  \      £  .  Endowed 

or  any  power  of  government  of  or  management  over  SchooiaAotsto 
any  endowment,  or  any  power  of  appointing  oflScers,  &i.  ^JlSSk 
teachers,  exhibitioners  (i),  or  others,  either  in  any  en-  ^i^ht  of*^ 
dowed  school  (c)  or  with  emoluments  out  of  any  endow-  *r®i^^of 
ment,  is  vested  in  her  Majesty  in  right  of  her  Crown  or  Lancaster, 
of  the  Duchy  of  Lancaster,  the  Endowed  Schools  Acts, 
1869  and  1873,  shall  extend  to  such  endowment,  right, 
or  powers ;  and  the  term  ^^  governing  body  "  (b)  in  those 
Acts  shall  be  deemed  to  include  her  Majesty : 
Provided  that — 

(1.)  Any  scheme  with  respect  to  such  endowment, 
right,  or  power  shall  not  be  approved  by  the 
Committee  of  Council  on  Education  (d)  unless 
her  Majesty  assent  to  such  scheme : 
(2.)  All  notices  and  documents  required  to  be  served 
on  or  sent  to  a  governing  body  (e)  for  the  pur- 
poses of  the  Endowed  Schools  Acts,  1869  and 
1873,  may  be  served  on  or  sent  to  the  Lord 
Chancellor  or  the  Chancellor  of  the  Duchy  of 
Lancaster,  as  the  case  may  require : 
(3.)  With  the  consent  of  her  Majesty,  a  scheme  may 
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Amendment 
of  32  &  33 
Vict.  o.  66, 
0.  11. 


^^^'  *-  deal  with  any  such  right  or  power  without 

saving  or  making  due  compensation  therefor : 
(4.)  Any  assent  or  consent  of  her  Majesty  required  for 
the  purpose  of  the  Endowed  Schools  Acts,  1869 
and  1873,  may  be  signified  by  her  Majesty's 
sign  manual,  countersigned  by  the  Lord  Chan- 
cellor or  by  the  Chancellor  of  the  Duchy  of 
Lancaster,  as  the  case  may  require. 

(a)  Defined  by  the  End.  Schools  Act,  1869,  s.  4,  ante. 

(b)  Defined,  ibid,,  s.  7,  ante, 

(c)  Defined,  ibid,,  s.  6,  ante, 

(d)  See  sect.  13  of  this  Act,  post, 

(c)  Sects.  15  and  33  of  tho  End.  Schools  Act,  1869,  ante. 
Such  notices  and  documents  may  be  sent  by  post :  End.  Schools  Act,  1869, 

s.  57,  ante, 

5.  It  shall  be  the  duty  of  the  Commissioners  {a)  in 
every  scheme  to  have  the  same  regard  to  the  educational 
interests  of  persons  in  a  particular  class  in  life  as  they 
are  by  section  eleven  (b)  of  the  principal  Act  required  to 
have  to  the  educational  interests  of  any  particular  class 
of  persons. 

(a)  Now  the  Charity  Commissioners :  End.  Schools  Act,  1874,  ss.  1  and  10, 
post, 

(6)  Ante,  p.  604 ;  and  see  notes  (c)  and  (d)  to  that  section. 

6.  Where  under  the  express  terms  of  the  original 
instrument  of  foundation  of  any  endowed  school  or  edu- 
cational endowment  the  holder  of  any  particular  office  is 
a  member  of  the  governing  body  of  the  school  or  endow- 
ment, nothing  in  section  seventeen  (a)  of  the  principal 
Act  shall  be  deemed  to  prevent  the  holder  for  the  time 
being  of  such  office  from  being  retained  as  a  member  of 
the  governing  body  of  such  school  or  endowment. 

(a)  Ante,  p.  611. 

Extension  of  7.  A  schome  relating  to  any  educational  endowment(i) 

0. 66, 8. 19,  *  originally  given  to  charitable  uses  since  the  passing  (c)  of 

S^pted^  the  Act  of  the  first  year  of  the  reign  of  William  and 

^^n^M  to"  ^a^y?  chapter  eighteen  (commonly  called  the  Toleration 

reUgion(a).  Act),  if  by  the  express  terms  of  the  original  instrument 
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of  foundation,  or  of  the  statutes  or  regulations  made  by  Sect  7. 
the  founder,  or  under  his  authority  in  his  lifetime,  or 
within  fifty  years  after  his  death  (which  terms  have  been 
observed  down  to  the  commencement  of  the  principal  Act), 
it  is  required  that  the  majority  of  the  members  of  the 
governing  body  or  that  the  majority  of  the  persons  electing 
the  governing  body  of  such  endowment,  or  that  the  prin- 
cipal teacher  employed  in  the  school,  or  that  the  scholars 
educated  by  the  endowment,  shall  be  members  of  a  parti- 
cular church,  sect,  or  denomination,  shall  be  excepted 
from  the  provisions  of  the  principal  Act  mentioned  in 
section  nineteen  (d)  of  the  principal  Act  in  like  manner 
as  a  scheme  mentioned  in  that  section,  and  that  section 
shall  be  construed  as  if  a  scheme  relating  to  such  an 
educational  endowment  as  is  above  in  this  section  men- 
tioned were  a  scheme  relating  to  an  educational  endow- 
ment mentioned  in  sub-section  two  of  the  said  section. 

(a)  See  End.  ScHools  Act,  1869,  s.  19,  ante,  and  cases  cited  in  note  (6) 
thereto. 
(6)  Defined  by  End.  Schools  Act,  1869,  s.  5,  ante. 
(c)  1689. 
{d)  Ante,  p.  612. 


8.  Whereas  by  section  twenty-five  (a)  of  the  principal  Amendment 
Act  it  is  enacted  as  follows  :  "  Where  an  endowment  or  vict.  c.  66, 
part  of  an  endowment  originally  given  to  charitable  uses  new  endow- 
less  than  fifty  years  before  the  commencement  of  this  ™^*  ™a^®^ 
Act  has,  by  reason  of  having  been  spent  on  school  build-  buildings. 
ings  or  teachers  residences,  or  playground  or  gardens 
attached  to  such  buildings  or  residences,  become  so  mixed 
with  an  old  endowment  given  more  than  fifty  years  be- 
fore the  passing  of  this  Act,  that  in  the  opinion  of  the 
Commissioners  (subject   to   appeal  to  her  Majesty  in 
Council)  it  cannot  conveniently  be  separated  from  such 
old  endowment,  then  the  whole  endowment  shall  for  the 
purposes  of  this  Act  be  deemed  to  be  an  endowment 
originally  given  to  charitable  uses  more  than  fifty  years 
before  the  commencement  of  this  Act,"  and  it  is  expe- 
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Solieme  as  to 
endowments 
in  which 
Bohools  under 
31  &  32  Vici;. 
c.  118,  are 
interested. 


dient  to  amend  the  said  section :  be  it  therefore  enacted, 
that— 

Where  it  appears  to  the  Commissioners  (b)  (subject  to 
appeal  to  her  Majesty  in  Council) ((?)  that  the  endowment 
originally  given  less  than  fifty  years  before  the  com- 
mencement (d)  of  the  principal  Act  is  in  value  not  less 
than  the  old  endowment  and  was  given  under  the  belief 
that  the  old  endowment  was  attached  to  some  particular 
church,  sect,  or  denomination,  a  scheme  relating  to  such 
endowment  shall  provide  for  the  giving  of  religious  in- 
struction to  the  scholars  belonging  to  such  chm'ch,  sect, 
or  denomination. 

(a)  AnUy  p.  619  ;  and  see  notes  thereto. 

(6)  The  Charity  Commissioners :  End.  Schools  Act,  1874,  as.  1  and  10, 
post, 

(c)  See  End.  Schools  Act,  1869,  s.  39,  anfe,  and  sect.  14  of  this  Act, 
post. 

{d)  2nd  August,  1869. 

9.  Where  two  or  more  schools  are  jointhj  interested  in  an 
educational  endowment^  and  one  of  such  schools  is  a  school 
mentioned  in  section  three  of  ^^  The  Public  Schools  Actj  1868," 
the  Commissioners  shall  noty  without  tlie  consent  of  the  Special 
Commissioners  for  the  time  being  under  ^^  The  Public  Schools 
Acty  1868,"  deal  by  any  scheme  with  the  interest  of  such  last- 
mentioned  school  in  the  endowment^  buty  with  the  consent  of 
those  Commissioners  to  tJie  dealing  with  such  interest^  may^  by 
a  scheme  under  the  principal  Act^  deal  with  such  interest  as 
well  as  with  all  other  interests  in  such  endowment  {a). 

(a)  Eepealed  by  the  Stat.  Law  Eev.  Act,  1883,  the  powers  of  the  Special 
Commissioners  under  the  Public  Schools  Act,  1868,  haying  expired. 


Ezplanation 
of  32  &  33 
Viot.  0.  66, 
8.  28,  as  to 
alteration  of 
sohemes. 


10.  A  provision  inserted  in  pursuance  of  section  twenty- 
eight  (a)  of  the  principal  Act  in  any  scheme,  whether 
made  before  or  after  the  passing  of  this  Act,  shall  not  be 
deemed  to  give  the  Charity  Commissioners  for  England 
and  Wales  any  power  to  alter  any  portions  of  such 
scheme  except  by  a  scheme  established  in  pursuance  of 
the  Acts  for  the  time  being  in  force  relating  to  such 
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Charity  Commissioners,  or  any  of  those  Acts,  and  upon  Beet.  10. 
the  same  application,  and  after  the  same  procedure  and 
notices,  and  subject  to  the  same  right  of  appeal  as  a 
scheme  established  under  those  Acts  by  the  Charity 
Commissioners  in  the  exercise  of  their  ordinary  jurisdic- 
tion (b). 

(a)  Ante,  p.  621. 

(6)  For  the  powers  of  the  Charity  Commissioners  as  to  making  schemes, 
see  sects.  2 — 10  of  the  Chant.  Trusts  Act,  1860,  ante. 

11.  Where  a  scheme  under  the  principal  Act  gives  the  Aiterafion 
governing  body  of  any  endowed  school  power  to  make  ^^^^^ 
regulations  respecting  the  religious  instruction  given  at 

such  school,  the  scheme  shall  also  provide  for  any  altera- 
tion in  such  regulations  not  taking  effect  until  the  expira- 
tion of  not  less  than  one  year  after  notice  of  the  making 
of  the  alteration  is  given  (a), 

(a)  For  other  provisions  with  regard  to  religions  instruction,  see  sects.  15— 
19  of  the  End.  Schools  Act,  1869,  and  sects.  7  and  8  of  the  present  Act, 
ante, 

12.  Whereas  by  section  thirty-four  (a)  of  the  principal  Amendment 
Act  it  is  provided  as  follows:    ^^ During  three  months  vict. o. 66, 
after  the  first  publication  of  the  draft  of  a  scheme  the  ^  to*toie^* 
Commissioners  shall  receive  any  objections  or  sugges-  ^^^^^^ 
tions  made  to  them  in  writing  respecting  such  scheme, 

and  shall  receive  any  alternative  scheme  submitted  to 
them  by  the  governing  body  of  any  endowment  to 
which  the  scheme  of  the  Commissioners  relates ; "  and 
it  is  expedient  to  reduce  the  said  period  of  three  months 
to  two  months : 

Be  it  therefore  enacted,  that — 

^^Two  months"  shall  be  substituted  for  "three  months" 
in  the  said  section,  and  all  references  in  the  principal 
Act  (i)  to  the  said  three  months  shall  be  construed  to 
refer  to  the  said  two  months. 

(a)  Ante,  p.  626. 

(6)  Sects.  36  and  36,  ante,  p.  626. 
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Sect.  18.        13.    The    Committee  of    Council  on    Education  as 
Amendment    soou  as  a  scheme  is  submitted  to  them  (b\  shall,  before 

of  32  &  33  \    /'  ^ 

Vict.  c.  56,     approving  the  same,  cause  the  scheme  to  be  published 

approval  of     and  circulated  in  such  manner  as  they  think  sufficient 

CoSS^  ^*  i^^  giving  information  to  all  persons  interested,  together 

M^emes^S)!^   with  a  notico  stating  that  during  one  month  after  the 

first  publication  of  such  notice  the  Committee  of  Council 

on  Education  will  receive  any  objections  or  suggestions 

made  to  them  in  writing  respecting  such  scheme. 

After  the  expiration  of  the  said  month  the  Committee 
of  Council  on  Education  may,  if  they  think  fit,  approve  (c) 
tlie  scheme  or  may  remit  the  scheme,  with  such  declara- 
tion as  the  nature  of  the  case  seems  to  them  to  require, 
to  the  Commissioners  (rf);  and  section  f orty  (^)  of  the 
principal  Act,  as  to  the  proceedings  where  a  scheme  is 
remitted  with  a  declaration,  shall  in  such  case  apply. 

The  Committee  of  Council  on  Education  as  soon  as 
they  approve  a  scheme  shall  forthwith  cause  the  scheme 
so  approved  to  be  published  and  circulated  in  such 
manner  as  they  tliink  sufficient  for  giving  information 
to  all  persons  interested,  together  with  a  notice  stating 
that  unless  within  two  months  after  the  publication  of 
the  scheme  when  approved  a  petition  is  presented  in 
pursuance  of  the  principal  Act(/)  to  her  Majesty  in 
Council  against  the  scheme,  or  such  petition  as  in  this 
section  mentioned  is  presented  to  the  Committee  of 
Council  on  Education,  such  scheme  may  be  approved 
by  her  Majesty  without  being  laid  before  Parliament  (^). 
During  the  said  two  months  a  petition  praying  that 
the  scheme  may  be  laid  before  Parliament  may  be  pre- 
sented (h)  to  the  Committee  of  Council  on  Education  by 
the  governing  body  of  the  endowment  to  which  the 
scheme  relates,  or  by  the  coimcil  of  any  municipal 
borough  directly  affected  by  the  scheme,  or  by  any 
inhabitant  ratepayers  (not  less  than  twenty)  of  any 
municipal  borough  or  place  directly  affected  by  the 
scheme. 

(a)  With  regard  generally  to  the  procedure  for  the  making  of  schemes,  see 
note  (a)  to  sect.  32  of  the  End.  Schools  Act,  1869,  ante,  pp.  624,  626. 
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(b)  Seo  sects.  36  and  40  of  the  End.  Schools  Act,  1869,  ante.  Sect.  13 

(c)  A  scheme  with  respect  to  any  endowment,  &c.,  vested  in  her  Majesty  W — (A), 
in  right  of  the  Crown  or  Duchy  of  Lancaster  cannot  be  approved  unless  her 
Majesty  assent  thereto :  s.  4  of  this  Act,  ante, 

{d)  The  Charity  Commissioners :  End.  Schools  Act,  1874,  ss.  1  and  10, 
jpost, 

(e)  A7it€,  p.  631. 

(/)  End.  Schools  Act,  1869,  s.  39,  ante, 

(g)  See  sect.  15  of  this  Act,  post, 

{h)  If  such  a  petition  is  presented,  the  scheme  must  be  laid  before  Parlia- 
ment :  s.  15  of  this  Act,  poet.  It  may  be  doubted  whether  it  is  obligatory 
on  the  Committee  of  Council  on  Education  to  lay  the  scheme  before  Parlia- 
ment, if  no  such  petition  has  been  presented.  But,  as  a  matter  of  practice, 
they  invariably  lay  all  their  schemes  before  Parliament. 

14.  Whereas  by  section  thii'ty-nine(a)  of  the  principal  -^f^^^* 
Act  it  is  provided  that  her  Majesty  may  by  Order  in  Vict.  c.  56, 
Council  refer  any  petition  to  her  Majesty  in  Council  for  appeaito 
the  consideration  and  advice  of  five  members  at  the  least  a^i^cU? 
of  her  Privy  Council,  of  whom  two,  not  including  the 
Lord  President,  shall  be  members  of  the  Judicial  Com- 
mittee, and  it  is  expedient  to  provide  that  such  petition 
should  be  heard  by  persons  of  legal  experience :  Be  it 
therefore  enacted,  that — 

Every  such  petition  to  her  Majesty  in  Council  in 
pursuance  of  section  thirty-nine  of  the  principal  Act 
shall  be  referred  to  the  Judicial  Committee  of  her 
Majesty's  Privy  Council  in  like  manner  as  if  it  were  an 
appeal  from  a  Court  from  which  an  appeal  lies  to  her 
Majesty  in  Council,  and  the  Judicial  Committee  shall 
hear  and  deal  with  such  petitions  in  like  manner  as  such 
appeals,  and  shall  have  the  same  power  with  respect  to 
the  costs  of  parties  to  the  petition  and  otherwise  as  they 
have  with  respect  to  any  such  appeal,  and  shall  make  to 
her  Majesty  a  report  or  recommendation  thereon  (the 
nature  of  which  shall  be  stated  in  open  Court)  in  like 
manner  as  in  the  case  of  any  such  appeal. 

Any  'power  ly  the  Supreme  Court  of  Judicature  Act^  1873, 
conferred  on  her  Majesty  of  directing  that  appeals  which 
ought  to  he  heard  hy  the  Judicial  Committee  shall  he  heard  hy 
the  appellate  hranch  of  such  Court  shall^  if  her  Majesty  in 
Council  thinks  jit  so  to  direct^  cipply  to  petitions  presented  in 
pursuance  of  the  said  section  thirty-nine  in  like  manner  as  if 
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Sect.  14.  iJiey  yjere  appeals^  and  if  either  an  Order  in  Council  relating 
to  other  appeals  or  any  separate  Order  in  Council  direct  that 
such  petitions  he  referred  for  hearing  to  and  he  heard  hy  the 
appellate  hranch  of  the  said  Courts  the  same  shall  he  referred 
to  and  heard  hy  that  hranch  of  the  Court  accordingly  {h). 

(a)  AntCy  p.  628,  and  see  note  (a)  thereto. 

{h)  The  paragraph  in  italics  was  repealed  by  the  Stat.  Law  Eev.  Act,  1883. 
The  section  of  the  Judicature  Act,  1873,  referred  to,  was  sect.  21,  which  was 
repealed  by  sect.  24  of  the  Appellate  Jurisdiction  Act,  1876. 


^^^^  15.  If,  at  the  expiration  of  the  time  for  a  petition  to 

before  Par-     her  Maiestv  in  Council  against  any  scheme  (i),  no  such 

liament  and  ^^      \     \  ^   ^  ;i  ^-^  •         xi     . 

approval  of  petition  has  been  presented,  and  no  petition  praying  that 
in  CoiSS^).  the  scheme  be  laid  before  Parliament  has  been  presented 
in  pursuance  of  this  Act  (c)  to  the  Committee  of  Council 
on  Education,  it  shall  be  lawful  for  her  Majesty  by  Order 
in  Council  to  declare  her  approbation  of  such  scheme 
without  the  same  being  laid  before  Parliament  (rf). 

If  any  such  petition  has  been  presented,  the  scheme 
shall  be  laid  before  both  Houses  of  Parliament,  and  shall 
be  so  laid  forthwith,  if  Parliament  is  then  sitting,  after 
the  expiration  of  the  time  for  the  presentation  of  a 
petition  to  her  Majesty  in  Council  (J),  or  (if  a  petition  is 
presented  to  her  Majesty  in  Council  against  the  scheme) 
after  any  later  date  at  which  the  petition  is  withdrawn, 
or  her  Majesty  in  Council  directs  the  scheme  to  be  laid 
before  Parliament,  and  if  Parliament  be  not  then  sitting, 
shall  be  so  laid  within  three  weeks  after  the  beginning 
of  the  next  ensuing  session  of  Parliament ;  and  if  such 
scheme  has  lain  before  Parliament  for  not  less  than  two 
months  during  the  same  session,  then  unless  an  address 
has  been  presented  within  such  two  months  by  one  or 
other  of  the  Houses  of  Parliament  praying  her  Majesty 
to  withhold  her  consent  from  such  scheme  or  any  part 
thereof,  it  shall  be  lawful  for  her  Majesty  by  Order  in 
Council  to  declare  her  approbation  of  such  scheme  or 
any  part  thereof  to  which  such  address  does  not 
relate  {d), 

(a)  This  section  is  substituted  for  sect.  41  of  the  End.  Schools  Act,  1869, 
which  is  repealed  by  sect.  20  of  the  present  Act. 
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(5)  See  sect.  39  of  the  End.  Schools  Act,  1869,  anU.  86Ct  16 

(c)  Sect.  13,  ante.    .  (ft),  (c),  {d). 

(d)  In  case  of  the  scheme  not  being  approved  by  her  Majesty,  the  oonunis- 
sioners  may  proceed  to  prepare  another:  End.  Schools  Act,  1869,  s.  43, 
ante. 

The  order  in  council  approving  a  scheme  is  conclusive  evidence  of  its 
validity  :  End.  Schools  Act,  1869,  s.  47,  ante. 

16.  The  Commissioners  (a)  shall  make  to  the  Committee  Annual 
of  Council  on  Education  in  every  year  a  report  of  their  '^^ 
proceedings  under  the  principal  Act  and  this  Act,  and 
such  report  shall  be  laid  before  Parliament.  Such  report 
shall  describe  all  schemes  not  laid  before  Parliament 
which  have  been  approved  by  her  Majesty  during  the 
year  for  which  such  report  is  made. 

(o)  The  Charity  Commissioners :  End.  Schools  Act,  1874,  ss.  1  and  10^  post, 

17.  The  power  of  making  and  approving  a  scheme  under  Continuance 
the  principal  Act  as  amended  hy  this  Act  shall  continue  as  of  ^^^g 
respects  unopposed  schemes  until  thirty-first  December   one  ^  ®™^* 
thousand  eight  hundred  and  seventy-four^   and  as   respects 
schemes  against  which  a  petition  shall  have  been  presented  to 

the  Committee  of  Council  on  Education^  as  in  this  Act  pro- 
vided^ until  the  fifteenth  August  one  thousand  eight  hundred 
and  seventy-four^  and  no  longer  (a), 

(o)  Eepealed  by  sect.  7  of  the  End.  Schools  Act,  1874.  With  regard  to 
the  further  continuance  of  these  powers,  see  sect.  6  of  that  Act,  po«<,  and 
note  (c)  thereto. 

18.  Whenever    according  to   the  rules,   regulations,  Graduate  of 
statutes,  trusts,  or  constitution  of  any  school,  being  an  ^o?th©" 
endowed  school  within  the  meaning  of  ''  The  Endowed  aS^^^l 
Schools  Act,  1869 "(a),  and  with  regard  to  which  the  said  ^^^  ^^. 
Commissioners  (J)  are   thereby  empowered   to  make   a  ^^d  where 

,  r        1         J  J  L  ^     the  statutes 

new  scheme,  the  head  master  or  any  other  master  is  require  the 
required  to  be  a  graduate  of  some  specified  university  or  to  he  a 
universities,  a  graduate  of  any  university  of  the  United  Sfo?d*or^^ 
Kingdom  having  the  degree  which  would  be  a  qualifica-  ^*"^^"^»®- 
tion  if  it  had  been  granted  by  one  of  the  said  specified 
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Seot  18.    universities,  shall  in  future,  if  otherwise  qualified,  be 
eligible  as  such  head  master  or  other  master. 

(a)  Sect.  6,  ante. 

(6)  The  Charity  Commiflsioners:  End.  Schools  Act,  1874,  ss.  1  and  10,  post. 


Application 
of  Act  to 
sdhemes  laid 
before  Par- 
liaxnent 
during  pre- 
sent session. 


19.  Where  a  scheme  has  been  laid  before  Parliament 
during  the  present  session^  hut  has  not  at  the  expiration  of 
such  session  lain  for  forty  days  before  Parliament^  and  no 
address  has  been  presented  by  either  House  of  Parliament 
praying  her  Majesty  to  withhold  her  consent  from  such 
scheme  or  any  part  thereof  the  Committee  of  Council  on 
Education  may^  if  they  think  fit^  cause  to  be  published  and 
circulated^  in  such  manner  as  they  think  sufficient  for  giving 
information  to  all  persons  interested^  a  notice  stating  that 
unless  within  two  months  after  the  first  publication  of  the 
notice  such  petition  as  is  in  this  section  mentioned  is  presented 
to  the  Committee  of  Council  on  Education  such  scheme  may  be 
forthwith  approved  by  her  Majesty. 

During  the  said  two  months  a  petition  praying  that  the 
scheme  may  lie  before  Parliament  during  two  months  as 
directed  by  this  Act  may  be  presented  to  the  Committee  of 
Council  on  Education  by  any  governing  body^  council^  or  rate- 
payers^ who  wouldy  if  such  scheme  were  approved  by  such 
Committee  after  tlie  commencement  of  this  Acty  be  authorised 
by  this  Act  to  present  a  petition  praying  that  such  scheme  may 
be  laid  before  Parliament. 

If  no  such  petition  is  presented  within  the  said  two  months 
it  shall  be  lawful  for  her  Majesty  by  Order  in  Council  to 
declare  her  approbation  of  such  scheme  in  like  manner  as  if  it 
had  lain  for  forty  days  before  Parliament  in  accordance  with 
the  principal  Act. 

Any  scheme  to  which  this  section  applies  and  which  is  not 
approved  by  her  Majesty  under  this  section  shall  contimie  to 
lie  before  Parliament^  and  the  provisions  of  this  Act  shall 
apply  in  like  manner  as  if  such  scheme  had  been  laid  before 
Parliament  in  pursuance  of  this  Act  (a). 


(a)  Eepealed  by  the  Stat.  Law  Rev.  Act,  1883. 
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20.   The  principal  Act  is  hereby  repealed  as  from  the  com-     Sect.  20. 
mencement  of  this  Act  to  the  extent  mentioned  in  the  third  Repeal. 
column  of  the  schedule  to  this  Act:  Provided^  that  this  repeal 
shall  not — 

(a)  Affect  anything  duly  done  or  suffered  under  any  enact- 

ment  hereby  repealed  ;  or 

(b)  Affect  any  right^  obligation^  or  liability  acquired  or  in- 

curred under  any  such  enactment;  or 

(c)  Affect  any  legal  proceeding  or  remedy  in  respect  of  such 

righty  obligation^  or  liability  (a). 

(a)  This  section  and  the  schedule  are  rex)ealed  by  the  Stat.  Law  Bey.  Act, 
1883. 

SCHEDULE  (a). 

A  description  or  citation  of  a  portion  of  an  Act  it  inelutive  of  the  words  or  other  part 
first  or  last  mentioned  or  otherwise  referred  to  as  forming  the  beginning  or  as  forming 
the  end  of  the  portion  comprised  in  the  description  or  citation. 


Session  and  Chapter, 


32  #  33  Vict,  c.  56. 


rtOe. 


Extent  of  Repeal, 


The  Endowed  Schools 
Act,  1869. 


Section  thirty-seven  down  to  ''  all  persons 
interestedf**  section  thirty-nine  from 
*^  Her  Majesty  by  Order  in  Council 
may  refer  any  such  pet  it  ion,**  down  to 
"  information  for  obtaining  a  scheme,*^ 
and  section  forty -one,  except  as  regards 
schetnes  which  have  lain  for  forty  days 
before  Parliament  before  the  commence" 
ment  of  this  Act. 


(a)  See  note  (a)  to  sect.  20. 
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37  &  38  Vict.  c.  87. 

An  Act  to  amend  the  Endowed  Schools  Acts. 

[7th  August,  1874.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

Transfer  of  Powers. 
Transfer  of         1,  On  and  after  the  thirty-first  day  of  December  one 

TJOWGTS  of 

fcidowed  thousand  eight  hundred  and  seventy-four  all  powers  and 
mis^nersto"  dutics  by  the  Endowed  Schools  Acts  (a)  vested  in  or  im- 
^one^"""  posed  on  the  Endowed  Schools  Commissioners  (*)  shall 
be  transferred  to  and  imposed  on  the  Charity  Commis- 
sioners; and,  except  as  otherwise  provided  by  this  Act, 
shall  be  exercised  and  performed  by  the  Charity  Com- 
inissioners  in  like  manner  and  form  and  subject  to  the 
same  conditions,  liabilities,  and  incidents  respectively  as 
such  powers  and  duties  have  been  exercised  and  per- 
formed by  the  Endowed  Schools  Commissioners,  or  as 
near  thereto  as  circumstances  permit. 

On  and  after  the  thirty-first  day  of  December  one  thousand 
eight  hundred  and  seventy-four  the  Commissioners^  secretary^ 
assistant  commissioners y  and  other  persons  appointed  and 
employed  in  pursuance  of  the  Endowed  Schools  Acts  shall 
cease  to  hold  office  (e?). 

(a)  End.  ScHools  Acts,  1869  and  1873 :  sect.  9  of  this  Act,  post, 
(6)  The  commissioners  appointed  in  pursuance  of  the  End.  Schools  Act, 
1869 :  sect.  9  of  this  Act,  post. 
(c)  The  paragraph  in  italics  was  repealed  by  the  Stat.  Law  Bev.  Act,  1883. 
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2.  Her  Majesty  and  her  successors  may  at  any  time     Sect  2. 
after  the  passing  of  this  Act,  by  warrant  under  her  sign  I'ower  tp  add 
manual,  from  time  to  time  appoint  any  number  of  per-  Commis- 
sons  not  exceeding  two  to  be  paid  Charity  Commissioners  "^^®"' 
for  England  and  Wales  and  a  person  to  be  secretary  in 
addition  to  the  three  paid  Charity  Commissioners  and 
secretary  capable  of  being  appointed  under  the  Charit- 
able Trusts  Acts,  1853  to  1869  (a).     The  two  additional 
Commissioners  and  additional  secretary  appointed  in  pur- 
suance of  this  Act  shall  hold  office  during  her  Majesty's 
pleasure,  and  their  salaries  shall,  unless  otherwise  di- 
rected by  Parliament,  cease  to  be  paid  after  the  expira- 
tion of  five  years  from  the  said  thirty -first  day  of  Decem- 
ber one  thousand  eight  hundred  and  seventy-four  (b). 

Save  as  in  this  section  mentioned,  the  additional  Com- 
missioners shall  have  the  same  powers,  perform  the  same 
duties,  and  stand  in  all  respects  in  the  same  position  as 
the  other  paid  Charity  Commissioners  with  the  exception 
of  the  Chief  Commissioner. 

The  Commissioners  of  her  Majesty's  Treasury  may 
allow  the  Charity  Commissioners  to  employ  such  number 
of  assistant  commissioners,  officers,  and  clerks  as  the 
Commissioners  of  her  Majesty's  Treasury  may  think 
necessary  for  the  purpose  of  enabling  the  said  Charity 
Commissioners  to  perform  the  additional  duties  imposed 
upon  them  by  this  Act. 

(a)  See  sects.  1  and  2  of  the  Chant.  Trusts  Act,  1853,  ante, 
(h)  By  the  End.  Schools  Acts  Continuance  Act,  1879  (42  &  43  Vict.  c.  66), 
the  payment  of  these  salaries  was  extended  to  the  end  of  1882,  and  it  has  since 
been  continued  annuaUy  by  the  Expiring  Laws  Continuance  Acts,  together 
with  the  power  of  making  schemes :  see  note  (c)  to  sect.  6  of  this  Act,  post 

8.  There  shall  be  repealed  so  much  of  the  Charitable  Tncsts  Salaries  of 
ActSy  1853  to  1869,  as  regulates  the  amounts  of  the  salaries  miJ^onera™' 
of  the  Commissioners  J  their  secretary  and  inspectors;  «w^(«)  J^^f' 
there  shall  be  paid  to  the  Commissioners,  their  secre- 
tary or  secretaries,  assistant  commissioners,  inspectors, 
officers,  and  clerks,  whether  appointed  under  this  Act  or 
under  the  said  Charitable  Tinists  Acts,  out  of  moneys 
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Sects. 


provided  by  Parliament,  such  salaries  as  the  Treasury 
may  from  time  to  time  determine :  Provided  that  no 
decrease  shall  be  made  in  pursuance  of  this  section  in  the 
salary  of  any  Charity  Commissioner,  secretary,  inspector, 
officer,  or  clerk  appointed  before  the  passing  of  this  Act 
under  the  said  Charitable  Trusts  Acts,  or  any  of  them. 

(a)  The  words  in  italics  were  repealed  by  the  Stat.  Law  Eev.  Act,  1883. 
See  sect.  4  of  the  Charit.  Trusts  Act,  1853,  and  sect.  22  of  the  Charit. 
Trusts  Act,  1860,  ante. 


•itj 
missioners. 


Qnorom  of 
Gommis- 
sioners  (a). 


Amendment  of  Law. 

Ex^seof         4^  Any  power  by  the  Endowed  Schools  Act,  1869  (a), 
pDwersby       vcstcd  in  the  Charity  Commissioners,  upon  application 
^      °™'  made  to  them  by  the  Commissioners  under  the  said  Act, 
may  after  the  said  thirty-first  day  of  December  •^  one 
thousand  eight  hundred  and  seventy-four  be  exercised  by 
the  Charity  Commissioners  of  their  own  motion. 

(a)  Sect.  52,  ante, 

5.  A  scheme  of  the  Charity  Commissioners  made  in 
pursuance  of  the  powers  of  this  Act  and  the  Endowed 
Schools  Acts  (b)y  or  any  of  them,  shall  not  be  submitted  (e) 
to  the  Committee  of  Council  on  Education  unless  it  has 
been  approved  at  a  meeting  of  the  Board  at  which  there 
are  present  not  less  than  three  Commissioners  (of  whom 
one  shall  be  the  Chief  Commissioner,  or,  in  his  absence 
from  illness  or  unavoidable  cause,  such  other  Charity 
Commissioner  as  may  for  the  time  being  be  named  by 
the  Committee  of  Council  on  Education);  in  all  other 
respects  one  Charity  Commissioner  may  act  under  the 
Endowed  Schools  Acts  as  amended  by  tliis  Act. 

(a)  This  section  is  substituted  for  sect.  48  of  the  End.  Schools  Act,  1869, 
repealed  by  sect.  7  of  the  present  Act. 
(6)  End.  Schools  Acts,  1869  and  1873 :  see  sect.  9  of  this  Act,  post 
(c)  End.  Schools  Act,  1869,  s.  36,  ante. 

Miscellaneous  and  Repeal. 
G)ntmuance        0,  The  powcrs  of  makinff  schemes  under  the  Endowed 
transferred      Schools  Acts  {a)  as  amended  by  this  Act  (h)  shall  continue 
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in  force  for  a  period  of  .five  years  from  the  said  thirty-     Sect  6. 
first  day  of  December  one  thousand  eight  hundred  and  to  Charity 
seventy-four  (^) ;   and  duiing  the  continuance  of   such  ponera. 
powers  any  court  or  judge  shall  not,  with  respect  to  any 
endowed  school  or  educational  endowment  which  can  be 
dealt  with  by  a  scheme  under  this  Act  and  the  Endowed 
School  Acts,  or  any  of  such  Acts,  make  any  scheme  or  ; 
appoint  any  new  trustees  without  the  consent  of  the  I 
Committee  of  Council  on  Education  (d). 

(a)  End.  Schools  Acts,  1869  and  1873 :  sect.  9  of  this  Act,  post. 

{b)  See  sects.  1  and  5  of  the  present  Act,  ante. 

(c)  By  the  End.  Schools  Continuance  Act,  1879  (42  &  43  Vict.  c.  66),  s.  2, 
these  powers  were  continued  to  the  31st  of  December,  1882,  and  they  have 
since  been  continued  by  the  Expiring  Laws  Continuance  Acts,  1882 — 1888. 
By  sect.  59  (now  repealed)  of  the  End.  Schools  Act,  1869,  these  powers 
were  granted  up  to  31st  December,  1873,  and  by  sect.  17  (now  repealed)  of 
the  End.  Schools  Act,  1873,  they  were  continued  to  15th  August,  1874. 

{d)  A  similar  proyision  was  contained  in  sect.  52  of  the  End.  Schools  Act, 
1869,  repealed  by  sect.  7  of  this  Act,  post. 

This  provision  does  not  apply  in  the  case  of  a  mixed  endowment  in  respect 
of  which,  by  reason  of  the  dissent  of  the  governing  body,  a  scheme  under 
these  Acts  cannot  be  made:  Att-Oen.  v.  Moises,  stated  in  App.  m.  to  this 

Book,  post  /^^^  /yy^ 

7.   On  and  after  the  said  thirty -first  day  of  December  one  Repeal  of 
thousand  eight  hundred  and  seventy-four  the  enactments  set 
forth  in  the  schedule  annexed  hereto  shall  he  repealed  to  the 
extent  to  which  such  enactments  are  therein  expressed  to  he 
repealed. 

Provided  that  the  repeal  enacted  in  this  Act  shall  not 
affect — 

(1.)  Anything  duly   done    under   any   enactment   hereby 
repealed: 

(2.)  Any  right  or  privilege  acquired  or  any  liability  in- 
curred under  any  enactment  hereby^  repealed  (a). 

(a)  This  section  and  the  schedule  are  repealed  by  the  Stat.  Law  Bey.  Act, 
1883. 


8.  Notwithstanding  the  seventeenth  section  of  the  Endowed  Saving  oiapse 
Schools  Acty  1873,  any  scheme  which  has  before  the  passing  TOhemes. 
of  this  Act  been  submitted  by  the  Endowed  Schools  Commis- 
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Sect  8. 


Definitions. 


32  &  33  Vict, 
c.  6?i. 

36  &  37  Vict, 
o.  87. 


sioners  to  the  Committee  of  Council  on  Education  for  approved 
may  be  proceeded  with. 

Provided^  that  with  respect  to  every  such  schema  which  has 
not  been  approved  by  the  Committee  of  Council  on  Education 
before  the  passing  of  this  Act,  such  Committee  shall  before 
approving  the  same  cause  such  scheme,  after  the  passing  of 
this  Act,  and  that  notwithstanding  any  prior  publication  and 
notice,  to  be  published  and  circulated  in  such  manner  as  they 
think  sufficient  for  giving  information  to  all  persons  interested, 
together  with  a  notice  stating  that  during  one  month  after  the 
publication  of  such  notice  the  Committee  of  Council  on  Educa- 
tion will  receive  any  objections  or  suggestions  mad^  to  them  in 
writing  respecting  such  scheme  (a). 

(a)  Eepealod  by  the  Stat.  Law  Eev.  Act,  1883. 

9.  In  this  A!ct,  so  far  as  is  consistent  with  the  context, 
the  expressions  following  have  the  meanings  hereafter 
assigned  to  them ;  that  is  to  say, 

The  expression  ^'  The  Endowed  Schools  Acts"  means 
the  Endowed  Schools  Acts,  1869  and  1873 : 

The  expression  ^'  The  Endowed  Schools  Commis- 
sioners "  means  the  Commissioners  appointed  in 
pursuance  of  the  Endowed  Schools  Act,  1869(a): 

The  expression  ^^  The  Charity  Commissioners  "  means 
the  Charity  Commissioners  for  England  and  Wales. 

(a)  Sect.  31,  ante. 


Construction 
and  short 
title. 


10.  This  Act,  so  far  as  consistent  with  the  tenor  there- 
of, shall  be  construed  as  one  with  the  Endowed  Schools 
Acts,  as  amended  by  this  Act ;  and  in  the  construction 
of  the  Endowed  Schools  Acts  the  expression  ^^  the  Com- 
missioners "  shall,  unless  there  is  something  in  the  con- 
text inconsistent  therewith,  on  and  after  the  said  thirty-^ 
first  day  of  December  one  thousand  eight  hundred  and 
seventy-four,  mean  the  Charity  Commissioners;  and 
this  Act  and  the  other  Acts  mentioned  in  this  section 
may  be  cited  together  as  the  Endowed  Schools  Acts, 
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1869,    1873,   and   1874,   and   this  Act  may    be   cited     Sect  10. 
separately  as  "  The  Endowed  Schools  Act,  1874." 


SCHEDULE  (a). 

Ada  partly  repealed  on  and  after  the  thirty -first  day  of  December  one  thousand 
eight  hundred  and  seventy-four. 


Session  and  Chapter, 


32  <fc  33  Vict.  c.  66. 


36  &  37  Vict.  c.  87. 


Abbreviated  Titk. 


The   Endowed    Schools 
Act,  1869. 


The    Endowed    Schools 
Act,  1873. 


Extent  of  Repeal, 


The  first  paragraph  of  section 
fifty-two,  and  the  whole  of 
sections  thirty-one,  furty- 
eight,  and  fifty -nine. 

Section  seventeen. 


(a)  The  Schedule  was  repealed  by  the  Stat.  Law  Rev.  Act,  1883. 


V  u 


(    668    ) 


WELSH  INTERMEDIATE  EDUCATION  ACT,  1889. 

52  &  53  Vict.  c.  40. 

An  Act  to  promote  Intermediate  Education  in  Wales. 

[12th  August,  1889.] 

Be  it  enacted  by  the  Queen's  Most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

Preliminary. 

Short  tide  1,  This  Act  may  be  cited  for  all  purposes  as  the  Welsh 

tion.  "  Intermediate  Education  Act,  1889,  and  shall,  so  far  as  is 

consistent  with  the  tenour  thereof,  be  construed  as  one 
with  the  Endowed  Schools  Acts  (a),  and  may  be  cited 
together  with  those  Acts  as  the  Endowed  Schools  Acts, 
1869  to  1889.  This  Act  shall  come  into  operation  on 
the  first  day  of  November  next  after  the  passing  thereof, 
which  day  is  in  this  Act  referred  to  as  the  commence- 
ment of  this  Act. 

(a)  The  End.  Schools  Acts,  1869, 1873,  and  1874;  sect.  17  of  this  Act,  post. 


Purpose  of  2.  The  purposo  of  this  Act  is  to  make  further  provi- 

sion for  the  intermediate  (a)  and  technical  {a)  education 
of  the  inhabitants  of  Wales  and  the  county  of  Monmouth. 

(a)  Defined  by  sect.  17  of  this  Act,  pott. 
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Sect.  & 


Schemes  for  Intermediate  Education. 

8. — (1.)  It  shall  be  the  duty  of  the  joint  education  ^^^^^ 
committee  as  hereinafter  mentioned  (a)  of  every  county  (6)  tionoom- 
in  Wales  and  of  the  county  of  Monmouth  to  submit  to 
the  Charity  Commissioners  a  scheme  or  schemes  for  the 
intermediate  and  technical  education  {b)  of  the  inhabi- 
tants of  their  county,  either  alone  or  in  conjunction  with 
the  inhabitants  of  any  adjoining  county  or  counties, 
specifying  in  each  scheme  the  educational  endowments((?) 
within  their  county  which  in  their  opinion  ought  to  be 
used  for  the  purpose  of  such  scheme. 

(2.)  A  county  council  may  recommend  their  committee 
to  insert  in  such  scheme  a  provision  for  a  payment  out 
of  the  county  rate  to  an  amount  not  exceeding  that  in 
this  Act  mentioned  of  the  expenses  of  carrying  into 
effect  the  scheme,  or  any  particular  part  thereof,  and 
such  provision  may  accordingly,  if  it  is  thought  fit,  be 
inserted  in  the  scheme. 

(3.)  Such  scheme,  if  the  Commissioners  (after  such 
examination  or  inquiry  as  mentioned  in  section  thirty- 
two  of  the  Endowed  Schools  Act,  1869  ((/))  approve  it,  32&33Vict. 
either  without  modification,  or  with  such  modifications 
as  may  be  assented  to  by  the  joint  education  committee, 
shall  be  adopted  and  proceeded  on  by  the  Commissioners 
in  the  same  manner  as  if  it  were  a  draft  scheme  origin- 
ally prepared  by  themselves. 

(4.)  If  the  scheme  is  not  so  adopted  by  the  Commis- 
sioners, it  shall  be  deemed  to  be  a  scheme  prepared  and 
submitted  by  a  governing  body  to  the  Commissioners 
within  the  meaning  of  section  thirty- two  of  the  Endowed 
Schools  Act,  1869  (rf),  and  shall  be  dealt  with  accord- 
ingly. 

(5.)  Where  a  county  council  recommend  a  payment 
out  of  the  county  rate  a  scheme  may  be  made  in  pursu- 
ance of  this  Act,  although  there  is  no  other  endowment. 

(6.)  The  Charity  Commissioners  may,  if  they  think 
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^^^^'  8.     fit,  accept  a  joint  scheme  from  two  or  more  joint  educa- 
tion committees. 

(7.)  A  joint  education  committee  may,  instead  of  sub- 
mitting a  scheme,  submit  to  the  Charity  Commissioners 
proposals  for  a  scheme,  and  such  proposals  may  include, 
if  so  recommended  by  the  county  council,  a  payment  out 
of  the  county  rate ;  and  the  Commissioners  shall  prepare 
a  scheme  for  carrying  into  effect  such  proposals,  either 
with  or  without  modifications,  but  any  modification  to 
which  the  joint  education  committee  do  not  assent  shall 
be  struck  out  of  the  scheme,  and  the  scheme  as  so  pre- 
pared, with  the  omission  of  any  modification  to  which 
the  joint  education  committee  do  not  assent,  shall  be 
deemed  for  the  purposes  of  this  section  to  be  a  scheme 
submitted  by  a  joint  education  committee  to  the  Charity 
Commissioners,  and  the  Commissioners  shall  proceed 
accordingly. 

(a)  Sect.  5  of  this  Act,  post, 

(6)  Defined  by  sect.  17  of  this  Act,  post 

(c)  Defined  by  sect,  o  of  the  End.  Schools  Act,  1869,  ante,  p.  598. 

[d)  Ante,  p.  623. 


Bestriotions 
on  x>oweir8  of 
jomt  ednca- 
tion  com- 
mittee. 


4. — (1.)  A  joint  education  committee  (a)  shall  not 
without  the  assent  of  the  county  coimcil  direct  by  their 
scheme  any  contribution  to  be  made  out  of  the  county 
rate  exceeding  the  amount  recommended  by  the  county 
council. 

(2.)  Where  any  part  of  the  expenses  of  the  establish- 
ment or  maintenance  of  a  school  or  of  scholarships 
attached  thereto  is  to  be  defrayed  out  of  the  county 
rate  a  scheme  relating  to  such  school  shall  provide  that 
the  county  coimcil  shall  be  adequately  represented  on 
the  governing  body  of  such  school. 

(3.)  Where  a  scheme  under  this  Act  does  not  relate  to 
a  school  maintained  out  of  the  endowment,  or  forming 
part  of  the  foundation,  of  any  cathedral  or  collegiate 
church,  or  where  a  scheme  under  this  Act  does  not  relate 
to  any  other  educational  endowment  which  by  section 
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nineteen  of  the  Endowed  Schools  Act,  1869  (b),  is  ex-  Sect.  4. 
cepted  from  the  foregoing  provisions  of  that  Act  therein 
mentioned,  such  scheme  shall,  in  addition  to  the  provi- 
sions of  section  fifteen  of  the  said  Act  (c),  provide  that  no 
religious  catechism  or  religious  formulary  which  is  dis- 
tinctive of  any  particular  denomination  shall  be  taught 
to  a  scholar  attending  as  a  day  scholar  at  the  school 
established  or  regulated  by  the  scheme,  and  that  the 
times  for  prayer  or  religious  worship  or  for  any  lesson 
or  series  of  lessons  on  a  religious  subject  shall  be  con- 
veniently arranged  for  the  purpose  of  allowing  the 
withdrawal  of  a  day  scholar  therefrom  in  accordance 
with  the  said  section  fifteen. 

(4.)  Where  any  power  of  appeal  to  the  Queen  in 
Council,  or  power  to  present  a  petition  praying  that  a 
scheme  may  be  laid  before  Parliament,  is  given  by  the 
Endowed  Schools  Acts(rf)  to  any  persons  or  body  of 
persons  in  relation  to  any  endowment,  a  like  power  may 
be  exercised  by  a  county  council  required  by  the  scheme 
to  contribute  a  sum  out  of  the  county  rate,  or  by  a  joint 
education  committee  (a)  in  relation  to  any  matter  which 
has  been  introduced  into  the  scheme  against  the  wishes 
of  the  county  council  or  committee,  as  the  case  may  be, 
as  expressed  in  objections  sent  in  writing  to  the  Charity 
Commissioners  before  the  scheme  was  submitted  by  those 
Commissioners  for  the  approval  of  the  Education  Depart- 
ment. 

(a)  See  sect.  5,  post, 
lb)  Ante,  p.  612. 
(c)  Ante,  p.  609. 

{d)  See  End.  Schools  Act,  1869,  s.  39,  and  End.  Schools  Act,  1873,  s.  14, 
ante. 

Constitution  and  Powers  of  Joint  Education  Committee. 

5.  For  the  purposes  of  this  Act  there  shall  be  ap-  Estabiiah- 
pointed  in  every  county  in  Wales  and  in  the  county  of  S^Soi^^'^ 
Monmouth  a  joint  education  committee  of  the  county  °®°*^**^- 
council  of  such  county  consisting  of  three  persons  nomi- 
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^^^^  ^'  nated  by  the  county  council,  and  two  persons,  being 
persons  well  acquainted  with  the  conditions  of  Wales  and 
the  wants  of  the  people,  preference  being  given  to  resi- 
dents within  the  county  for  which  such  joint  committee 
is  to  be  appointed,  nominated  by  the  Lord  President  of 
her  Majesty^s  Privy  Council.  Any  vacancy  in  the  joint 
education  committee  among  the  persons  appointed  by 
the  county  council  may  be  filled  up  by  the  county  coun- 
cil, and  any  vacancy  among  the  persons  nominated  by 
the  Lord  President  may  be  filled  up  by  the  Lord  Presi- 
dent. 

^^«waction        Q^ — (1.)  Sub-sections  one  and  two  of  section  eighty- 
by  and  pro-    two  of  the  Local  Govomment  Act,  1888  («),  respecting 
joint  el^^-    the  proceedings  of  committees  of  county  councils,  shall 
iniSw!™"       ^PP^y  *^  proceedings  of  the  joint  education  committee 
of  a  county  council  under  this  Act,  but  the  acts  and  pro- 
ceedings of  the  committee  shall  not  be  required  to  be 
submitted  to  the  county  council  for  their  approval. 

(2.)  The  county  council  shall  make  proper  provision 
for  enabling  the  committee  to  transact  its  business,  and 
the  clerk  of  the  county  council  shall  act  as  the  clerk  of 
the  joint  education  committee.  Any  act  of  the  com- 
mittee" may  be  signified  under  the  hands  of  any  three 
members  thereof  or  under  the  hand  of  the  clerk. 

(3.)  Any  of  the  assistant  commissioners  of  the  Charity 
Commissioners  shall  be  at  liberty  to  attend  any  meeting 
of  a  joint  education  committee,  and  to  take  part  in  the 
proceedings,  but  shall  not  have  a  right  to  vote. 

(a)  Sub-sects.  (1)  and  (2)  of  sect.  82  of  the  Local  Goyenunent  Act,  1888, 
are  as  follows : — 

Sub-sect.  (1).  ''A  county  council  appointing  under  this  Act  any  committee 
may  from  time  to  time  make,  vary,  and  revoke  reg^ulations  respecting  the 
quorum  and  proceedings  of  such  committee,  and  as  to  the  area  (if  any) 
within  which  it  is  to  exercise  its  authority ;  and  subject  to  such  regulations 
the  proceedings  and  quorum,  and  the  place  of  meeting,  whether  within  or 
without  the  county,  shall  be  such  as  the  committee  may  from  time  to  time 
direct,  and  the  chairman  of  any  meeting  of  the  committee  shall  have  a 
second  or  casting  vote.'* 

Sub-sect.  (2).  * '  Every  committee  shall  report  its  proceedings  to  the  council 
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by  whom  it  was  appointed,  but  to  the  extent  to  which  the  council  so  direct,       Sect.  6. 
the  acts  and  proceedings  of  the  committee  shall  not  be  required  by  the  pro- 
visions  of  the  Municipal  Corporations  Act,  1882,  to  be  submitted  to  the 
council  for  their  approval." 

7. — (1.)  Where  a  county  council  has  recommended  Contributioiis 
that  any  scholarship  should  be  paid  out  of  the  county  rate.  **^ 
rate  a  scheme  under  this  Act  may  contain  provisions  to 
that  effect. 

(2.)  Where  a  county  council  has  recommended  that 
any  annual  contribution  should  be  made  out  of  the  . 
county  rate  a  scheme  under  this  Act  may  direct  the  con- 
tribution so  recommended  or  any  less  contribution  to  be 
made  accordingly,  and  shall  specify  the  persons  to  whom 
the  contribution  so  directed  to  be  made  is  from  time  to 
time  to  be  paid. 

(3.)  The  recommendation  of  a  county  council  in 
respect  of  a  contribution  out  of  the  county  rate,  and  a 
scheme  giving  effect  to  such  recommendation,  may  pro- 
vide that  such  contribution  shall  be  either  a  fixed  annual 
sum,  or  an  annual  sum  not  exceeding  a  certain  amount, 
such  amount  to  be  determined  annually  in  manner  speci- 
fied in  the  scheme. 

(4.)  The  annual  contribution  to  be  paid  to  any  school 
out  of  the  county  rate  in  pursuance  of  any  scheme  shall 
not  exceed  the  amount  stated  in  such  scheme,  but  may 
be  reduced  by  an  amending  scheme  made  on  the  appli- 
cation of  the  county  council  or  of  the  governing  body  of 
such  school. 

Finance. 

8. — (1.)  Where  a  scheme  under  this  Act  providing  for  Expenses  of 
a  contribution  out  of  a  county  rate  comes  into  operation,  ^cmai. 
the  amount  from  time  to  time  payable  out  of  the  county 
rate  in  pursuance  of  such  scheme  shall  be  paid  by  the 
county  council  out  of  the  county  fund. 

(2.)  That  amount  and  any  expenses  otherwise  incurred 
by  a  county  coimcil  in  pursuance  of  this  Act  shall  be  paid 
as  general  expenses  of  the  county  council. 
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S^<^'  6,  (3.)  The  addition  made  to  the  county  rate  in  any' 
county  for  the  purpose  of  defraying  contributions  for 
intermediate  and  technical  education  (a)  under  this  Act 
shall  not  in  any  year  exceed  one  halfpenny  in  the 
pound,  on  the  aggregate  amoxmt  of  the  rateable  value  of 
the  property  in  the  county,  as  ascertained  for  the  purpose 
of  the  levy  of  the  county  contributions. 

(4.)  Every  increase  of  rate  levied  under  this  section 
shall,  in  all  precepts  for  the  levy  thereof,  be  described  as 
a  separate  item  of  rate,  and  when  collected  from  the 
individual  ratepayers  shall  be  specified  as  a  separate 
item  of  rate. 

(a)  Defined  by  sect.  17  of  this  Act,  post, 

Conti^^on  9, — (1.)  The  Commissioners  of  Her  Majesty's  Trea- 
sury, sury  shall  annually  out  of  moneys  provided  by  Parliament 
pay  in  aid  of  each  school  aided  by  the  county  and  subject 
to  a  scheme  made  under  this  Act  such  sums  as  herein- 
after mentioned. 

(2.)  The  sums  to  be  so  paid  shall  depend  on  the  effi- 
ciency of  the  schools  aided  by  the  county,  as  ascertained 
by  such  annual  inspection  and  report  as  may  be  required 
by  the  regulations  from  time  to  time  made  by  the 
Treasury  for  the  purposes  of  this  section,  and  shall  be  of 
such  amounts  as  may  be  fixed  by  those  regulations,  and 
shall  be  paid  in  manner  provided  by  those  regulations. 

(3.)  The  aggregate  amount  of  the  sums  paid  by  the 
Commissioners  of  Her  Majesty's  Treasury  in  any  year 
in  respect  of  the  schools  in  any  county  shall  not  exceed 
the  amount  payable  in  that  year  in  pursuance  of  this  Act 
out  of  the  county  rate. 

(4.)  The  Treasury  may  from  time  to  time  make,  and, 
when  made,  vary  and  revoke,  regulations  for  the  purposes 
of  this  section. 


Pubi^w  k        ^^*  ^^^  purposes  for  which  the  governing  body  of  a 
Loan  Com-     scliool  may  be  authorised  in  pursuance  of  this  Act  to 


miBaionera. 
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borrow  money  shall  be  purposes  for  which  the  Public    Sect  10. 
Works  Loan  Commissioners  may  lend  to  such  governing  mwaionerB  to 

•      «  loud. 

body. 

Supplemental  Provisiom. 

11.  The   powers  conferred  by  this  Act   on   a  joint  liaration  of 
education  committee  shall  not,  unless  Parliament  other-  jSTt^nca- 
wise  directs,  be  exercised  by  the  committee  after  the  ^Ss^'^a 
expiration  of  three  years  from  the  date  of  the  commence-  JJ^'of'  ^^ 
ment  of  this  Act,  and,  during  the  continuance  of  the  Charity  Com- 
powers   of  the  committee   under  this  Act,    all  powers 
which   otherwise  might    have  been   exercised    by  the 
Charity  Commissioners  of  making,  establishing,  or  sub- 
mitting (independently  of  any  scheme  submitted  by  the 
joint  education  committee)  a  scheme  for  the  administra- 
tion of  any  educational  endowments  within  the  county 
of  such  committee,  shall,  except  with  the  consent  of  the 
Education  Department,  be  suspended,  and  not  be  exer- 
cised by  them  in  relation  to  such  endowments.     Nothing 
in  this  Act  shall  prevent  any  proceedings  under  the 
Endowed  Schools  Acts  in  relation   to  any  scheme  of 
which  a  draft  has  been  prepared,  published,  and  circu- 
lated before   the  commencement   of  this  Act,  in  pur- 
suance of  sections  thirty-two  and  thirty- three  (a)  of  the 
Endowed  Schools  Act,  1869,  and  such  scheme  may  be 
proceeded  with,  submitted  for  approval,  and  come  into 
operation  as  if  this  Act  had  not  passed. 

(a)  Ante,  pp.  623,  625. 

12. — (1.)  An  educational   endowment  (a)  within  the  Description  of 
county  oi  a  joint  education  committee  means  any  educa-  applicable  to 
tional  endowment  which  is  applied  in  the  county  or  is  A^tT*®  ^^ 
appropriated  for  the  benefit  of  the  natives  or  inhabitants 
of  the  county,  or  of  some  of  such  natives  or  inhabitants, 
or  their  children,  or  where  the  benefits  of  such  endow- 
ment are  divisible  between  two  counties  or  between  the 
counties  in  Wales  and  the  county  of  Monmouth,  or  any 
of  them,  and  any  plftce  outside  of  Wales  and  the  county 
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36  &  37  Vict. 
c.  87. 


^^^  ^'  of  Monmouth,  then  means  so  much  of  the  endowment  as 
the  Charity  Commissioners  may  determine  to  be  appli- 
cable for  the  benefit  of  the  county  of  the  joint  education 
committee. 

(2.)  Any  school  or  endowment  of  a  school  to  which 
oS^^*^^^*'  section  seventy-five  (i)  of  the  Elementary  Education 
Act,  1870,  applies,  and  any  endowed  school  to  which 
section  three  of  the  Endowed  Schools  Act,  1873(c), 
applies,  shall,  if  the  school  is  in  the  county  of  a  joint 
education  committee  under  this  Act,  be  for  the  purposes 
of  the  Endowed  Schools  Acts  and  this  Act  an  educational 
endowment  (a)  and  endowed  school  (rf)  within  the  county 
of  such  committee. 

(a)  See  sect.  5  of  the  End.  Schools  Act,  1869,  ante. 

(b)  This  section  is  set  out  in  note  {d)  to  sect.  8  of  the  End.  Schools  Act, 
1869,  ante,  p.  602. 

(c)  Ante,  p.  639. 

(d)  See  sect.  6  of  the  End.  Schools  Act,  1869,  ante. 


Construction       13^  For  the  purposcs  of  any  scheme  under  this  Act 
relation  to      cvcry  noticc  relating  to  the  scheme  shall  be  sent  to  the 

endowments      •    •    ,         i  ,  -  •. .  iji  ••i»i 

appUcabieto  jomt  cducation  committee  concerned  therem  m  like 
^erwt  manner  as  if  they  were  a  governing  body,  and  such 
committee  shall,  during  the  duration  of  their  powers 
imder  this  Act,  have  the  same  power  of  applying  to  the 
Charity  Commissioners  with  respect  to  any  educational 
endowment  within  their  county  as  if  they  were  the 
governing  body  of  that  endowment.  Nothing  in  this 
Act  shall  authorise  the  making  of  any  scheme  inter- 
fering with — 

(1.)  Any  endowment  given  either  by  present  gift 
made  subsequently  to  the  passing  of  the 
Endowed  Schools  Act,  1869,  or  by  the  will  of 
a  testator  who  died  subsequently  to  the  passing 
of  the  said  Act,  unless  the  founder  or  govern- 
ing body  of  such  endowment  assents  to  the 
scheme. 
In  the  case  of  an  endowment  or  part  of  an  endowment 
given  either  by  present  gift  made  subsequently  to  the 
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passing  of  the  Endowed  Schools  Act,  1869,  or  by  the    ttect  18. 

will  of  a  testator  who  died  subsequently  to  the  passing 

of  the  said  Act,  sections  twenty-five  and  twenty-six  (a) 

of  the  said  Act  shall  for  the  purposes  of  a  scheme  under 

this  Act,  and  subject  to  the  provisions  of  this  Act,  apply 

in  like  manner  as  if  the  same  and  any  older  endowment 

or  part  of  an  endowment  were  respectively  in  the  said 

sections  substituted  for  an  endowment  or  part   of    an 

endowment  originally  given  to  charitable  uses  less  or 

more  than  fifty  years  before  the  commencement  of  the 

said  Act. 

(a)  Ante,  p.  619. 

14.  Nothing  in  the  Endowed  Schools  Acts  which  is  Exemption 
inconsistent  with  any  of  the  provisions  of  this  Act  shall  from  certain 
apply  in  the  case  of  any  scheme  under  this  Act,  but  sub-  SSio^ed*  ^ 
ject  to  this  enactment  the  powers  conferred  by  this  Act  SohooisActs. 
shall  be  in  addition  to,  and  not  in  derogation  of,  the 
powers  under  the  said  Act. 

15.  The  Charity  Commissioners  shall  in  every  yearBeportby 
cause  to  be  laid  before  both  Houses  of  Parliament  a  re-  miSkmers."*' 
port  of  the  proceedings  under  this  Act  during  the  pre- 
ceding year. 

16. — (1.)  In  this  Act  the  expression  "county''  means  Application 
an  administrative  county  as  defined  in  the  Local  Gov-  ^un^sand 
emment  Act,   1888  (a),  and  includes  a  county  borough  Jj^ro^hs. 
within  the  meaning  of  that  Act  (A);  and  the  expression  6i  &62Viot. 
"county  council"    includes  the   council   of  a  county**'*^' 
borough. 

(2.)  Any  sums  payable  by  the  council  of  a  county 
borough  in  pursuance  of  this  Act  shall  be  paid  out  of 
the  borough  fund  or  borough  rate. 

(a)  An  **  administrative  oounty,"  as  defined  by  sect.  100  of  the  Local 
GoTomment  Act,  1888,  means  **the  area  for  which  a  county  council  is 
elected  in  pursuance  of  this  Act,  but  does  not  (except  when  expressly  men- 
tioned) include  a  county  borough." 

(6)  A  "  county  borough"  is  a  borough  which  is  for  the  purposes  of  the 
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Sect.  16.  Local  GoTemment  Act,  1888,  constituted  an  "  administratiYe  oonnty " :  see 
sect.  31  of  that  Act.  A  list  of  the  county  boroughs  is  contained  in  Sched.  IH. 
to  the  same  Act. 


General  defi.       17.  In  this  Act  unless  there  is  something  in  the  con- 
^  ^^'  text  inconsistent  therewith — 

The  expression  ^'intermediate  education"  means  a 
course  of  education  which  does  not  consist  chiefly  of 
elementary  instruction  in  reading,  writing,  and  arith- 
metic, but  which  includes  instruction  in  Latin,  Greek, 
the  Welsh  and  English  language  and  literature,  modem 
languages,  mathematics,  natural  and  applied  science,  or 
in  some  of  such  studies,  and  generally  in  the  higher 
branches  of  knowledge,  but  nothing  in  this  Act  shall  pre- 
vent the  establishment  of  scholarships  in  higher  or  other 
elementary  schools ; 

The  expression  'technical  education"  includes  in- 
struction in — 

(i.)  Any  of  the  branches  of  science  and  art  with  re- 
spect to  which  grants  are  for  the  time  being 
made  by  the  department  of  Science  and  Art ; 
(ii.)  The  use  of  tools,  and  modelling  in  clay,  wood,  or 

other  material ; 
(iii.)  Commercial  arithmetic,  commercial  geography, 

book-keeping,  and  shorthand ; 
(iv.)  Any  other  subject  applicable  to  the  purposes  of 
agriculture,    industries,   trade,   or  commercial 
life  and  practice,  which  may  be  specified  in  a 
scheme,  or  proposals  for  a  scheme,  of  a  joint 
education  committee  as  a  form  of  instruction 
suited  to  the  needs  of  the  district ; 
but  it  shall  not  include  teaching  the  practice  of  any 
trade,  or  industry,  or  employment. 
82 & 33 Vict.       The  expression  "  Endowed  Schools  Acts"  means  the 
36&'37Vict.  Endowed  Schools  Acts,  1869,  1873,  and  1874; 
3*7 & 38 Vict.       '^^^  expression  ^^ Education  Department"  means  the 
®-  ^7.  Lords  of  the  Committee  of  Her  Majesty's  Privy  Council 

on  Education ; 
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The  expression  "  Charity  Commissioners  "  means  the     Sect.  17. 
Charity  Commissioners  for  England  and  Wales ; 

The  expression  "  scholarship  "  includes  exhibition  or 
other  educational  emolument ; 

The  expression  "parent"  includes  guardian  and 
every  person  who  is  liable  to  maintain  or  has  the  actual 
custody  of  a  child  ; 

The  expression  "  scheme  under  this  Act "  means  a 
scheme  under  the  Endowed  Schools  Act  as  amended  by 
this  Act. 


(    670    ) 


Charity  Com- 
musioneni 
may  make 
order  substi* 
tuting  the 
bishop  of  one 
diocese  for 
the  bishop  of 
another,  as 
to  certain 
troste,  &c. 


BISHOPS  TRUSTS  SUBSTITUTION. 

21  &  22  ViCTT.  c.  71. 

An  Act  to  substitute  in  certain  cases  the  Bishop  of  one  Di/ycese 
for  the  Bishop  of  another  as  a  Trustee  of  certain  Trusts. 

[2nd  August,  1858.] 

Whereas  it  frequently  happens  that  the  bishop  of  a 
diocese  is  a  trustee  of  real  or  personal  estate  for  charitable 
or  other  public  purposes  or  is  invested  with  powers  in 
relation  to  charities  and  public  trusts  within  his  diocese : 
And  whereas,  in  consequence  of  the  altered  limits  of 
dioceses  in  England  it  is  expedient  to  make  new  pro- 
visions for  such  cases:  Be  it  enacted  by  the  Queen's 
most  Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  as  follows  : 

1.  In  all  cases  in  which  the  bishop  of  a  diocese  is  as 
such  bishop,  alone  or  jointly  with  any  other  person  or 
persons,  trustee  of  or  invested  with  any  power  of 
nomination  or  control  or  other  power  in  relation  to  any 
charitable  foundation  or  other  trust  for  public  purposes 
within,  or  in  favour  of  the  clergy,  parishioners,  or  other 
persons  or  objects  of  or  belonging  to,  any  place  which  at 
the  time  when  such  bishop  or  his  predecessor  was  first 
invested  with  such  trust  or  power  was  within  that  diocese, 
or  concerning  any  church  or  chapel  in  any  such  place, 
and  by  reason  of  an  alteration  of  the  limits  of  the  diocese 
such  place  is  transferred  to  and  included  in  some  other 
diocese,  it  shall  be  lawful  for  the  Charity  Commissioners 


BISHOPS  TRUSTS  SUBSTITUTION.  671 

for  England  and  Wales,  if  it  appear  to  them  that  such  8eot.  1. 
trust  or  power  was  first  so  vested  in  the  bishop  or  his 
predecessor  by  reason  of  the  place  being  then  within  his 
diocese,  and  may  be  conveniently  vested  in  the  bishop  in 
whose  diocese  such  place  is  included,  to  make  an  order 
under  their  seal  substituting  from  the  date  thereof  for  the 
first-mentioned  bishop  the  bishop  of  the  diocese  in  which 
such  place  is  included,  and  such  order  shall  operate  to 
vest  in  such  lastly-mentioned  bishop,  either  solely  or 
jointly  with  any  other  person  or  persons,  as  the  case 
may  require,  all  estate,  property,  stock,  funds,  monies, 
securities,  rights,  titles,  patronage,  and  authority  in 
relation  to  the  charity  or  trust,  as  fully  and  effectually 
as  if  he  had  been  originally  appointed  to  have  and 
exercise  the  same. 

2.  Provided,  that  every  order  to  be  made  under  this  Order  to  be 
Act  shall  be  made  upon  the  application  of  the  bishops  application  of 
concerned  in  such  order,  or  one  of  them;  and  no  such  or  of  one  S 
order  shall  be  made  in  relation  to  any  advowson  or  right  *^®™'  *°" 
of  patronage  or  presentation,  part  of  the  possessions  of  a 

see,  which  might  be  exchanged  or  otherwise  disposed  of  ' 
by  scheme  of  the  Ecclesiastical  Commissioners  confirmed 
by  her  Majesty  in  Council ;  nor  shall  any  such  order 
under  this  Act  be  made  in  relation  to  any  ecclesiastical 
patronage  or  power  of  nomination  or  appointment  of  any 
curate,  chaplain,  or  spiritual  person  under  any  trust 
without  the  consent  of  the  Ecclesiastical  Commissioners 
under  their  common  seal.  • 

3.  Any   costs  necessarily  incident   to   effecting  the  How  costs 
aforesaid  transfers  shall  be   defrayed  by  order  of  the  ^!^ed. 
said  Charity  Commissioners  out  of  the  property,  real  or 
personal,  as  the  said  Charity  Commissioners  may  direct, 
which  shall  be  transferred  as  aforesaid. 

4.  Provided  always,  that  nothing  herein  contained  Act  not  to 
shall  be  construed  to  extend  to  or  in  any  way  affect  within  the 
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^^^*  *•     trusts  of  a  visitorial  or  any  other  nature  or  character 
umveraitieB,    excrcised  in  or  over  any  coUeffe,  hall,  or  school  within 

andoolleffes  of  ,  ... 

Eton,  Win-    the  precincts  or  under  the  jurisdiction  or  government 

Weatminster.  of  either  of  thc  univcrsitics  of  Oxford  or  Cambridge, 

or  in  or  over  the  colleges  or  schools  of  Saint  Mary  at 

Eton,   Saint  Mary  at  Winchester,  and  Saint  Peter  at 

Westminster. 

Act  not  to  5.  Provided  also,  that  nothing  in  this  Act  contained 

endow-  shall    be    construed  to   extend   to   endowments   of   an 

omenta,   0.      eleemosynary  or  any  other  character,  whose  foundation 

trusts  are  or  may  be  governed  by  any  specific  Act  of 

Parliament. 


(    673    ) 


THE  CHARITABLE  TRUSTEES  INCORPORA- 
TION ACT,  1872. 

35  &  36  Vict.  c.  24. 

An  Act  to  facilitate  the  Incorporation  of  Trustees  of  CJiarities 

for  Religious^   Educational^    Literary^    Scientifc,    and 

Public  Charitable  Purposes^  and  the  Enrolment  of  certain 

Charitable  Trust  Deeds.  [27th  June,  1872.] 

Whereas  it  is  expedient  to  facilitate  the  incorporation  of 
the  trustees  of  charities  established  for  religious,  educa- 
tional, literary,  scientific,  or  public  charitable  purposes, 
and  to  provide  for  the  due  protection  and  transmission 
of  the  property  belonging  to  or  vested  in  such  charities, 
or  trustees  of  such  charities,  and  to  diminish  the  expense 
of  enrolment  under  an  Act  passed  in  the  thirtieth  year 
of  the  reign  of  her  present  Majesty,  intituled  ^^  An  Act 
to  make  further  provision  for  the  enrolment  of  certain 
deeds,  assurances,  and  other  instruments  relating  to 
charitable  trusts :" 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows: 

1.  From  and  after  the  passing  of  this  Act  it  shall  be  Upon  appii- 
lawful  for  the  trustees  (J)  or  trustee  for  the  time  being  of  SMteeaof 
any  charity  for  religious,  educational,  literary,  scientific,  cSmSS^*^' 
or  public  charitable  purposes  (c),  to  apply,  in  manner  here-  "^"^^t'^*^. 
inafter  mentioned  (rf),  to  the  Charity  Commissioners  for  cate  of  regria- 
England  and  Wales  for  a  certificate  of  registration  of  the  corporate 

^  body  W. 
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^^^  ^'  trustees  of  any  such  charity  as  a  corporate  body ;  and  if 
the  Commissioners,  having  regard  to  the  extent,  nature, 
and  objects  and  other  circumstances  of  the  charity,  shall 
consider  such  incorporation  expedient,  they  may  grant 
such  certificate  accordingly,  subject  to  such  conditions  or 
directions  as  they  shall  think  fit  to  insert  in  their  certifi- 
cate relating  to  the  qualifications  and  number  of  the 
trustees,  their  tenure  or  avoidance  of  office,  and  the 
mode  of  appointing  new  trustees,  and  the  custody  and 
use  of  the  common  seal ;  and  the  trustees  of  such  charity 
shall  thereupon  become  a  body  corporate  by  the  name 
described  in  the  certificate,  and  shall  have  perpetual 
succession  and  a  common  seal,  of  which  the  device  shall 
be  approved  by  the  Commissioners,  and  power  to  sue 
and  be  sued  in  their  corporate  name,  and  to  hold  and 
acquire,  notwithstanding  the  statutes  of  mortmain  (^), 
and  by  instruments  under  their  common  seal  to  convey, 
assign,  and  demise,  any  present  or  future  property,  real 
or  personal,  belonging  to,  or  held  for  the  benefit  of,  such 
charity,  in  such  and  the  like  manner,  and  subject  to  such 
restrictions  and  provisions,  as  such  trustees  might,  with- 
out such  incorporation,  hold  or  acquire,  convey,  assign, 
or  demise  the  same  for  the  purposes  of  such  charity : 
Provided  that  nothing  herein  contained  shall  be  taken  or 
construed  so  as  to  extend,  modify,  or  control  any  of  the 
provisions  of  an  Act  passed  in  the  ninth  year  of  his 
Majesty  King  George  the  Second,  chapter  thirty-six, 
intituled  '^An  Act  to  restrain  the  disposition  of  lands 
whereby  the  same  become  unalienable,"  or  to  make  valid 
any  gift,  grant,  or  purchase  which  would  be  invaUd 
under  the  enactments  contained  in  that  Act. 

Benefits  of  (a)  It  has  been  seen  {ante,  p.  562}  that  the  management  of  the  estates  of 

inoorporation.  hilarities  by  corporations  has  been  found  to  be  attended  with  serious  dis- 
advantages. On  the  other  hand,  there  are  certain  obyious  advantages 
derivable  from  incorporation.  One,  not  the  least  of  thorn,  is  that  the 
establishment  of  an  immortal  body  obviates  the  great  and  recurring  expense 
of  conveyances  and  transfers  on  every  appointment  of  new  trustees. 
Object  of  The  present  Act  was  designed  to  secure  the  advantages,  without  the  dia- 

^^'  advantages,  of  incorporation,  this  object  being  obtained  by  means  of  a  clause 

(see  sect.  5,  po«<),  similar  to  that  which  it  had  long  boon  the  practioe  to 
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introduce  into  charters  of  incorporation,  providing  that  the  liability  of      Sect.  1 
trustees  and  managers  should  remain  unaffected  by  the  incorporation.  (a) — (e). 

The  Act  has,  however,  been  little  used  (see  antey  p.  452).    The  reason  is,  Benefits 
that  all  the  benefits  of  incorporation  are  obtained  by  vesting  the  charity  secured  by 
property  in  the  official  trustee  of  charity  lands,  and  the  official  trustees  of  IS?*?^?  ^ 
charitable  funds  respectively.     See  ante,  p.  563.  tnuteeB. 

(6)  Defined  by  sect.  14  of  this  Act,  poaL 

(c)  For  the  meaning  of  **  public  charitable  purposes,"  see  sect.  14  of  this 
Act,  poaL 

(d)  Sect.  3,  poai. 

(c)  Now  Part  I.  of  the  Mortm.  and  Charit.  Uses  Act,  1888,  ante. 
The  effect  of  this  and  the  following  provision  is,  that  corporations  con- 
stituted under  this  section  are  relieved  from  the  disabilities  to  which,  as 
corporations,  they  would  otherwise  have  been  subject  under  the  Statutes  of 
Mortmain  (now  Part  I.  of  the  Mortm.  and  Charit.  Uses  Act,  1888).  But  the 
provisions  of  9  Geo.  II.  c.  36  (now  Part  II.  of  the  Mortm.  and  Charit.  Uses 
Act,  1888),  which  relate  to  all  gifts  of  land,  or  an  interest  in  land  to  charities, 
whether  incorporated  or  not,  are  not  affected  by  the  present  section. 


2.  Tlie  certificate  of  incorporation  shall  vest  in  such  Estate  to 
body  corporate  all  real  and  personal  estate,  of  what  ^rpoiate^  ^ 
nature  or  tenure  soever,  belonging  to  or  held  by  any 
person  or  persons  in  trust  for  such  charity,  and  there- 
upon any  person  or  persons  in  whose  name  or  names 
any  stocks,  funds,  or  securities  shall  be  standing  in  trust 
for  the  charity,  shall  transfer  the  same  into  the  name 
of  such  body  corporate,  except  as  hereinafter  provided ; 
and  all  covenants  and  conditions  relating  to  any  such 
real  estate  enforceable  by  or  against  the  trustees  thereof 
before  their  incorporation  shall  be  enforceable  to  the 
same  extent  and  by  the  same  means  by  or  against  them 
after  their  incorporation :  Provided  always,  that  if  such 
property  shall  be  of  copyhold  or  customary  tenure,  and 
liable  to  the  payment  of  any  fine  or  heriot  on  the  death 
or  alienation  of  the  tenant  or  tenants  thereof,  it  shall  be 
lawful  for  the  lord  or  lady  of  the  manor  of  which  such 
property  shall  be  holden,  on  the  granting  of  the  said 
certificate,  and  at  the  expiration  of  every  period  of  forty 
years  thereafter  so  long  as  such  property  shall  belong  to 
such  body  corporate,  to  receive  and  take  a  sum  corre- 
sponding to  the  fine  and  heriot,  if  any,  which  would 
have  been  payable  by  law  upon  the  death  or  alienation 
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of  the  tenant  or  tenants  thereof,  and  to  recover  the  same 
by  any  means  which  such  lord  or  lady  could  have  used 
in  the  event  of  the  death  or  alienation  of  the  tenant  or 
tenants  of  such  property,  such  payments  to  be  in  full  of 
all  fines  and  heriots  payable  in  respect  of  the  same  pro- 
perty :  Provided  also,  that  such  certificate  shall  not  have 
the  effect  of  summarily  transferring  or  directing  the 
transfer  to  the  incorporated  trustees  any  stocks,  funds, 
or  securities  held  by  the  Ofiicial  Trustees  of  Charitable 
Funds  for  the  benefit  of  the  charity,  but  the  same  shall 
be  transferable  only  by  the  oflScial  trustees  to  the  incor- 
porated trustees  under  the  discretionary  order  of  the 
Commissioners,  and  by  the  ordinary  means  of  transfer  or 
assignment. 


Fartioulars 
respecting 
application. 


3.  Every  application  to  the  Commissioners  for  a  certifi- 
cate under  this  Act  (a)  shall  be  in  writing,  signed  by  the 
person  or  persons  {b)  making  the  same,  and  shall  contain 
the  several  particulars  specified  in  the  schedule  hereto, 
or  such  of  them  as  shall  be  applicable  to  the  case.  The 
said  Commissioners  may  require  such  declaration  or  other 
evidence  in  verification  of  the  statements  and  particulars 
in  the  application,  and  such  other  particulars,  informa- 
tion, and  evidence,  if  any,  as  they  may  think  necessary 
or  proper. 

(a)  See  sect.  1,  ayite* 

(h)  The  trustees  or  trustee  of  the  charity :  sect.  1,  atiU, 


Nomination 
of  trustees, 
and  filling 
up  vacancies. 


4.  Before  a  certificate  of  incorporation  shall  be 
granted  (a),  trustees  of  the  charity  shall  have  been 
effectually  appointed  to  the  satisfaction  of  the  Com- 
missioners, and  where  a  certificate  of  incorporation 
shall  have  been  granted  vacancies  in  the  number  of 
the  trustees  of  such  charity  shall  from  time  to  time 
be  filled  up  so  far  as  shall  be  required  by  the  consti- 
tution or  settlement  of  the  charity,  or  by  any  such 
conditions   or   directions   as    aforesaid,   by    such    legal 
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means  as  would  have  been  available  for  the  appoint-  tteot-  ^ 
ment  of  new  trustees  of  the  charity  if  no  certificate  of 
incorporation  had  been  granted,  or  otherwise  as  shall 
be  required  by  such  conditions  or  directions  as  afore- 
said, and  the  appointment  of  every  new  trustee  shall 
be  certified  by  or  by  the  direction  of  the  trustees  to 
the  Commissioners,  either  upon  the  completion  of  such 
appointment  or  when  the  next  return  of  the  yearly 
income  and  expenditure  of  the  charity  shall  or  ought 
to  be  made  to  the  Commissioners  under  the  general 
law  (i),  with  which  the  certificate  of  such  appointment 
shall  be  sent,  and  within  one  month  after  the  expiration 
of  each  period  of  five  years  after  the  grant  of  a  certifi- 
cate of  incorporation,  or  whenever  required  by  the  Com- 
missioners, a  return  shall  be  made  to  the  said  Commis- 
sioners by  the  then  trustees  of  the  names  of  the  trustees 
at  the  expiration  of  each  such  period  with  their  resi- 
dences and  additions. 

(o)  Sect.  1,  ante, 

{b)  See  Charit.  Trusts  Amend.  Act,  1855,  s.  44,  ante. 

5.  After  a  certificate  of  incorporation  has  been  granted  LiabOity  of 
under  the  provisions  of  this  Act  all  trustees  of  the  charity,  otiiers,  not- 
notwithstanding  their  incorporation,  shall  be  chargeable  ^to^tow 
for  such  property  as  shall  come  into  their  hands,  and 

shall  be  answerable  and  accountable  for  their  own  acts, 
receipts,  neglects,  and  defaults,  and  for  the  due  admi- 
nistration of  the  charity  and  its  property,  in  the  same 
manner  and  to  the  same  extent  as  if  no  such  incorpora- 
tion had  been  effected,  and  nothing  herein  contained 
shall  diminish  or  impair  any  control  or  authority  exer- 
ciseable  by  the  Commissioners  over  the  trustees  who 
shall  be  so  incorporated,  but  they  shall  remain  subject 
jointly  and  separately  to  such  control  and  authority  as 
if  they  were  not  incorporated  (a). 

(a)  See  n.  (a)  to  sect.  1  of  this  Act,  ante, 

6.  A  certificate  of  incorporation  so  granted  shall  be  Ceitmoateto 

be  evidence 
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Sect.  6. 

of  oom- 
plianoe  with 
requiflitioiis. 


conclusive  evidence  that  all  the  preliminary  requisitions 
herein  contained  and  required  in  respect  of  such  incor- 
poration have  been  complied  with,  and  the  date  of  incor- 
poration mentioned  in  such  certificate  shall  be  deemed 
to  be  the  date  at  which  incorporation  has  taken  place. 


Commis- 
sioners to 
keepreoord 
of  applica- 
tions  for 
oertifioates, 
&c.,  and 
charge  fees 
for  inspeo- 
tion. 


Enfoioement 
of  orders  and 
directions 
of  Commis- 
sioners. 


7.  The  said  Commissioners  shall  keep  a  record  of  all 
such  applications  for  and  certificates  of  incorporation, 
and  shall  preserve  all  documents  sent  to  them  under  the 
provisions  of  this  Act,  and  any  person  may  inspect  such 
documents,  under  the  direction  of  the  Commissioners, 
and  any  person  may  require  a  copy  or  extract  of  any 
such  document  to  be  certified  under  the  hand  of  the 
secretary  (a)  or  chief  clerk  of  the  said  Commissioners, 
and  there  shall  be  paid  for  such  certified  copy  or  extract 
a  fee,  to  be  fixed  by  the  Commissioners,  not  exceeding 
f ourpence  for  each  folio  of  such  copy  or  extract, 

(a)  Or  any  officer  authorised  by  order  of  the  Board  of  Charity  Oommis- 
sioners  to  act  on  behalf  of  the  secretary :  Charit.  Trusts  Act,  1887,  s.  3,  ante, 

8.  All  conditions  and  dii'ections  inserted  in  any  certi- 
ficate of  incorporation  (a)  shall  be  binding  upon  and 
performed  or  observed  by  the  trustees  as  trusts  of  the 
charity,  and  shall  also  be  enforceable  by  the  same  means 
or  in  the  same  manner  as  any  orders  made  by  the  Com- 
missioners under  their  ordinary  jurisdiction  may  now  be 
enforced  (b). 

(a)  See  sect.  1,  ante, 

{b)  See  Charit.  Trusts  Act,  18d3,  s.  14,  and  Charit.  Trusts  Amend.  Act, 
1855,  s.  9,  ante. 


Applioationfl 
and  oertift- 
catcs  to  be 
stamped. 


9.  Every  application  for  a  certificate  of  incorporation 
under  this  Act,  and  every  such  certificate,  shall  be 
charged  with  a  stamp  duty  of  ten  shillings,  and  a  stamp 
denoting  the  payment  of  that  duty  shall  be  impressed  or 
fixed  upon  such  application  or  certificate. 
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10.  After  the  incorporation  of  the  trustees  of  any    Sect  10. 
charity  pursuant  to  this  Act  every  donation,  gift,  and  Gif ta  to 
disposition   of   property,   real   or  personal,   theretofore  in^^ratiOT^ 
lawfully  made  (but  not  having  actually  taken  effect),  %^l^^ 
or  thereafter  lawfully  made  by  deed,  will,  or  otherwise  ^'^^'^ 

to  or  in  favour  of  such  charity,  or  the  trustees  thereof, 
or  otherwise  for  the  purposes  thereof,  shall  take  effect 
as  if  the  same  had  been  made  to  or  in  favour  of  the 
incorporated  body  or  otherwise  for  the  like  purposes. 

11.  Every   contract   made  or   entered   into    by  the  Contracts  not 
trustees  of  a  charity,  which  would  be  valid  and  binding  bo  binding  in 
according  to  the  constitution,  settlement,  or  rules  of  the  ^^^"^^^^  **"^ 
charity,  if  no  such  incorporation  had  taken  place  as 
aforesaid,  shall  be  valid  and  binding  although  the  same 

shall  not  have  been  made  or  entered  into  under  the 
common  seal  of  the  trustees. 

12.  Any  company  or  person  who  shall  make  or  permit  Payments  on 
to  be  made  any  transfer  or  payment  bonS,  fide,  in  reliance  reliance  on 
on  any  instruments  to  which  the  common  seal  of  any  JSXJt^. 
body  corporate  created  under  this  Act  is  aflSxed,  shall  be 
indemnified  and  protected  in  respect  of  such  transfer  or 
payment,  notwithstanding  any  defect  or  circumstance 
affecting  the  execution  of  the  instrument. 

13.  And  whereas  hy  an  Act  parsed  in  the  thirtieth  year  of  Enrolment 
tJie  reign  of  her  present  Majesty^  chapter  fifty-seven^  intituled  hav^b^i^t 
^^  An  Act  to  make  further  provisions  for  the  enrolment  of^^^^^^ 
certain  Deeds^  Assurances^  and  other  instruments  relating  to 
Charitable  Trusts^^^  provision  was  made  for  the  enrolment  upon 
application  by  summons  in  a  summary  way  to  the  Court  of 
Chancery y  and  by  order  of  the  Court  made  upon  such  applica- 
tion of  certain  deeds j  assurances^  and  other  instruments  relating 

to  charitable  trusts^  and  it  is  expedient  to  extend  such  pro- 
vision and  to  facilitate  the  enrolling  of  deedsy  assurances^  and 
instruments  relating  to  charitable  trusts  where  the  original 
deeds  creating  sv^h  trusts  have  been  lost^  or  when  the  same 
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^^^'  ^^  have  not  been  enrolled  in  proper  tune :  Be  it  enacted^  from 
and  after  the  passing  of  this  Acty  if  the  clerk  of  enrolments  in 
Chancery  for  the  time  being  shall  be  satisfied^  by  affidavit  or 
otherwise^  that  the  deedy  assurancey  or  other  instruments  con- 
veying or  charging  the  hereditamentSy  estutey  or  interest  for 
charitable  uses  was  made  really  and  bond  fide  for  full  and 
valuable  consideration  actually  paid  at  or  before  tlie  making 
or  perfecting  thereof  or  reserved  by  way  of  rentcharge  or 
other  annual  paymenty  or  partly  paid  at  or  before  the  making 
or  perfecting  of  such  deedy  assuranccy  or  other  instrument  and 
partly  reserved  as  aforesaidy  without  fraud  or  collusiony  and 
that  at  the  time  of  the  application  to  the  said  clerk  of  enrol- 
ments possession  or  enjoyment  is  held  under  such  deedy  assur- 
anccy  or  other  instrumenty  and  that  the  omission  to  enrol  the 
same  in  proper  time  has  arisen  from  ignorance  or  inadvertenccy 
or  from  t/ie  destruction  tliereof  by  time  or  acddenty  it  shall 
be  lawful  for  the  said  clerk  of  enrolments  to  enrol  the  deedy 
assurancCy  or  instrument  to  which  the  application  relateSy  or 
such  a  subsequent  deed  as  in  the  said  Act  mentionedy  as  the 
case  may  bCy  and  the  same  shall  thereupon  be  enrolled  accord- 
inglyy  and  such  enrolment  shall  be  as  valid  and  effective  for  all 
purposes  as  if  the  same  had  been  made  under  the  autliority  of 
the  said  last-mentioned  Act.  Over  and  above  the  ordinary  fee 
payable  upon  the  enrolment  of  any  deedy  assurancCy  or  other 
instrumenty  there  shall  be  paid  upon  the  enrolment  under  this 
section  of  any  deedy  assurancCy  or  other  instrumenty  the  further 
fee  of  ten  shillings  (a). 

(a)  This  section  is  repealed  by  the  Mortm.  and  Chant.  Uses  Act,  1888, 
ante.    See  further,  ante,  pp.  421  e<  Beq, 

Definition  of  14,  The  words  '^public  charitable  purposes''  shall 
licTharitebie  mean  all  such  charitable  purposes  as  come  within  the 
?«^J^;.'»  meaning,  purview,  or  interpretation  of  the  statute  of 
the  forty-third  year  of  Queen  Elizabeth,  chapter  four(a), 
or  as  to  which,  or  the  administration  of  the  revenues  or 
property  applicable  to  which,  the  Court  of  Chancery 
has  or  may  exercise  jurisdiction  (i);  and  the  word 
"trustees"  shall  include  the  governors,  managers,  or 
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other  persons  having  the  conduct  or  management  of  any    Sect.  14. 
charity. 

(a)  See  Chap.  I.,  ante, 
(h)  See  ante,  pp.  88  et  seq, 

15.  This  Act  may  be  cited  for  all  purposes  as  "  The  Short  titte. 
Charitable  Trustees  Incorporation  Act,  1872." 


SCHEDULE. 

The  objects  of  the  charity  and  the  niles  and  regulations  of  the  same, 
together  with  the  date  of  and  parties  to  every  deed,  will,  or  other  instru- 
ment, if  any,  creating,  constituting,  or  regulating  the  same. 

A  statement  and  short  description  of  the  property,  real  and  personal,  which 
at  the  date  of  the  application  is  possessed  by  or  belonging  to  or  held  on 
behalf  of  such  charity. 

The  names,  residences,  and  additions  of  the  trustees  of  such  charity. 

The  proposed  title  of  the  corporation,  of  which  title  the  words  "trustees" 
or  "  governors "  and  **  registered"  shall  form  part. 

The  proposed  device  of  the  common  seal,  which  shall  in  all  cases  bear  the 
name  of  incorporation. 

The  regulations  for  the  custody  and  use  of  the  common  seal. 


(    682    ) 


Short  title. 


Power  of 

Charity 

ComnuB- 

Mooers,  on 

application 

ox  Seoretarj 

of  State,  to 

make  sohome 

respecting 

prifton 

oharitiea. 


16  &  17  Vict. 
0.  137,  &c. 


THE  PRISON  CHARITIES  ACT,  1882. 

45  &  46  Vict.  c.  65. 

An  Act  to  make  provision  respecting  certain  Prison  Charities. 

[18th  August,  1882.] 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  as  the  Prison  Charities  Act, 
1882. 

2.  Where  the  Charity  Commissioners  for  England 
and  Wales  (in  this  Act  referred  to  as  the  Charity  Com- 
missioners) would  have  power  to  make  an  order  for  the 
establishment  of  a  scheme  for  the  administration  of  a 
prison  charity  as  hereinafter  defined,  if  application  for 
such  scheme  were  made  by  the  trustees  or  persons  acting 
in  the  administration  of  the  charity  (a),  such  Commis- 
sioners shall  also  have  power  to  make  a  like  order  upon 
the  application  of  one  of  her  Majesty's  principal  Secre- 
taries of  State  in  like  manner  as  if  he  were  the  said 
trustees,  and  the  Charitable  Trusts  Acts,  1853  to  1869, 
shall  apply  accordingly. 

Provided  that  nothing  in  this  Act  shall  authorize  the 
making  of  a  scheme  upon  the  application  of  the  Secretary 
of  State  in  a  case  where  the  prison  charity  is  applied  for 
other  purposes  in  pursuance  of  any  special  Act  of  Par- 
liament (i). 

For  the  pmposes  of  this  Act  the  expression  "  prison 
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charity"  means  a  charity  the  endowment  of  which  is  ap-  Sect«  8. 
plicable  for  the  benefit  of  any  prisoners,  or  for  any  pur- 
pose connected  with  any  prisoners  or  prison,  whether  the 
prisoners  be  confined  in  or  the  prison  be  a  common  gaol, 
house  of  correction,  or  other  place  of  confinement,  and 
where  the  endowment  of  a  charity  is  partly  applicable 
for  the  purposes  aforesaid  and  partly  for  other  purposes, 
so  much  of  the  endowment  as  appears  to  the  Charity 
Commissioners  to  be  applicable  for  the  aforesaid  pur- 
poses shall  be  deemed  to  be  a  prison  charity  within  the 
meaning  of  this  Act. 

(a)  See  Oharit.  Trusts  Act,  1860,  s.  2,  ante. 

This  Act  creates  no  new  jurisdiction.  The  Charity  Commissioners  have  Effect  of  Act. 
always  had  the  same  power  to  make  schemes  for  prison  charities  as  for  all 
other  charities.  The  effect  of  the  present  Act  is  merely  to  enable  the  Home 
Secretary  to  put  the  commissioners  in  motion.  It  does  not,  however,  deprive 
the  trustees  of  a  prison  charity  of  the  right  previously  possessed  by  them  to 
apply  to  the  commissioners  for  a  scheme.    See  further,  anie^  p.  459. 

{b)  The  Queen's  Prison  Discontinuance  Act,  1862  (25  &  26  Vict.  c.  104), 
provided  by  sect.  13  that  all  charitable  gifts  and  bequests  applicable  to  the 
relief  of  the  poor  debtors  or  other  prisoners  in  the  Queen's  Prison  should  be 
applied  for  the  relief  of  discharged  or  other  prisoners  in  England  in  such 
manner  as  might  be  settled  by  a  judge  of  the  Court  of  Chancery. 
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44  &  45  Vict.  c.  80. 

An  Act  for  the  Externum  of  Allotments. 

[18th  August,  1882.] 

Whereas  by  an  Act  2  William  IV.  cap.  42,  the  trustees 
of  lands  allotted  under  Inclosure  Acts  or  otherwise  ap- 
propriated for  the  benefit  of  the  poor  of  any  parish, 
together  with  the  churchwardens  and  overseers  of  the 
poor  in  parish  vestry  assembled,  are  required  to  let  por- 
tions of  such  lands  in  quantities  of  not  more  than  one 
statute  acre  to  any  one  individual,  according  to  their 
discretion,  as  a  yearly  occupation  from  Michaelmas  to 
Michaelmas,  and  at  such  rent  as  land  of  the  same  quality 
is  usually  let  for  in  the  said  parish,  to  industrious  cot- 
tagers of  good  character,  being  day  labourers  or  journey- 
men legally  settled  in  the  said  parish,  or  dwelling  within 
or  near  its  bounds  : 

And  whereas  the  provisions  of  the  said  Act,  from  its 
limited  application  and  other  causes,  have  been  only 
partially  carried  out : 

And  whereas  it  is  expedient  that  having  regard  to  the 
present  poor  law,  the  benefit  thereof  should  be  extended 
to  all  the  irremovable  poor,  and  that  the  same  should  be 
extended  to  all  lands,  whether  cultivated  or  uncultivated, 
held  for  the  benefit  of  the  poor  as  hereinafter  described, 
and  that  a  summary  remedy  should  be  afforded  (a) : 

Be  it  therefore  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
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present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows : 

(a)  The  Act  2  Will.  lY.  c.  42,  as  stated  in  this  preamble,  only  enables  2  Will.  IV. 
allotments  to  be  made  to  "  industrious  cottagers  of  good  character,  being  day  <)•  ^2< 
labourers  or  journeymen  legally  settled  in  the  said  parish,  or  dwelling  within 
or  near  its  bounds."    The  Act  will  be  found  in  App.  I.  to  this  Book,  poet. 

The  Poor  Allotments  Management  Act,  1873  (36  &  37  Vict.  c.  19),  relates  Poor 
only  to  lands  allotted  for  the  benefit  of  the  poor  under  Inclosure  Acts  passed  Allotments 
previously  to  8  &  9  Vict.  c.  118,  in  the  Act  called  Local  Inclosure  Acts.    It  ^^  ^jz. 
was  designed  to  meet  cases  where  the  number  of  allotment  wardens,  trustees 
or  other  functionaries,  was  larger  than  was  conyenient  for  the  management 
of  allotments.    It  accordingly  provides  for  the  annual  appointment  of  com- 
mittees of  not  more  than  twelve,  or  less  than  six,  members  of  their  own 
body  by  (1)  allotment  trustees,  (2)  the  vestry  of  any  parish  empowered  to 
make  an  order  in  respect  of  poor  allotments  under  2  Will.  IV.  c.  42,  when 
the  allotment  trustees,  or  persons  entitled  to  attend  the  vestry  respectively, 
exceed  twenty :  sect.  2.    It  was  provided  by  sect.  16  that  nothing  in  the  Act 
should  affect  a  scheme  made  by  the  Charity  Commissioners  under  the  Charit. 
Trusts  Acts.    The  Act  will  be  found  in  App.  I.  to  this  Book,  post. 

The  present  Act  was  passed,  as  stated  in  the  preamble,  for  the  purpose  of  Object  of 
extending  the  benefit  of  2  Will.  IV.  c.  42  to  all  the  irremovable  poor,  its  Present  Act. 
main  object  being  to  provide  for  the  letting  in  allotments  of  land  held  in 
trust  for  dole  charities.    It  applies  to  all  allotments  within  2  Will.  IV.  c.  42, 
whether  within  the  Poor  Allotments  Management  Act,  1873,  or  not. 

This  Act  has  given  rise  to  considerable  difficulties.    Some  of  them  are  Difficulties  in 
mentioned  in  the  notes  to  the  particular  sections  under  which  they  arise :  working  Act. 
see  n.  (a)  to  sect.  9,  and  n.  (a)  to  sect.  11,  post.    Others,  and  also  the  sug- 
gestions which  have  been  made  with  regard  to  further  legislation,  will  be 
found  ante,  pp.  460,  461. 

Sect.  13,  sub-s.  (2),  of  the  Allotments  Act,  1887  (50  &  51  Vict.  c.  48),  Allotments 
empowers  trustees,  with  the  sanction  of  the  Charity  Commissioners,  to  sell  Act,  1887. 
or  let  land  applicable  for  allotments  under  this  Act  to  the  sanitary  authority. 
The  section  is  printed  post,  p.  697. 

1.  In  this  Act  "  trustees"  shall  mean  trustees,  feoffees,  interpre- 

,  tation. 

and  managers,  whether  corporate  or  sole,  or  a  committee 

of  the  same  in  such  cases  as  are  provided  for  in  the  Poor  36  &  37  Vict. 

Allotments  Management  Act,  1873. 

2.  This  Act  may  be  cited  as  the  Allotments  Extension  short  title. 
Act,  1882. 

8.  This  Act  shall  not  apply  to  Scotland  or  Ireland.       ^l^^^""^ 

4,  All  trustees  in  whom  lands  are  vested  or  by  whom  Trustees  of 
the  same  are  held  or  managed  for  the  benefit  of  the  poor  for  benefit  of 
of  any  parish  or  place  in  or  adjoining  to  that  in  which  giyj^tioe  as 

to  letting  («). 
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6^'^  such  lands  are  situate,  and  whereof  the  rents  or  produce 
are  distributed  in  gifts  of  money,  doles,  fuel,  clothing*, 
bread,  or  other  articles  of  sustenance  or  necessity  (A),  shall, 
where  such  lands  are  not  otherwise  used  for  the  benefit 
of  the  parish  in  which  it  is  situate  as  a  recreation  ground, 
or  otherwise  for  the  enjoyment  or  general  benefit  of  the 
inhabitants,  take  proceedings,  subject  as  hereinafter 
mentioned,  for  letting  such  lands  in  allotments  to 
cottagers,  labourers,  and  others  (e?),  and — 

(L)  They  shall  set  apart  for  the  puipose  of  this  Act 
such  field  or  other  portion  of  the  said  lands  as 
is  most  suitable,  as  regards  distance  and  other- 
wise, for  allotments,  and  give  public  notice,  in 
manner  directed  by  the  schedule  to  this  Act,  of 
the  field  or  portion  so  set  apart,  specifying  the 
situation  and  extent  thereof,  and  the  rent  per 
acre  or  rod  which  they  are  ready  to  accept  for 
the  same  when  let  in  allotments,  and  the  times 
and  places  at  which  applications  for  allotments 
are  to  be  made : 
(2.)  If  any  applications  for  an  allotment  are  received 
within  the  time  fixed  by  the  notice  the  trustees 
shall  forthwith  proceed  to  obtain  possession  of 
the  field  or  portion  set  apart,  or  of  so  much 
thereof  as  is  required  for  the  applications,  and 
to  fence  the  same  (if  necessary),  and  to  let  the 
same  in  manner' provided  by  this  Act  (d) : 
(3.)  If  the  whole  of  the  field  or  portion  so  set  apart  is 
let  in  allotments  the  trustees  shall  proceed  as 
soon  as  they  have  power  so  to  do  to  set  apart 
another  field  or  portion  of  their  lands  for  the 
purpose  of  this  Act,  and  give  public  notice 
thereof  as  directed  by  this  section,  and  so  on 
imtil  the  whole  of  their  lands  are  let  in  allot- 
ments, or  no  applications  are  received  for 
further  allotments : 
Provided  that — 
(a.)  If  application  is  made  within  the  time  aforesaid 
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for  paxt  only  of  the  field  or  portion  so  set  apart,      Sect,  i. 
the  remainder  thereof  may  be  let  as  provided  by 
this  Act  in  the  case  of  unlet  allotments  (^),  and 

(b.)  It  shall  not  be  necessary  for  the  trustees  to  set 
apart  any  portion  of  any  such  lands  as  afore- 
said, the  separation  of  which  from  the  re- 
mainder of  such  lands  not  set  apart  for  the 
time  being  may  make  it  impossible  to  let  such 
remainder  without  substantial  loss  to  the 
charity,  when  the  whole  of  such  lands  cannot 
conveniently  be  set  apart  for  allotments ;  and 
they  shall  have  the  same  powers  of  letting  any 
remainder  of  such  lands,  not  set  apart  for  the 
time  being,  as  if  this  Act  had  not  passed ;  and 

(c.)  If  no  application  is  made  within  the  time  aforesaid 
for  any  part  of  the  field  or  portion  so  set  apart, 
the  like  public  notice  as  is  required  in  the  first 
instance  shall  be  given  by  the  trustees  once  in 
every  succeeding  year ;  and 

(d.)  Where  the  said  lands  are  at  any  time  held  on 
lease,  the  trustees  shall  proceed  to  act  in  pur- 
suance of  this  Act  upon  the  expiration  of  such 
lease,  and  this  Act  shall  apply  as  if  such  expira- 
tion were  the  passing  of  this  Act. 

(a)  This  Act  does  not  interfere  with  the  power  of  authorizing  a  sale  of 
charity  lands  possessed  by  the  Charity  Commissioners  under  the  Chant. 
Trusts  Acts  :  Pariah  of  Sutton  to  Church,  26  Ch.  D.  173. 

The  language  of  this  section  is  wide  enough  to  include  land  aUotted  under 
a  Local  Inclosure  Act  in  lieu  of  rights  of  cutting  fuel,  even  though  such  land 
is  not  within  2  WiU.  IV.  c.  42  :  ibid. 

(b)  These  words  must  probably  be  confined  to  gifts  in  the  nature  of  doles, 
which  are  precarious  and  uncertain.  They  would  not,  it  is  conceived,  apply 
to  permanent  forms  of  relief,  such  as  the  stipends  of  almspeople,  or  pensions, 
which  are  free  from  the  mischieyous  incidents  attaching  to  doles. 

(c)  See  note  (a)  to  sect.  3,  ante, 
{d)  Sect.  13,  po8t. 

(f)  Ibid,  sub-s.  (6). 

5.  If  any  of  the  said  lands  shall  be  found  to  lie  at  an  power  to  let 
inconvenient  distance  from  the  residences  of  any  cot-  Jj^^^^^' 
tagers  or  labourers  it  shall  be  lawful  for  the  trustees  to  ^^^^^  W- 
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Sect.  6. 


Saggested 
extension  of 
section. 


Saying  old 
rights. 


Preference 
to  cottagers 
living  in 
paridbes 
where  the 
lands  are 
situate. 


let  such  landUy  or  any  part  thereof,  for  the  best  rent  that 
can  be  procured  for  the  same,  and  to  hire  in  lieu  thereof, 
for  the  purposes  of  this  Act,  other  land  more  favourably 
situated  for  allotments  to  the  poor  of  the  parish  or  place 
for  whose  benefit  such  lands  are  held  in  trust. 

(a)  It  was  suggested  by  the  Select  Committee  of  1884  on  the  Chant.  Trusts 
Act,  in  the  separate  report  which  they  published  with  regard  to  this  Act  (see 
anUf  p.  460),  that  this  section  should  be  extended  to  the  case  of  lands  which  it 
is  desirable  to  exempt  for  other  reasons  than  distance,  as  where  the  letting 
of  land  in  allotments  would  greatly  diminish  its  value  (in  the  case,  for 
instance,  of  breaking  up  old  pasture  land),  and  that  the  Charity  Commis- 
sioners should  be  empowered  to  make  their  certificate  of  exemption  under 
sect.  11  (see  note  (a)  to  that  section,  poet)  conditional  on  the  trustees  taking 
steps  to  hire  land  in  substitution. 

6.  Neither  this  Act  nor  section  twelve  (a)  of  the  Poor 
Allotments  Management  Act,  1873,  shall  extend  or  be 
applicable  to  any  lands  with  regard  to  which  the  pro- 
visions of  the  second  William  the  Fourth,  chapter  forty- 
two,  have  been  put  into  operation ;  but  all  industrious 
cottagers  of  good  character,  being  day  labourers  or 
journeymen,  whether  legally  settled  in  any  parish  in 
which  the  said  Act  of  second  WUliam  the  Fourth,  chapter 
forty-two,  has  been  put  into  operation,  or  dwelling 
within  its  bounds  or  those  of  the  adjoining  parishes,  or 
being  poor  persons  in  any  such  parishes,  shall  at  all 
times  be  entitled  to  and  enjoy  the  benefits,  rights,  and 
privileges  created  and  conferred  by  the  second  William 
the  Fourth,  chapter  forty-two,  in  as  full  and  ample  a 
manner  as  they  would  have  been  entitled  to  and  have 
enjoyed  the  same  if  they  had  been  legally  settled  in  the 
parish  and  this  Act  and  section  twelve  of  the  Poor  Allot- 
ments Management  Act,  1873,  had  not  been  passed. 

(a)  This  section  provides  that,  notwithstanding  anything  in  2  Will.  IV. 
c.  42,  it  shaU  be  lawful  for  the  authority  executing  the  powers  of  that  Act 
and  of  the  Poor  Allotments  Management  Act,  1873,  to  require  the  rent  of 
any  land  let  under  it  to  be  paid  for  the  whole  year  in  advance.  The  Act  is 
printed  in  App.  I.  to  this  Book,  post, 

7.  The  provisions  of  this  Act  shall  apply  to  lands 
held  for  the  benefit  of  the  poor  of  any  parish  or  place 
situated  in  or  adjoining  to  the  same  parish  in  which  such 
poor  dwell ;  but  where  the  said  lands  are  situated  in  or 
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adjoining  to  several  parishes,  preference  shall  be  given     S^ct.  7. 
to  the  cottagers  and  labourers  being  inhabitants  of  the 
parish  or  place  for  the  benefit  of  the  poor  of  which  lands 
are  so  held. 

8.  Where  any  lands   shall  be  held  as  aforesaid  (a),  Where  lands 
partly  for  the  benefit  of  the  poor,  and  partly  for  otlier  wiy  for 
objects,  the  provisions  of  the  Act  shall  apply  to  such  a  p^p.     ' 
proportion  of  the  entire  quantity  of  the  said  lands  as  the 
amount  of  the  gross  income  applicable  to  the  poor  shall 

bear  to  the  entire  gross  income  thereof ;  and  in  case  of 
difference  as  to  the  amount  of  such  gross  income,  or  as 
to  the  said  proportion,  the  difference  shall  be  referred  to 
the  Charity  Commissioners  for  England  and  Wales,  in 
this  Act  referred  to  as  the  Charity  Commissioners,  whose 
decision  shall  be  final. 

(a)  Sect.  4,  ante, 

9.  The  trustees  or  the  majority  of  them  may  from  charity  Com- 
time  to  time  make  and,  when  made,  revoke  and  vary  ^tSe^^  in 
such  rules  as  may  be  necessary  for  the  appointment  and  °®"^**^  °*^- 
powers  of  local  managers  of  allotments  under  this  Act, 
whether  as  tenants  or  agents  of  the  trustees  or  otherwise, 

and  for  preventing  the  same  being  built  upon  or  sublet, 
and  preventing  any  undue  preference  in  such  letting, 
and  all  other  necessary  rules,  and  for  giving  effect  to  the 
provisions  of  the  Act ;  and  such  rules  as  are  for  the  time 
being  in  force  imder  this  section  shall  be  binding  on  all 
persons  and  corporations  whatsoever. 
Provided  that — 

(a)  A  copy  of  all  rules  made  under  this  section  shall 

be  sent  to  the  Charity  Commissioners  as  soon  as 
may  be  after  they  are  made,  and  the  Charity 
Commissioners  may,  if  they  think  fit,  by  order 
disallow  any  rules  made  under  this  section, 
and  upon  such  disallowance  the  same  shall  be 
void  (a) : 

(b)  Such  public  notice  as  is  provided  by  the  schedule 

to  this  Act  shall  be  given  of  all  rules  in  force 

T.  Y  Y 
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Sub-letting. 

Character  of 
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under  this  section,  and  a  copy  thereof  shall  be 
at  all  times  given  gratis  to  any  cottager  or 
labourer  demanding  the  same :  • 
(c)  Any  four  cottagers  or  labourers,  or  any  of  the  trus- 
tees, if  aggrieved  by  any  such  rules,  whether 
in  respect  of  anything  contained  therein,  or  of 
any  omission  therefrom,  or  if  aggrieved  by  the 
want  of  any  rules,  may  complain  to  the  Charity 
Commissioners,  and  the  Charity  Conrnoiissioners, 
if  they  think  such  complaint  is  well  grounded, 
may  make  such  order  as  appears  to  them  neces- 
sary to  remedy  the  complaint.  Any  such  order 
may  rescind  or  alter  any  such  rules,  and  may 
make  any  rules  for  the  purposes  of  this  section, 
and  such  rules  shall  be  duly  observed  by  all 
persons  and  corporations  whatsoever. 

(a)  The  rules  wliich  are  submitted  to  the  commissioners  under  this  section 
vary  so  greatly  that  it  is  imjwssible  to  lay  down  any  principle  which  will 
furnish  a  general  guide  as  to  what  rules  will  be  allowed  by  them,  and  what 
will  be  disallowed.  The  following,  however,  are  some  of  the  points  which 
most  frequently  arise : — 

Sect.  12  of  the  Poor  Allotments  Management  Act,  1873  (see  note  (a)  to 
sect.  6  of  this  Act,  ante)^  expressly  authoiizes  rent,  under  2  Will.  IV.  c.  42, 
and  that  Act,  to  be  required  in  advance.  Tlie  present  Act  contains  no  such 
provision.  It  is  conceived,  however,  that  the  terms  of  the  present  section, 
and  of  sect.  4,  ante,  are  sufficiently  wide  to  allow  the  trustees  discretion  to 
determine  (subject  to  the  control  of  the  Charity  Commissioners)  how  and 
when  they  will  require  the  rent  of  allotments  to  be  paid. 

Following,  however,  a  recommendation  made  by  the  Select  Committee  of 
1884  in  their  separate  report  on  this  Act  (see  ayiie,  p.  460),  the  commissioners 
now  disallow  rules  prescribing  the  payment  in  advance  of  more  than  a 
quarter's  rent. 

The  Charity  Commissioners  also  allow  rules  forbidding  the  sub-letting  of 
allotments ;  this,  indeed,  is  impliedly  sanctioned  by  the  present  sectiou,  and 
the  commissioners  would  seem  to  have  no  discretion.  Rules  providing  that 
the  character  of  applicants  shall  be  taken  into  account  in  determining  the 
choice  of  tenants  are  disallowed,  the  Charity  Commissioners  being  of  opinion 
that  a  comparison  of  the  preamble  to  the  Act  with  sect.  4  shows  that  the  legis- 
lature has  not  left  the  trustees  any  discretion  as  to  the  individual  allottees, 
but  intended  that  every  cottager  and  labouring  man  should  have  the  right  to 
claim  an  allotment. 


In  case  of 
neglect  of 
tmstees  to 
publish 
uotice. 


10.  If  the  trustees  of  any  such  lands  shall  omit,  ne- 
glect, or  refuse  to  give  such  public  notice  or  to  proceed 
for  such  setting  apart  of  land  as  is  required  by  this  Act, 
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or  otherwise  to  comply  with  the  provisions  of  this  Act,  Sect.  tO. 
any  of  the  said  cottagers  or  labourers,  not  being  less  than 
four,  who  would  be  entitled  to  rent  any  allotment  out  of 
the  said  lands  under  the  provisions  of  this  Act  if  the 
same  had  been  duly  observed  shall  be  entitled,  after  due 
notice  to  such  trustees  requiring  them  to  remedy  the 
omission,  neglect,  or  refusal  specified  in  the  notice,  to 
apply  to  the  Charity  Commissioners,  and  the  said  Com- 
missioners shall  inquire  into  the  complaint,  and,  if  satis- 
fied that  such  omission,  neglect,  or  refusal  exists,  and 
requires  to  be  remedied,  may  issue  their  order  for 
remedying,  in  manner  specified  therein,  such  omission, 
neglect,  or  refusal,  and  such  order  may  be  enforced  in 
like  manner  as  an  order  made  by  the  Commissioners 
imder  the  Charitable  Trusts  Acts  (a). 

(a)  Chant.  Trusts  Act,  1853,  s.  14 ;  Charit.  Trusts  Amend.  Act,  1865,  s.  9, 
and  Charit.  Trusts  Act,  1860,  s.  20,  ante. 

11.  If  in  the  opinion  of  the  trustees  such  lands  as  Certificate  of 
aforesaid  shall,  either  on  the  ground  of  distance  or  on  mii»i<me» "" 
any  other  ground,  be  so  unsuitable  for  allotments  that  5^^^^ 
no  part  thereof  can  be  usefully  set  apart  for  the  purposes  *">»<»«• 
of  this  Act,  they  shall  be  at  liberty  to  apply  to  the 
Charity  Commissioners  for  a  certificate  to  that  efPect : 
and  if  such  certificate  be  granted  they  shall  not  be  bound 
to  set  apart  under  this  Act  any  part  of  the  lands  to  which 
the  same  shall  apply:  and  they  shall  annually  give  public 
notice  of  such  certificate  so  long  as  the  same  shall  remain 
in  force  in  the  manner  directed  by  the  schedule  to  this 
Act.     Provided  always,  that  it  shall  be  lawful  for  the 
said  Commissioners  at  any  time,  for  any  cause  shown  to 
their   satisfaction  by  any  person  entitled  to  make  an 
application  to  them  under  this  Act,  to  revoke  such  cer- 
tificate: Provided  also  that  every  certificate  given  by 
the  Charity  Commissioners  under  this  section,  unless  and 
imtil  revoked  by  them,  shall  be  final  and  conclusive  (a). 

(a)  In  granting  certificates  of  exemption  under  this  section  the  question  Injury  to 
has  arisen  whether  the  interests  of  the  recipients  of  the  charity,  the  lands  of  chanty. 
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Soot.  11  which  are  subject  to  be  let  in  allotments,  or  the  interests  of  the  allottees, 
(**)•  shall  prevail,  where  the  two  are  brought  into  conflict.    There  is  no  indication 

in  the  Act  which  principle  the  legislature  intended  to  be  acted  upon. 

The  Charity  Commissioners  have  held,  that  where  certain  permanent  injury 
to  the  charity  would  result  from  the  lotting  in  allotments,  as  where  it  would 
iiivolve  the  breaking  up  of  old  pasture  land,  a  certificate  of  exemption  should 
be  granted.  Where,  on  the  other  hand,  the  risk  of  injury  has  appeared 
remote,  they  have  refused  the  exemption :  see  Slst  Eep.  of  Charity  Commis- 
sioners, pp.  15, 16,  and  32nd  Rep.  p.  11.  This  view  was  upheld  by  the  Select 
Committee  of  1884,  who  reported  that  there  was  nothing  in  the  Act  to  relievo 
the  trustees  or  the  Chaiity  Commissioners  from  their  pHmd  facie  duty  to 
have  regard  to  the  interest  of  the  charity. 

The  words  **  unsuitable  ....  on  the  ground  of  distance,  or  on  any  other 
ground,"  are  clearly  wide  enough  to  allow  deterioration  in  value  to  be  taken 
as  a  ground  for  granting  exemption. 


Arrears  of 
rent,  and 
in  case  of 
refusal  of 
tenant  to 
quit. 


8  &  9  Vict. 
0.  118. 


Recovery  of 
gardens  on 
nonpayment 
of  rent,  &c. 


12.  Any  rent  for  any  allotment  let  in  pursuance  of 
this  Actj  and  the  possession  of  such  allotment  in  the  case 
of  any  notice  to  quit,  or  other  failure  to  deliver  up 
possession  of  the  same  as  required  by  law,  may  be  re- 
covered in  all  respects  as  if  the  same  were  an  allotment 
under  the  Inclosurc  Act,  1845(a),  and  the  Acts  amend- 
ing the  same,  and  sections  one  hundred  and  ten  and  one 
hundred  and  eleven  (6)  of  the  Inclosure  Act,  1845,  shall 
apply  as  if  they  were  herein  enacted,  and  as  if  the 
trustees,  or  in  the  case  of  the  appointment  of  local 
managers,  such  managers,  were  the  allotment  wardens 
within  the  meaning  of  the  said  sections. 

(a)  This  Act  and  the  amending  Acts  are  incorporated  only  so  far  as  relates 
to  the  recovery  of  rent  and  the  recovery  of  possession  in  case  of  refusal  to 
quit.  It  has  been  suggested  that  the  first  sentence  of  this  section  may  be 
read  as  ending  at  the  words  **  Inclosure  Act,  1845,"  in  which  case  the 
amending  Acts  and  sects.  110  and  111  of  the  Inclosure  Act,  1845,  would  aU 
be  incorporated.  It  seems  clear,  however,  that  this  construction  cannot  be 
8upi)orted. 

(ft)  These  sections  are  as  follows : — 

Sect.  110.  And  be  it  enacted,  that  if  the  rent  reserved  upon  the  letting  of 
any  garden  by  the  allotment  wardens  shali  at  any  time  be  in  arrear  for  forty- 
days,  or  if  at  any  time  during  the  tenancy,  being  not  less  than  three  calendar 
months  after  the  commencement  thereof,  it  shall  appear  to  the  allotment 
wardens  that  the  occupier  of  such  garden  shall  not  have  duly  observed  the 
terms  and  conditions  of  his  tenancy,  or  shall  have  gone  to  reside  more  than 
one  mile  out  of  the  parish,  then  and  in  every  such  case  the  aUotment  wardens 
shall  serve  a  notice  upon  such  occupier,  or  in  case  he  shall  have  gone  to 
reside  out  of  the  parish  shall  affix  the  same  to  the  door  of  the  church  of  the 
parish,  determining  the  tenancy  at  the  expiration  of  one  month  after  suck 
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notice  shall  have  been  so  serred  or  affixed,  and  thereupon  such  tenancy      Sect.  12 
shall  bo  determined  accordingly :  Pro^ddod  always,  that  in  every  such  case  {b). 

the  allotment  wai-dens  or  their  incoming  tenant  shall  pay  to  the  occupier 
whose  tenancy  shall  have  been  so  determined  a  fair  recompense  in  money 
for  any  crops  (not  being  crops  prohibited  by  the  terms  of  such  tenancy) 
which  may  be  growing  on  such  g^den  at  the  time  of  such  deteimination, 
and  for  any  manure  left  on  such  garden,  or  any  benefit  accruing  from  the 
manuriug  of  such  garden  to  the  wardens  or  their  incoming  tenant ;  and  the 
justices  to  whom  application  may  be  made  for  a  waiTant  to  give  possession 
of  such  garden  shall  settle  the  amount  of  such  recompense,  in  case  the  parties 
differ  about  the  same,  and  stay  the  execution  of  such  warrant  until  the  same 
shall  have  been  paid  or  tendered,  or  (in  case  such  occupier  be  absent)  until  the 
payment  thereof  shall  have  been  secured  to  the  satisfaction  of  such  justices. 

Sect.  111.  And  be  it  enacted,  that  in  case  upon  the  determination  of  any  Fossesaion, 
such  tenancy  as  aforesaid  the  occupier  of  any  such  garden  shall  refuse  to  quit  ^^^  ^^ 
and  deliver  up  possession  thereof,  or  if  any  other  person  shall  unlawfully  enter  fj^j^  tenant 
upon,  take,  or  hold  possession  of  any  such  garden,  or  of  any  part  of  such  holding  over, 
allotment,  the  allotment  wardens  may  recover  possession  according  to  tho 
mode  prescribed  by  an  Act  passed  in  the  second  year  of  the  reign  of  her 
Majesty  Queen  Victoria,  intituled  **An  Act  to  facilitate  the  Recovery  of  1  &  2  Vict. 
Possession  of  Tenements  after  due  Determination  of  the  Tenancy,"  in  such  ®«  74. 
and  the  same  manner  as  if  the  said  wardens  were  landlords  or  a  landlord,  and 
as  if  such  over-holding  occupier,  or  other  person  were  a  tenant  neglecting 
or  refusing  to  quit  and  deliver  up  possession  within  the  meaniog  of  the  last- 
mentioned  Act. 


18.  With  respect  to  the  letting  of  allotments  in  any  Lettbg  of 
field  or  portion  of  land  set  apart  for  the  purposes  of  *^*°^«^**- 
this  Act  the  following  provisions  shall  have  efPect : 

(1.)  Public  notice  of  the  intention  to  let  the  same  shall 
be  given  in  manner  directed  in  the  schedule  to 
this  Act : 

(2.)  Every  allotment  shall  be  let  free  of  all  charges 
(that  is  to  say),  tithe,  tithe  rentcharge,  rates, 
taxes,  and  outgoings  whatsoever,  and  shall  be 
let  at  such  rent  as  land  of  the  same  quality  is 
usually  let  for  in  the  same  parish,  with  such 
addition  as  is  necessary  to  satisfy  the  said 
charges;  and  in  this  section  the  expression 
"outgoings"  includes  the  expense  of  getting 
possession,  and  allotting,  dividing,  and  fencing 
the  field  or  portion  of  land  set  apart,  and 
collecting  the  rents,  and  any  sum  payable 
for  such  draining  of  the  allotments  and  means 


694  ALLOTMEirrs  EXTENSION  ACT,  1882. 

^^'  ^^-  of    approach    to   the   allotments   as    may  be 

necessary : 

(3.)  The  trustees  shall,  for  the  purposes  of  all  rates, 
taxes,  tithes,  and  tithe  rentcharge,  be  deemed 
to  be  the  occupiers  of  the  allotments : 

(4.)  One  person  shall  not  hold  any  allotment  or  allot- 
ments exceeding  one  acre  (a) : 

(o.)  No  building  whatever  shall  be  erected  for  or  used 
as  a  dwelling  or  workshop  on  any  part  of  any 
allotment,  and  if  any  building  is  so  erected  or 
used  the  trustees  shall  forthwith  pull  down  the 
same  and  sell  and  dispose  of  the  materials 
thereof,  and  the  proceeds  of  the  sale  shall  be 
applicable  in  like  manner  as  the  rent  of  the 
allotment  (b) : 

(6.)  If  at  any  time  the  trustees  are  unable  to  let  any 
allotment  or  any  portion  thereof,  they  may  let 
the  same,  or  such  portion  thereof  as  may  be 
unlet,  to  any  j)erson  whatever  at  the  best 
annual  rent  which  can  be  obtained  for  the 
same,  without  any  premium  or  fine,  and  on 
such  terms  as  may  enable  them  to  resume  pos- 
session thereof  within  a  period  not  exceeding 
twelve  months  if  it  should  at  any  time  be 
required  to  be  let  for  allotments;  but  such 
letting  shall  not  be  deemed  to  exonerate  the 
trustees  from  giAang  public  notice  under  the 
foregoing  provisions  of  this  section  (<?). 

Size  of  (a)  This  sub-section  fixes  an  acre  as  the  maximum  quantity  of  land  which 

allofementa.  j^^y  }^  aUotted  to  an  individual,  but  there  is  nothing  here  or  elsewhere  in 
the  Act  to  compel  trustees  to  allot  that  amount.  It  has  been  contended 
that  the  intention  of  the  legislature  was  that  each  allottee  should  have  an 
acre  if  there  was  sufficient  land  for  the  purpose.  But  there  is  nothing 
in  the  Act  to  support  this  view:  see  Bep.  of  Select  Committee  of  18S4, 
p.  V. 

Subject  to  any  rules  which  may  be  made  under  sect.  9,  to  which  the 
sanction  of  the  Charity  Commissioners  is  required,  the  Act  leaves  to  the 
trustees  a  discretion  as  to  the  size  of  aUotments,  presumably  to  be  regulated 
according  to  the  quantity  of  land  to  be  allotted  (see  clause  3  of  the  Schedule, 
post)  and  the  number  of  applicants. 

(6)  The  rules  to  be  made  under  sect.  9  must  provide  for  this. 
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(c)  The  proyisions  of  tliis  sub-section  have  been  found  to  be  unworkable,      Soot.  18 
it  being  impossible  to  let  land  for  cultivation  profitably  upon  such  terms :  (^)' 

see  Eep.  of  Select  Committee  of  1884,  p.  v. 

14,  Where  a  scheme  is  made  by  the  Charity  Commis-  ProviHion  for 
sioners  (a)  after  the  passing  of  this  Act  (b)  in  relation  to  scheme  of 
any  charity,  and  part  of  the  endowment  of  such  charity  miMtonerB  ™' 
consists  of  land  other  than  buildings  and  the  appurte- 
nances of  buildings,   the   Charity  Commissioners  shall 

insert  in  such  scheme  a  provision  authorising  the  trustees 
of  the  charity  to  set  apart  portions  of  the  said  lands  for 
allotments,  and  the  same  may  be  set  apart  and  let  as 
allotments  in  like  manner  as  is  directed  by  this  Act  (c). 

(a)  J.f.,  under  their  ordinary  jurisdiction:  Oharit.  Trusts  Act,  1860,  s.  2, 
ante. 

(6)  18th  August,  1882. 

(c)  The  form  of  clause  inserted  in  pursuance  of  this  section  will  be  found 
in  App.  II.  to  this  Book,  Scheme  No.  I.  clause  36. 

15.  Nothing  in  this  Act  contained  shall  be  taken  to  Act  not  to 
impair  or  alter  any  powers  conf exited  on  the  tinistees  of  ^5^™  con- 
any   charities    or   the   Charity   Commissioners    by  the  eS^^ 
Endowed  Schools  Acts  or  the  Acts  amending  the  same  (a).  ^^^^  ^^' 

(a)  No  inference  can  be  drawn  from  this  section  that  powers  conferred 
upon  the  Charity  Commissioners  by  the  Charit.  Trusts  Acts  or  other  Acts 
(not  being  the  End.  Schools  Acts)  are  intended  to  be  taken  away :  Parish  of 
SutUm  to  Church,  26  Ch.  D.  at  p.  179. 


SCHEDULE. 
RegulaiioJM  as  to  Public  Notices  and  Ltttings, 

1.  Public  notice,  for  the  purposes  of  this  Act,  shall  be  given  by  fixing  the 
notice  on  the  doors  of  the  church  of  the  paiish  in  which  the  land  referred  to 
in  the  notice  is  situate,  and  if  there  is  no  church,  then  on  some  public 
building  or  conspicuous  place  therein. 

2.  Public  notice  of  the  setting  apart  under  this  Act  of  a  field  or  portion  of 
land  shaU  be  given  in  the  month  of  February,  or  such  other  month  as  the 
trustees  may  fix,  and  the  first  notice  shall  bo  given  in  the  said  month  next 
after  the  passing  of  this  Act,  and  if  not  so  given  shaU  be  given  as  soon  as 
may  be  afterwards,  at  such  time  as  may  be  fixed  by  the  trustees,  or,  in  case 
of  their  default,  by  the  County  Court  judge  for  the  district  in  which  the  land 
is  situate,  or  by  the  Charity  Commissioners. 
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3.  The  publio  notice  of  the  intention  to  let  an  allotment  out  of  land  when 
set  apart  shall  specify  the  amount  of  land  to  be  let,  and  the  rent  per  acre  or 
rod  to  be  paid,  and  the  place  and  time  at  which  applications  are  to  be  made, 
and  shall  be  given  annually  in  the  month  of  June,  or  in  such  other  month  as 
may  bo  fixed  by,  or  in  pursuance  of,  rules  under  this  Act :  Provided  that  in 
any  year  in  which  there  will  bo  no  allotment  vacant  out  of  land  already  set 
apart,  it  shall  not  be  necessary  to  give  such  notice. 

4.  The  first  public  notice  of  the  intention  to  let  an  allotment  shall  be  given 
in  the  month  of  June  next  after  the  trustees  obtain  possession  of  the  allot- 
ment, or  at  such  other  time,  not  more  than  one  month  later,  as  may  be  fixed 
by  or  in  pursuance  of  rules  under  this  Act ;  and,  if  not  so  given,  shall  be 
given  at  such  time  as  may  be  fixed  by  tho  County  Court  judge  for  the  district 
in  which  tho  land  is  situate,  or  by  the  Charity  Commissioners. 

5.  The  time  for  applications  for  allotments  out  of  land  when  already  set 
apart  shall  be  the  month  of  August,  or  such  other  month  as  may  be  fixed  by 
or  in  pursuance  of  rules  under  this  Act. 

6.  The  allotments  shall  be  let  to  persons  in  the  order  in  which  they  apply, 
or  in  accordance  with  such  other  order  as  may  be  provided  by  rules  under 
this  Act,  so  that  there  shall  be  no  undue  preference  shown  as  regards  the 
persons  to  whom  they  are  let. 

7.  Each  allotment  shall  bo  let  on  a  yearly  tenancy  beginning  at  Michaelmas 
day,  or  at  such  other  day  as  may  be  fixed  by  or  in  pursuance  of  rules  under 
this  Act. 
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50  &  51  Vict.  c.  48. 

An  Act  to  facilitate   the  provision   of  Allotments  for   the 
Lahounng  Classes.  [16th  September,  1887.] 

[This  Act  enables  the  urban  and  rural  sanitary  authorities  to  provide  allot- 
ments and  common  pastures  for  labourers,  and  gives  them  compulsory 
powers  of  acquiring  land  for  that  puri)ose.] 

13. — (1.)  The  allotment  wardens  under  the  Inclosure  Power  for 
Act,  1845(a),  and  the  Acts  amending  the  same,  having  t^rf^^or 
the  management  of  any  land  appropriated  under  the  said  ^^^wto 
Acts  either  before  or  after  the  passing  of  this  Act  for  tranpfer  to 
allotments  or  field  gardens  for  the  labouring  poor  of  authority. 
any    place,    may    by    agreement    with    any    sanitary  c  ii9. 
authority  within  whose  district  such  place  is  wholly  or 
partly  situate,  transfer  the  management  of  such  land  to 
the  sanitary  authority,  upon  such  terms  and  conditions 
as  may  be  agreed  upon  with  the  sanction,  as  regards  the 
said  allotment  wardens,  of  the  Land  Commissioners  for 
England,  and  thereupon  such  land   shall  vest  in  the 
sanitary  authority. 

(2.)  All  trustees  within  the  meaning  of  the  Allotments  45  &  46  Vict. 
Extension  Act,  1882,  required  or  authorized  by  that  or  °' 
any  other  Act  to  let  lands  in  allotments  to  cottagers, 
labourers,  journeymen,  or  others  in  any  place  may,  if 
they  think  fit,  in  lieu  of  letting  such  land  in  manner 
provided  by  the  said  Acts,  sell  or  let  such  land  to  the 
sanitary  authority  of  the  district  in  which  such  place  is 
wholly  or  partly  situate,  upon  such  terms  as  may  be 
agreed  upon,  with  the  sanction,  as  regards  the  said 
trustees,  of  the  Charity  Commissioners  for  England  and 
Wales. 

(3.)  The  provisions  of  this  Act  shall  apply  to  land 
vested  in  the  sanitary  authority  under  this  section,  in 
like  manner  as  if  it  had  been  acquired  by  the  sanitary 
authority  under  the  general  powers  of  this  Act. 

(a)  See  note  (a)  to  sect.  3  of  the  Allotments  Extension  Act,  ^882,  ante. 
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sign  manual,  appoint  any  number  of  persons,  not  ex- 
ceeding two  (a),  to  be  paid  Charity  Commissioners  for 
England  and  Wales,  who  shall  hold  office  during  her 
Majesty's  pleasure,  and  their  salaries  shall,  unless  other- 
wise directed  by  Parliament,  cease  to  be  paid  after  the 
expiration  of  the  period  prescribed  by  this  Act  (b)  for  the 
duration  of  the  powers  and  duties  vested  in  or  imposed 
upon  the  Charity  Commissioners  for  England  and  Wales 
by  this  Act. 

Save  as  in  this  section  mentioned,  the  additional 
Commissioners  shall  have  the  same  powers,  and  perform 
the  same  duties,  and  stand  in  all  respects  in  the  same 
position  as  the  other  paid  Charity  Commissioners,  with 
the  exception  of  the  Chief  Commissioner. 

The  Commissioners  of  her  Majesty's  Treasury  may 
allow  the  Cliarity  Commissioners  to  employ  such  number 
of  assistant  commissioners,  clerks,  architects,  actuaries, 
surveyors,  and  other  officers  as  the  Commissioners  of  her 
Majesty's  Treasury  may  think  necessary  for  the  purpose 
of  enabling  the  Charity  Commissioners  to  perform  the 
additional  duties  imposed  upon  them  by  this  Act. 

(a)  Two  additional  commissioners  were  appointed  under  this  section. 
{h)  See  next  section. 

4.  The  powers  of  the  Commissioners  conferred  by  this 
Act  shall  continue  until  the  end  of  the  year  one  thousand 
eight  hundred  and  eighty-seven,  but  it  shall  be  lawful 
for  her  Majesty  the  Queen  from  time  to  time,  with  the 
advice  of  her  Privy  Council,  to  continue  the  powers  of 
the  Commissioners  for  such  tiuie  as  her  Majesty  thinks 
fit,  but  not  beyond  the  end  of  the  year  one  thousand 
eight  hundred  and  eighty-nine  (a). 

(a)  By  an  Order  in  Council  made  on  the  12th  of  July,  1887,  these  powers 
were  continued  till  the  3l8t  December,  1889. 


Commis- 
sioners to 
mqiureinto 


II. — Inquiry  and  Statement. 

6.  The  Commissioners  shall  as  soon  as  may  be  proceed 
to  inquire  into  the  nature,  tenure,  and  value  of  all  the 
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property  and  endowments  (b)  belonging  to  the  charities     ^^<^t.  5. 
mentioned  in  the  Digest  of  Parochial  Charities  of  the  ^^^^'^^^ 
City  of  London,  referred  to  in  the  Thirteenth  Report  of  puwify  «ime 
the  Cliarity  Commissioners  for  England  and  Wales  {c)j  dales,  one  of 
and  every  of  them,  and  every  other  charity  the  property  and  the  other 
or  income  of  which  is  applicable  or  applied  to  or  for  the  chfrit^io- 
benefit  of  any  parish  (rf)  or  part  of  a  parish  within  the  P®^yW- 
City  of  London  or  of  any  inhabitant  or  inhabitants  there- 
of (hereinafter  called  the  said  parochial  charities),  and 
the  pmposes  or  trusts  for  or  upon  which  the  same  have 
heretofore  been  or  are  now  held  or  enjoyed  and  to  which 
the  income  thereof  has  been  or  is  now  applied,  and  shall 
classify  the  said  property  in  two  schedules.     They  shall 
place  in  one  of  such  schedules  all  property  (hereinafter 
called  ^^ecclesiastical  charity  property  ")  which  shall  be 
proved  to  their  satisfaction  to  have  been  originally  given 
to  or  for,  or  to  have  been  duly  ordered  by  any  Act  of 
Parliament,   judgment   of   a   Court,  or  other  authority 
competent  in  that  behalf,  to  be  applied  to  or  for,  and  to 
have  been  accordingly  applied  to  or  for  any  spiritual 
purpose  which  is  now  a  legal  purpose,  or  for  the  benefit 
of  any  spiritual  person  as  such  (c?),  or  for  the  erection, 
maintenance,   or  repair  of  any  ecclesiastical  buildings, 
or  for  the  maintenance  of  divine  ser^dce  therein,  even 
although  such  purpose  may  now  have  failed,  but  the  user 
of  property  for  an  ecclesiastical  or  any  other  purpose 
shall  not  be  conclusive  evidence  that  such  property  was 
originally  given  for  such  a  purpose,  but  shall  be  taken 
into    account    by   the   Commissioners    in    determining 
whether  in  each  case  such  property  is  or  is  not  to  be 
deemed  to  have  been  originally  given  for  such  a  purpose, 
provided  that  no  property  shall  be  deemed  to  be  ecclesi- 
astical which  shall  not  have  been  given  or  applied  to  or 
for  or  in  connexion  with  the  Church  of  England.     In  the 
other  of  such  schedules  they  shall  place  all  other  charity 
property  (hereinafter  called  "general  charity  property"). 
The  Commissioners  shall  specify  in  the  said  schedules  the 
objects  or  purposes  to  or  for  which  the  said  property  is 


702 


CITY  OF  LONDON  PAROCHIAL  CHARITIES  ACT,  1883. 


Sect.  5.     now  applied,  and  all  vested  interests  now  existing  in  or 
upon  or  in  anywise  affecting  any  part  of  sucli  property. 

(a)  Under  sect.  2,  sub-s.  (3),  the  commissioners  liave  power  to  determine 
whether  any  property  is  or  is  not  charity  property  subject  to  the  powers  of 
this  Act.    As  to  what  is  charity  property,  see  note  (c)  to  that  section,  ante. 

(5)  Defined- by  sect.  53  of  this  Act,  post 

(c)  See  ante^  p.  461. 

(d)  See  Be  St,  Alphage,  London  Wall,  69  L.  T.  N.  S.  614,  and  cases  cited  in 
n.  (c)  to  sect.  2,  ante. 

These  words  are  not  confined  to  property  producing  income.  An  advowson 
Tested  in  trustees  for  the  benefit  of  a  parish,  and  a  yicarage  held  upon  ihe 
same  trusts  are  charity  property  within  the  meaning  of  the  Act:  Be  St. 
Stephen,  Coleman  Street,  39  Ch.  D.  492.  See  also  note  (c)  to  sect.  2  of  this 
Act,  ante. 


Where  pro- 
perty is 
mixed,  Gom- 
misBioners 
to  ap^rtion 
eodesiastical 
and  general. 


6.  Where  property  scheduled  by  the  Commissioners 
as  ecclesiastical  (a)  has  been  mixed  with  property  sche- 
duled by  them  as  generaL  charity  property,  or  where  the 
income  of  any  property  is  considered  by  them  to  be 
partly  ecclesiastical  and  partly  general,  the  Commis- 
sioners shall  determine  and  state  how  much  of  such  pro- 
perty or  income,  as  the  case  may  be,  shall  be  taken  to  be 
ecclesiastical,  and  how  much  of  the  same  shall  be  taken 
to  be  general. 

(a)  See  the  last  section. 


Ab  to  Tested 
interests  and 
equitable 
claims  (a). 


Vested 
interest. 


7.  No  person  (i)  shall  be  deemed  to  have  any  vested 
interest  within  the  meaning  of  this  Act  if  the  office 
which  he  may  hold  or  the  emolument  which  he  may  re- 
ceive shall  be  one  tenable  or  receivable  at  the  pleasure  of 
some  other  person  or  persons,  but  the  Commissioners  shall 
consider  and  may  declare  what  person  or  persons  have, 
in  their  opinion,  owing  to  the  circumstances  of  the  posi- 
tion of  such  person  or  persons,  or  generally  on  moral 
grounds,  any  fair  or  equitable  claim  to  continue  to  receive 
any  emolument  now  received  by  him  or  them  out  of  any 
endowment. 

(a)  A  vested  interest  means  some  emolument  received  by  a  person  for  his 
own  benefit  in  respect  of  some  office  which  he  holds  :  Be  St,  John  the  Evange^ 
list,  59  L.  T.  N.  S.  617.    There  is  no  vested  interest  in  a  charity  fund  which 
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the  trustees  are  bound  to  expend  in  repairing  a  church,  still  less  where  the      Sect.  7 
fund  is  not  properly  applicable  to  the  repair  of  the  church  at  all :  ibid.  (a),  (6). 

Similarly,  there  is  no  vested  interest  where  the  property  is  held  for  the 
benefit  of  the  poor  of  the  parish :  He  St  AlphagCy  London  Wally  d9  L.  T.  N.  S. 
614. 

An  officer  of  a  charity  who  has  no  freehold  in  his  office,  but  is  subject  to 
dismissal  at  any  time  upon  proper  notice,  has  not  a  vested  interest:  Be  Parish 
of  SL  Edmund  the  King  atid  Martyr,  60  L.  T.  N.  S.  622. 

Thus  a  person  ap'pointed  by  the  trustees  of  a  charity,  regulated  by  a 
scheme,  to  be  clerk  and  solicitor  to  the  charity,  no  such  office  being  contem- 
plated by  the  scheme,  and  the  trustees  having  no  power,  oven  if  they  wished, 
to  create  a  freehold  office  of  that  kind,  was  held  not  to  have  a  vested  inte- 
rest: ibid. 

An  annual  payment  which  the  rector  of  a  parish  is  entitled  to  receive  out 
of  a  charity  fund,  would  constitute  a  vested  interest :  Be  St,  John  the  Evange- 
list,  69  L.  T.  N.  S.  617. 

See  also  sect.  10,  post, 

{b)  **  Person"  includes  body  of  persons  whether  corporate  or  not :  sect.  53, 
post. 

8.  The  Commissioners  shall  in  such  form  as  they  may  CommiB- 
think  most  convenient  print  and  publish  a  statement  or  pubMi  result 
successive  statements  containing  the  findings  and  deter-  ^^"^^'^"tW- 
minations  at  which  they  shall  have  arrived  in  the  course 

of  the  inquiry  aforesaid  (b). 

(a)  The  statements  required  by  this  section  have  all  been  published  with 
the  exception  of  one  supplemental  one,  which  will  be  published  shortly :  see 
the  36th  Beport  of  the  Charity  Conmiissionors,  p.  35. 

(6)  See  sect.  5,  ante. 

9.  The  Commissioners  shall  send  a  copy  of  every  such  Commig- 
statement  to  the  governing  body  (a)  of  every  endow-  ^d^^ 
ment(a)  affected  by   such  statement,   and  also  to  the^^^^g 
vestry  clerk  of  every  parish  in  which  any  endowment  ^^^^  *^^' 
affected  by  such  statement  is  applicable,  and  also  to  the 
Remembrancer  of  the  City  of  London. 

(a)  Defined  by  sect.  53,  poet. 

10.  Any  person  claiming  any  vested  interest  («)  affect-  Peraon  claim- 
ing any  endowment  mentioned  in  any  such  statement,  Ste^t*^t 
and  alleging  that  the  Commissioners  have  not  duly  recog-  ^^^^^1- 
nised  such  vested  interest,  or  any  person   or  persons  ^^ners  or 
alleging  that  any  property  which  the   Commissioners  existence  of 

charitable 
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Sect  10. 

trust  may 
apply  to 
Hi^h  Court 
of  Justice. 


have  determined  to  be  charity  property  within  the 
meaning  of  this  Act  (i)  is  not  charity  property,  but  that 
he  or  they  is  or  are  entitled  to  the  same  free  from  any 
charitable  trust  affecting  the  same,  may  within  two 
months  from  the  date  of  the  publication  of  such  state- 
ment apply  to  the  High  Court  of  Justice,  by  petition  or 
summons  at  chambers,  asking  for  a  declaration  that  he 
has  a  vested  interest  affecting  such  endowment  or  that 
such  property  is  not  charity  property  (as  the  case  may 
be).  The  Commissioners  may  appear  upon  any  such 
proceedings,  and  the  decision  of  the  judge  before  whom 
such  petition  or  summons  is  heard  shall  be  final  (unless 
special  leave  to  appeal  shall  be  by  him  given).  The 
judge  shall  make  a  declaration  in  conformity  with  the 
justice  of  the  case,  and  shall  have  power  to  order  that 
the  costs  of  the  application  shall  be  paid  out  of  the 
endowment  or  property  in  question  or  by  any  party  to 
the  application  as  he  may  think  right  (c).  Whenever 
necessary  the  Commissioners  shall  amend  their  statement 
so  as  to  make  it  conform  to  the  judge's  declaration. 

(a)  See  sect.  7,  ante,  and  note  (a)  thereto. 
{b)  See  sect  2,  sub-s.  (3),  ante,  and  note  (c)  thereto. 

(c)  The  Court  is  unwilling  to  allow  the  costs  of  these  petitions  out  of  the 
charity  funds :  Ite  St  Stephen,  Coleman  Street,  39  Ch.  D.  492. 
Nor,  it  seems,  will  it  readily  give  leave  to  appeal :  ibid. 


III. — Schemes  for  better  application  of  Charity  Funds. 

Cominis.  11.  The  Commissioners  shall,  as  soon  as  may  be  after 

femTsohemeB  the  publication  of  the  statement   or  statements  afore- 
pro^S^!^      said  (a),  proceed  to  prepare  a  scheme  or  schemes  for  the 
future  application  and  management  of  the  charity  pro- 
perty and  endowments  so  classified  by  them  as  herein- 
before directed  {b). 

(a)  See  sect.  8,  ante, 
{b)  Sect.  6,  ante, 

ProvisionBto       12.  In  cvcry  such  scheme  the  Commissioners  shall 
^^^.'''  provide  for  the  following  objects ;  that  is  to  say, 

(a)  For  the  vesting  in  the  Official  Trustee  of  Charity 
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Lands  appointed  under  the  Charitable  Trusts  Sect  1& 
Acts,  1853  to  1869(a),  of  all  real  property  and 
chattels  real  belonging  to  the  charity  or  charities 
dealt  with  in  the  scheme,  and  for  the  vesting 
in  the  Official  Trustees  of  Charitable  Funds 
appointed  under  the  last-mentioned  Acts  (b)  of 
all  personal  property  belonging  to  the  charity 
or  charities  dealt  with  in  the  scheme,  upon 
trust  to  hold  the  same  real  and  personal  pro- 
perty respectively  as  in  the  said  Acts  and 
hereinafter  provided,  but  subject  to  all  quit- 
rents,  leases,  tenancies,  equities,  reservations, 
charges,  and  all  other  incumbrances  and  liabili- 
ties affecting  the  same : 

(b)  For  carrying  over  to  a  separate  account  a  sum 

of  money  out  of  the  charity  property  and  en- 
dowments dealt  with  by  the  scheme  to  answer 
and  provide  for  the  expenses  incurred  by  the 
Commissioners  in  carrying  out  this  Act  (c) : 

(c)  For  saving  the  vested  interest  (rf)  of  or  making 

due  compensation  to  every  person  whom  the 
Commissioners  may  have  declared  entitled  to 
any  vested  interest  which  may  be  prejudiced 
by  the  scheme,  and  for  making  compensation 
to  any  person  whom  the  Commissioners  may 
have  considered  as  aforesaid  (d )  to  have  a  fair 
or  equitable  claim  to  any  emolument  taken 
away  by  the  scheme, 

(a)  See  Charit.  Trusts  Act,  1853,  s.  48,  and  Charit.  Trusts  Amend.  Act, 
1855,  8.  15,  ante. 
(ft)  See  Charit.  Trusts  Act,  1853,  s.  51,  ante, 
(c)  See  sect.  44,  poet, 
{d)  See  sect.  7,  ante, 

13.  In  every  scheme  relating  to  the  charity  property  ProvisionB  to 
or  endowments  belonging  to  or  now  applicable  in  the  i^Sh^^ 
parishes  enumerated  in  the  First  Schedule  to  this  Act,  ^5^^^ 
the  Commissioners  shall,  subject  to  the  carrying  over  pj^  . 
and  to  the  provision  for  saving  or  making  compensation 

T.  z  z 
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geot.  18.    hereinbefore    contained  (a),   provide  for  the  following 
objects ;  that  is  to  say, 

(a.)  For  the  application  of  the  property  scheduled  as 
ecclesiastical  charity  property  (A),  or  any  part 
of  the  income  thereof,  to  the  maintenance  of 
the  fabric  and  the  services  of  the  church,  or  to 
such   other  of    the   ecclesiastical   purposes   to 
which  the  same  is  now  applied  as  are,  in  the 
opinion  of  the  Commissioners,  still  beneficial  to 
the  inhabitants  of  each  of  the  said  parishes,  or 
to  any  class  thereof;  and,  subject  thereto,  to 
such   other   ecclesiastical  purposes  within  the 
parish  to  which  such  property  and  endowments 
belong  as  the  Commissionei's  may  think  most 
conducive  to  the  spiritual  benefit  of  the  inhabi- 
tants of  the  said  parish  : 
(b.)  For  the  application  of  the  property  scheduled  as 
general  charity  property  (b)  (to  such  extent  as 
the  Commissioners  may  think  desirable)  to  such 
of  the  objects  and  purposes  to  or  for  which  the 
same  is  now  applied  as  the  Commissioners  may 
consider  proper    and  legal   and   substantially 
beneficial  to  the  inhabitants  of  each  of  the  said 
parishes,  or  to  any  class  thereof ;  and,  subject 
thereto,  for  the  application  of  such  property  to 
any  one  or  more  of  the  following  objects,  either 
within  the  parish  to  which  the  property  belongs 
or  in  which  it  is  now  applicable,  or  within  any 
parish  which  was    formerly  united    with    or 
formed  part  of  such  parish,  or  in  such  manner 
as  to  secure  to  the  inhabitants  of  such  parish, 
and  to  persons  employed  in  such  parish  though 
not  resident  therein,  the  benefit  of  such  appli- 
cation ;  that  is  to  say. 

To  the  promotion  and  improvement  of  the 
education  of  the  poorer  inhabitants  of  such 
parish,  and  other  persons  as  aforesaid,  whether 
by  means  of  exhibitions,  or  of  technical  in- 
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struction,  or  of  secondary  education,  or  of    Sect  18. 
art  education,  or  of  evening  lectures,  or  other- 
wise,  as  to  the    Commissioners  may  seem 
good; 

To  the  establishment  and  maintenance  of 
libraries  under  such  provisions  as  may  make 
them  useful  to  such  poorer  inhabitants  and 
other  persons  as  aforesaid ; 

To  the  preserving,  providing,  and  main- 
taining of  open  spaces  and  recreation  grounds 
or  drill  grounds ; 

To  the  promotion  and  extension,  in  such 
manner  as  the  Commissioners  may  think  de- 
sirable, of  provident  institutions  and  of  work- 
ing men's  and  women's  institutes  for  the 
benefit  of  such  poorer  inhabitants  and  other 
persons  as  aforesaid ; 

And  generally  to  the  physical,  moral,  and 
social  improvement  of  the  poorer  inhabitants 
and  other  persons  as  aforesaid  of  such  parishes 
by  such  means  as  the  Commissioners  may 
think  suitable. 

(a)  Sect.  7,  ante, 
{b)  See  sect.  5,  ante, 

14.  In   every  scheme  relating  to  the  property  or  Promions  to 
endowments   belonging   to   or  now  applicable    in   the  in  schemea 
parishes  enumerated  in  the  Second  Schedule  to  this  Act,  ^^^^^ 
the  Commissioners  shall,  subject  to  the   carrying  over  1^^^ 
and  to  the  provision  fof  saving  or  making  compensation 
hereinbefore   contained  (a),    provide  for  the    following 
objects ;  that  is  to  say, 

(a.)  For  the  application  of  the  property,  or  any  part  of 
the  income  thereof,  scheduled  as  ecclesiastical 
charity  property  (J),  to  the  maintenance  of  the 
fabric  and  the  services  of  the  church,  if  any,  in 
each  parish  possessed  of  ecclesiastical  charity 
property  applicable  to  such  purposes  or  to  such 

7.7.2 
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Beet.  14,  other  of  the  ecclesiastical  purposes  to  which  the 

same  is  now  applied  as  are.  in  the  opinion  of 
the  Commissioners,  still  beneficial,  and  to  the 
maintenance  of  the  fabric  and  monuments  of 
any  churches  within  the  City  of  London  of 
architectural  or  historical  interest  which  may 
not  already  possess  sufficient  funds  available 
for  that  purpose ;  and,  subject  thereto,  for 
payment  to  the  Ecclesiastical  Commissioners 
of  the  surplus  income  of  the  said  ecclesiastical 
property,  to  be  by  them  applied  to  the  main- 
tenance of  the  fabric  of  churches,  or  to  the 
better  endowment  of  existing  benefices,  or  to 
giving  theological  instruction  to  persons  pre- 
paring for  holy  orders,  or  generally  to  extending 
the  benefit  of  clerical  or  spiritual  ministrations 
in  accordance  with  the  doctrines  or  by  the 
ministers  of  the  Church  of  England  as  by  law 
established  in  the  more  populous  districts  of 
the  Metropolis  (c) : 

(b.)  For  the  administration  and  management  of  the 
property  scheduled  as  general  charity  property 
by  the  new  governing  body  hereinafter  consti- 
tuted (rf),  except  in  cases  where  the  Commis- 
sioners may  provide  as  hereinafter  mentioned 
for  the  administration  and  management  of  any 
property  by  any  existing  body  or  bodies  of 
ti-ustees  thereof : 

(c.)  For  the  application  by  the  said  new  governing 
body,  or  by  any  such  existing  body  or  bodies 
of  trustees  as  lastly  hereinbefore  mentioned  in 
any  such  case  or  cases  as  last  aforesaid,  of  such 
last-mentioned  property  (to  such  extent  as  the 
Commissioners  may  think  desirable)  to  such  of 
the  objects  or  purposes  to  or  for  which  the  same 
^  are  now  applied  as  the  Commissioners  may  think 

proper  and  legal  and  substantially  beneficial  to 
the  inhabitants  of  the  parish  in  which  the  same 
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is  now  applicable,  or  to  any  class  thereof,  or  in    Sect  14, 

such  manner  as  to  secure  to  the  inhabitants  of 

the   said   parishes,   and  to  persons   employed 

though  not  resident  therein,  the  benefit  of  any 

one  or  more  of  the  applications  in  this  section 

hereinafter  mentioned;    and,   subject  thereto, 

for  the  application  by  the  said  new  governing 

body  of  such  property  to  any  one  or  more  of 

the  following  objects  witliin  the  metropolis  (c) 

in  manner  to  be  specified  by  the  said  scheme 

or  schemes ;  that  is  to  say. 

To  the  promoting  the  education  of  the  poorer 
inhabitants  of  the  metropolis,  whether  by 
means  of  exhibitions,  or  of  technical  in- 
struction, or  of  secondary  education,  or  of 
art  education,  or  evening  lectures,  or  other- 
wise, as  to  the  Commissioners  may  seem 
good; 
To  the  establishment  and  maintenance  of 
libraries,  or  museums,  or  art  collections 
within  the  metropolis  under  such  provi- 
sions as  may  make  them  useful  to  the 
poorer  inhabitants  thereof ; 
To  the  preserving,  providing,  and  maintain- 
ing of  open  spaces  and  recreation  grounds 
or  drill  grounds  within  the  metropolis ; 
To  the  promotion  and  extension,  in  such 
manner  as  the  Commissioners  may  think 
desirable,  of  provident  institutions  and  of 
working  men's  and  women's  institutes  for 
the  benefit  of  the  poorer  classes  of  the 
metropolis ; 
To  the  establishment  and  maintenance,  in 
such  places  as  the  Commissioners  may 
think  suitable,  of  convalescent  hospitals 
for  the  benefit  of  the  poorer  classes  of  the 
metropolis ; 
And  generally  to   the    improving,   by  the 
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above  or  any  other  means  which  to  the 
Commissioners  may  seem  good,  the  phy- 
sical, social,  and  moral  condition  of  the 
poorer  inhabitants  of  the  metropolis. 

(a)  See  sect.  7,  ante. 

(b)  Sect.  5,  ante. 

(c)  Defined  by  aect.  63,  post, 
{(i)  Sects.  48  and  49,  post. 

16.  In  any  scheme  relating  to  the  property  or  endow- 
ments belonging  to  or  now  applicable  in  the  parishes 
enumerated  in  the  First  Schedule  to  this  Act  the  Commis- 
sioners may,  if  they  think  fit,  provide  for  the  union  of 
any  existing  governing  bodies  of  two  or  more  endow- 
ments into  one  new  governing  body  for  each  of  the  said 
parishes,  or  for  the  creation  of  a  new  governing  body  or 
bodies  in  each  such  parish,  and  for  the  transfer  to  such 
new  governing  body  or  bodies  (if  created)  of  the  control 
and  management  of  the  charity  property  and  endow- 
ments belonging  to  or  applicable  in  such  parishes. 


TOkS^^to  ^®*  ^^  ^^y  scheme  providing  for  the  application  of 

parishes  in      the  property  scheduled  as  general  charity  property  (a) 
Schedule  may  now  belonging  to  OT  applicable  in  the  parishes  mentioned 
payment  of     i^  the  Second  Schedule  to  this  Act,  the  Commissioners 
SSst©L*of      ^^y?  if  they  shall  think  fit,  provide  for  the  payment  by 
stihi^M"^'     the  said  new  governing  body  of  any  capital  or  annual 
sum  or  sums  of  money  to  the  trustees  or  managers  of  any 
institution  now  existing,  or  which  may  hereafter  exist, 
for  any  of  the  charitable  purposes  to  or  for  which  such 
general  charity  property  is  hereby  made  applicable,  to  be 
applied  by  such  trustees  or  managers  to  or  for  such  pur- 
pose ;  and  may,  in  the  case  of  any  scheme  relating  to  au 
open  space  or  recreation  ground  or  drill  ground,  provide 
that  any  lands  or  hereditaments  purchased  in  pursuance 
of  such  scheme  shall  be  conveyed  to  and  vested  in  the 
Metropolitan  Board  of  Works  (i)  or  other  proper  local 
authority,  and  that  any  monies  to  be  paid  for  the  main- 
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tenance  of  such  space  or  ground  shall  be  paid  to  the  said    Beet.  1ft 
Board  (b)  or  other  local  authority  (as  the  case  may  be)  in 
which  the  legal  estate  in  such  open  space  or  ground  may 
be  vested. 

.   (a)  Seo  sect.  5,  ante, 
(6)  Now  the  London  County  Council. 

17.  In  any  scheme  relating  to  the  general  charity  ConmiiB- 
property  now  belonging  to  or  applicable  in  the  parishes  oreateneW^ 
mentioned  in  the  said  Second  Schedule,  the  Commis-  tmsteee. 
sioners  may  (if  they  shall  think  fit)  provide  for  the  crea- 
tion of  a  new  body  or  bodies  of  trustees,  either  in  a 
defined  local  area  in  the  Metropolis  (a)  or  for  any  one  or 

more  of  the  charitable  purposes  to  or  for  which  such  pro- 
perty is  hereby  made  applicable,  or  in  both  of  these 
ways,  and  may  also  provide  for  the  payment  to  such  new 
body  or  bodies  of  trustees  by  the  said  new  governing 
body  of  such  capital  or  annual  sum  or  sums  of  money 
as  the  scheme  may  dii'cct,  to  be  applied  by  such  new 
body  or  bodies  of  trustees  in  pursuance  of  the  scheme. 
Where  any  such  scheme  provides  for  the  creation  of  such 
a  new  body  of  trustees  in  or  for  any  such  defined  local 
area,  the  Commissioners  shall,  so  far  as  conveniently  may 
be,  provide  for  the  representation  on  such  new  body  of 
trustees  of  the  inhabitants  of  such  local  area. 

(a)  Defined,  sect.  53,  post, 

18.  In  framing  any  scheme  relating  to  the  general  Commifl- 
charity  property  (a)  now  belonging  to  or  applicable  in  nu^^^ 
the  parishes  mentioned  in  the  said  second  schedule,  the  ^^g 
Commissioners  shall  consider  and  declare  whether  it  is  ^^  °^ 

trustees. 

for  the  public  advantage  that  any  of  the  property  or 
endowments  belonging  to  the  charity  or  charities  dealt 
with  by  the  scheme  shall  continue  to  be  administered 
and  managed  by  the  body  or  bodies  of  trustees  now 
administering  and  managing  the  same ;  and  the  Commis- 
sioners may  in  any  such  case  provide  that  such  property 
or  endowments  shall  continue  to  be  administered  and 
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Sect.  18,  managed  by  such  body  or  bodies,  and  in  any  such  case 
may  alter  the  constitution  of  any  such  existing  body  or 
bodies  of  tinistees,  and,  if  they  shall  think  fit,  unite  such 
bodies  or  body  with  any  other  body  or  bodies  of  trustees 
so  as  to  create  a  new  body  or  bodies  of  trustees  for  the 
administration,  management,  and  application  of  such 
property  and  endowments  in  the  said  parishes,  or  any 
one  or  more  of  them,  or  for  the  application  of  such  pro- 
perty and  endowments,  or  any  part  of  them,  to  any  one 
or  more  of  the  objects  to  which  such  property  and  endow- 
ments may  be  applicable  under  the  fourteenth  section  of 
this  Act, 

(a)  See  sect,  o,  ante. 


Jftcxro  schemes 
than  one 
ma' 


19.  The  Commissioners  shall  not  be  bound  to  provide 
MT  he  made,  in  any  one  scheme  for  all  the  objects  aforesaid  (a),  but 
oh^^^o-  ^^y  niake  provision  for  such  objects,  or  any  one  or  more 
Tided  for.  ^f  them,  by  one  or  by  more  schemes  in  the  manner  they 
shall  judge  most  convenient,  nor  shall  anything  herein 
be  construed  to  prevent  the  Commissioners  from  pro- 
viding in  any  such  scheme  or  schemes  for  any  other 
object  which  shall  upon  inquiry  appear  to  them  to  be 
necessary  or  desirable  for  the  purposes  of  this  Act,  nor 
from  proposing  in  any  scheme  any  such  modifications 
and  variations  as  to  matters  of  detail  and  regulation  as 
shall  not  be  substantially  repugnant  to  any  of  the  pro- 
visions of  this  Act. 

(a)  Sects.  12—18,  anU. 


Scheme  need 
not  specify 
precise 
application 
of  general 
charity  pro« 
perty. 


20.  The  Commissioners  shall  not  be  bound  to  specify 
in  any  scheme  the  precise  objects  to  which  or  the  manner 
in  which  the  general  charity  property  shall  be  applied 
by  the  new  governing  body  (a),  but  they  may  (if  they 
shall  think  fit)  specify  such  objects  or  manner  with  such 
particularity  as  they  may  think  necessary,  and  may  (if 
they  shall  think  fit)  leave  the  details  of  such  application 
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to  be  subsequently  settled  by  the  new  governing  body  in     Beet  20. 
manner  hereinafter  mentioned  (b). 

(a)  See  sects.  48  and  49,  po»t, 
(6)  Ibid. 

21.  No  scheme  shall  be  so  framed  as  to  affect  or  shall  Savings  for 

(i  1  /         1       endowments 

affect  any  endowment  or  part  of  an  endowment  (as  the  less  than 
case  may  be)  originally  given  to  charitable  uses  less  than  oidf 
fifty  years  before  the  commencement  of  this  Act,  unless 
the  governing  body  of  such  endowment  assent  to  the 
scheme. 

22.  In  making  schemes  for  the  application  of  charity  Educational 
property   or  endowments   to   educational   purposes  the  ^ru  to  bo 
Commissioners  shall  have  as  much  regard  to  the  educa-  ^^^ 
tional  interests  of  girls  as  of  boys. 

23.  It  shall  not  be  obligatory  upon  the  Commissioners  Saving- for 
to  prepare  a  scheme  under  this  Act  for  any  endowment,  endowmentH 
or  part  of  an  endowment,  which  is  an  educational  en-  \?ct?c!^66, 
dowment  as  defined  by  section  five  (a)  of  the  Endowed  ®-  ^• 
Schools  Act,  1869. 

(a)  Ante,  p.  598. 

IV. — P7'ocedure  for  approving  Schemes. 

24.  When  the  Commissioners  have  prepared  the  di'aft  of  Schemes  to  be 

,  ,  printed  and 

a  scheme  [a)  they  shall  cause  it  to  be  printed,  and  printed  cinmuttd. 
copies  of  it  to  be  sent  to  the  governing  body  of  every 
endowment  to  which  it  relates,  and  to  the  vestry  clerk  {b) 
of  the  parish  in  which  such  endowment  is  now  applicable, 
and  to  the  Remembrancer  of  the  City  of  London,  and 
shall  also  cause  the  draft,  or  a  proper  abstract  of  it,  to 
be  published  and  circulated  in  such  manner  as  they 
think  suflScient  for  giving  information  to  all  persons 
interested. 

(a)  See  sect.  11,  ante, 

(5)  As  to  sending  documents  to  the  goyeming  body  and  vestry  clerk,  see 
sect.  42,  po^t ;  and  as  to  the  sending  of  documents  generally,  see  sect.  43, 
post. 
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^^^^'  ^^-  25.  During  two  months  after  the  first  publication  of 
Commifl-  the  draft  of  a  scheme,  or  any  longer  time  which  they 
receive  may  appoint,  the  Commissioners  shall  receive  any  objec- 

ra^wtiiTg*     tions  or  suggestions  made  to  them  in  writing  respecting 
such  scheme,  and  shall  duly  consider  the  same. 


schemes. 


Schemes  to  be      26.  After  the  cxpiratiou  of  the  two  months,  or  such 

reprinted  and   i  .  •  i       ii       r^  •      • 

circniated       longer  time  as  to  the  Commissioners  may  seem  proper, 
anew.  ^j^^  Commissioners  shall  proceed  to  revise  the  scheme, 

and  may,  if  they  think  fit,  amend  the  same,  and  re- 
publish it  and  send  copies  of  it  as  re-published  to  the 
persons  before  mentioned  (a),  and  shall  submit  the 
scheme  for  the  approval  of  the  Committee  of  CSouncil 
on  Education. 

(a)  Sect  24,  ante. 

Approval  of  27.  The  Committee  of  Council  on  Education,  as 
CouncUon  soou  as  a  schcmc  is  submitted  to  them,  shall,  before 
schemes?^  ^  approving  the  same,  cause  the  scheme  to  be  published 
and  circulated  in  such  manner  as  they  think  sufficient 
for  giving  information  to  all  persons  interested,  together 
with  a  notice  stating  that  during  one  month  after  the 
first  publication  of  such  notice  the  Committee  of  Council 
on  Education  will  receive  any  objections  or  suggestions 
made  to  them  in  w^riting  respecting  such  scheme.  After 
the  expiration  of  the  said  month  the  Committee  of 
Council  on  Education  may,  if  they  think  fit,  approve 
the  scheme  or  may  remit  the  scheme,  with  such  declara- 
tion as  the  nature  of  the  case  seems  to  them  to  require, 
to  the  Commissioners  (a). 

The  Committee  of  Council  on  Education  as  soon  as 
they  approve  a  scheme  shall  forthwith  cause  the  scheme 
so  approved  to  be  published  and  circulated  in  such 
manner  as  they  think  sufficient  for  giving  information  to 
all  persons  interested,  together  with  a  notice  stating  that 
unless  within  two  months  after  the  publication  of  the 
scheme  when  approved  a  petition  is  presented  to  the 
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Committee  of  Council  on  Education,  such  scheme  may     Sect.  27. 
be  approved  by  her  Majesty  without  being  laid  before 
Parliament  (b). 

During  the  said  two  months  a  petition  praying  that 
the  scheme  may  be  laid  before  Parliament  may  be 
presented  to  the  Committee  of  Council  on  Education  by 
the  governing  body  of  any  endowment  to  which  the 
scheme  relates,  or  by  not  less  than  twenty  inhabitant 
ratepayers  of  the  parish  in  which  the  endowment  is  now 
applicable. 

(a)  As  to  the  procedure  "where  a  scheme  is  remitted,  see  sect.  29,  post, 
(6)  See  sect.  30,  post 


28.  Any  person  conceiving  himself  aggrieved  by  any  Petitions  may 
provision  of  a  scheme,  on  the  ground  of  its  not  making  ^her 
due  compensation  for  any  vested  interest  to  which  he  c[>u^*a  i^ 
has  been  declared  entitled  as  aforesaid  (i),  may,  within  ^^^^. 
two  months  from  the  publication  of  such  scheme  when 
approved  as  aforesaid,  petition  her  Majesty  in  Council 
stating  the  grounds  of  the  petition  and  praying  her 
Majesty  to  withhold  her  approval  from  the  whole  or  any 
part  of  the  scheme.  Her  Majesty  may  refer  any  such 
petition  for  the  consideration  and  advice  of  three 
members  at  the  least  of  her  Privy  Council,  of  whom  one 
shall  be  a  member  of  the  Judicial  Committee,  and  such 
three  members  may,  if  they  think  fit,  admit  counsel  to 
be  heard  in  support  of  and  against  the  petition,  and 
shall  have  the  same  power  with  respect  to  the  costs  of 
all  parties  to  the  petition  as  the  High  Court  of  Justice 
would  have  if  the  petition  were  a  proceeding  therein  for 
obtaining  a  scheme.  Any  petition  not  proceeded  with 
in  accordance  with  the  regulations  made  with  respect  to 
petitions  presented  to  the  Judicial  Committee  of  the 
Privy  Council  shall  be  deemed  to  be  withdrawn. 

It  shall  be  lawful  for  her  Majesty  by  Order  in  Council 
to  declare  that  no  cause  has  been  shown  why  she  should 
withhold   her   approval   from   the   said  scheme   or   to 
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remit  (c)  it  to  the  Commissioners  with  such  declaration 
as  the  nature  of  the  case  may  require. 

(a)  Except  where  the  gross  annual  income  is  under  100^. :  sect.  31,  pott, 

(6)  Sects.  7  and  10,  and  sect.  12,  sub-s.  (c),  ante, 

(c)  For  procedure  in  case  of  remission,  see  next  section. 

29.  Where  a  scheme  is  remitted  with  a  declaration 
the  Commissioners  may  either  proceed  to  prepare  another 
scheme  in  the  matter  in  the  same  manner  as  if  no 
scheme  had  been  previously  prepared  (a)^  or  may  submit 
for  the  approval  of  the  Committee  of  Council  on  Educa- 
tion such  amendments  in  the  scheme  as  will  bring  it  into 
conformity  with  the  declaration. 

The  Committee  may,  if  they  think  fit,  approve  the 
scheme  with  such  amendments,  and  the  same  shall  be 
published  and  circulated  in  the  same  manner  and  subject 
to  the  same  right  of  petition  to  her  Majesty  in  Council 
as  is  before  directed  {b)  in  the  case  of  the  approval  of  a 
scheme,  and  so  on  from  time  to  time  as  often  as  occasion 
may  require. 

(a)  See  sects.  11  and  24,  ante. 
(6)  Sects.  27  and  28,  ante, 

30.  If  within  the  said  two  months  from  the  publica- 
tion of  the  scheme,  when  approved  as  aforesaid,  no  peti- 
tion praying  that  the  scheme  be  laid  before  Parliament 
has  been  presented  in  pursuance  of  this  Act  to  the  Com- 
mittee of  Council  on  Education  (a),  it  shall  be  lawful  for 
her  Majesty  by  Order  in  (Jouncil  to  declare  her  approba- 
tion (i)  of  such  scheme  without  the  same  being  laid  before 
Parliament. 

If  any  petition  praying  that  the  scheme  be  laid  before 
Parliament  has  been  presented,  but  no  petition  to  her 
Majesty  in  Council  is  presented,  then  the  scheme  shall 
be  laid  before  both  Houses  of  Parliament  after  the  expi- 
ration of  the  time  for  the  presentation  of  a  petition  to 
her  Majesty  in  Council  (c).  If  a  petition  is  presented  to 
her  Majesty  in  Council  against  the  scheme,  as  well  as  a 
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petition  praying  that  the  scheme  be  laid  before  Parlia-  Sect.  30. 
ment,  then  the  scheme  shall  be  laid  before  Parliament 
after  any  later  date  at  which  the  petition  is  withdrawn 
or  her  Majesty  in  Council  has  declared  as  aforesaid  that 
no  cause  has  been  shown  why  she  should  withhold  her 
approval  from  the  scheme.  If  Parliament  be  then  sitting 
the  scheme  shall  be  so  laid  before  it  forthwith.  If  Par- 
liament be  not  then  sitting,  the  scheme  shall  be  so  laid 
within  three  weeks  after  the  beginning  of  the  next  en- 
suing session  of  Parliament ;  and  if  such  scheme  has  lain 
before  Parliament  for  not  less  than  two  months  during 
the  same  session,  then,  unless  an  address  has  been  pre- 
sented within  such  two  months  by  one  or  other  of  the 
Houses  of  Parliament  praying  her  Majesty  to  withhold 
her  consent  from  such  scheme  or  any  part  thereof,  it 
shall  be  lawful  for  her  Majesty  by  Order  in  Council  to 
declare  her  approbation  of  such  scheme  or  any  part 
thereof  to  which  such  address  does  not  relate. 

(a)  See  sect.  27,  ante. 

{b)  With  regard  to  the  disapproval  of  the  scheme  by  her  Majesty,  see 
sect.  32,  infra, 
(c)  See  sect.  28,  ante. 

31.  Where  a  scheme  relates  to  an  endowment  or  en-  Exception  as 
dowments  which  or  each  of  which  (as  the  case  may  be)  for^Ldow" 
during  the  three  years  preceding  the  commencement  of  foo/?*  ""^^^ 
this  Act  has  had  an  average  annual  gross  income  of  not 

more  than  one  hundred  pounds,  no  petition  shall  be  pre- 
sented to  her  Majesty  in  Council  (a)  with  reference  to 
such  scheme  so  far  as  it  relates  to  any  such  endowment 
or  endowments.  The  statement  of  the  Commissioners 
shall  be  conclusive  evidence  for  the  purpose  of  this 
section  of  the  income  of  an  endowment. 

(a)  See  sect.  28,  ante. 

32.  If  any  scheme,  or  any  part  thereof,  is  not  ap-  New  scheme 
proved  by  her  Majesty,  the  Commissioners  may  there-  approval  of 
upon  proceed  to  prepare  another  scheme  in  the  matter,  *'*^®™®' 


when  to  take 
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8^-82.     and  so  on  from  time  to  time  as  often  as  occasion  may 
require. 

Amendment  33.  Schcmcs  may  be  from  time  to  time  framed  and 
approved  for  amending  any  scheme  approved  under  this 
Act,  and  all  the  provisions  of  this  Act  relative  to  an 
original  scheme  shall  apply  also  to  an  amending  scheme, 
mutatis  mutandis. 


V. — Supplemental  Provisions. 

34.  No  scheme  shall  of  itself  have  any  operation,  but 
eS^."""*"  the  same,  when  and  as  approved  by  her  Majesty  in 
Council  (a),  shall,  from  the  date  specified  in  the  scheme, 
or  if  no  date  is  specified  then  from  the  date  of  the  Order 
in  Council,  have  full  operation  and  effect  in  the  same 
manner  as  if  it  had  been  enacted  in  this  Act. 

Where  a  scheme  shall  have  been  so  framed  as  to  make 
it  necessary  that  any  further  acts  should  be  done  in  order 
to  carry  out  the  arrangements  prescribed  by  such  scheme, 
the  Commissioners  shall  have  power,  immediately  after 
the  making  of  such  Order  in  Council,  to  do  and  execute, 
or  cause  to  be  done  and  executed,  all  such  acts  and  deeds, 
and  all  such  conveyances  and  assurances  in  the  law  what- 
soever, as  may  in  their  judgment  be  necessary  for  carry- 
ing out  the  provisions  of  the  scheme  approved  by  such 
order,  and  for  securing  the  application  of  the  property 
dealt  with  by  such  scheme  to  the  pm^poses  to  which  such 
scheme  may  direct  it  to  be  applied. 

(a)  See  sect.  30,  ante. 

Effect  of  35.  Upon  a  scheme  coming  into  operation  every  Act 

of  Parliament,  letters  patent,  statute,  deed,  instrument, 
trust,  or  direction  relating  to  the  subject-matter  of  the 
scheme,  and  expressed  by  such  scheme  to  be  repealed 
and  abrogated,  shall,  by  virtue  of  the  scheme  and  of  this 
Act,  be  repealed  and  abrogated  from  the  date  in  that 
behalf  specified,  or  if  no  date  is  specified,  from  the  date 


scheme. 
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of  the  scheme  coming  into  operation,  and  all  property    Sect.  86. 
purporting  to  be  transferred  by  such  scheme  shall,  with- 
out any  other  conveyance  or  act  in  the  law  (so  far  as 
may  be),  vest  in  the  transferees,  and  so  far  as  it  cannot 
be  so  vested  shall  be  held  in  trust  for  the  transferees. 

36.  The  Order  in  Council  approving  a  scheme  shall  Evidence  of 
be  conclusive  evidence  that  such  scheme  was  within  the      ^^' 
scope  of  and  made  in  conformity  with  this  Act,  and  the 
validity  of  such  scheme  and  order  shall  not  be  ques- 
tioned in  any  legal  proceedings  whatever. 

37.  A  scheme  of  the  Commissioners  shall  not  be  sub-  Quorum  of 
mitted  to  the  Committee  of  Council  on  Education  unless  mon^" 
it  has  been  approved  at  a  meeting  of  the  Commissioners 

at  which  there  are  present  not  less  than  three  Commis- 
sioners, but  in  all  other  respects  one  Commissioner  may 
act  under  this  Act. 

38.  Section   eleven   of    the   Charitable   Trusts   Act,  Extension  of 
1853  {a)  (which  relates  to  the  production  of  documents  l^u7^\,  n** 
by  public  officers),  and  sections  six,  seven,  eight,  and  ^ct.^c.^i24 
nine  of  the  Charitable  Trusts  Act,  1855  (i)  (which  relate  ^i^^^^*^' 
to   evidence  and    the  attendance   and   examination   of  commia- 
witnesses)  shall  extend  to  the  assistant  commissioners 
under  this  Act,  as  if  they  were  the  inspectors  mentioned 
in  those  sections. 

(a)  Ante,  p.  471. 

(6)  Ante,  pp.  537  et  $eq, 

39.  Whenever  it  shall  appear  to  the  Commissioners  Commis- 

that  any  part  of  the  charity  property  and  endowments  have^wer 

subject  to  the  provisions  of  this  Act,  may  with  advantage  Jj  ^^^® 

be  sold  and  realised,  they  may  direct  such  property  to  property  and 
V        11  1  1  T.  T-i   "i^es*  pro- 

be sold  upon   such  terms  and  conditions  and  to  such  ceeda. 

purchasers  as  they  may  think  fit,  and  the  trustee  or 

tnistees  for  the  time  being  of  such  property  shall  effect 

such  sale,  which  shall  require  no  further  sanction  than 


sionens. 
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Charity  Com- 
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Coart,  &c. 
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the  order  of  the  Commissioners  under  their  seal  directing 
the  same,  and  the  proceeds  of  every  such  sale  shall  be 
paid  to  the  Official  Trustees  of  Cliaritable  Funds  (a)  and 
invested  in  their  names  in  Government  or  parliamentary 
securities. 

{a)  See  note  («)  to  sect.  51  of  the  Chant.  Trusts  Act,  1853,  ante,  p.  514. 

40.  During  the  continuance  of  the  power  of  making 
schemes  under  this  Act  (a),  no  Court  or  judge  shall,  with 
respect  to  any  charity  property  or  endowment  which 
can  be  dealt  with  by  a  scheme  under  this  Act,  make  any 
scheme  or  appoint  any  new  trustees  without  the  consent 
of  the  Commissioners. 

(a)  See  sect.  4,  ante. 


Act  to  be 
subject  to 
schemes. 


rersons  4^^  Evcry  interest,  right,  privilege,  or  preference,  or 

interest  after  increased  interest,  right,  privilege,  or  preference,  which 
^***^^-  °  any  person  may  acquire  after  the  passing  of  this  Act  in 
or  relative  to  any  charity  or  endowment  which  can  be 
dealt  with  by  a  scheme  under  this  Act,  or  in  the  govern- 
ing body  thereof,  or  as  member  of  any  such  governing 
body,  or  in  or  relative  to  any  office,  place,  employment, 
pension,  compensation,  allowance,  or  emolument  in  the 
gift  of  any  such  governing  body,  or  paid  out  of  the 
funds  of  any  such  charity  or  endowment,  shall  be  subject 
to  the  provisions  of  any  scheme  made  under  this  Act ; 
and  the  governing  body  of  any  such  charity  or  endow- 
ment shall  not,  during  the  continuance  of  the  power  of 
making  schemes  under  this  Act,  begin  to  build,  rebuild, 
alter,  or  enlarge  any  buildings  connected  therewith, 
except  vrith  the  written  consent  of  the  Commissioners  or 
under  the  directions  of  such  a  scheme ;  and  no  moneys 
arising  from  any  such  charity  or  endowment  shall  after 
the  passing  of  this  Act  be  applied  to  the  payment  of  any 
poor  rate  or  other  rate  or  public  charge  whatsoever,  or 
to  the  paj^ment  to  any  parish  official  of  any  salary  or 
remuneration,  except  so  far  as  he  may  be  entitled  to 
receive  the  same  in  respect  of  duties  actually  performed 
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in   connexion  with  the   services   of  the   church,  or  of    Sect.  41. 
services  actually  rendered  in  or  about  the  management 
of  any  parochial  charity,  or  of  duties  actually  performed 
in  connexion  with  public  worship  in  the  church  of  the 
parish. 

42.  Notices  and  documents  required  to  be  served  on  Service  of 
or  sent  to  a  governing  body  or  vestry  clerk  for  the  pur- 
poses of  this  Act  may  be  served  or  sent  by  being  left  at 

the  office,  if  any,  of  such  governing  body  or  vestry  clerk, 
or  being  served  on  or  sent  to  the  chairman,  secretary, 
clerk,  or  other  officer  of  such  governing  body,  or  if  there 
is  no  office,  chairman,  secretary,  clerk,  or  other  officer, 
or  none  known  to  the  Commissioners  (after  reasonable 
inquiry),  by  being  publicly  advertised  in  such  news- 
papers as  the  Commissioners  shall  think  fit,  or  by  being 
served  upon  such  person  or  persons  and  in  such  manner 
as  the  Commissioners  shall  in  their  discretion  think  best 
calculated  to  give  proper  notice  to  the  persons  concerned 
with  the  management  of  the  endowment  dealt  with  by 
the  scheme. 

(a)  See  also  next  Bection. 

43.  Notices  and  documents  required  to  be  served  or  semoeby 
sent  for  the  purposes  of  this  Act  may  be  served  or  sent 

by  post,  and  shall  be  deemed  to  be  served  and  received 
at  the  time  when  the  letter  containing  the  same  would 
be  delivered  in  the  ordinary  course  of  the  post ;  and  in 
proving  such  service  or  sending  it  shall  be  sufficient  to 
prove  that  the  letter  containing  the  notices  or  documents 
was  properly  addressed  and  put  into  the  post  office. 

44.  The  salaries  paid  and  expenses  incurred  in  carry-  Expenaee  of 
ing  into  effect  this  Act  shall  in  the  first  instance  be  aI^-J)!^**^ 
defrayed  out  of  moneys  to  be  provided  by  Parliament, 

but  shall  be  ultimately  repaid  to  the  Commissioners  of 
her  Majesty's  Treasury  out  of  the  sums  carried  over  to 
a  separate   account  as  hereinbefore  directed  (*).     The 
T.  3  a 
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Se6t.  4L  Commissioners  (c)  shall  determine,  by  orders  imder  their 
seal,  in  what  proportions  such  salaries  and  expenses  are 
to  fall  upon  the  several  sums  so  carried  over  under  each 
scheme,  having  regard  to  the  respective  values  of  the  en- 
dowments dealt  with  by  such  schemes  respectively.  If 
there  shall  be  any  surplus  of  the  sums  so  carried  over  as 
aforesaid  under  each  such  scheme  after  making  such 
repayment,  such  surplus  shall  form  part  of  the  endow- 
ments the  application  whereof  is  prescribed  by  each 
such  scheme.  If  there  shall  be  any  deficiency,  such 
deficiency  shall  be  made  up  to  the  Commissioners  of 
her  Majesty's  Treasury  by  the  new  governing  body 
hereinafter  constituted  (rf)  out  of  the  funds  under  their 
management  and  control. 

(a)  Orders  under  this  section  are  to  be  included  in  the  annual  report  to 
Parliament :  sect.  47  of  this  Act,  infra, 
(6)  Sect.  12,  8ub-8.  (b),  ante. 
(c)  The  Charity  Commissioners :  sect.  2,  ante. 
{d)  Sects.  48  and  49,  poet 

Roquimtions,        45.  AH  requisitions  and  directions  made  by  the  Com- 
imder  seal,      missiouers  Under  the  authority  of  this  Act  shall  be  made 
by  the  order  of  the  Commissioners  under  their  seal. 


Orders  to  he 
subject  to 
Charitahle 
Trusts  Acts. 


46.  All  orders  made  by  the  Commissioners  shall  be 
enforceable  by  the  same  means  and  be  subject  to  the 
same  provisions  as  orders  of  the  Board  of  Charity  Com- 
missioners under  the  Charitable  Trusts  Acts,  1853  to 
1869(a). 

(a)  Chant.  Trusts  Act,  1853,  s.  14,  ante,  p.  473 ;  Chant.  Tnista  Amend. 
Act,  1855,  8.  9,  ante,  p.  538 ;  and  Chant.  Trusts  Act,  1860,  s.  20,  ante,  p.  674. 


OomniS' 
siouers  to 
make  aimaal 
report  to  be 
laid  before 
Parliament. 


47.  The  report  of  the  Commissioners  made  under 
section  sixty  of  the  Charitable  Trusts  Act,  1853  (a),  shall 
describe  the  proceedings  of  the  Commissioners  under  this 
Act  during  the  year  preceding  the  thirty-first  day  of 
December  then  last  past,  and  there  shall  be  annexed 
to  such  report  copies  of  the  schemes  approved  by  her 
Majesty  in  Council  under  this  Act  during  such  year, 
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and  of  any  orders  made  by  the  Commissioners  during    Sect.  47. 
such  year  under  the  forty-fourth  section  of  this  Act. 

(a)  Ante,  p.  519. 

VI. — New  Governing  Body. 

48.  There  shall  be  established  a  new  governing  body  Estabiiah- 
under  this  Act,  which  shall  be  called  "  The  Trustees  of  governing 
the  London  Parochial  Charities,"  and  shall  be  a  body  xnami^ment 
corporate,  with  perpetual  succession  and  a  common  seal,  f^^^*^ 
Such  new  governing  body  shall  administer  the  property 
hereinbefore  (a)  directed  to  be  placed  by  schemes  to  be 
framed  by  the  Commissioners  under  its  administration 

and  management,  and  shall  consist  of  twenty-one  per- 
sons, of  whom  five  shall  be  nominated  by  the  Crown, 
four  by  the  Corporation  of  the  City  of  London,  and  the 
remainder  (four  of  whom  shall,  in  the  first  instance,  be 
chosen  from  among  the  persons  who  are  now  trustees  of 
the  parochial  charities  of  the  City  of  London)  in  such 
manner  or  by  such  persons  or  bodies  as  the  Commis- 
sioners shall  by  scheme  provide,  regard  being  had  by 
them  to  the  interests  of  the  various  classes  of  the  com- 
munity who  are  or  may  hereafter  be  interested  in  the 
charity  property  to  be  administered  by  such  new  govern- 
ing body. 

Each  member  shall  hold  office  for  six  years,  but  shall 
be  re-eligible. 

Every  member  who  shall  not  have  attended  a  meeting 
for  the  period  of  two  years  shall  vacate  his  office,  but 
shall  be  re-eligible. 

(a)  See  sect.  14,  sub-ss.  (b)  and  (c),  and  sects.  16,  17,  20,  anU. 

49,  The  Commissioners  shall  by  a  scheme  make  regu-  Commia- 
lations  prescribing  the  time  and  manner  of  the  nominating  make  regu- 
or  electing  of  the  membera  of  the  new  governing  body  no^^tdwi  of 
and  regarding  the  vacating  of  their  office  by  a  certain  ^^^^^ 
number  of  the  first  members  thereof,  so  as  to  provide  ^»^y»  *«• 
that  some  of  them  shall  vacate  their  office  at  the  end  of 

two,  others  at  the  end  of  four,  and  the  rest  at  the  end 

3a2 
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Sect.  49,  of  six  years,  and  with  respect  to  the  filling  up  of  vacancies 
arising  from  death  or  resignation,  and  generally  with 
respect  to  the  constitution  of  the  new  governing  body, 
and  the  conduct  by  it  of  its  business,  and  the  making 
by  it  of  regulations  or  byelaws,  whether  varying  or 
merely  subsidiary  to  the  rules  and  regulations  made  by 
the  Commissioners.  The  Commissioners  shall  also  fix 
the  date  upon  which  the  functions  and  powers  of  the 
new  governing  body  shall  commence. 


Schemes  to  50.  In  all  schemcs  framed  under  this  Act  affecting 

^fereiwefor  general  charity  property  wliich  is  not  expressly  limited, 
deno^^ti^.  ^y  the  deed  of  foundation,  to  spiritual  purposes  of  any 
religious  denomination  no  preference  shall  be  shown  to 
any  person  on  account  of  membership  of  any  church,  nor 
shall  conformity  to  any  church  be  made  the  condition  of 
enjoying  any  benefits,  nor  shall  it  be  made  a  condition 
in  appointing  a  master  or  mistress  to  any  school  founded 
or  reformed  under  this  Act,  that  he  or  she  shall  be  a 
member  of  any  church,  nor  shall  endowments  under  this 
Act  be  attached  to  any  institution,  admission  to  Tvhich, 
or  to  the  governing  body  of  which,  is  limited  to  the 
members  of  any  denomination. 


Costs  of  Par-  51.  The  Commissioners  shall  ascertain  what  costs, 
proc^dings  chargcs,  and  expenses  have  been  reasonably  incurred  by 
mined  bjT'     the  existing  trustees  of  the  City  Parochial  Charities,  or 


Commis- 
sioners. 


any  of  them,  in  relation  to  this  Act,  or  the  Bills  of  similar 
name  in  the  sessions  of  1881  and  1882  (a),  and  shall 
direct  the  new  governing  body(i)  to  pay  to  such  trustees, 
or  any  two  of  them,  to  be  chosen  for  that  purpose  by 
the  Commissioners  the  amount  of  the  costs,  charges,  and 
expenses  so  incurred  as  aforesaid  out  of  the  first  moneys 
which  shall  come  to  their  hands  or  be  placed  at  the  dis? 
posal  of  the  said  governing  body. 

(a)  See  ante,  p.  452. 

{b)  Sects.  48  and  49,  ante. 
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52.  Nothing  in  this  Act  shall  apply  to  any  endow-    Sect.  52. 
ment  or  part  of  any  endowment  which,  or  the  income  Saving  for 
whereof,  is  applicable,  or  is  applied  for  the  benefit  of  at  Christ's 
children  maintained  or  educated  by  the  Governors  of    ^^^ 
Christ's  Hospital,  in  the  City  of  London,  and  presented 
thereto  by  any  parochial  authority  in  the  City  of  London 
or  otherwise. 


53.  In   this    Act,  unless  the   context  otherwise  re-  interpretatioii 

of  tenns. 

qmres — 

The  term  ^^ Metropolis"  means  the  places  for  the  time 
behig  constituting  the  Metropolitan  Police  Dis- 
trict (a),  together  with  the  City  of  London  and  the 
liberties  thereof: 

The  term  '^  governing  body"  means  any  body  corpo- 
rate, persons,  or  person,  who  hold  or  holds,  or  who 
have  or  has  any  power  of  control  or  management 
over,  any  charity  property  or  endowment  dealt  with 
by  this  Act : 

The  term  ^^  endowment"  means  every  description  of 
property,  real,  personal,  or  mixed,  which  is  dedi- 
cated to  any  such  charitable  uses  as  are  referred  to 
in  this  Act,  in  whomsoever  such  property  may  be 
vested  and  in  whosesoever  name  it  may  be  standing, 
and  whether  such  property  is  in  possession  or  rever- 
sion, or  a  thing  in  action  : 

The  term  ^^  Committee  of  Council  on  Education"  means 
the  Lords  of  the  Committee  of  her  Majesty's  Privy 
Council  oti  Education : 

The  term  ^^  person "  includes  any  body  of  persons, 
whether  corporate  or  unincorporate. 

(a)  See  10  Geo.  IV.  c.  44,  ss.  4,  34,  35,  and  Schedule ;  2  &  3  Vict.  c.  47, 
B.  2;  and  3  &  4  Vict.  c.  84,  ss.  2  and  5. 


54.  This  Act,  so  far  as  is  consistent  with  the  tenor  Act  to  be 
thereof,  shall  be  construed  together  with  the  Charitable  tog^SL-  with 
Trusts  Acts,  1853  to  1869.  K^AcV 
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SCHEDULES. 

THE  FIRST  SCHEDULE. 


Sects.  13,  16.  Saint  Andrew,  Holbom. 
Saint  Botolph,  Aldgate. 
Saint  Botolph,  Bishopsgate. 


Saint  Bride,  Fleet  Street. 
Saint  Giles,  Oiipplegate. 


THE  SECOND  SCHEDULE. 


Seote. 
17. 


1*»  1^>    AllhallowB,  Barking. 

AUhallows,  Bread  Street. 

Allhallows  the  Great. 

AUhallows  the  Less. 

AUhallows,  Honey  Lane. 

AUhallows,  Lombard  Street. 

AllhaUows,  London  WaU. 

AUhaUows,  Staining. 

Christ  Church,  Newgate  Street. 

Saint  Alban,  Wood  Street. 

Saint  Alphago,  London  WaU. 

Saint  Andrew  by  the  Wardrobe. 

Saint  Andrew  Hubbard. 

Saint  Andi-ew  Undershaft. 

Saint  Anne  and  Saint  Agnes. 

Saint  Anno,  Blackfriars. 

Saint  Antholin. 

Saint  Augustine. 

Saint  Bartholomew  the  Great. 

Saint  Bartholomew  the  Less. 

Saint  Bartholomew,  Exchange. 

Saint  Bartholomew,  Moor  Lane. 

Saint  Bene*t,  Fink. 

Saint  Beno't,  Gracechurch. 

Saint  Bene*t,  Paul's  Wharf. 

Saint  Bene't,  Sherehog. 

Saint  Botolph,  Aldersgato. 

Saint  Botolph,  Billingsgate. 

Saint  Botolph,  Glasshouse  Yard. 

Saint  Christopher  le  Stocks. 

Saint  Clement,  Eastcheap. 

Saint  Dionis,  Backchurch. 

Saint  Dunstan  in  the  East. 

Saint  Dunstan  in  the  West. 

Saint  Edmund  the  King  and  MartjT. 

Saint  Etholburga. 

Saint  Faith  under  Saint  Paul's, 

Saint  Gabriel,  Fenchureh. 


Saint  George,  Botolph  Lane. 
Saint  Gregory  by  Saint  Paul. 
Saint  Helen,  Bishopsgate. 
Saint  James,  Garlickhythe. 
Saint  James  within  Aldgate. 
Saint  John  the  Baptist,  upon.  Wal- 

breok. 
Saint  John  the  Evangelist. 
Saint  John  Zachary. 
Saint  £atherine  Coleman. 
Saint  Katherine  Cree. 
Saint  Lawrence,  Jewry. 
Saint  Lawrence,  Pountney. 
Saint  Leonard,  East  Cheap. 
Saint  Leonard,  Foster  Lane. 
Saint  Magnus  the  Martyr. 
Saint  Margaret.  Moyses. 
Saint  Margaret,  Lothbury. 
Saint  Margaret,  New  Fish  Street. 
Saint  Margaret  Pattens. 
Saint  Martin,  Ludgate. 
Saint  Martin,  Orgars. 
Saint  Martin,  Outwich. 
Saint  Martin,  Pomerey. 
Saint  Martin,  Vintry. 
Saint  Mary,  Abchureh. 
Saint  Mary,  Aldermanbury. 
Saint  Mary,  Aldermary. 
Saint  Mary-at-HiU. 
Saint  Mary,  Bothaw. 
Saint  Mary,  Colechurch. 
Saint  Mary-le-Bow. 
Saint  Maiy  Magdalen,  Milk  Street. 
Saint    Mary    Magdalen,    Old   Fish 

Street. 
Saint  Mary,  Mounthaw. 
Saint  Mary,  Somerset. 
Saint  Mary,  Staining. 
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Saint  Mary,  Woolchurch  Haw. 
Saint  Mary,  Woolnoth. 
Saint  Matthew,  Friday  Street. 
Saint  Michael,  Basishaw. 
Saint  Michael,  Comhill. 
Saint  Michael,  Crooked  Lane. 
Saint  Michael-lo-Queme. 
Saint  Michael,  Paternoster  Royal. 
Saint  Michael,  Quoenhithe. 
Saint  Michael,  Wood  Street. 
Saint  Mildred,  Bread  Street. 
Saint  Mildred  the  Virgin,  Poultry. 
Saint  Nicholas,  Aeons. 
Saint  Nicholas,  Coleabbey. 
Saint  Nicholas,  Olave. 
Saint  Olave,  Hart  Street,  with  Saint 
Nicholas  in  the  Shambles. 


Saint  Olave,  Old  Jewry. 
Saint  Olave,  Silver  Sti-eet. 
Saint  Pancras,  Soper  Lane. 
Saint  Peter,  Comhill. 
Saint  Peter-le-Poor. 
Saint  Peter,  Paul's  Wharf. 
Saint  Peter,  West  Cheap. 
Saint  Sepulchre. 
Saint  Stephen,  Coleman  Street. 
Saint  Stephen,  Walbrook. 
Saint  Swithin,  London  Stone. 
Saint  Thomas  Apostle. 
Saint  Thomas  in  the  Bolls. 
Saint  Vedast,  Foster. 
Holy  Trinity  the  Less. 
Holy  Trinity,  Minories. 
Holy  Trinity,  Gteugh  Square. 
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46  &  47  Vict.  c.  18. 

An  Act  to  make  provision  respecting  certain  Municipal  Cor- 
porations  and  other  Local  Authorities  not  subject  to  the 
Municipal  Corporation  Act.  [29th  June  1883.] 

Whereas  Commissioners  were  appointed  by  his  late  Ma- 
jesty King  WilKam  the  Fourth  (in  this  Act  referred  to 
as  the  Commissioners  of  1834)  to  inquire  into  Municipal 
Corporations  in  England  and  Wales,  and  made  reports 
respecting  divers  corporations,  including  most  of  those 
mentioned  in  the  schedules  to  this  Act  : 

And  whereas  the  Municipal  Corporation  Acts  consoli- 
dated and  repealed  by  the  Municipal  Corporations  Act, 
1882,  were  passed  and  applied  to  most  of  the  places  men- 
tioned in  the  above  report,  but  not  to  those  which  are 
mentioned  in  the  schedules  to  this  Act : 

And  whereas  Commissioners  were  appointed  by  her 
Majesty  to  inquire  into  Municipal  Corporations  not  sub- 
ject to  the  Municipal  Corporation  Acts  (in  this  Act 
referred  to  as  the  Commissioners  of  1876),  and  have 
made  reports  to  her  Majesty  respecting  the  places  men- 
tioned in  the  schedules  to  this  Act,  and  it  is  expedient 
to  make  the  provisions  hereinafter  appearing  respecting 
those  places : 

Be  it  therefore  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 
Short  title.  1.  This  Act  may  be  cited  as  the  Municipal  Corpora- 
tions Act,  1883(a). 

(a)  It  has  been  stated  {anU^  p.  70)  that  the  general  property  of  municipal 
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corporations  must  be  considored  to  be  held  upon  a  charitable  trust.    Municipal      Sect.  1 
corporations  falling  within  the  Municipal  Corporations  Act,  1882,  have  been  W* 

specially  dealt  with  by  the  legislature  in  that  Act ;  but  as  to  those  which  haye 
not  been  so  dealt  with,  and  which  fall  within  the  present  Act,  it  may  perhaps 
be  said  that  all  that  the  Act  effects  is  to  enable  the  Charity  Commissioners  to 
initiate  schemes  for  the  regulation  of  trusts  already  within  their  jurisdiction. 

The  places  to  which  this  Act  applies  are  enumerated  in  the  Schedules  {post, 
pp.  750 — 752).    The  enumeration  was  arrived  at  as  follows : — 

The  Commissioners  of  1876  stated  in  their  General  Eeport  (para.  4)  that 
101  of  the  places  inquired  into  by  the  Commissioners  of  1834  had  not  been 
reached  by  legislation.  They  also  added  nine  places  which  had  not  come 
imder  the  notice  of  those  commissioners.  Of  this  total  of  110,  the  commis- 
sionors  excluded  22  from  their  report,  on  the  ground  that  they  had  never  been 
municipal  or  had  long  ceased  to  be  so.  These  are  the  places  comprised  in 
Sched.  n..  Part  1,  of  the  present  Act. 

The  remaining  88  places  were  investigated,  but  two  of  them  (Burton-upon- 
Trent  and  Conway)  having  obtained  charters  before  the  publication  of  the 
final  report,  were  not  included  in  it.  Of  the  remainder,  ten  were  found  to 
have  become  virtually  extinct.  These  were  included  among  the  places  specially 
reported  on  by,  but  were  excluded  from  the  General  Report  of  the  commis- 
sioners.    They  are  the  places  specified  in  Sched.  II.,  Part  2,  of  this  Act. 

Seventy-four  of  the  seventy-six  remaining  places,  which  were  included  both 
in  the  General  and  Special  Reports  of  the  commissioners,  are  those  enumerated 
in  Sched.  I.,  Parts  1  and  2,  of  this  Act.  The  two  places  omitted  are  Lewes  and 
Oaergwele.  Lewes  was  omitted  because,  as  stated  in  a  note  to  Sched.  L 
{post,  p.  752),  it  had  subsequently  received  a  charter :  but  for  the  omission  of 
Caergwele  no  reason  is  apparent. 

2.  On  and  after  the  twenty-fifth  day  of  March  one  Abolition 
thousand  eight  hundred  and  eighty-six,  or  such  later  day,  ?q<^S* 
not  after  the  twenty-ninth  day  of  September  one  thou-  ^^  rights 
sand  eight  hundred  and  eighty-six,  as  her  Majesty  in  ^^^'^^^ 
Council  may  in  the  case  of  any  place  or  places  appoint,  *«>m  juries, 
the  following  provisions  shall  (subject  to  the  savings  for 
vested  interests  and  other  provisions  contained  in  this 
Act)  (a)  apply  to  each  of  the  places  mentioned  in  the 
schedules  to  tliis  Act ;  that  is  to  say, 

(1.)  All  civil,  criminal,  and  Admiralty  jurisdiction  of 
any  corporate  officer,  court,  or  judge  of  the  said 
place  appointed  or  holding  office  under  any 
charter,  grant,  or  prescription  shall  cease, 
whether  such  jurisdiction  is  conferred  by  such 
charter,  grant,  or  prescription,  or  by  any  Act, 
and  the  place  shall  be  subject  to  the  same  juris- 
diction as  the  part  of  the  county  ixi  which  it  is 
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Sect  S.  situate  or  to  which  it  adjoins,  and  if  it  adjoins 

more  than  one  county  or  part  of  a  county,  then 
as  the  county  or  part  with  which  it  has  the 
longest  common  boundary  (b) : 
(2.)  All  exclusive  rights  of  trading  (cr),  local  exemptions 
from  juries (rf),  and  other  local  franchises,  privi- 
leges, and  exemptions  existing  under  any 
charter  or  grant  or  prescription  shall  cease. 

(a)  Sects.  4,  10,  11,  13,  14,  17—24,  25,  post. 

(6)  This  sub-section  follows  sects.  107,  108  of  the  repealed  Municipal  Cor- 
porations Act  of  1835  (5  &  6  Will.  IV.  c.  76). 
(c)  See  sect.  14  of  the  Act  of  1835. 
{d)  See  sect.  123  of  the  Act  of  1835. 

Future  3.  On  and  after  the  twenty-fifth  day  of  March  one 

TOrporations,   thousaud  eight  hundred  and  eighty-six,   or  such  later 
proved  by     ^^Jj  ^^*  ^^^^  ^^^  twenty-ninth  day  of  September  one 
or  b  °a^^e  t^^^^^aud  eight  hundred  and  eighty-six,  as  her  Majesty 
unte  40  &  41  in  Council  may,  in  the  case  of  any  place  or  places, 
appoint,  the  following  provisions  shall  (subject  to  the 
savings  for  vested  interests  and  other  provisions  con- 
tained in    this   Act)  (a)   apply  to   each  of   the   places 
mentioned  in  the  schedules  to  this  Act  to  which  her 
Majesty  may  not  be  pleased  before  the  said  day  to  grant 
a  new  charter  (b) ;  that  is  to  say, 

(a)  The   place    shall    not    be    a    corporate  town   or 

borough,  and  any  municipal  or  other  corpora- 
tion thereof  ((?)  existing  under  any  charter  or 
grant  or  prescription  shall  be  dissolved : 

(b)  All  property  (rf)  of  any  corporation  in  the  place 

which  is  dissolved  by  this  Act,  or  of  any 
person  as  member  or  oflBcer  thereof,  or  of  any 
Court  or  judge  whose  jurisdiction  is  abolished 
by  this  Act,  shall  be  applied  for  the  public 
benefit  of  the  inhabitants  of  the  place  in  such 
manner  as  may  be  for  the  time  being  provided 
by  a  scheme  of  the  Charity  Commissioners  (e) ; 
or,  in  a  case  where  a  scheme  is  made  by  the 
Local  Government  Board  (/),  by  that  scheme, 
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and  shall  vest  in  such  persons  or  body  corporate     8^-8. 

as  may  be  specified  in  such  scheme. 
(2.)  Provided  that  until  any  such  scheme  takes  effect 
the  said  property  shall  continue  to  be  held,  managed, 
and  enjoyed  as  heretofore  in  like  manner  as  if  a  scheme 
of  the  Charity  Commissioners,  in  pursuance  of  this  Act, 
had  provided  for  such  holding,  management,  and  enjoy- 
ment, and  for  that  purpose  the  persons  managing  the 
property  shall  continue  in  like  manner  as  if  they  were  a 
body  constituted  by  the  scheme  for  the  administration  of 
such  property,  but  the  legal  estate  in  the  property  shall 
vest  in  the  official  trustees  (ff). 

(a)  Sects.  4,  10,  11,  13,  14,  17—24,  25. 

(6)  The  places  to  which  charters  have  been  granted  are  marked  with  an 
asterisk  in  the  schedules  to  this  Act. 

(c)  Tlie  name  of  the  corporation  appears  in  the  second  column  to  the  first 
schedule. 

{d)  Defined  by  sect.  9,  sub-s.  (2),  post 

(e)  As  to  the  powers  of  the  Charity  Commissioners,  see  sects.  8  and  9, 
po9t, 

(/)  See  sect.  7  of  this  Act,  post. 

The  provisions  for  the  interim  management  of  property  before  a  scheme  of 
the  Charity  Commissioners  takes  effect  are  contained  in  sect.  8  of  this  Act, 
poet, 

{g)  Le,y  the  Ofi&cial  Trustee  of  Charity  Lands  (see  Charit.  Trusts  Act,  1853, 
s.  48,  and  Charit.  Trusts  Amend.  Act,  1855,  s.  15,  ante) ;  and,  as  regards 
other  property,  the  Official  Trustees  of  Charitable  Funds  (see  Charit.  Trusts 
Act,  1853,  s.  51,  and  Charit.  Trusts  Amend.  Act,  1855,  s.  18,  ante). 

The  provisions  as  to  the  interim  management  of  the  property  are  contained 
in  sect.  8,  post. 

4.  Nothing  in  this  Act  shall  prevent  the  application  Savins  for 
to   any  place   of  any  charter  applying  the  Municipal  ^J for    ^" 
Corporation  Acts  (a)  which  her  Majesty  may  be  pleased  *^^*^*^«*- 
to  grant,  or  affect  anything  done  in  pursuance  of  those 
Acts  or  any  scheme  thereunder,  and  shall  not  affect  the 
operation  of  any  such  charter,  tiling,  or  scheme;  save 
that  nothing  in  the  said  Acts  or  scheme  shall  authorize 
the  establishment  or  continuance  of  any  court  for  the  trial 
of  civil  actions. 

(2.)  Nothing  in  this  Act  shall  affect  the  right  to  the 
benefit  of  any  charity,  or  shall  alter  or  confer  any  power 
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Sect  4.  of  altering  the  defined  charitable  purposes  (if  any)  to 
which  any  property  is  by  law  applicable  at  the  passing 
of  this  Act. 

(a)  The  Municipal  Corporalione  Act,  1882  (45  &  46  Vict.  c.  50),  and  any 
Act  which  may  be  passed  amending  it :  see  sect.  27  of  this  Act,  and  sect.  7, 
Bub-8.  (1),  of  the  Municipal  Corporations  Act,  1882. 

Inquiry  as  to       5^  Whorcas  the  Commissioners  of  1876  reported  that 

places  men-  ,  ,  ,  "■• 

tioned  in  first  the  placcs  mentioned  in  the  first  part  of  the  First  Schedule 
Lheduie."*  to  this  Act  might  be  dealt  with  by  being  subjected  to  the 
provisions  of  the  Municipal  Corporations  Act,  1835,  and 
the  Acts  amending  tlie  same,  as  if  they  were  mentioned 
in  Schedule  B.  of  the  Municipal  Corporations  Act,  1835. 
Be  it  therefore  enacted  as  follows : — 

(1.)  As  soon  as  conveniently  may  be  after  the  passing 
of  this  Act,  the  Privy  Council  shall  cause  an  inquiry  to 
be  made  into  the  expediency  of  advising  her  Majesty  to 
grant  a  charter  extending  the  Municipal  Corporation  Acts 
to  the  several  places  mentioned  in  the  first  part  of  the 
First  Schedule  to  this  Act  (a),  and  also  whether  it  is  ex- 
pedient that  any  adjoining  district  not  included  in  the 
existing  corporations  shall  be  included  in  the  places  to 
which  such  charters  may  be  granted,  and  shall  report  to 
her  Majesty  thereon. 

(2.)  The  expenses  of  such  inquiry  shall  be  regulated 
by  the  Commissioners  of  Her  Majesty's  Treasurj'^,  and 
paid  out  of  moneys  provided  by  Parliament. 

(3.)  Nothing  in  this  section  shall  require  an  inquiry  to 
be  held  with  respect  to  any  place  with  respect  to  which 
a  similar  inquiry  has  been  held  since  the  first  day  of 
January,  one  thousand  eight  hundred  and  seventy-nine, 

(a)  The  places  to  which  charters  have  been  granted  are  marked  by  an 
asterisk  in  the  schedules  of  this  Act. 

Sr%>oTmcii       ^*  '^^^  Privy  Council,  upon  being  satisfied  by  any 

to  preserve      applicants  after  inquiry  that  it  is  expedient  for  the  pubUc 

and  officers.     SO  to  do,  may,  by  order,  provide  for  retaining  any  court 

leet  or  other  court  or  any  officer,  whether  as  returning 


L 
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oflScer  for  the  return  of  members  to  serve  in  ParKament,  .  Sect.  6> 
or  as  town  clerk  for  the  purpose  of  the  registration  of 
parKamentary  voters,  or  otherwise,  and  for  the  appoint- 
ment of  any  officer  so  retained,  subject  in  every  case  to 
such  exceptions,  restrictions,  and  modifications  as  seem 
expedient. 

(2.)  Subject  to  the  provisions  of  any  Order  of  the  Privy 
Council,  any  person  who  at  the  passing  of  this  Act  holds 
an  office  by  virtue  of  which  he  is  such  returning  officer 
or  town  clerk  as  aforesaid,  may,  during  the  time  limited 
for  the  tenure  of  his  office,  continue  to  perform  the  duties 
of  such  returning  officer  or  town  clerk  as  aforesaid,  and 
on  the  expiration  of  such  time,  or  his  otherwise  ceasing 
to  perform  the  duties,  the  said  duties  shall,  so  far  as 
regards  the  returning  officer,  be  performed  in  manner 
provided  by  the  Act  of  the  session  of  the  seventeenth  and 
eighteenth  years  of  the  reign  of  her  present  Majesty, 
chapter  fifty-seven,  intituled,  ^^  An  Act  to  amend  the  law 
relating  to  the  appointment  of  returning  officers  in  certain 
cases,"  and,  so  far  as  regards  the  town  clerk,  shall  be 
performed  by  the  person  in  the  parliamentary  borough 
who  is  town  clerk  within  the  meaning  of  section  one  hun- 
dred and  one  of  the  Parliamentary  Registration  Act,  1843» 

7.  Whereas  there   are  local  boards  or  improvement  Scheme  of 

.     .  .  p    ii  1  X-  J    •       ii       Local Govem- 

commissioners  m  some  oi  the  places  mentioned  m  the  ment  Board  ' 


First  Schedule  to  this  Act,  and  the  Commissioners  of  1876  S^*^^r 
reported  that  it  might  be  expedient  to  establish  local  j^J^^^t 
boards  in  other  of  such  places :  Be  it  therefore  enacted  a>mmw- 

*^  Bionera. 

as  follows : — 

(1.)  Where  any  part  of  any  of  the  places  mentioned 
in  any  of  the  schedules  to  this  Act  is  comprised  in  the 
district  of  any  local  board  or  improvement  commissioners, 
whether  established  before  or  after  the  passing  of  this  Act, 
and  her  Majesty  is  not  pleased  to  grant  a  charter  to  such 
place,  the  Local  Government  Board,  after  such  local  in- 
quiry as  they  think  expedient,  may,  at  any  time  before 
any  corporation  in  the  said  place  becomes  abolished  by 
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Sect.  7.     this  Act,  make  such  scheme  as  might  be  made  by  the 
46  &  46  Vict.  Committee  of  CouncQ  under  part  eleven  of  the  Municipal 
Corporations  Act,  1882(a): 

(2.)  Sections  two  hundred  and  thirteen  and  two  hun- 
dred and  fourteen  of  and  the  Seventh  Schedule  to  that 
Act  shall,  80  far  as  is  consistent  with  the  tenour  thereof, 
apply  accordingly  as  if  they  were  herein  re-enacted,  with 
the  substitution  of  the  Local  Government  Board  for  the 
Committee  of  Council,  and  of  the  said  district  for  borough, 
and  with  a  limitation  to  the  purposes  of  this  section : 

(3.)  A  scheme  may  be  made  as  aforesaid  for  the  pur- 
pose of  amending  any  previous  scheme  under  this  section: 
38  &  39  Vict.  (4.)  Sections  two  hundred  and  ninety-four,  two  hun- 
dred and  ninety-five,  and  two  hundred  and  ninety-six  of 
the  Public  Health  Act,  1875,  shall,  so  far  as  is  consistent 
with  the  tenour  thereof,  apply  to  any*  local  inquiry  held 
by  order  of  the  Local  Government  Board  for  the  pur- 
poses of  this  section. 

(a)  The  plaoes  which  have  been  dealt  with  by  Local  Oovemment  Board 
schemes  are  marked  with  a  double  asterisk  in  the  schedules  to  this  Act. 

Power  of  8.  (1.)  The  Charity  Commissioners  may  provide,  by 

miflrionem."*"  the  appointment  of  interim  trustees  and  otherwise,  for 
the  security  and  proper  management  and  application  of 
the  property,  for  the  application  of  which  such' Commis- 
sioners have,  or  may  in  certain  events  have,  power  under 
this  Act  to  make  a  scheme  (a). 

(2.)  If  any  such  property  has  after  the  first  day  of 
March  one  thousand  eight  hundred  and  eighty-three,  and 
before  the  date  at  which  a  charter  or  a  scheme  under 
this  Act,  or  the  Mimicipal  Corporations  Act,  1882,  as  the 
case  may  be,  takes  effect,  been  alienated  by  way  of  sale, 
mortgage,  gi^ant,  lease,  charge,  or  otherwise,  and  such 
alienation  has  not  been  made  in  pursuance  of  some 
covenant,  contract,  or  agreement  bona  fide  made  or 
entered  into  on  or  before  the  said  first  day  of  March,  or 
of  some  resolution  duly  entered  in  the  corporation  books 
of  the  corporation  on   or  before  the  said  first  day  of 
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March,  or  in  pursuance  of  any  right  saved  by  this  Act,  ^^  ^' 
and  such  alienation  has  been  made  coUu^ively  and  for 
no  consideration,  or  for  insufficient  consideration,  such 
alienation  may  be  set  aside  in  the  like  proceedings 
(instituted  with  the  consent  of  the  Charity  Commis- 
sioners or  of  the  Attorney- General)  and  in  like  manner 
as  a  lease  of  land  of  a  charity  granted  without  due  con- 
sideration may  be  set  aside  (i):  provided  that  if  a  charter 
is  granted  or  a  scheme  made  whereby  the  property  is 
affected,  the  said  proceedings  shall  be  commenced  within 
one  year  after  the  charter  or  scheme  takes  effect. 

(3.)  Anything  authorized  by  this  Act  to  be  done  by 
the  Charity  Commissioners  may  be  done  by  an  order  of 
those  Commissioners,  which  may  be  made  in  like  manner 
as  if  the  property  were  the  endowment  of  a  charity  and 
application  had  been  made  as  provided  by  the  Charitable 
Trusts  Acts,  1853  to  1869  (c),  and  an  order  of  the  Charity  i6  &  17  Vict. 
Commissioners  may  be  made  at  any  time  after  the  pass-  32  &  33  viot. 
ing  of  this  Act,  so,  however,  that  the  order  shall  not  take  ^'  ^^^' 
effect  until  such  date  as  the  Charity  Commissioners  fix 
as  being,  in  their  opinion,  under  the  circumstances  of 
the  case,  most  consistent  with  the  purposes  of  this  Act. 

(4.)  Any  corporation  or  person  directly  affected  by 
any  order  of  the  Charity  Commissioners  under  this  Act  in 
relation  to  any  property  made  before  a  scheme  under  this 
Act  has  provided  for  the  application  of  such  property,  or 
directly  affected  by  the  order  of  the  Charity  Commis- 
sioners which  first  establishes  a  scheme  providing  for  the 
application  of  such  property,  may,  if  aggrieved  by  the 
order,  appeal  (except  as  hereinafter  provided)  to  the 
Privy  Council,  and  the  Privy  Council  after  considering 
the  objections  to  the  order  and,  if  it  seem  necessary, 
hearing  the  parties,  may  make  such  order  as  in  their 
opinion  the  Charity  Commissioners  ought  to  have  made, 
.  and  such  order  shall  have  the  same  effect  under  this  Act 
as  if  made  by  the  Charity  Commissioners,  and  an  appeal 
shall  not  lie  to  the  High  Court  of  Justice  under  the 
Charitable  Trusts  Acts,  1853  to  1869  (rf),  against  any 
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^^'  ^'     order  against  which  an  appeal  to  the  Privy  Council  can 
be  had  in  pursuance  of  this  enactment. 

(6.)  After  a  scheme  has  been  made  under  this  Act 
providing  for  the  application  of  any  property  the  Charit- 
able Trusts  Acts,  1853  to  1869,  shall  apply  in  all  respects 
as  if  the  scheme  were  a  scheme  made  in  pursuance  of 
those  Acts,  and  the  property  shall  for  the  purpose  of 
those  Acts  be  deemed  to  be  the  endowment  of  a  charity. 

(o)  See  sect.  3,  ante, 

(6)  By  action  in  the  nature  of  an  information.     See  anUj  pp.  296  et  eeq. 
(c)  See  Charit.  Trusts  Act,  I860,  ss.  2  and  4,  ante,  pp.  556,  565. 
{d)  Charit.  Trusts  Act,  1860,  s.  8,  onfe,  p.  567 ;  Charit.  Trusts  Act,  1869, 
8.  10,  ante,  p.  586. 

to^I^S^t"  ®*  (^•)  ^^  property  by  this  Act  vested  in  the  official 
and  transfer  trustecs  (a)  or  any  body  corporate  or  persons  shall,  so  far 
as  the  same  can  be  transferred  by  this  Act,  be  transferred 
by  virtue  of  this  Act,  and  so  far  as  the  same  cannot  be 
so  transferred,  be  held  in  trust  for  those  trustees,  body 
corporate,  or  persons,  and  shall  be  vested  for  the  same 
estate  and  interest,  and  subject  to  the  same  habilities, 
for  and  subject  to  which  such  property  was  held  at  the 
time  immediately  before  the  same  becomes  so  vested. 

(2.)  For  the  purposes  of  this  Act  the  expression  "  pro- 
perty "  includes  all  property,  real  and  personal,  and  aU 
things  in  action,  and  all  rights  of  common  or  common- 
able rights,  and  rights  to  toll,  and  all  franchises,  privi- 
leges, and  rights  which  have  any  pecuniary  value,  and 
all  charters,  records,  deeds,  books,  and  documents,  and 
includes  any  estate  or  interest,  legal  or  equitable,  in  any 
property  as  so  defined;  and  all  property  held,  enjoyed, 
claimed,  or  administered  by  any  corporation,  Court, 
judge,  or  person  shall  for  the  purposes  of  this  Act  be 
deemed  to  be  the  property  of  such  corporation  or  person. 
(3.)  All  powers  and  duties  conferred  or  imposed  by 
any  local  Act  of  Parliament  (including  a  Provisional. 
Order  confirmed  by  ParUament)  on,  and  all  trusts  ad- 
ministered by,  any  corporation  abolished  by  this  Act  (a), 
or  any  officers  or  nominees  of  such  corporation,  either 
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alone  or  jointly  with  other  persons,  shall  vest  in  and  be     Sect.  9.. 
exercised,    and  performed,    and   administered  by  such 
persons  as  may  be  provided  by  a  scheme  under  this  Act, 
and  until  such  scheme  takes  effect  by  the  same  persons 
as  at  the  passing  of  this  Act. 

(4.)  Any  question  which  may  arise  as  to  whether  any- 
thing is  property  within  the  meaning  of  this  Act,  or  as 
to  whether  anything  is  vested  in  the  oflScial  trustees  or 
any  body  corporate  or  persons  as  provided  by  this  Act, 
shall  in  the  first  instance  be  decided  by  the  Charity 
Commissioners,  subject,  nevertheless,  to  an  appeal  to  the 
High  Court  of  Justice,  as  provided  by  section  eight  of 
the  Charitable  Trusts  Act,  1860  (i),  and  such  appeal  may  23  &  24  Viot. 
be  presented  by  any  person  interested  or  claiming  to  be  ' 
interested  in  the  property,  and  the  provisions  of  this  Act 
with  respect  to  an  appeal  to  the  Privy  Council  shall  not 

apply  (0. 

(a)  Sect.  3,  ante, 
lb)  Ante,  p.  667. 
(c)  Sect.  8,  sub-sect.  (4),  ante. 

10.  (1.)  Every  person  who  now  is  or  hereafter  may  Reeervatiou 
be  an  inhabitant  of  any  borough  mentioned  in  any  of  property  and 
the  schedules  to  this  Act,  and  also  every  person  who  has  exem^ions 
been  admitted  or  might  hereafter  have  been  admitted  a  ^^^^' 
freeman  or  burgess  of  any  such  borough  if  this  Act  had  ^^^  duidron. 
not  been  passed,  or  who  now  is  or  hereafter  may  be  the 
wife  or  widow  or  son  or  daughter  of  any  freeman  or 
burgess,  or  who  may  have  espoused  or  may  hereafter 
espouse  the    daughter    or  widow   of    any  freeman   or 
burgess,  or  who  has  been  or  may  hereafter  be  bound  an 
apprentice,  shall  have   and   enjoy   and  be  entitled  to 
acquire  and  enjoy  the  same  share  and  benefit  of  the 
lands,  tenements,  and  hereditaments,  and  of  the  rents 
and  profits  thereof,  and  of  the  common  lands  and  public 
stock  of  any  such  borough  or  any  municipal  or  other 
corporation  thereof,  and  of  any  lands,  tenements,  and 
hereditaments,  and  any  sum  or  sums  of  money,  chattels, 

T.  3  b 
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Beet  10.  securities  for  money,  or  other  personal  estate,  of  wliieh 
any  person  or  any  corporation  may  be  seised  or  possessed 
in  whole  or  in  part  for  any  charitable  uses  or  trusts,  as 
fully  and  effectually,  and  for  such  time  and  in  such 
manner  as  he  or  she  by  any  statute,  charter,  byelaw, 
or  custom  in  force  at  the  time  of  passing  this  Act  might 
or  could  have  had,  acquired,  or  enjoyed  in  case  this  Act 
had  not  been  passed :  Provided  that — 

(a)  The  total  amount  to  be  divided  amongst  the  per- 

sons whose  rights  are  herein  reserved  in  this 
behalf  shall  not  exceed  the  surplus  which  shaD 
remain  after  payment  of  the  interest  of  all 
lawful  debts  chargeable  upon  the  real  or  per- 
sonal estate  out  of  which  the  smns  so  to  be 
divided  have  arisen,  together  with  the  salaries 
of  municipal  officers,  and  all  other  lawful  ex- 
penses, which  on  the  first  day  of  March  one 
thousand  eight  hundred  and  eighty-three  were 
defrayed  out  of  or  chargeable  upon  the  same : 

(b)  Nothing  herein-bef  ore  contained  shall  be  construed 

to  apply  to  any  claim,  right,  or  title  of  any 
burgesses  or  freemen,  or  of  any  person,  to  any 
discharge  or  exemption  from  any  tolls  or  dues 
levied  wholly  or  in  part  by  or  to  the  use  or 
benefit  of  any  borough  or  corporation;  and 
after  the  passing  of  this  Act  no  person  shall 
have  or  be  entitled  to  claim  thenceforward  any 
discharge  or  exemption  from  any  tolls  or  dues 
lawfully  levied  in  whole  or  in  part  by  or  to  the 
use  of  any  corporation  except  as  herein-after  is 
excepted : 

(c)  Nevertheless,  every  person  who  on  the  said  first  day 

of  March  was  an  inhabitant  or  was  entitled  to  be 
admitted  a  freeman  or  burgess  of  any  borough 
mentioned  in  any  of  the  schedules  to  this  Act, 
or  who  on  the  said  first  day  of  March  was  the 
wife  or  widow,  son  or  daughter,  of  any  free- 
man or  burgess  of  any  such  borough,  or  who 
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on  the  said  first  day  of  March  was  bound  an  Sect  10. 
apprentice,  shall  be  entitled  to  have  or  acquire 
and  enjoy  the  same  discharge  or  exemption 
from  any  tolls  or  dues  lawfully  levied  in  whole 
or  in  part  by  or  to  the  use  of  any  borough  or 
corporation  as  fully  and  for  such  time  and  in 
such  sort  as  he  or  she  by  any  statute,  charter, 
byelaw,  or  custom  in  force  on  the  first  day  of 
March  might  or  would  have  had,  acquired,  and 
enjoyed  the  same  if  this  Act  had  not  been 
passed,  and  no  further  or  otherwise  : 

(d)  Where,  by  any  statute,  charter,  byelaw,  or  custom 

in  force  at  the  time  of  passing  this  Act  within 
any  of  the  boroughs  mentioned  in  any  of  the 
schedules  to  this  Act,  any  person  whose  rights 
in  this  behalf  are  herein  reserved  would  have 
been  liable  in  case  this  Act  had  not  been  passed 
to  pay  any  fine,  fee,  or  sum  of  money  to  any 
corporation,  or  to  any  member,  oflScer,  or  ser- 
vant of  any  corporation,  in  consideration  of  his 
freedom,  or  of  his  or  her  title  to  such  rights  as 
are  herein  reserved,  no  such  person  shall  be 
entitled  to  have  or  claim  any  share  or  benefit 
in  respect  of  the  rights  herein  reserved  as  afore- 
said until  he  or  she  shall  have  paid  the  full 
amount  of  such  fine,  fee,  or  sum  of  money  to 
the  treasurer  of  such  borough,  elected  under 
the  Municipal  Corporations  Act,  1882,  or  to 
such  other  person  as  may  be  appointed  in  that 
behalf  by  a  scheme  under  that  Act  or  under 
this  Act  : 

(e)  Nothing  in  this  Act  contained  shall  be  construed 

to  entitle  any  person  to  any  share  or  benefit  of 
the  rights  herein  reserved  who  shall  not  have 
first  fulfilled  every  condition  which,  if  this  Act 
had  not  passed,  would  have  been  a  condition 
precedent  to  his  or  her  being  entitled  to  the 
benefit  of  such  rights,  so  far  as  the  same  is 
3b2 
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Sect.  10.  capable  of  being  fulfilled  according  to  the  pro- 

visions of  this  Act,  or  to  strengthen,  confirm, 
or  afi^ect  any  claim,  right,  or  title  of  any  bur- 
gesses or  freemen  of  any  borough  or  corpora- 
tion, or  of  any  person,  to  the  benefit  of  any 
such  rights  as  are  hereinbefore  reserved,  but 
the  same  in  eveiy  case  may  be  brought  in  ques- 
tion, impeached,  and  set  aside  in  like  manner 
as  if  this  Act  had  not  been  passed  (a). 
(2.)  From  and  after  the  passing  of  this  Act  no  person 
shall  be  elected,  made,  or  admitted  a  burgess  or  freeman 
of  any  borough  mentioned  in  any  of  the  schedules  to 
this  Act  by  gift  or  purchase  (b). 

(3.)  Every  scheme  under  the  Municipal  Corporations 
Act,  1882,  or  this  Act,  shall,  if  need  be,  provide  for 
carrying  this  section  into  effect,  and  for  the  enrolment 
of  persons  from  time  to  time  entitled  under  this  section, 
and  a  scheme  may  be  made  for  that  purpose  or  for  the 
purpose  of  managing  any  property  to  which  the  said 
persons  may  be  for  the  time  being  entitled. 

(a)  Cf.  with  subs.  (1)  of  this  section  sect.  2  of  the  repealed  Municipal 
Corporations  Act  of  1835  (5  &  6  WiU.  4,  c.  76) ;  and  sects.  201—209  of  the 
Municipal  Corporations  Act,  1882  (45  &  46  Yict.  c.  50). 

{b)  This  sub-sect,  reproduces  sect.  3  of  the  repealed  Municipal  CoTXK>ra- 
tions  Act  of  1835. 

Saving  for  U.  (1.)  If  any  person  alleges  that  he  is  by  virtue  of 

hitereats.  this  Act  deprived  of  any  emolument  or  pecuniary  profit,  or 
any  other  profit  of  a  pecuniary  value,  he  may  apply  to  the 
Local  Government  Board,  and  that  Board,  if  satisfied  that 
the  allegation  is  true,  and  that  under  all  the  circumstances 
the  applicant  ought,  if  deprived  thereof,  to  receive  com- 
pensation for  the  same,  may  order  that  he  shall  continue 
to  enjoy  such  emolument  or  profit,  or  shall  receive  such 
compensation  for  the  same  as  the  Board  may  think  just, 
and  if  the  compensation  is  pecuniary,  the  money  shall 
(and  if  necessary  from  time  to  time)  be  raised  in  such 
manner  or  paid  out  of  such  funds  (being,  so  far  as  may 
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be,  the  same  manner  or  funds  in  or  out  of  which  the    Sect  11. 
emolument  or  profit  was  previously  raised  or  paid)  as  the 
order  directs. 

(2.)  All  liabilities  of  any  corporation,  court,  judge,  or 
officer  abolished  by  this  Act,  existing  at  the  time  of  such 
abolition,  shall  be  discharged  out  of  the  same  funds  and 
in  the  same  manner,  as  near  as  may  be,  as  they  would 
have  been  if  this  Act  had  not  passed;  and  the  Local 
Government  Board,  on  the  application  of  any  person  in- 
terested, may  by  order,  provide  in  such  manner  as  they 
think  expedient  for  the  discharge  of  such  liabilities. 

(3.)  For  the  purposes  of  this  section,  a  rate,  toll,  or  due 
may  continue  to  be  levied,  and  may  be  made,  assessed, 
levied,  and  collected  by  such  persons  as  the  Local 
Government  Board  direct,  in  like  manner  as  if  they  were 
the  persons  who,  if  this  Act  had  not  passed,  would  have 
been  authorized  to  make,  assess,  and  levy  such  rate,  toll, 
or  due. 

(4.)  An  order  under  this  section  may  be  made  an  order 
of  the  High  Court  of  Justice,  and  may  be  enforced  ac- 
cordingly. 

12.  Nothing  in  this  Act  shall  be  in  derogation  of  any  Saving  for 
power  otherwise  vested  in  the  Committee  of  Council,  Committee  of 
or  the  Charity  Commissioners,  and  the  Committee  of  chaiity  Com- 
Council  and  Charity  Commissioners  may  exercise  for  the  ™^^**^®"- 
purposes  of  this  Act  all  powers  otherwise  vested  in  them 

in  relation  to  boroughs  and  charities  respectively. 

13.  With  respect  to  any  cinque  port  or  ancient  town  Saving  as  to 
or  member  of  a  cinque  port  mentioned  in  the  schedules  to      ^^^ 
this  Act,  the  following  provisions  shall  have  effect : — 

(1.)  Nothing  in  this  Act  shall  diminish  the  jurisdiction 
of  the  Court  of  Admiralty  of  the  Cinque  Ports 
within  the  boundaries  defined  by  the  Act  of  the 
session  of  the  first  and  second  years  of  the  reign 
of  King  George  the  Fourth,  chapter  seventy-six, 
intituled  ''  An  Act  to  continue  and  amend  certain 
^^  Acts   for  preventing  the  various  fi-auds   and 
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Sect.  18.  •'<  depredations  committed    on  merchants^    ship- 

•*  owners,  and  underwriters  by  boatmen  and 
"  others  within  the  jurisdiction  of  the  Cinque 
*'  Ports ;  and  also  for  remedying  certain  defects 
'*  relative  to  the  adjustment  of  salvage  under  a 
"  statute  made  in  the  twelfth  year  of  the  reign 
"  of  Her  late  Majesty  Queen  Anne,"  or  of  any 
Commissioners  appointed  in  pursuance  of  that 
Act: 

(2.)  Nothing  in  this  Act  shall  increase  the  authority 
or  jurisdiction  which  any  cinque  port,  or  any 
court,  justice,  or  officer  of  a  cinque  port,  has  over 
any  member  of  a  cinque  port,  notwithstanding 
that  that  member  is,  in  pursuance  of  this  Act,  no 
longer  corporate : 

(3.)  The  non-corporate  members  of  any  such  cinque 
port  or  ancient  town  shall  form  part  of  the  body 
of  the  county,  and  hundred,  and  other  division  in 
which  those  members  are  respectively  situate. 

14.  In  the  event  of  a  charter  not  being  granted  to 
Winchelsea  the  property  of  the  corporation  of  Winchelsea 
shall  continue  to  be  held,  managed,  and  enjoyed  as  here- 
tofore, in  like  manner  as  if  a  scheme  of  the  Charity 
Commissioners,  in  pursuance  of  this  Act,  had  provided 
for  such  holding,  management,  and  enjoyment,  and  for 
that  purpose  the  corporation  of  Winchelsea  shall  con- 
tinue undissolved  in  like  manner  as  if  it  were  constituted 
by  the  said  scheme ;  and,  notwithstanding  anything  in 
this  Act,  Winchelsea  shall  continue  to  be  entitled  an 
ancient  town  of  the  cinque  ports  (a). 

(a)  No  charter  has  been  granted  to  Winchelsea. 

15.  (1.)  Every  body  referred  to  in  the  First  Schedule 
to  this  Act  shall,  notwithstanding  any  mistake  in  the 
name  or  description  thereof,  be  subject  to  this  Act,  as  a 
corporation,  and  bo  deemed  to  be  a  local  authority  within 
the  meaning  of  section  two  hundred  and  thirteen  of  the 

46  &  46  Vict.  Municipal  Corporations  Act,  1882. 
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(2.)  Any  mayor,  jurat,  recorder,  justice  of  the  peace,  Seet.  15. 
coroner,  baiKfF,  sergeant,  inspector,  or  constable,  or  any 
other  officer  by  whatever  name  called,  having  or  claiming 
the  authority  of  any  judge  or  officer  above  named,  shall 
be  deemed  to  be  included  in  this  Act  in  the  expression 
judge  or  officer,  as  the  case  may  be. 

(3.)  Where  in  any  report  of  the  Commissioners  of 
1834,  or  in  any  report  of  the  Commissioners  of  1876, 
any  corporation,  court,  sessions,  judge,  recorder,  justice, 
coroner,  constable,  inspector,  authority,  or  officer,  or  any 
franchise,  privilege,  right,  or  exemption,  or  any  property, 
is  mentioned  in  connection  with  any  place  mentioned  in 
the  schedules  to  this  Act,  that  mention  shall  be  evidence 
that  the  same  is  subject  to  this  Act. 

16,  (1.)  Nothing  in  this  Act  shall  affect  the  right  Saving  for 
enjoyed  by  any  person  at  the  passing  of  this  Act  to  vote  "^^^ 
for  any  member  or  members  to  serve  in  Parliament.  *^  ^**^°- 

(2.)  The  abolition  by  this  Act  of  any  jurisdiction  shall 
not  affect  anything  done  in  pursuance  of  such  jurisdiction 
before  it  is  abolished ;  any  offence  committed  before  such 
abolition  may  be  prosecuted,  tried,  and  punished  as  if 
the  jurisdiction  had  been  abolished  at  the  time  when  the 
offence  was  committed. 

17  •  Whereas  it  appears  from  the  Report  of  the  Com-  Saving  for 
missioners  of  1876,  that  doubt  exists  as  to  whether  the  m^7 
corporation  mentioned  in  Part  II.  of  the  First  Schedule 
to  this  Act,  as  existing  or  reputed  to  exist  in  Romney 
Marsh,  is  a  municipal  corporation,  and  it  is  expedient  to 
make  such  provision  respecting  the  same  and  respecting 
the  lords  bailiff  and  jurats  of  Romney  Marsh,  as  herein- 
after contained :  Be  it  therefore  enacted  as  follows  : — 
(1)  The  reputed  corporation  of  the  bailiff  jurats  and 
commonalty  of  Romney  Marsh  shall,  notwith- 
standing  anything  in    this  Act,    continue   to 
exist,  and  to  elect  officers,  and  to  hold  the  pro- 
perty vested  in  them,  but  any  such  corporation 
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8eet  17.  shall  not  have  or  exercise  any  municipal  rights 

or  powers ;  and  all  property  vested  in  such  cor- 
poration shall  continue  to  be  applicable  for  the 
purposes  to  which  it  is  at  present  by  law  appli- 
cable or  otherwise  for  the  benefit  of  the  inhabit- 
ants of  the  said  place. 

(2)  Notwithstanding  anything  in  this  Act,  tlie  bailiff 

and  justices  of  the  corporation  of  Romney 
Marsh  shall  continue  to  be  appointed  and  elected, 
as  nearly  as  may  be,  in  like  manner  as  hereto- 
fore, and  to  have  authority  as  justices  in  like 
manner  as  if  they  were  justices  assigned  by 
a  commission  from  her  Majesty  in  a  hbert}' 
not  having  a  separate  court  of  quarter  ses- 
sions. 

(3)  The  reputed  corporation  of  the  lords  bailifiF  and 

jurats  of  Romney  Marsh  shall  not  be  deemed  a 
municipal  corporation,  and  notwithstanding  any- 
thing in  this  Act  shall  continue  to  exist,  to  elect 
officers,  to  hold  the  property  vested  in  them, 
and  to  exercise  the  same  powers  as  heretofore, 
and  all  property  vested  in  such  corporation  shall 
continue  to  be  applicable  for  the  purposes  to 
which  it  is  at  present  by  law  applicable  or  other- 
wise for  the  benefit  of  the  inhabitants  of  the 
said  place. 

Saving  for  18.  Whoroas,  it  appears  from  the  report  of  the  Com- 

atte^lSwJr.  missiouers  of  1876  that  doubt  exists  whether  the  corpo- 
ration of  Havering-atte-Bower,  is  a  municipal  corporation, 
and  whether  an  Order  in  Council  for  the  union  of  Haver- 
ing-atte-Bower to  the  county  of  Essex  might  be  made 
in  pursuance  of  the  Act  of  the  session  of  the  thirteenth 
and  fourteenth  years  of  the  reign  of  her  present  Majesty, 
chapter  one  hundred  and  five,  intituled  "An  Act  for 
*'  facilitating  the  Union  of  Liberties  with  the  Coimtiesin 
"  which  they  are  situate,"  upon  the  petition  of  the  justices 
of  the  s^-id  county  without  any  petition  from  the  justices 
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of   Havering-atte-Bower :     Be   it   therefore   enacted    as    Sect.  18. 
follows : 

Nothing  in  this  Act  shall  be  deemed  to  apply  to  Haver- 
ing-atte-Bower,  or  to  the  justices  or  corporation,  or  re- 
puted corporation  thereof,  save  that  it  shall  be  lawful 
that  an  Order  in  Council  be  made  for  uniting  Havering- 
atte-Bower  to  the  county  of  Essex,  in  pursuance  of  the 
recited  Act,  upon  the  petition  either  of  the  justices  of  the 
said  county  or  of  the  justices  of  Havering-atte-Bower. 

19,  Notwithstanding  anything  in  this  Act,  the  cor-  Savmgfop 
poration  referred  to  in  the  Alnwick  Corporation  Act,  i^h^g  U) 
1882,  shall  continue  to  be  a  corporation,  and  to  hold  and  -^'^'*»<5^- 
administer  the  property  vested  in  such  corporation  at  the 
passing  of  this  Act,  and  shall  apply  the  same  for  the 
purposes  mentioned  in  the  said  Alnwick  Corporation  Act, 

1882,  and  the  maintenance  as  heretofore  of  the  corpora- 
tion schools,  or  for  any  other  public  or  charitable  pur- 
poses ;  and  the  provisions  of  this  Act  with  respect  to  an 
inquiry  by  the  Privy  Council  or  the  Local  Government 
Board,  or  with  respect  to  a  scheme  by  the  Local  Govern- 
ment Board,  shall  not  apply  to  Alnwick,  and  this  Act 
shall  not  ajffect  the  provisions  of  the  said  Alnwick  Cor 
poration  Act,  1882. 

20,  Whereas,  in  Laughame  and  Malmesbury,  divers  saving  as  to 
members  of  the  corporation,  whether  called  burgesses,  ^d^l^L- 
landholders,  or  any  other  name,  have  the  right  to  occupy  ^"y- 
without  rent,  or  at  low  rents,  certain  property  belonging 

to  the  corporation,  and  it  is  expedient  to  make  provision 
with  respect  to  such  property :  Be  it  enacted  as  follows : 
(1)  In  the  event  of  a  charter  not  being  granted  to 
Laugharne  or  Malmesbury  (a),  the  property  of 
the  corporation  of  the  place  to  which  a  charter 
is  not  so  granted  shall  continue  to  be  held, 
managed,  and  enjoyed  as  heretofore,  in  like 
manner  as  if  a  scheme  of  the  Charity  Commis- 
sioners, in  pursuance  of  this  Act,  had  provided 
for  such  holding,  enjoyment,  and  management, 
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Sect,  ao.  and  for  that  purpose  the   corporatioii    in  the 

said  place  shall  continue  undissolved  in  like 
manner  as  if  it  were  constituted  by  the  said 
scheme : 

(2)  The  corporation  of  such  place,  subject  to  the  ap- 

proval of  the  Charity  Commissioners,  may  sell 
all  or  any  of  the  property  of  the  corporation  for 
the  best  price  that  may  be  got  for  the  same; 
and,  after  compensating  or  saving  the  rights  of 
any  person  in  such  property,  whether  existing 
or  prospective,  may  pay  the  proceeds  to  any 
public  authority  in  the  locality,  to  be  applied 
by  such  authority  for  the  benefit  of  the  inhabi- 
tants of  the  said  place : 

(3)  The  provisions  of  this  Act  and  of  the  Municipal 

Corporations  Act,  1882,  for  saving  the  rights 
and  interests  of  freemen  and  of  persons  who 
might  have  become  freemen,  shall  extend  to  the 
rights  and  interests  of  persons  who  are,  or  if  this 
Act  had  not  passed,  might  have  become  land- 
holders, assistant  burgesses,  or  capital  burgesses, 
in  Malmesbury,  and  for  that  purpose  freemen 
of  Malmesbury  may  continue  to  be  elected 
landholders,  assistant  burgesses,  and  capital 
burgesses. 

(a)  No  charter  has  been  granted  to  Laughame.  A  charter  was  granted 
to  Malmesbury  on  the  16th  of  September,  1886. 

Saving  for  21,  Whereas  it  appears  from  the  report  of  the  CSom- 

PrattS^ke.  missioners  of  1876  that  the  office  of  mayor  of  Newport 
(Pembroke)  is  purely  honorary,  and  that  the  corporation 
has  no  revenue  and  no  municipal  functions  :  Be  it  there- 
fore enacted  as  follows : 

Nothing  in  this  Act  shall  be  deemed  to  prevent  the 
election  of  the  mayor  of  Newport  (Pembroke)  as  hereto- 
fore, or  to  dissolve  the  corporation  of  Newport  (Pem- 
broke), or  deprive  the  lord  of  the  manor  or  the  burgesses 
of  any  tolls,  rights  of  common,  or  other  rights  of  a 
pecuniary  value. 
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22,  Whereas  it  appears  from  the  Report  of  the  Com-    Sect  22. 
missioners  of  1876  that  the  corporation  of  Over  has  no  Saving  for 
revenue,  and  no  municipal  function,  and  that  the  mayor    ^"' 

of  Over,  elected  at  the  court  leet,  has  a  magisterial  but 
no  other  jurisdiction :  Be  it  therefore  enacted  as  follows  : 
Nothing  in  this  Act  shall  be  deemed  to  prevent  the 
holding  of  the  court  leet,  and  the  election  by  such  court 
of  the  mayor  of  Over  as  heretofore,  but  such  mayor  shall 
not,  as  such,  have  the  jurisdiction  of  a  justice,  whether 
for  criminal,  licensing,  or  any  other  purpose. 

23,  Whereas  it  appears  from  the  Report  of  the  Com-  Saving  for 
missioners  of  1876  that  the  corporation  of  Altrincham 

has  no  municipal  function,  and  tliat  the  mayor  of 
Altrincham  elected  at  the  court  leet  has  no  jurisdiction  : 
Be  it  therefore  enacted  as  follows  : 

Nothing  in  this  Act  shall  be  deemed  to  prevent  the 
holding  of  the  court  leet,  and  the  election  by  such  court 
of  the  mayor  of  Altrincham  as  heretofore,  but  such  mayor 
shall  not  have  any  jurisdiction,  magisterial,  municipal, 
or  other. 


24.  Nothing  in  this  Act  shall  deprive  the  lord  of  the  Saving  for 
manor  of  Corfe  of  any  title  enjoyed  by  him  under  any  manor  of 

charter.  CorfeCastle. 


26.   (1.)  Nothing    in    this    Act    shall    diminish    the  Saving  for 
liability  of  the  (jwner  or  occupier  of  any  tenement  to  "^ 

any  rent  or  sum  payable  under  any  charter  granted  to 
any  corporation  mentioned  in  the  schedules  to  this  Act, 
and  any  person  entitled  to  receive  such  rent  or  sum  shall 
have  the  same  right  and  remedy  for  recovering  the 
same  as  prior  to  the  passing  of  this  Act,  and  also  upon 
the  abolition  by  this  Act  of  the  corporation  under  the 
charter  shall  have  the  power  of  such  corporation  or  of 
any  officer  of  such  corporation  to  enforce  payment  of 
such  rent  or  sum. 
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Beet  26.  (2.)  The  provisions  of  this  section  and  of  the  other 
parts  of  this  Act  for  protecting  the  rights  of  persons 
interested  shall  have  effect  in  favour  of  her  Majesty,  her 
heirs  and  successors,  and  of  any  body  corporate,  not 
being  a  corporation  abolished  by  this  Act,  in  like 
manner  as  if  her  Majesty,  her  heirs  and  successors, 
and  such  body  corporate,  were  included  in  the  term 
person. 

(3.)  Nothing  in  this  Act  shall  affect  the  legal  proceed- 
ings pending  at  the  passing  of  this  Act  on  the  informa- 
tion of  the  Attorney-General  against  the  corporation  of 
the  mayor  and  burgesses  of  Holt,  and  certain  memb^s 
of  that  corporation,  and  for  the  purpose  of  such  pro- 
ceedings the  said  corporation  shall  continue  to  be  and 
to  act  as  a  corporation,  and  the  mayor,  bailiffs,  and 
burgesses  shall  continue  to  be  elected  and  appointed  in 
like  manner  as  if  this  Act  had  not  passed,  and  any 
liabilities  of  such  corporation  under  any  judgment, 
decree,  or  order  in  such  legal  proceedings  shall  be 
deemed  for  the  pm'poses  of  this  Act  to  be  liabilities  of 
the  corporation  existing  at  the  time  of  the  abolition 
thereof. 

^E^epeaiof  gQ,  (1.)  So  much  of  any  Act,  law,  charter,  or  usage 

charters.        as  is  inconsistent  with  this  Act  is  hereby  repealed  (a). 

(2.)  The  Act  of  the  session  of  the  seventeenth  and 
eighteenth  years  of  the  reign  of  her  present  Majesty, 
chapter  seventy-one,  intituled  ^' An  Act  to  amend  the  law 
concerning  the  making  of  borough  rates  in  boroughs  not 
within  the  Municipal  Corporation  Acts,"  shall,  on  and 
after  the  first  day  of  January  one  thousand  eight  hundred 
and  eighty-six,  or  such  later  day,  not  after  the  first  day 
of  September  one  thousand  eight  hundred  and  eighty- 
six,  as  her  Majesty  in  Council  may  appoint,  be  repealed, 
without  prejudice  to  any  rate  previously  made  in  pursu- 
ance of  that  Act,  and  without  prejudice  to  the  making  of 
any  rate  which  is  by  this  Act  authorized  to  be  made; 
and  any  such  rate  may  be  made,  levied,  collected,  and 
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applied,  as  nearly  as  may  be,  as  if  the  said  Act  had  not    Sect  86. 
been  repealed. 

(a)  Cf .  sect.  1  of  the  repealed  Municipal  Corporations  Act  of  1835. 

27,  In  this  Act,   unless  the  context   otherwise  re-  Definitions, 
quires, — 

The  expression  "Privy  Council"  means  the  Lords  of 

her  Majesty's  most  honourable  Privy  Council,  or  any 

two  of  them : 
The   expression  *^  Committee  of   Council "   means   a 

Committee  of  the  said  Lords : 
The  expression  "  Municipal  Corporation  Acts  "  has  the  46  &  46  Vict. 

same  meaning  as  in  the  Municipal  Corporations  Act,  °' 

1882: 
The  expression  "  Charity  Commissioners  "  means  the 

Charity  Commissioners  for  England  and  Wales : 
The  expression  "official  trustees"  means,  as  respects 

real  property  the  Official  Trustee  of  Charity  Lands, 

and  as  respects  all  other  property  the  Official  Trustees  i6  &  n  viot. 

of  Charitable  Fimds,  acting  under  the  Charitable  si  &  33  viot 

Trusts  Acts,  1853  to  1869.  "•  "^• 
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[Note. — The  places  to  which  charters  have  been  granted  are  marked 
with  an  asterisk.  The  places  marked  with  a  double  asterisk  are 
those  which  have  been  dealt  with  by  the  Local  Goyemment  Board 
under  sect.  7  of  the  present  Act.] 

FIEST  SCHEDULE. 

Places  bepobted  ok  by  the  CoioassioNEBS  of  1876. 

Pabt  I. 

Places  to  which  the  Commissioners  o/"  1876  consider  that  the  Jfunic^ 

Corporation  Acts  might  he  applied. 


Places. 


•Aldeburgh 
Ahiwick     - 


•Bishop's  Castle  - 

Bradninch  - 

•Christchurch 

•Henley-on-Thames 

•Kidwelly   - 
•Llanfyllm  - 

•Lostwithiel 
•Lydd 

•Malmesbxiry 

•Montgomery 

•New  Eomney     - 

•Okehampton 

Over  -        -        - 
•Queenborough    - 

Radnor 
•Saltash       - 
•Sutton  Coldfield- 
•Wareham  - 
•WUton 
•Wokingham 
•Woodstock 

Wootton  Bassett 


Ck>rporation  or  reputed  Coipoiation. 


*'  The  bailiff    and  burgesses  of  the  borough  d 

Aldebureh." 
"  The  chamberlains,  common  council,  and  free- 
men." 
"  The  mayor,  aldermen,  and  capital  burgessee." 
**  The  bailiff  and  burgesses  of   the  borough  d 

Bishop's  Castle." 
**  The  mayor  and  burgesses  of  the  borough  d 

Bradninch." 
<'  The  mayor  and  burgesses  of  the  borough  d 

Christchurch." 
''  The  mayor,  aldermen,  bridgemen,  and  burgesKB 

of  Henley-on-Thames." 
"  The  mayor,  aldermen,  bailiffs,  and  burgesses." 
'*  The  bailiffs  and  burgesses  of  the  borough  d 

Llanfyllin." 
'*  The  mayor  and  burgesses  of  Lostwithiel." 
*^  The  bailiffs,  jurats,  and  commonalty  of  the  tovn 

of  Lydd." 
<*  The  aldermen  and  burgesses  of  the  borough  of 

Malmesbury." 
<'  The  bailiffs  and  burgesses  of  the  borough  of 

Montgomery." 
**  The  mayor,  jurats,  and  commonalty  of  the  town 

and  port  of  New  Romney." 
"  The  mayor  and  burgesses  of  the  town  and  b(h 

rough  of  Okehampton." 
**  The  mayor  of  Oyer." 
"  The  mayor,  jurats,  bailiffs,  and  burgesses  d 

Quinborowe." 
**  The  bailiff,   aldermen,   and  burgesses  of  New 

Radnor." 
'^  The  mayor  and  free  burgesses  of  the  borough  of 

Saltash." 
**  The  warden  and  society  of  the  royal  town  of 

Sutton  Coldfield." 
'*  The  mayor,  capital  burgesses,  and  assistants  of 

the  borough  of  Wareham." 
**  The  mayor  and  burgesses  of   the  borough  of 

Wilton." 
'*  The  aldermen  and  burgesses  of    the  town  of 

Wokingham." 
"  The  maj^or  and  commonalty  of  the  borough  of 

New  Woodstock." 
"  The  mayor,  aldermen,  and  burgesses  of  the  bo- 
rough of  Wootton  Bassett." 
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PartII. 

Places  not  mentioned  by  the  Commissioners  of  1876  as  places  to  which 
the  Municipal  Corporation  Acts  might  be  applied. 
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Places. 


Alresford  -        -        - 
Altrincliani 

Axbridge  -        -        - 

Berkeley    -        -        - 

Bovey  Tracey     - 
•Brackley    -        -        - 

Brading     -        -        - 

Camelford  - 

Chipping  Campden     - 

Corf e  Castle 
•Cowbridge 

Dinas  Mowddwy 
Dunwich    -        -        - 

Dureley     -        -        - 
East  Looe  -        -        - 

Fordwich  - 

Garstang  -        -        - 

Great  Dunmow  - 

Harton      -        -        - 
Havering-atte-Bower  - 

•Higham  Ferrers 

Holt 

Ilchester    -        -        - 
••Kenfig     - 

Kilgerran  -        -        - 
•Lampeter  -        -        - 

Langport  Eastover     - 

Laughame 

Llantrissant 

Loughor    -        -        - 

Marazion  -        -        - 


Corporation  or  reputed  Corporation. 


'  BaililP  and  burgesses  of  New  Alresford." 

'  The  mayor,   aldermen,    and   burgesses  of   the 

borough  of  Altrincham." 
'  The  mayor,   aldermen,   and   burgesses  of   the 

borough  of  Axbridge." 
'  The  mayor  and  aldermen  of   the  borough  of 

Berkeley." 
'  The  mayor  and  freeholders  of  Bovey  Tracey." 
'  The   mayor,  aldermen,   and   burgesses  of   the 

borough  of  Brackley." 
'  The  bailiffs,  burgesses,  and  commoners  of  the 

borough  of  Brafing." 

*  The  mayor  and  burgesses  of  the  yiU  of  Camel- 

ford." 
'  The  high  steward,  deputy  steward,  treasurer, 
senior  bailifp,  junior  bailiff,  and  capital  and 
inferior  burgesses  of  Chipping  Campden." 

*  The  mayor,  barons,  and  inhabitants  of  Corfe." 

*  The  bailiffs,   aldermen,  and  burgesses  of   the 

town  of  Cowbridge." 
'  The  mayor  and  burgesses  of  Dinas  Mowddwy." 

*  The  bailiffs,  burgesses  and  commonaltv  of  the 

borough  and  corporation  of  Dunwich.'*^ 

*  The  bailiff  and  aldermen  of  Dursley." 

'  The  mayor  and  free  burgesses  of  the  borough  of 

East  Looe." 
'  The  mayor,  jurats,  and  commonalty  of  the  town 

of  Fordwich." 

*  The  baUiff  and  burgesses  of   the  borough  of 

Garstang." 
'  The  bailiff    and  burgesses  of  the  borough  of 

Great  Dunmow." 
'  The  portreeve  and  burgesses  of  Harton." 
'  The  tenants  and  inhabitants  of  the  lordship  or 

manor  of  Havering-atte-Bower." 
'  The  mavor,   aldermen,   and    bu^esses  of   the 

borougli  and  parish  of  Higham  Ferrers." 
'  The  mayor  and  burgesses  of  Holt." 
'  The  bailiff  and  burgesses  of  Hchester." 
'  The  constable  of  the  castle,  portreeve,  and  bur- 
gesses of  Kenfig." 
'  The  portreeve  and  burgesses  of  Kilgerran." 
'  The  burgesses  of  the  borough  of  Lampeter  Pont 

Stephen." 
'  The  portreeve  and  commonalty  of  the  borough  of 

Langport." 
'  The  portreeve  and  burgesses  of  the  town  and 

corporation  of  Laugharne." 
'  The  constable  of  the  castle,  portreeve,  aldermen, 

and  burgesses  of  Llantrissant." 
'  The  portreeve,  aldermen,  and  burgesses  of  the 

borough  of  Loughor." 
'  The  mayor,  burgesses  and  inhabitants  of  the 

town  of  Marazion." 


762 
SohedL 


MUNICIPAL  C.-ORPORAT10NS  ACT,  1883. 


FUow. 


NeTin        -        -        - 

••Newport  (Salop) 

Newport  (Pembroke)  - 

Orford       -        -        - 

Overton  -  -  - 
Peterafield  -  -  - 
Peyensey  -        -        - 

Ronmey  Marsh  - 
St.  Clear's 
••Seaford    - 

Thombury 
••Usk- 

Westbury  -        -        - 
Wickwar    -        -        - 
Winchcomb 
Wincbelsea 

Wootton-imder-Edge  - 

Yarmouth     (Isle     of 
Wight). 


Corporation  or  repated  CorpoiatioiL. 


'  The  mayor,  bailiffs,  and  bnrgeeses  of  the  town 

and  borough  of  Nevin." 
'  The  high  steward,  bailiffs,  and  burgesseB  of  New- 
port.^ 
'  The  mayor,  aldermen,  and  burgesses  of    tlie 

borough  of  Newport." 
'  The  mayor  and  commonalty  of  the  borou^  of 

Orford." 
'  The  burgesses  of  Overton." 
'  The  mayor  of  Petersfield." 
'  The   bailiff,    jurats,   and    commonalty  of   the 

town  and  liberty  of  Pevensey." 
'  The  bailiff,  jurats,  and  commonalty.'* 
'  The  bur^sses  and  commonalty  of  St.  Clear's." 
'  The  bailiff,  jurats,  and  freemen  of  the  town  aod 

port  of  Seaford." 
'  The  bailiff  and  aldermen  of  Thombury." 
'  The  portreeve  and  burgesses  of  Usk." 
'  The  mayor  and  burgesses  of  Westbuiy." 
'  The  mayor  and  aldermen  of  Wickwar." 
'  The  bailiffs  and  burgesses  of  Winchcomb." 
'  The  mayor,  jurats,    and   commonalty    of  the 

ancient  town  of  Winchelsea." 
'  The  mayor   and  aldermen  of  Wootton-under- 

Edge.''^ 
'  The  mayor  and  chief  burgesses  of  the  borough  of 

Yarmouth." 


Note. — Since  the  report  of  the  commissioners  a  charter  has  been  granted 
to  the  town  of  Lewes. 


SECOND  SCHEDULE. 

Places  in  which  the  Commissioners  o/'1876  report  that  a  Municipal 
Corporation  has  not  existed  or  has  become  virtually  extinct. 

PabtL 
Places  mentioned  in  paragraph  (15)  of  the  Report  of  the  Commissionert 
o/'lSTG  as  places  which  either  have  not  been  Municipal  or  have  long 
since  ceased  to  be  so : 


Bala. 
•Bangor. 
BricQington. 
Chipping  Sodbury. 
Criccieth. 
Crickhowell. 
Famham. 
Pishguard. 


Fowey. 

Grampound. 

Harlech. 

Hay. 

Machynlleth. 

Midhurst. 

Newborough, 

Newton  (Lancashire). 


Presteign. 

Buyton. 

St,  Dayid'e. 

Tavistock. 

Weobley. 

Wiston. 


Part  II. 
Places  mentioned  in  paragraph  (16)  of  the  Report  of  the  Commissioners 
o/*  1876  as  having  had  Municipal  Corporations  in  1835  : 
Bossinny.  Llanelly.  Bhuddlan. 

Caerwys.  Newtown  (Isle  of  Tregony. 

Castle  Bising.  Wight).  West  iJooe. 

Clun.  Plympton  Earle. 
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MISCELLANEOUS    PROVISIONS. 


THE  COPYHOLD  ACT,  1858. 

21  &  22  Vict.  c.  94. 

An  Act  to  amend  the  Copyhold  Acts. 

[2nd  August,  1858.] 

16.  In  the  case  of  a  corporation  or  other  lord  of  any  Enfmnchise- 
manor  holden  upon  any  charitable  trust  within  the  pro-  S^'^"Sf^ 
visions  of  "  The  Charitable  Trusts  Act,  1853,"  or  "Charit-  ^^l  „_ 
able  Trusts  Amendment  Act,  1855,"  not  authorized  to  q^J^^**^ 
make  an  absolute  sale  otherwise  than  under  the  provisions  Trustees  of 
of  the  said  last-mentioned  Acts,  or  of  the  Copyhold  Acts,  Funds  under 
the  consideration  money  to  be  paid  for  the  redemption  o.  137  and**^ ' 
or  sale  of  any  rent-charge,  or  as  compensation  for  any  0.^1^4!^^^^*' 
enfranchisement,  may,  at  the  option  of  the  lord,  be  paid 
into  the  hands  of  the  Official  Trustees  of  Charitable  Funds 
acting  under  the  said  Charitable  Trusts  Acts,  in  trust  for 
the  charity  to  which  the  manor  shall  belong ;  and  the 
principal  moneys  shall  be  applied  by  the  trustees,  under 
the  order  of  the  Charity  Commissioners  for  England  and 
Wales,  for  the  purposes  to  which  the  said  money,  if  paid 
into  the  Bank  of  England  in  the  name  of  the  Accountant- 
General  of  the  Court  of  Chancery,  would  be  applicable 
under  the  Copyhold  Acts,  and  in  the  meantime  shall  bo 
invested,  and  the  dividends  of  such  investments  shall  be 
applied,   according  to  the  provisions  of  the  said  Acts 
relating  to  charitable  funds  paid  to  such  official  trustees. 

T.  3  c 
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Lands  may 
be  oonvejed 
to  trustees, 
to  be  held  by 
them  as 
public 
lecreatioxi 
grounds,  &c. 


Form  of  oon- 
▼eyanoe. 


THE  RECREATION  GROUNDS  ACT,  1859. 

22  Vict.  c.  27. 

An  Act  to  facilitate  Grants  of  Land  to  be  made  near  p(^ 
lotis  Places  for  the  use  of  regulated  Recreation  o/AduUt, 
and  as  Playgrounds  for  Children. 

[19th  April,  1859.] 

Whereas  the  want  of  open  public  grounds  for  the  resort 
and  recreation  of  adults,  and  of  playgrounds  for  children 
and  youth,  is  much  felt  in  the  Metropolis  and  other 
populous  places  within  this  realm,  and  by  reason  of  the 
great  and  continuous  increase  of  the  population  and 
extension  of  towns  such  evil  is  seriously  increasing,  and 
it  is  desirable  to  provide  a  remedy  for  the  same  : 

Be  it  therefore  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows : 

1,  Any  lands  may  be  lawfully  conveyed  to  trustees, 
to  be  held  by  them  as  open  pubKc  grounds  for  the  resort 
and  recreation  of  adults,  and  as  playgrounds  for  children 
and  youth,  or  either  of  such  purposes,  and  for  any  estate, 
and  subject  to  any  reservation,  restrictions,  and  con- 
ditions which  the  donor  or  grantor  may  think  fit :  But 
this  enactment  shall  not  extend  to  authorize  any  lands 
to  be  so  conveyed  for  any  greater  estate  or  interest  than 
the  donor  or  grantor  would,  independently  of  this  Act, 
have  power  to  dispose  of. 

2,  Any  such  conveyance  of  land  to  trustees  may  be 
in  the  following  form,  subject  to  any  modification  there- 
of which  the  case  may  require : 

"  I,  A.  B.,  do  hereby  convey  and  grant  to  ,  aa 

trustees  for  public  ground  for  the  parish  [or  parishes] 
of  [here  describe  the  lands  conveyed  or  granted']^  to  be 
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held  by  them  as  pubKc  ground  for  the  purposes  of  ^  The     ^^^^  8- 
Recreation  Grounds  Act,  1859.'  " 

And  it  is  hereby  enacted,  that  the  grant  or  convey- 
ance of  such  lands  shall  not  require  enrolment,  nor  to  be 
by  indenture,  and  shall  be  valid,  although  the  donor  or 
grantor  shall  die  within  twelve  calendar  months  after 
the  making  of  such  grant,  any  of  the  provisions  of  the 
Act  passed  in  the  ninth  year  of  the  reign  of  King  George 
the  Second,  chapter  thirty-six,  to  the  contrary  notwith- 
standing. 

3,  With  respect  to  lands  belonging  to  any  municipal  Howiandaof 
corporation,  such  grant  may  be  lawfully  made  by  the  ^^^^^oub 
body  corporate,  with  the  consent  of  the  Commissioners  ^ted. 

of  her  Majesty's  Treasury,  signified  by  their  executing 
the  deed  of  conveyance. 

4.  With   respect  to  lands  belonging  to  any  parish,  How  lands  of 
such  grant  may  and   shall  be  made  by  the  trustees  or  KgraSS?^ 
feoffees  (if  there  shall   be  such),   or  otherwise   by  the 
churchwardens  and  overseers  of  the  parish,  in  pursuance 

of  a  resolution  for  that  purpose  of  the  vestry  or  other 
body  having  the  management  of  the  affairs  of  such 
parish,  passed  in  meeting  duly  assembled  for  the  purpose, 
and  with  the  approbation  of  the  Poor  Law  Board,  to  be 
testified  by  their  seal  being  affixed  to  the  deed  of  con- 
veyance. 

6,  With  respect  to  the  appointment  of  trustees  for  Appofaitment 
holding  any  such  groimds  for  the  purpose  aforesaid,  the 
lord  of  any  manor,  or  the  churchwardens  of  any  parish, 
or  the  overseers  of  the  poor  of  any  parish  or  township, 
or  all  or  any  of  such  persons  to  whom  lands  shall  have 
been  conveyed  as  aforesaid,  shall  be  a  body  corporate  for 
taking,  holding,  and  disposing  of  such  grounds,  and 
instituting,  maintaining,  and  defending  any  proceedings 
relating  thereto ;  but  the  management  and  direction  of  ^"^m^  *^^ 

3c2 
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Sect  0. 


the  same  shall  be  and  remain  in  such  persons  as  may  be 
named  in  the  deed  or  conveyance  thereof ;  and  in  case 
no  such  persons  shall  be  so  named,  or  there  shall  be  a 
failure  of  such  managers  and  directors,  the  Charity 
Commissioners  for  England  and  Wales  shall  have  power 
to  settle  a  scheme  for  the  appointment  of  the  managers 
and  directors. 


Managers  and 
direotoTB  may 
make  and 
enfoioe  bye- 
laws  and 

sabject  to 
the  approval 
of  said  Com- 
miasioneni. 


6,  The  managers  and  directors  may  from  time  to 
time  make  and  enforce  any  such  byelaws,  orders  and 
regulations  for  the  management,  preservation,  disposi- 
tion, and  care  of  the  said  grounds,  and  the  government 
of  all  persons  using  or  frequenting  the  same,  as  shall  be 
approved  by  the  said  Commissioners  and  in  accordance 
with  the  conditions  of  the  grant ;  and  no  byelaws, 
orders,  or  regulations  in  any  manner  restricting  tiie 
public  use  or  enjoyment  of  the  said  grounds  shall  be 
valid  unless  sanctioned  with  such  approbation. 


Personal  pro-       7.  It  shall  be  lawf  ul  for  any  person  to  bequeath  any 

b^  bequ^thed  pcrsoual  property,  not  exceeding  one  thousand  pounds 

oiff^^^    in  amount,  for  the  purpose  of  defraying  the  expenses  of 

purchasing,  preparing,  maintaining,  and  preserving  such 

grounds  for  the  purposes  aforesaid,  and  ornamenting  the 


same. 


Extent  of 
Aot,  and 
short  title. 


8,  This  Act  shall  extend  to  England  and  Ireland  only, 
and  may  be  cited  for  all  purposes  by  the  title  of  ^'  The 
Recreation  Grounds  Act,  1859." 
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THE  COMMONS  ACT,  1876. 

39  &  40  Vict.  c.  56. 

An  Act  for  facilitating  the  Regulation  and  Improvement  of 
Commons^  and  for  amending  tlie  Acts  relating  to  the 
Inclosure  of  Commons.  [lltli  August,  1876.] 

19,  Whereas  by  several  awards  made  under  the  autho-  Deanition  of 
rity  of  Inclosure  Acts  prior  to  the  year  one  thousand  ^IStyCom- 
eight  hundred  and  forty-five,  fuel  allotments  for  the  ^^^^^Si^, 
poor  have   been   set  out  and  awarded,  and  vested  in 
divers  persons  and  bodies  of  persons  as  trustees  of  such 
allotments : 

And  whereas  under  the  provisions  of  the  Inclosure 
Acts,  1845  to  1868,  and  the  several  Acts  of  Parliament 
and  awards  made  thereunder,  allotments  for  recreation 
grounds  and  field  gardens  have  been  set  out  and 
awarded  to  the  churchwardens  and  overseers  of  parishes 
and  other  persons: 

And  whereas  power  exists  or  is  claimed  under  divers 
Acts  of  Parliament,  to  divert  such  allotments  from  the 
uses  declared  by  Parliament  respecting  the  same :  Be  it 
enacted,  that  after  the  passing  of  this  Act,  notwithstand- 
ing anything  in  any  other  Act  contained,  it  shall  not  be 
lawful  (save  as  hereinafter  mentioned)  to  authorize  the 
use  of  or  to  use  any  such  allotment,  or  any  part  thereof, 
for  any  other  purpose  than  those  declared  concerning 
the  same  by  the  Act  of  Parliament  and  award,  or  either 
of  them,  under  which  the  same  has  been  set  out :  Pro- 
vided, that  it  shall  be  lawful  for  the  Charity  Commis- 
sioners for  England  and  Wales,  in  the  exercise  of  their 
ordinary  jurisdiction  under  the  Charitable  Trusts  Acts, 
upon  the  application  of  the  trustees  of  any  fuel  allot- 
ment, to  authorize  the  use  of  such  fuel  allotment  as  a 
recreation  ground  and  field  gardens,  or  for  either  of 
those  purposes,  and  to  make  an  order  under  the  pro- 
visions of  the  Charitable  Trusts  Act,  I860,  for  the  23  &  24  vict. 
establishment  of  a  scheme  for  the  administration  of  such 
fuel  allotment  accordingly ;  and  provided,  that  it  shall  be 
lawful  for  the  said  Charity  Commissioners,  on  such  appli- 
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Sect  19.  cation  as  aforesaid,  to  authorize  the  exchange  of  any  fuel 
allotment,  or  any  part  thereof,  for  land  of  equal  value, 
situate  within  the  parish  or  district  for  the  benefit  of 
the  poor  of  which  such  allotment  was  set  out,  if  the 
Commissioners  are  of  opinion  that  by  means  of  such 
exchange  land  better  suited  for  the  purpose  for  which 
such  allotment  was  set  out  will  be  obtained. 


THE  PLACES  OF  WORSHIP  SITES  A3IENDMENT 

ACT,   1882. 

45  &  46  Vict.  c.  21. 
An  Act  to  amend  the  Places  of  Worship  Sites  Act^  1873  {a\ 

[12th  July,  1882.] 
Conre^ance        1.  The  Places  of  WoFship  Sites  Act,  1873,  shall  be 
ooiporatioM    coustrued  as   extending  to  authorize  any   corporation, 
pubiio  bodiee.  ecclosiastical  or  lay,  whether  sole  or  aggregate,  and  any 
oflScers,  justices  of  the  peace,  trustees,  or  conunissioneis 
holding  land  for  public,  ecclesiastical,  parochial,  charit- 
able, or  other  purposes  or  objects,  to  grant,  convey  or 
enfranchise  for  the  purposes  of  the  Act  such  quantity  of 

land  as  therein  mentioned :  Provided  as  follows : 

«  «  «  «  ♦ 

(d)  Property  held  on  trust  for  charitable  purposes  shall 
not  be  so  granted  without  the  consent  of  the  Charity 
Commissioners  for  England  and  Wales. 

(a)  See  further,  anUt  p.  438. 


AGRICTJLTUEAL  HOLDINGS  (ENGLAND)  ACT,  1883. 

46  &  47  Vict.  c.  61. 
An  Act  for  amending  the  Law  relating  to  Agricultural  Hold- 
ings in  England.  [26th  August,  1883.] 
^^lord,           40,  The  powers  by  this  Act  conferred  on  a  landlord 
tanetees,  4c.    in  respect  of  charging  the  land  shall  not  be  exercised  by 
trustees  for  ecclesiastical  or  charitable  purposes,  except 
with  the  previous  approval  in  writing  of  the  Charity 
Commissioners  for  England  and  Wales  (a). 

(a)  Sect.  60  of  the  Agricultural  Holdmgs  (England)  Act,  1875  (repealed 
by  this  Act),  contained  a  similar  provision. 
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OHUEOH  BUILDING  ACT  (a). 

43  Geo.  IH.  c.  108. 

An  Act  to  promote  the  Building^  Repairing^  <w  otherwise  prodding 
of  Churches  and  Chapelsy  and  of  Souses  for  the  Residence  of 
MinisterSy  and  the  providing  of  Churchyards  and  Glebes. 

[27th  July,  1803.] 

Whsreab  a  Buffioient  number  of  diurclies  and  chapels  for  the  colebra* 
tion  of  divine  service,  according  to  the  rites  and  ceremonies  of  the 
United  Church  of  England  and  Ireland,  and  of  mansion  houses  with 
competent  glebes  for  the  residence  of  ministers  officiating  in  such 
churches  and  chapels,  is  necessary  towards  the  promotion  of  religion 
and  morality :   And  whereas  the  same  are  either  wholly  wanting  or 
materially  deficient  in  many  parts  of  England  and  Ireland:    And 
whereas  many  well-disposed  persons  would  be  desirous  of  contributing 
towards  the  supply  of   such  defects  if  they  were  enabled  so  to  do 
in  the  manner  herein-after  directed :  May  it  therefore  please  your  PenonB  br 
Majesty  that  it  may  be  enacted,  and  be  it  enacted  by  the  King's  most  deed  enrolled 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  ^^,  ^^  ™*y  . 
Spiritual  and  Temporal,  and  Commons,  in  this  present  Parliament  So^ed^g^^ 
assembled,  and  by  the  authority  of  the   same,  that  all  and  every  fiye  acres,  or 
person  and  persons  having  in  his  or  their  own  right  any  estate  or  goods  and 
interest  in  possession,  reversion,  or  contingency,  of  or  in  any  lands  °^**^*^  ^^^ 
or  tenements,  or  of  any  property  of  or  in  any  goods  or  chattels,  shall  IJSTfor^he 
have  full  power,  licence,  and  authority  at  his  and  their  will  and  purposes  of 

Sleasure,  by  deed  enrolled  in  such  manner  and  within  such  time  as  is  this  Act. 
irected  in  England  by  the  statute  made  in  the  twenty-seventh  year 
of  the  reign  of  King  Henry  the  Eighth,  and  in  Ireland  by  the  statute 
made  in  the  tenth  year  of  the  reign  of  King  Charles  the  First,  for 
enrolment  of  bargains  and  sfdes,  or  by  his,  her,  or  their  last  will  or 
testament  in  writing  duly  executed  according  to  law,  such  deed  or  such 
will  or  testament  being  didy  executed  three  calendar  months  at  least 
before  the  death  of  such  grantor  or  testator,  including  the  days  of  the 
execution  and  death,  to  give  and  grant  to  and  vest  in  any  person  or 
persons,  or  body  politick  or  corporate,  and  their  heirs  and  successors 
respectively,  all  such  his,  her,  or  their  estate,  interest,  or  property  in 
such  lands  or  tenements,  not  exceeding  five  acres,  or  goods  and  chattels, 
or  any  part  or  parts  thereof,  not  exceeding  in  value  five  hundred 
pounds,  for  or  towards  the  erecting,  rebuilding,  repairing,  purchasing, 

(a)  Repealed,  so  far  as  relates  to  Ireland,  by  14  &  16  Vict.  o.  71. 


760  CHURCH  BUILDING  ACT. 


App.  I.        or  proyiding  any  cliurcli  or  chapel  where  the  litni^  and  rites  ol  the 
** ®^i™*     Baid  United  Church  are  or  shall  be  used  or  observed,  or  any  mansioB 

°' house  for  the  residence  of  any  minister  of  the  said  United  Choidi 

officiating  or  to  officiate  in  any  such  church  or  chapel,  or  of  any  out- 
buildings, offices,  churchyard,  or  glebe  for  the  same  respectively,  asd 
to  be  for  those  purposes  applied  according  to  the  will  of  the  ssid 
benefactor  in  and  by  such  deed  enrolled  or  by  such  will  or  testamaii 
executed  as  aforesaid  expressed,  the  consent  and  approbation  of  the 
ordinaiy  being  first  obtained,  and  in  defaidt  of  su^  direction,  limi- 
tation, or  appointment,  in  such  manner  as  shall   be  directed  ssd 
appointed  by  the  patron  and  ordinary,  with  the  consent  and  appro- 
bation of  the  parson,  vicar,  or  other  incumbent ;  and  such  person  aad 
persons,  bodies  politick  and  corporate,  and  their  heirs  and  sucoessoc 
respectively,  shall  have  full  capacity  and  ability  to  purchase,  receiTC, 
take,  hold,  and  enjoy,  for  the  purposes  aforesaid,  as  well  horn  snch 
persons  as  shall  be  so  charitably  disposed  to  give  the  same  as  from  all 
other  persons  as  shall  be  willing  to  sell  or  aliene  to  such  person  or 
persons,  bodies  politick  or  corporate,  any  lands  or  tenements,  goods  or 
chattels,  without  any  licence  or  writ  of  ad  quod  damnum,  the  Statatf 
of  Mortmain  or  any  other  statute  or  law  to  the  contrary  notwith- 
poworenot  to   ^**^^^fi» '    Provided  always,  that  this  Act  or  any  thing  therein  «»• 
be  exerdse-      tained,  shall  not  extend  to  enable  any  person  or  persons,  being  withia 
able  by  per-     age  or  of  non-sane  memory,  nor  women  covert  without  their  husbands, 
sona  within      to  make  any  such  gift,  ^ant,  or  alienation,  any  thing  in  this  Aii 
^e  or  insane,  contained  to  the  contrary  m  any  wise  notwithstanding. 

'  2.  Provided  also,  and  it  is  hereby  further  enacted,  that  no  mae 

SitshaSS^^  than  one  such  gift  or  devise  shall  be  made  by  any  one  person,  and 
made  by  one  ^^^  ^  ^^^  ^^^^  &^  ^^  devise  as  aforesaid  shall  hapx>en  to  exceed  fiw 
person,  and  acres  in  lands  or  tenements,  or  the  value  of  five  hundred  pounds  in 
where  it  goods  and  chattels,  every  such  gift  or  devise  shall  be  good  and  valid 

exceeds  five  to  the  extent  aforesaid ;  and  it  shall  be  lawful  for  the  Lord  Chancellor 
thehoTd  ^^^  *^®  *^™®  ^®i°g»  oji  petition,  to  make  order  for  reducing  every  such 

Chancellor  S^^^  P^  devise  to  and  within  the  said  limits,  and  for  allotting  snch 
ma^,  on  specifick  five  acres,  and,  if  occasion  should  require,  such  spedfick  goods 

petition,  order  and  chattels  as  in  his  judgment  shall  be  most  convenient,  and  to  make 
red^t^d  A       ^^^^  further  order  touching  the  premises  as  to  him  shall  appear  just 

'      '     and  reasonable. 
No  glebe  3«  Provided  also,  that  no  glebe  containing  upwards  of  fifty  acres 

upwards  of      shall  be  augmented  with  more  than  one  acre  under  or  by  virtue  of 
eh^  b^'^^        this  Act ;  but  that  the  excess,  if  any,  given  or  devised  for  the  purpose 
augmented       ^^.  ®"^^  augmentation  shall  be  reduced  in  manner  aforesaid  by  the 
with  more        ^^  Lord  Chancellor,  and  such  order  thereupon  shall  be  by  him  made 
than  one  acre,  as  hereinbefore  is  directed  in  the  case  of  an  excess  beyond  five  acres, 
4.  And  whereas  it  often  happens  that  small  plots  of  land  held  in 
mortmain  lie  convenient  to  be  annexed  to  some  such  church  or  chapel, 
or  house  of  residence,  as  aforesaid,  or  to  some  churchyard,  or  curtilage 
thereto  belonging,  or  convenient  to  be  employed  as  the  scite  of  some 
such  church  or  chapel  or  house  to  be  hereafter  erected,  and  for  the 
^  necessary  and  commodious  use  and  enjoyment  thereof,  and  that  tbef 

might  be  so  employed  to  the  advantage  of  the  publick,  and  without 
detriment  to  the  proprietors  thereof,  if  they  were  enabled  to  give  and 
Plots  of  land  grant  the  same  for  the  purposes  aforesaid ;  Be  it  therefore  further 
not  exceeding  enacted,  that  it  shall  be  lawfid  for  every  body  politick  or  corporate, 
Tn  nK«toaii^  sole  or  aggregate,  by  deed  inrolled  as  aforesaid,  with  or  without  con- 
lying  con-  ^  firmation,  as  the  law  may  require,  to  give  and  grant,  either  by  way  of 
venient  to  be  exchange  or  benefaction,  any  such  small  plot  of  land  not  exceeding 
annexed  to 
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one  acre,  to  any  person  or  perBons,  body  politick  or  corporate,  his  and  App.  L 

their  heirs  and  snocessors  respectively,  to  be  held,  used,  and  applied  *^  ^^Jjg^^ 

for  the  purposes  aforesaid ;  and  such  last-mentioned  person  and  per-  ^' 


sons,  bodies  politick  and  corporate,  and  their  heirs  and  successors  Mnneoharoh, 
respectively,  eliall  have  full  capacity  and  ability,  with  consent  of  the  &c.,  may  be 
incumbent,  patron,  and  ordinary,  to  take,  hold,  and  enjoy  such  small  Kn"»ted  dthcr 
plot  of  land  for  the  purposes  aforesaid,  without  any  licence  or  writ  of  exchanae  o 
ad  quod  damnum,  the  Statute  of  Mortmain,  or  auy  other  Act  or  law  benefac^on 
to  the  contrary  notwithstanding.  for  that 

6.  Provided  also,  and  it  is  hereby  further  enacted  and  declared,  purpose, 
that  in  every  parochial  church  or  chapel  hereafter  to  be  erected  ample  Accommoda- 
provision  shall  be  made  for  the  decent  and  suitable  accommodation  tiontobe 
of  all  persons,  of  what  rank  or  degree  soever,  who  may  be  entitled  to  P^^^^ded  for 
resort  to  the  same,  and  whose  circumstances  may  render  them  unable  ^^^j*  to 
to  pay  for  such  accommodations.  church,  &o. 

D.  Provided  also,  that  nothing  in  this  Act  contained  shall  be  con-  Rights  of 
strued  to  take  away  or  abridge  any  right  of  giving  or  devising  which  nving  or 
already  exists  in  any  person  whatsoever.  devising^  not 

axrecteQ* 


GRAMMAR  SCHOOLS  ACT. 

3  &  4  Vict.  c.  77. 

An  Act  for  improving  the  Condition  and  extending  the  Benefits  of 
Qramnuir  Schools.  [7th  August,  1840.] 

Whereas  there  are  in  England  and  Wales  many  endowed  schools,  preamble, 
both  of  royal  and  private  foundation,  for  the  education  of  boys  or 
youth  wholly  or  principally  in  grammar ;  and  the  term  "  granmiar" 
has  been  construed  by  Courts  of  Equity  as  having  reference  only  to 
the  dead  languages,  that  is  to  say,  Greek  and  Latin:  And  whereas 
such  education,  at  the  period  when  such  schools  or  the  greater  part 
were  founded,  was  supposed  not  only  to  be  sufficient  to  qualify  boys 
or  youth  for  admission  to  the  universities,  with  a  view  to  the  learned 
professions,  but  also  necessary  for  preparing  them  for  the  superior 
trades  and  mercantile  business:  And  whereas  from  the  change  of  times 
and  other  causes  such  education,  without  instruction  in  other  branches 
of  literature  and  science,  is  now  of  less  value  to  those  who  are  entitled 
to  avail  themselves  of  such  charitable  foundations,  whereby  such  schools 
have,  in  many  instances,  ceased  to  afPord  a  substantial  fulfilment  of  the 
intentions  of  the  founders  ;  and  the  system  of  education  in  such  gram- 
mar schools  ought  therefore  to  be  extended  and  rendered  more  gene- 
rally beneficial,  in  order  to  afford  such  fulfilment ;  but  the  patrons, 
visitors,  and  governors  thereof  are  generally  unable  of  their  own 
authority  to  establish  any  other  system  of  education  than  is  expressly 
provided  for  by  the  foundation,  and  her  Majesty's  Courts  of  Law  and 
Equity  are  frequently  unable  to  give  adequate  relief,  and  in  no  case 
but  at  considerable  expense :  And  whereas,  in  consequence  of  changes 
which  have  taken  place  in  the  population  of  particular  districts,  it  is 
necessary,  for  the  purpose  aforesaid,  that  in  some  cases  the  advantages 
of  such  grammar  schools  shoidd  bo  extended  to  boys  other  than  those 
to  whom  by  the  terms  of  the  foundation  or  the  existin^^  statutes  the 
same  is  now  limited,  and  that  in  other  cases  some  restriction  should  be 
imposed,  either  with  ref Qr^i^ce  ^  the  total  number  to  be  f^dmitted  into 
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Courts  of 
Equity  may, 
whenever  a 
question 
comes  before 
theni|  make 
decrees  or 
orders  ex- 
tending the 
system  of 
education  and 
the  right  of 
admission 
into  any 
grammar 
school,  and 
to  establish 
schemes  for 
the  applica- 
tion of  its 
revenues, 
haying  due 
regard  to  the 
intentions  of 
the  founder. 


Before 
making  such 
decrees  the 
Courts  shall 
consider  the 
intentions  of 
the  founders, 
the  state  of 
school,  &o. 


Court  not  to 
dispense  with 


tho  Bcbool,  or  as  regards  their  profidenej  at  the  time  when  thej  maj 
demand  admission ;  bat  in  this  respect  also  the  said  patrona,  Tisiton, 
and  governors,  and  the  Courts  of  Equity,  are  frequently  without  rafE- 
eient  authority  to  make  such  extension  or  restriction  :  And  whereas  H 
is  expedient  that  in  certain  cases  grammar  schoola  in  the  same  {dace 
should  be  united :  And  whereas  no  remedy  can  be  applied  in  the  pre- 
mises without  the  aid  of  Parliament :  Be  it  therefore  declared  and 
enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the  ad- 
vice and  consent  of  the  Lords  spiritual  and  temporal,  and  Gommona, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
that  whenever,  after  the  passing  of  this  Act,  any  question  may  conte 
under  consideration  in  any  of  her  Majesty's  Courts  of  Equity  oonoem- 
ing  the  system  of  education  thereafter  to  be  established  in  any  gram- 
mar school,  or  the  right  of  admission  into  the  same,  whether  sodi 
question  be  already  pending,  or  whether  the  same  shall  arise  upon  anr 
information,  petition,  or  other  proceedings  which  may  be  now  or  ii 
any  time  hereafter  filed  or  instituted,  for  whatever  cause  the  some  maj 
have  been  or  may  be  instituted,  according  to  the  ordinary  course  of  pro- 
ceedings in  Coiu-ts  of  Equity  or  under  the  provisions  of  this  Act,  it 
shall  be  lawful  for  the  Court  to  make  such  decrees  or  orders  as  to  the 
said  Court  shall  seem  expedient,  as  well  for  extending  the  system  of 
education  to  other  useful  branches  of  literature  and  science  in  addition 
to  or  (subject  to  the  provisions  hereinafter  contained)  in  lieu  of  the 
Greek  and  Latin  languages,  or  such  other  instruction  as  may  be  re- 
quired by  the  terms  of  the  foundation  or  the  then  existing  statutes,  as 
also  for  extending  or  restricting  the  freedom  or  the  right  of  admissioa 
to  such  school,  by  determining  the  number  or  the  qualifications  of  bo^n 
who  may  thereafter  be  admissible  thereto,  as  free  scholars  or  odier- 
wise,  and  for  settling  the  terms  of  admission  to  and  continuance  in  the 
same,  and  to  establish  such  schemes  for  the  application  of  the  revenues 
of  any  such  schools  as  may,  in  the  opinion  of  the  Court,  be  conducive 
to  the  rendering  or  maintaining  such  schools  in  the  g^reatest  d^;Tee 
efficient  and  useful,  with  due  regard  to  the  intentions  of  the  respective 
founders  and  benefactors,  and  to  declare  at  what  period  and  upon  what 
event  such  decrees  or  orders,  or  any  directions  contained  therein  shall 
bo  brought  into  operation ;  and  that  such  decrees  and  orders  shall  have 
force  and  effect  notwithstanding  any  provisions  contained  in  the  instra- 
ments  of  foundation,  endowment  or  benefaction,  or  in  the  then  exist- 
ing statutes :  Provided  always,  that  in  case  there  shall  be  any  special 
visitor  appointed  by  the  founder,  or  other  competent  authority,  oppor- 
tunity shall  be  given  to  such  visitor  to  be  heard  on  the  matters  ia 
question,  in  such  manner  as  the  Court  shall  think  proper,  previouslj 
to  the  making  such  decrees  or  orders. 

2.  Provided  always,  and  be  it  enacted,  that  in  making  any  such 
decree  or  order  the  Court  shall  consider  and  have  regard  to  the  inten- 
tions of  the  founders  and  benefactors  of  every  such  granmiar  schod, 
the  nature  and  extent  of  the  foundation  and  endowment,  the  rig^hts  of 
parties  interested  therein,  the  statutes  by  which  the  same  has  been 
hitherto  governed,  the  character  of  the  instruction  theretofore  afforded 
therein,  and  the  existing  state  and  condition  of  the  scud  school,  and 
also  the  condition,  rank,  and  number  of  the  children  entitled  to  and 
capable  of  enjoying  the  privilege  of  the  said  school,  and  of  those  who 
may  become  so  capable  U.  any  extended  or  different  system  of  educa- 
tion, or  any  extension  of  the  right  of  admission  to  the  said  school,  or 
any  new  statutes,  shall  be  established. 

\  Provided  also,  and  be  it  enacted,  that,  unless  it  shall  be  found 
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II        necessary  from  the  insufficienoy  of  the  revenues  of  any  grammar  App.  I. 

ii        school,  nothing  in  this  Act  contained  shall  be  construed  as  authorizing  ^  *  \T^^^ 

r        the  Court  to  dispense  with  the  teaching  of  Latin  and  Greek,  or  either  ^' 


of  such  languages,  now  required  to  be  taught,  or  to  treat  such  instruc-  Lfttin  and 
tion  otherwise  than  as  the  principal  object  of  the  foundation ;  nor  to  Greek,  or  the 
dispense  with  any  statute  or  provision  now  existing,  so  far  as  relates  qnaJificatioM 
to  the  qualification  of  any  schoolmaster  or  under  master.  ?„c5f—  «« 

4.  Irovided  also,  and  be  it  enacted,  that  m  extendmg,  as  herein-  lessreyenues 
before  provided,  the  system  of  education  or  the  right  of  admission  are  insuffi- 
into  any  grammar  school  in  which  the  teaching  of  Greek  or  Latin  shall  cient. 
be  still  retained,  the  Court  shall  not  allow  of  the  admission  of  children  Standard  of 
of  an  earlier  age  or  of  less  proficiency  than  may  be  required  by  the  admission  i^t 
foundation  or  existing  statutes,  or  may  be  necessary  to  show  that  the  ^^^  GhreSc 
children  are  of  capacity  to  profit  by  the  kind  of  education  designed  by  ^nd  Latin  ia 
the  founder.  retained. 

6.  Provided  also,  and  be  it  enacted,  that  whenever,  on  account  of  Where  the 
the  insufficiency  of  the  revenues  of  any  grammar  school,  the  Court  teaching  of 
shall  think  fit  to  dispense  with  the  teaching  of  Greek  or  Latin,  the  Greek  and 
Court  shall  prescribe  such  a  course  of  instruction,  and  shall  require  ^*'^"  ^J?" 
such  qualifications  in  the  children  at  the  period  of  their  admission,  as  ^^  analogotia 
will  tend  to  maintain  the  character  of  the  school  as  nearly  as,  with  instruction 
reference  to  the  amount  of  the  revenues,  it  may  be  analogous  to  that  to  be  snbsti- 
which  was  contemplated  by  the  founder ;  and  that  whenever,  on  the  tuted,  &o. 
like  account,  the  Court  shall  think  fit  to  dispense  with  any  statute  or 
provision  as  far  as  relates  to  the  qualification  of  any  schoolmaster  or 
under  master,  the  Court  shall  substitute  such  qualification  as  will 
provide  for  every  object  implied  in  the  original  qualification,  which 
may  be  capable  of  being  retained  notwithstanding  such  insufficiency 
of  the  revenues. 

6.  Provided  also,  and  be  it  enacted,  that  in  case  the  appointment  of  Qualificationa 
any  additional  schoolmaster  or  under  master  shall  be  found  necessary  "^d  right  of 
for  the  purpose  of  carrying  the  objects  of  this  Act  into  execution,  the  oJ*^ditSnal 
Court  shall  require  the  same  qualification  in  such  new  schoolmaster  or  gohool- 
imder  master  respectively  as  may  be  required  by  the  existing  statutes  masters. 

in  the  present  schoolmaster  or  under  master,  except  such  as  may  be 
wholly  referable  to  their  capability  of  giving  instruction  in  any  particular 
branch  of  education ;  but  that  eveiy  other  qualification  implied  in  the 
qualification  of  the  original  schoolmaster  or  under  master,  and  capable 
of  being  retained,  shall  be  retained  and  required  in  such  new  school- 
master or  under  master ;  and  the  Court  shall  also  in  such  case  declare 
in  whom  the  appointment  of  such  new  schoolmaster  or  under  master 
shall  be  vested,  so  as  to  preserve  as  far  as  may  be  the  existing  rights 
of  all  parties  with  regard  to  patronage. 

7.  Provided  also,  and  be  it  enacted,  that  although  under  the  pro-  Schools  to  be 
visions  hereinbefore  contained  the  teaching  of  Greek  or  Latin  in  any  g»nimar 
grammar  school  may  be  dispensed  with,  every  such  school,  and  the  J? ^^^O     k 
masters  thereof,  shall  be  still  considered  as  grammar  schools  and  andLatixi^s- 
grammar  schoolmasters,  and  shall  continue  subject  to  the  jurisdiction  pensed  with, 
of  the  ordinary  as  heretofore ;  and  that  no  person  shall  be  authorized  and  masten 
to  exercise  the  office  of  schoolmaster  or  under  master  therein  without  **^^J^^xv 
having  such  licence,  or  vdthout  having  made  such  oath,  declaration,  or  opSnMy  &o 
subscription  as  may  be  required  by  law  of  the  schoobnasters  or  under 

masters  respectively  of  other  grammar  schools. 

8.  Provided  also,  and  be  it  enacted,  that  whenever  the  Court  shall  Extensbn  of 
think  fit  to  extend  the  freedom  of  or  the  right  of  admission  into  any  "?^*  ®^  *^- 
grammar  school,  such  extension  shall  be  so  qualified  by  the  Court  that  torce^dioe 
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8  ft  4  Tiot 

0.77. 

exiflting 
rights. 
Where  seve- 
ral schooLi  are 
in  one  place, 
and  the  reve- 
nues of  any 
are  insuffi- 
cient, thej 
may  be  united. 


Consents 
necessary  to 
union. 


Present 
schoolmasters 
not  to  be  af- 
fected with- 
out their  con- 
sent, but  to 
be  at  liberty 
to  resign  on 
receiving 
pensions. 


Appointment 
of  future 
masters  to  be 
subject  to  any 
new  statutes 
made  under 
this  Act. 
Term  for 
lapse  of  ri^ht 
of  nomination 
of  master 
shall  be  com- 
puted from 
time  of  set- 
tling the  new 
statutes,  &o. 


none  of  the  boys  wlio  are  by  tbe  foundation  or  existing  statutes 
entitled  to  such  privilege  shall  be  excluded  by  the  admission  of  other 
boys  into  the  said  school,  either  from  such  school  itself  or  from 
competition  for  any  exhibition  or  other  advantage  connected  there- 
with. 

9.  And  be  it  enacted,  that  in  case  there  shall  be  in  any  city,  town, 
or  place,  any  grammar  school  or  grammar  schools  the  revenues  of 
which  shall  of  themselves  be  insufficient  to  admit  of  the  purposes  of 
their  founder  or  founders  being  effected,  but  which  revenues  if  joined 
to  the  revenues  of  any  other  grammar  school  or  grammar  schools  in 
the  same  city,  town,  or  place,  would  afford  the  mean?  of  effecting  the 
purposes  of  the  founders  of  such  several  schools,  it  shall  be  lawful  for 
the  Court  of  Chancery  to  direct  such  schools  to  be  united,  and  the 
revenues  of  the  schools  so  united  to  be  applied  to  the  support  of  one 
school  to  be  formed  by  such  union,  and  which  shall  be  carried  on 
according  to  a  scheme  to  be  settled  for  that  purpose  under  the  direc- 
tion of  the  said  Court :  Provided  always,  that  before  application  shall 
be  made  to  the  Court  to  direct  such  union,  the  consent  of  the  visitor, 
patron,  and  governors  of  every  school  to  be  affected  thereby  shall  be 
first  obtained. 

10.  Provided  always,  and  be  it  enacted,  that  no  new  statutes  affect- 
ing the  duties  or  emoluments  of  any  schoolmaster  or  under  master 
shall  be  brought  into  operation  as  regards  any  such  master  who  shall 
have  been  appointed  previously  to  the  passing  of  this  Act  without  his 
consent  in  writing  (a) ;  but  that  in  case  any  such  schoolmaster  or 
imder  master  as  last  aforesaid  shall  be  unwilling  to  give  such  consent 
as  aforesaid,  and  shall  be  desirous  or  willing  to  resign  his  office  on 
receiving  a  retiring  pension,  it  shall  be  lawful  for  the  governors,  if 
there  be  any  competent  to  act,  or  if  there  be  no  such  governors,  for 
the  visitor,  to  assign  to  such  master  such  pension  as  to  them  or  him 
(as  the  case  may  be)  shall  seem  reasonable  from  the  time  of  his  resig- 
nation, which  pension,  if  approved  as  hereinafter  mentioned,  the  trus- 
tees of  the  said  school  are  hereby  authorized  and  required  to  pay  to 
him,  or  his  order,  according  to  the  terms  of  such  assignment. 

11.  And  be  it  enacted,  that  any  schoolmaster  appointed  in  any  gram- 
mar school  after  the  passing  of  this  Act  shall  receive  his  appointment 
subject  to  such  new  statutes  as  may  be  made  and  confirmed  by  the 
Court  of  Chancery,  in  pursuance  of  any  proceedings  which  may  be 
commenced  under  this  Act,  within  six  months  after  such  vacancy  shall 
have  occurred  (5). 

12.  Provided  always,  and  be  it  enacted,  that  the  term  on  the  expira- 
tion of  which  any  right  of  nomination  or  appointment  of  the  master  in 
any  grammar  school  would  otherwise  lapse,  shall,  on  the  first  avoidance 
of  the  office  which  shall  occur  after  the  passing  of  this  Act,  be  com- 
puted from  the  time  of  the  confirmation  of  the  new  statutes  by  which 
the  school  is  to  be  in  future  governed,  or,  if  no  proceedings  are  pending 
for  the  purpose  of  having  statutes  established,  from  the  expiration  of 
the  time  within  which  such  proceedings  may  be  instituted,  and  not 
from  the  time  of  the  avoidance. 


(a)  This  proviso  for  many  years  after  the  passing  of  the  Act  rendered  it  practi- 
cally of  no  great  use  except  in  cases  when  a  vacancy  occurred  in  the  office  of  school- 
master. 

{b)  According  to  this  section,  unless  steps  are  taken  to  obtain  a  new  scheme  under 
the  Act  within  six  months  after  a  vacancy,  the  new  schoolmaster  would  have  it  in 
his  power  to  prevent  the  extension  of  the  system  of  education  contemplated  by  the 
Act. 
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13.  And  whereas  it  is  expedient  that  the  discipline  of  grammar       App.  I. 
schools  shoidd  be  more  fully  enforced,  Be  it  declared  and  enacted,  that     •  *  ^7J^^ 
in  all  cases  in  which  sufficient  powers,  to  be  exercised  by  way  of  visita-         ^' 
tion  or  otherwise,  in  respect  of  the  discipline  of  such  schools,  shall  Where  snffi- 
already  exist  and  be  vested  in  any  person  or  persons,  it  shall  be  lawful  cient  powers 
for  such  person  or  persons  to  exercise  the  same  when  and  so  often  as  of  diacipline 
they  shall  deem  fit,  either  by  themselves  personally  or  by  commission,  ^^^^^' 
"without  being  first  requested  or  required  so  to  do,  and  likewise  to  i^g  th^a  to* 
direct  such  returns  to  be  made  by  the  masters  of  such  schools,  of  the  be  at  liberty 
state  thereof,  of  the  books  used  therein,  and  of  such  other  particulars  to  exerdae 
as  he  or  they  may  think  proper,  and  also  to  order  such  examinations  them,  &o. 

to  be  held  into  the  proficiency  of  the  scholars  attending  the  same  as  to 
him  or  them  may  seem  expedient. 

14.  And  be  it  enacted,  that  in  all  cases  in  which  any  person  or  Where  snch 
persons,  having  authority,  by  way  of  visitation  or  otherwise,  in  re-  powers  not 
spect  of  the  discipline  of  any  grammar  school,  may  not  have  sufficient  8Jiffi^«i*i 
power  properly  to  enforce  the  same,  it  shall  be  lawful  for  the  Court  of  enlarireti^m. 
Chancery  to  order  and  direct  that  the  powers  of  such  person  or  persons 

shall  be  enlarged  to  such  extent  and  in  such  manner,  and  subject  to 
such  provisions,  as  to  the  said  Court  shall  seem  fit. 

16.  And  be  it  enacted,  that  in  all  cases  in  which  no  authority  to  Where  no 
be  exercised  by  way  of  visitation  in  respect  of  the  discipline  of  any  such  powers, 
erammar  school  is  now  vested  in  any  known  person  or  persons,  it  shall  Court  may 
be  lawful  for  the  bishop  of  the  diocese  wherein  the  same  is  locally  ^^^'^^^  them, 
situated  to  apply  to  the  Court  of  Chancery,  stating  the  same ;  and  the 
said  Court  shall  have  power,  if  it  so  think  fit,  to  order  that  the  said 
bishop  shall  be  at  liberty  to  visit  and  regulate  the  said  school  in  re- 
spect of  the  discipline  thereof,  but  not  further  or  otherwise. 

16.  And  be  it  enacted,  that  in  the  event  of  the  person  or  persons  by  Court  of 
whom  powers  of  visitation  in  respect  of  the  discipline  of  any  grammar  Chancery  may 
school  ought  to  be  exercised,  refusing  or  neglecting  so  to  do  within  a  8^^"^*^  * 
reasonable  time  after  the  same  ought  to  be  exercised,  or  in  the  event  Sro^fio  vi^ 
of  its  being  uncertain  in  whom  the  right  to  exercise  such  powera  is  in  oertain 
vested,  such  powers  shall  be  exercised  pro  hac  vice  by  some  person  cases, 
specially  appointed  by  the  authority  of  the  Court  of  Chancery,  on 
application  made  by  any  person  or  persons  interested  in  such  grammar 

school :  Provided  always,  that  nothing  herein  contained  shall  exempt 
any  visitor  from  being  compelled  by  any  process  to  which  he  is  now 
amenable  to  perform  any  act  which  he  is  now  compellable  to  perform. 

17.  And  whereas  it  is  expedient  to  provide  for  the  more  easy  re-  Court  of 
moval  of  unfit  and  improper  masters,  Be  it  declared  and  enacted,  that  Chancery 

it  shall  be  lawful  for  the  Court  of  Chancery  to  empower  the  person  or  JJ^q*^  ^7"® 
persons  having  powers  of  visitation  in  respect  of  the  discipline  of  any  maatOTs.  ^ 
grammar  school,  or  who  shall  be  specially  appointed  to  exercise  the 
same  imder  this  Act,  and  the  governors,  or  either  of  them,  after  such 
inquiries  and  by  such  mode  of  proceeding  as  the  Court  shall  direct,  to 
remove  any  master  of  any  grammar  school  who  has  been  negligent  in 
the  discharge  of  his  duties,  or  who  is  unfit  or  incompetent  to  discharge 
them  properly  and  efficiently,  either  from  immoral  conduct,  incapacity, 
age,  or  fn>m  any  other  infirmity  or  cause  whatsoever. 

18.  Provided  always,  and  be  it  enacted,  that  in  case  the  cause  for  Power  in  cer- 
which  any  master  be  removed  shall  be  incompetency  from  age  or  tain  cases  to 
other  infirmity,  it  shall  be  lawful  for  the  said  governors,  wi&  the  ?^Jg^^*™*^ 
approbation  of  the  visitor,  to  assign  to  the  use  of  such  master  any  P®"^^^* 
portion  of  the  annual  revenues  of  the  said  grammar  school  in  one  or 

more  donations,  or  by  way  of  annuity  determinable  on  the  death  of 
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such  master,  or  on  any  other  specified  eyent  during  his  life,  or  to 
assign  to  him  any  part  of  the  estate  of  the  said  grammar  aohoQl  k 
his  occupation  for  a  term  determinable  in  like  manner;  providedtiiit 
there  shall  remain  sufficient  means  to  provide  for  the  efficient  per- 
formance of  the  duties  which  belong  to  the  office  from  wbidi  sndi 
master  shall  be  removed. 

19.  And  for  the  more  speedy  and  effectual  recovery  of  the  voKom 
of  any  premises  belonging  to  any  grammar  school  which  the  master 
who  shall  have  been  dismissed  as  aforesaid,  or  any  person  who  dbill 
have  ceased  to  be  master,  shall  hold  over  after  his  fjismissal  or  eeasisg 
to  be  master,  except  under  such  assignment  as  may  have  been  mafr 
under  the  provisions  of  this  Act,  the  term  of  such  assigmnent  bdsf 
still  unexpired,  and  the  premises  assigned  being  in  the  actual  ocea* 
pation  of  the  master  so  dismissed  or  ceased  to  be  master,  be  it  enadei 
that  when  and  as  often  as  any  master  holding  any  schoolroom,  school- 
house,  or  any  other  house,  land,  or  tenement,  by  virtue  of  his  office,  cr 
as  tenant  or  otherwise  under  the  trustees  of  the  said  grammar  scbooi 
except  on  lease  for  a  term  of  years  still  unexpired,  shall  haTebea 
dismissed  as  aforesaid,  or  shall  have  ceased  to  be  master,  and  sack 
master,  or  (if  he  shall  not  actually  occupy  the  premises  or  ^ 
only  occupy  a  part  thereof)  any  person  by  whom  the  same  or  oj 
part  thereof  shall  be  then  actually  occupied,  shall  neglect  or  ref« 
to  quit  and  deliver  up  possession  of  the  premises,  or  of  sachpfit 
thereof  respectively,  except  such  as  are  hereinbefore  excepted,  wb 
the  space  of  three  months  after  such  dismissal  or  ceasiBg  to  be 
master,  it  shall  be  lawful  for  justices  of  the  peace  acting  for  w 
district  or  division  in  which  such  premises  or  any  part  thereof  ve 
situated,  in  petty  sessions  assembled,  or  any  two  of  them,  and  tli^ 
are  hereby  required,  on  the  complaint  of  the  said  trustees  or  to 
agents,  and  on  the  production  of  an  order  of  the  Court  of  Ghancfl^ 
declaring  such  master  to  have  been  duly  dismissed  or  to  have  ceaie^ 
to  be  master,  to  issue  a  warrant,  under  their  hands  and  seals,  to  tM 
constables  and  peace  officers  of  the  said  district  or  division,  oodud^ 
ing  them,  within  a  period  to  be  therein  named,  not  less  than  ten  off 
more  than  twenty-one  clear  days  from  the  date  of  such  wanant,  to 
enter  into  the  premises,  and  give  possession  of  the  same  to  the  auu 
trustees  or  their  agents,  in  such  manner  as  any  justices  of  ihe  y^ 
are  empowered  to  give  possession  of  any  premises  to  any  landl^J°| 
his  agent  imder  an  Act  passed  in  the  session  of  Parliament  held  in  vj 
first  and  second  years  of  the  reign  of  her  present  Majesty,  ^^^^ 
"An  Act  to  facilitate  the  Kecoveiy  of  Possession  of  Tenements  an* 
due  Determination  of  the  Tenancy." 

20.  Provided  always,  and  be  it  enacted,  that  nothing  in  this  Ac*** 
the  said  recited  Act  shall  extend  or  be  construed  to  extend  to  eas^ 
any  master  so  dismissed,  or  ceasing  to  be  master  as  aforesaid,  tocsU 
in  question  the  validity  of  such  dismissal,  provided  that  the  same  ^ 
have  proceeded  from  the  persons  authorized  to  order  the  same,  ^ 
such  inquiries  and  by  such  mode  of  proceeding  as  required  in  that  behali 
or  to  call  in  question  the  title  of  the  trustees  to  possession  oi  sJiJ 
premises  of  which  such  master  shall  have  become  possessed  by  TirtjW 
of  his  late  office,  or  as  tenant  or  otherwise  under  the  trustees  of  »»* 
said  grammar  sdiool  for  the  time  being. 

21.  And  whereas  it  is  expedient  to  facilitate  applications  to  tw 
Court  of  Chancery  under  this  Act,  Be  it  enacted,  that  all  applicati^ 
may  be  heard  and  determined  and  all  powers  given  by  this  Act  to  th« 
Court  of  Chancery  may  be  exercised  in  cases  brought  before  sqcd 
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Court  by  petition  onlj,  such  petitions  to  be  presented,  heard,  and       App.  I. 
determined  according  to  the  provisions  of  an  Act  passed  in  the  fifty-     *  *  %r***' 
second  year  of  the  reign  of  his  late  Majesty  King  George  the  Third,         ^' 
intituled  *'  An  Act  to  provide  a  summary  Eemedy  in  Cases  of  Abuses 
of  Trusts  created  for  Charitable  Purposes." 

22.  And  be  it  enacted,  that  in  every  case  in  which  the  patronage  of  if  Crown  ia 
any  grammar  school,  or  right  of  appointing  the  schoolmaster  or  under  patron.  Lord 
master  thereof,  is  vested  in  the  Crown,  the  Lord  High  Chancellor,  or  ^\f^  Chan- 
the  Chancellor  of  the  Duchy  of  Lancaster  in  respect  of  any  grammar  c^^ceUor 
school  within  the  county  palatine  of  Lancaster,  shall  be  considered  as  of  Duchy  of 
the  patron  of  such  grammar  school  for  the  purposes  of  this  Act.  Lanooster 

23.  And  be  it  enacted,  that  the  powers  and  authorites  hereinbefore  shall  act. 
given  to  the  Lord  High  Chancellor  shall  and  may  be  exercised  in  like  Powers  of 
manner  by  and  are  hereby  given  to  the  Lord  Keeper  or  Lords  Com-  ^J^  Chan- 
missioners  for  the  custody  of  the  great  seal  respectively  for  the  time         '^j^^ 

24.  Provided  always,  and  be  it  enacted,  that  neither  this  Act  nor  &o. 
anything  therein  contained  shall  be  any  way  prejudicial  or  hurtful  Saving  of 
to  the  jurisdiction  or  power  of  the  ordinary ;  but  that  he  may  lawfully  rights  of 
execute  and  perform  the  same  as  heretofore  he  might  according  to  the  ordinary, 
statutes,  common  law,  and  canons  of  this  realm,  and  also  as  far  as  he 

may  be  further  empowered  by  this  Act ;  and  that  this  Act  shall  not  be 
construed  as  extending  to  any  of  the  following  institutions  ;  (that  is  to  Certain  foon- 
say,)  to  the  Universities  of  Oxford  or  Cambridge,  or  to  any  college  or  dations  ex- 
hall  within  the  same,  or  to  the  University  of  London,  or  any  colleges  ^^*f^/™™ 
connected  therewith,  or  to  the  University  of  Durham,  or  to  the  colleges  °  " 

of  Saint  David's  or  Saint  Bee's,  or  the  grammar  schools  of  West- 
minster, Eton,  Winchester,  Harrow,  Charter  House,  Rugby,  Merchant 
Taylors,  Saint  Paul's,  Christ's  Hospital,  Birmingham,  Manchester,  or 
Macclesfield,  or  Louth,  or  such  schools  as  form  part  of  any  cathedral 
or  collegiate  church. 

25.  And  be  it  enacted,  that  in  the  construction  and  for  the  purposes  GonBtraction 
of  this  Act,  unless  there  be  something  in  the  subject  or  context  repug-  of  terms, 
nant  to  such  construction,  the  word  ^'grammar  school"  shall  mean 

and  include  all  endowed  schools,  whether  of  royal  or  other  foundation, 
founded,  endowed,  or  maintained  for  the  purpose  of  teaching  Latin  and 
Greek,  or  either  of  such  languages,  whether  in  the  instrument  of 
foundation  or  endowment,  or  in  the  statutes  or  decree  of  any  Court  of 
Record,  or  in  any  Act  of  Parliament  establishing  such  school,  or  in 
any  other  evidences  or  documents,  such  instruction  shall  be  expressly 
described,  or  shall  bo  described  by  the  word  '*  grammar,"  or  any  other 
form  of  expression  which  is  or  may  be  construed  as  intending  Greek  or 
Latin,  and  whether  by  such  evidences  or  documents  as  aforesaid,  or 
in  practice,  such  instruction  be  limited  exclusively  to  Greek  or  Latin, 
or  extended  to  both  such  languages,  or  to  any  other  branch  or  branches 
of  literature  or  science  in  addition  to  them  or  either  of.  them ;  and 
that  the  words  ''grammar  school"  shall  not  include  schools  not 
endowed,  but  shall  mean  and  include  all  endowed  schools  which  may 
be  grammar  schools  by  reputation,  and  all  other  charitable  institutions 
and  trusts,  so  far  as  the  same  may  be  for  the  purpose  of  providing 
such  instruction  as  aforesaid;  that  the  word  '* visitor"  shall  mean  and 
include  any  person  or  persons  in  whom  shall  be  vested,  solely  or 
jointly,  the  wnole  or  such  portion  of  the  visitatorial  power  as  regards 
the  subject  of  the  enactment  or  provision,  or  any  powers  in  regard  to 
the  discipline  or  making  of  new  statutes  in  any  school ;  that  the  word 
<' governors"  shall  mean  and  include  all  persons  or  corporations, 
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whether  eole  or  agg^gate,  by  whatever  name  they  maj  be  styled,  viio 
may  respectively  nave  the  government,  managpement,   or  c^jnducl  of 
any  grammar  school,  whether  they  have  also  any  control  over  the 
revenues  of  the  school  as  trustees  or  not;  that  the  word  *'tnist«^^ 
shall  mean  and  include  all  persons  and  corporations^  sole  or  aggregate, 
by  whatever  name  they  may  be  styled,  who  shall  Jiare  the  manage 
ment,  disposal,  and  control  over  the  revenues  of  any  gTTunmar  b^idoI, 
whether  the  property  be  actually  vested  in  them  or  not ;  that  the  wwd 
** statutes"  shall  mean  and  include  all  written  rules  and  regulaticiEi 
by  which  the  school,  schoolmasters,  or  scholars  are,  sliallj  or  ouglit  to 
be  governed,  whether  such  rules  or  reg^ulations  are   oomprisal  in, 
incorporated  with,  or  authorized  by  any  royal  or  otlier  charter^  or 
other  instrument  of  foundation,  endowment,  or  bene  faction,  or  declar^ 
or  confirmed   by  Act  of  Parliament,  or  by  decree   of    any  court  d 
record,  and  also  all  rules  and  regulations  which  shall  he  unwritteUr 
and  established  only  by  usa^e  or  reputation;  that  the  word  **sck-:d- 
master"  shall  mean  and  include  the  head  master  oaly,  and  the  wofd 
**  under  master  "  every  master,  usher,  or  assistant  in  any  school  aiKp 
the  head  master ;  and  that  the  word  **  master  "  i^hall  mean  and  mcltide 
as  well  any  head  master  as  under  master ;  that  the  words  *'  discipUae*' 
or  '^  management "  of  a  school  shall  mean  and  include  all  matt^ii 
respecting  the  conduct  of  the  masters  or  scliolars,  tho  method  aid 
times  of  teaching,  the  examination  into  the  profitienej  of  the  scJioUk 
of  any  school,  and  the  ordering  of  returns  or  reports  with  referenoe  va 
such  particulars,  or  any  of  them ;  and  that  any  word   importing  tJse 
singumr  number  only  shall  mean  and  include  several  persons  or  thing* 
as  well  as  one  person  or  thing,  and  the  converse. 

26.  And  be  it  enacted,  that  this  Act  may  he  amended  or  repeaM  % 
any  Act  to  be  passed  in  this  present  session  of  Parliament  (a). 


THE  LANDS  CLAUSES  CONSOLIDATION  ACT,  1^45. 

8  &  9  Vict.  c.  18. 

An  Act  /or  consolidating  in  one  Act  certain  Prommoas  n^uaify 
inserted  in  Acts  authorizing  the  taking  of  Lands  for  {Tftd^r* 
takings  of  a  Public  Nature.  [8th  May,  18"t-5.] 


luter^reta- 
tions  in  this 
and  the 
special  Act : 

"Owner:" 


3.  The   following  words   and   expressions,   both  in  this    and  the 

special  Act,  shall  have  the  several  meanings  hereby  assigned  to  theiav 

unless  there  be  something  either  in  the  subject  or  context  repugnant 

to  such  construction  ;  (that  is  to  say,) 

«  «  «  «  « 

Where  imder  the  provisions  of  this  or  the  special  Act,  op  ajij  Ac* 
incorporated  therewith,  any  notice  shall  be  required  to  be  ^iven 
to  the  owner  of  any  lands,  or  where  any  Atft  shall  be  authorised 
or  required  to  be  done  with  the  consent  of  any  such  owner,  tho 
word  ** owner"  shall  be  imderstood  to  mean  any  person  or  cor- 
poration who,  under  the  provisions  of  this  or  the  special  Act, 
would  be  enabled  to  sell  and  convey  lands  to  tho  promoters  of  tlie 
undertaking : 


(a)  Repealed  by  the  Stat.  Law  Rev.  Act,  1874  (No.  2). 


LANDS  CLAUSES  CONSOLIDATION  ACT,  1845.  769 

The  expressioii  '*  the  bank ''  shall  mean  the  Bank  of  England  where  App.  I. 

the  same  shall  relate  to  monies  to  be  paid  or  deposit^  in  respect  *  ^^ij^*** 
of  lands  situate  in  England,  and  shall  mean  the  Bank  of  Ireland 


where  the  same  shall  relate  to  monies  to  be  paid  or  deposited  in  « the  bonk :" 
respect  of  Lands  situate  in  Ireland. 

And  with  respect  to  the  purchase  of  lands  by  agreement,  be  it     Purehaaeof 
enacted  as  follows :  ^^^^^'^  ^ 

6.  Subject  to  the  provisions  of  this  and  the  special  Act  it  shall  be      ^^^^^  • 
lawful  for  the  promoters  of  the  undertaking  to  agree  with  the  owners  Power  to 
of  any  lands  by  the  special  Act  authorized  to  be  taken,  and  which  purohase 
shall  be  required  for  the  purposes  of  such  Act,  and  with  all  parties  ""^dB  by 
having  any  estate  or  interest  m  such  lands  or  by  this  or  the  special  *greeni«'^t. 
Act  enabled  to  sell  and  convey  the  same,  for  the  absolute  purchase,  for 

a  consideration  in  money,  of  any  such  lands,  or  such  parts  thereof  as 
they  shall  think  proper,  and  of  all  estates  and  interests  in  such  lands 
of  what  kind  soever. 

7.  It  shall  be  lawful  for  all  parties,  being  seised,  possessed  of,  or  Partiefl  under 
entitled  to  any  such  lands,  or  any  estate  or  interest  therein,  to  sell  and  ^**\^*7 
convey  or  release  the  same  to  the  promoters  of  the  undertaking,  and  ^  ^^^ 

to  enter  into  all  necessary  agreements  for  that  purpose;  and  par-  coxiYey. 
ticularly  it  shall  be  lawful  for  all  or  any  of  the  following  parties  so 
seised,  possessed,  or  entitled  as  aforesaid  so  to  sell,  convey,  or  release ; 
(that  is  to  say,)  all  corporations,  tenants  in  tail  or  for  life,  married 
women  seised  in  their  own  right  or  entitled  to  dower,  guardians, 
committees  of  lunatics  and  idiots,  trustees  or  feoffees  in  trust  for 
charitable  or  other  purposes,  executors  and  administrators,  and  all 
parties  for  the  time  being  entitled  to  the  receipt  of  the  rents  and 
profits  of  any  such  lands  in  possession  or  subject  to  any  estate  in 
dower,  or  to  any  lease  for  life  or  for  lives  and  years,  or  for  years  or 
any  less  interest ;  and  the  power  so  to  sell  and  convey  or  release  as 
aforesaid  may  lawfully  be  exercised  by  all  such  parties,  other  than 
married  women  entitled  to  dower,  or  lessees  for  Uf e,  or  for  lives  and 
years,  or  for  years,  or  for  any  less  interest,  not  only  on  behalf  of 
themselves  and  their  respective  heirs,  executors,  administrators,  and 
successors,  but  also  for  and  on  behalf  of  every  person  entitled  in 
reversion,  remainder,  or  expectancy  after  them,  or  in  defeasance  of  the 
estates  of  such  parties,  and  as  to  such  married  women,  whether  they 
be  of  full  age  or  not,  as  if  they  were  sole  and  of  full  age,  and  as  to 
such  guardians,  on  behalf  of  their  wards,  and  as  to  such  committees, 
on  behalf  of  the  lunatics  and  idiots  of  whom  they  are  the  committees 
respectively,  and  that  to  the  same  extent  as  such  wives,  wards, 
lunatics,  and  idiots  respectively  could  have  exercised  the  same  power 
under  the  authority  of  this  or  the  special  Act  if  they  had  respectively 
been  under  no  disability,  and  as  to  such  trustees,  executors,  and  ad- 
ministrators, on  behalf  of  their  cestui  que  trusts,  whether  infants, 
issue  imbom,  lunatics,  femes  covert,  or  other  persons,  and  that  to  the 
same  extent  as  such  cestui  que  trusts  respectively  could  have  exercised 
the  same  powers  under  the  authority  of  ihis  and  the  special  Act  if  they 
had  respectively  been  under  no  disability. 

8.  The  power  hereinafter  given  to  enfranchise  copyhold  lands,  as  Parties  under 
well  as  every  other  power  required  to  be  exercised  by  the  lord  of  any  diaability  to 
manor  pursuant  to  the  provisions  of  this  or  the  special  Act,  or  any  !^^JJ|^  °    ^ 
Act  incorporated  therewith,  and  the  power  to  release  lands  from  any 

rent,  charge,  or  incumbrance,  and  to  agree  for  the  apportionment  of 
any  such  rent,  charge,  or  incumbrance,   shall  extend  to  and  may 

T.  3d 
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Authority  to 
sell  and  re- 
purchase Buoh 
lands. 


lawfully  be  exercised  by  every  party  bereinbetore  enabled  to  sell  and 
convey  or  release  lands  to  the  promoters  of  the  undertaking. 

9.  The  purchase  money  or  compensation  to  be  paid  for  any  lands  to 
be  purchased  or  taken  from  any  party  under  any  disability  or  inca- 
pacity, and  not  having  power  to  sell  or  convey  such  lands  except  under 
the  provisions  of  this  or  the  special  Act,  and  the  compensation  to  be 
paid  for  any  permanent  damage  or  injury  to  any  such  lands,  shall  not, 
except  -where  the  same  shall  have  been  determined  by  the  verdict  of  a 
jury,  or  by  arbitration,  or  by  the  valuation  of  a  surveyor  appointed  by 
two  justices  under  the  provision  hereinafter  contained,  be  less  than 
shall  be  determined  by  the  valuation  of  two  able  practical  surveyors, 
one  of  whom  shall  be  nominated  by  the  promoters  of  the  undertaking, 
and  the  other  by  the  other  party,  and  if  such  two  surveyors  cannot 
agree  in  the  valuation,  then  oy  such  third  surveyor  as  any  two  justices 
shall,  upon  application  of  either  party,  after  notice  to  the  other  party, 
for  that  purpose  nominate ;  and  each  of  such  two  surveyors  if  they 
agree,  or  if  not,  then  the  surveyor  nominated  by  the  said  justices,  shall 
annex  to  the  valuation  a  declaration  in  writing,  subscribed  by  them  or 
him,  of  the  correctness  thereof ;  and  all  such  purchase  money  or  com- 
pensation shall  be  deposited  in  the  bank  for  the  benefit  of  the  partis 
interested,  in  manner  hereinafter  mentioned. 

10.  It  shall  be  lawful  for  any  person  «eised  in  fee  of,  or  entitled  io 
dispose  of  absolutely  for  his  own  benefit,  any  lands  aiithorized  to  be 

Eurchased  for  the  purposes  of  the  special  Act  to  sell  and  convey  such 
mds  or  any  part  thereof  unto  the  promoters  of  the  undertakmg,  in 
consideration  of  an  annual  renteharge  payable  by  the  promoters  of  the 
undertaking,  but,  except  as  aforesaid,  the  consideration  to  be  paid  for 
the  purchase  of  any  such  lands,  or  for  any  damage  done  thereto,  shall 
be  in  a  gross  sum. 

11.  The  yearly  rents  reserved  by  any  such  conveyance  shall  be 
charged  on  the  tolls  or  rates,  if  any,  payable  under  the  special  Act, 
and  shall  be  otherwise  secured  in  such  manner  as  shall  be  agreed 
between  the  parties,  and  shall  be  paid  by  the  promoters  of  the  imder- 
taking  as  such  rents  become  payable ;  and  if  at  any  time  any  such  rents 
be  not  paid  within  thirty  days  after  they  so  become  payable,  and  after 
demand  thereof  in  writing,  the  person  to  whom  any  such  rent  shall  be 
payable  may  either  recover  the  same  from  the  promoters  of  the  under- 
taking, with  costs  of  suit,  by  action  of  debt  in  any  of  the  Superior 
Courts,  or  it  shall  be  lawful  for  him  to  levy  the  same  by  distress  of 
the  goods  and  chattels  of  the  promoters  of  the  undeiiiaking. 

12.  In  case  the  promoters  of  the  undertaking  shall  be  empowered 
by  the  special  Act  to  purchase  lands  for  extraordinary  puiposes,  it 
shall  be  lawful  for  aU  parties  who,  under  the  provisions  hereinbefore 
contained,  would  be  enabled  to  sell  and  convey  lands,  to  sell  and 
convey  the  lands  so  authorized  to  be  purchased  for  extraordinaiy 
purposes. 

13.  It  shall  be  lawful  for  the  promoters  of  the  undertaking  to  sell 
the  lands  which  they  shall  have  so  acquired  for  extraordinary  purposes, 
or  any  part  thereof,  in  such  manner,  and  for  such  considerations,  and 
to  such  persons,  as  the  promoters  of  the  undertaking  may  think  fit, 
and  again  to  purchase  other  lands  for  the  like  purposes,  and  afterwards 
sell  the  same,  and  so  from  time  to  time ;  but  the  total  quantity  of  land 
to  be  held  at  any  one  time  by  the  promoters  of  the  undertaking,  for 
the  purposes  aforesaid,  shall  not  exceed  the  prescribed  quantiiy  (a). 


(a)  No  particular  quantity  is  prescribed  by  the  Chant.  Trusts  Act,  1853. 
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14.  The  promoters  of  the  undertaking  shall  not,  by  virtue  of  the       App.  I. 
power  to  purchase  lands  for  extraordinary  purposes,  purchase  more     *  *  \g^^*' 
than  the  prescribed  quantity  from  any  party  under  legal  disability,  or         ^'     ' 
who  would  not  be  able  to  sell  and  convey  such  lands  except  under  the     Purchase  of 
powers  of  this  and  the  special  Act ;  and  if  the  promoters  of  the  under-       Lands  by 
taking  purchase  the  said  quantity  of  land  fi'om  any  party  under  such     Agreement. 
legal  disability,  and  afterwards  sell  the  whole  or  any  part  of  the  land  Rest,^^  on 
so  purchased,  it  shall  not  be  lawful  for  any  party  being  under  legal  porohase  from 
disability  to  sell  to  the  promoters  of  the  undertaking  au}*^  other  lands  incapacitated 
in  lieu  of  the  land  so  sold  or  disposed  of  by  them  (6).  persona. 

15.  Nothing  in  this  or  the  special  Act  contained  shall  enable  any  Municipal 
municipal  corporation  to   sell  for  the  purposes  of  the  special  Act,  corporationa 
without    the    approbation  of    the   Commissioners  of  her   Majesty's  not  to  sell 
Treasury  of  the  United  Kingdom  of  Groat  Britain  and  Ireland,  or  any  ^*^^^° 
three  of  them,  any  lands  which  they  could  not  have  sold  without  such  ^^^  Xr«^ 
approbation  before  the  passing  of  the  special  Act,  other  than  such  gury. 
lands  as  the  company  are  by  the  powers  of  this  or  the  special  Act 
empowered  to  purchase  or  take  compulsorily  (c). 


And  with  respect  to  the  purchase  money  or  compensation  coming  to  Application  of 
parties  having  limited  interests,  or  prevented  from  treating,  or  not  Compensation, 
making  title,  be  it  enacted  as  follows  : 

69.  If  the  purchase  money  or  compensation  which  shall  be  payable  Purchaae- 
in  respect  of  any  lands,  or  any  interest  therein,  purchased  or  taken  by  nioney  or 
the  promoters  of  the  undertaking  from  any  corporation,  tenant  for  life  ^^^^^'^ 
or  in  tail,  married  woman  seised  in  her  own  right  or  entitled  to  dower,  SJiSes  under 
guardian,  committee  of  lunatic  or  idiot,  trustee,  executor  or  adminis-  disability 
trator,  or  person  having  a  partial  or  qualified  interest  only  in  such  amounting  to 
lands,  and  not  entitled  to  sell  or  convey  the  same  except  under  the  ^^^''  *?^ 
provisions  of  this  or  the  special  Act,  or  the  compensation  to  be  paid  thel»nk. ^ 
for  any  permanent  damage  to  any  such  lands,  amount  to  or  exceed  the 
sum  of  two  hundred  pounds,  the  same  shall  be  paid  into  the  bank,  in 
the  name  and  with  the  privity  of  the  Accountant  General  of  the  Court 
of  Chancery  in  England  if  the  same  relate  to  lands  in  England  or 
Wales,  or  the  Accountant   General  of  the   Court  of  Exchequer  in 
Ireland  if  the  same  relate  to  lands  in  Ireland,  to  be  placed  to  the 
account  there  of  such  accountant  general,  ex  parte  the  promoters  of 
the  undertaking   (describing  them  by  their  proper  name),   in  the 
matter  of  the  special  Act  (citing  it),  pursuant  to  the  method  prescribed 
by  any  Act  for  the  time  being  in  force  for  regulating  monies  paid  into 
the  said  Courts ;  and  such  monies  shall  remain  so  deposited  until  the 
same  be  applied  to  some  one  or  more  of  the  following  purposes ;  (that 
is  to  say,) 

In  the  purchase  or  redemption  of  the  land  tax,  or  the  discharge  of  Application 
any  debt  or  incumbrance  affecting  the  land  in  respect  of  which  ^  ™®^^ 
such  money  shall  have  been  paid,  or  affecting  other  lands  settled    ®^*^^     ' 
therewith  to  the  same  or  the  like  uses,  trusts,  or  purposes ;  or 
In  the  purchase  of  other  lands  to  be  conveyed,  limited,  and  settled 
upon  the  like  uses,  trusts,  and  purposes,  and  in  the  same  manner, 
as  the  lands  in  respect  of  which  such  money  shall  have  been  paid 
stood  settled ;  or 


8 


h\  See  note  to  last  section. 

[c)  This  reservation  is  inapplicable  in  the  case  of  the  Charit.  Trusts  Act,  1833. 
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Applieaiion  of 
Compensation. 


Order  for  ap- 
plication and 
inTestment 
meanwhile. 


Sums  from 
20/.  to  200/. 
to  be  de- 
posited or 
paid  to 
trustees. 


Sums  not 
exceeding  20/. 
to  be  parn  to 
parties. 


All  sums 
payable  under 
contract  with 
persons  not 
absolutely 
entitled,  to  be 
paid  into 
bank,  or  to 
trustees. 


If  such  money  shall  be  paid  in  respect  of  any  buildings  taken  under 
the  authority  of  this  or  the  special  Act,  or  injured  by  the  proxi- 
mity of  the  works,  in  removing  or  replacing  such  buildings,  or 
substituting  others  in  their  stead,  in  such  manner  as  the  Court  of 
Chancery  shall  direct ;  or 

In  payment  to  any  party  becoming  absolutely  entitled  to  such 
money. 

70.  Such  money  may  be  so  applied  as  aforesaid  upon  an  order 
of  the  Court  of  Chancery  in  England  or  the  Court  of  Exchequer  in 
Ireland,  made  on  the  petition  of  the  party  who  would  have  been 
entitled  to  the  rents  and  profits  of  the  lands  in  respect  of  which,  such 
money  shall  have  been  deposited;  and  until  the  money  can  be  so 
applied  it  may,  upon  the  like  order,  be  invested  by  the  said  accountant 
general  in  the  purchase  of  three  per  centum  consolidated  or  three  per 
centum  reduced  bank  annuities,  or  in  government  or  real  securitiesy 
and  the  interest,  dividends,  and  annual  proceeds  thereof  paid  to  the 
party  who  would  for  the  time  being  have  been  entitled  to  the  rents  and 
profits  of  the  lands. 

71.  If  such  purchase  money  or  compensation  shall  not  amount  to 
the  sum  of  two  hundred  pounds,  and  shall  exceed  the  sum  of  twenty 
pounds,  the  same  shall  either  be  paid  into  the  bank,  and  applied  in 
the  manner  hereinbefore  directed  with  respect  to  sums  amounting  to 
or  exceeding  two  hundred  pounds,  or  the  same  may  lawfully  be  paid 
to  two  trustees,  to  be  nominated  by  the  parties  entitled  to  the  rents 
or  profits  of  the  lands  in  respect  whereof  the  same  shall  be  payable, 
such  nomination  to  be  signified  b}'  writing  under  the  hands  of  the 
party  so  entitled;  and  in  case  of  the  coverture,  infancy,  lunacy,  or 
other  incapacity  of  the  parties  entitled  to  such  monies,  such  nomina- 
tion may  lawfully  be  made  by  their  respective  husbands,  guardians, 
committees,  or  trustees;  but  such  last-mentioned  application  of  the 
monies  shall  not  be  made  unless  the  promoters  of  the  undertaking 
approve  thereof  and  of  the  trustees  named  for  the  purpose ;  and  the 
money  so  paid  to  such  trustees,  and  the  produce  arising  therefrom, 
shall  be  by  such  trustees  applied  in  the  manner  hereinbefore  directed 
with  respect  to  money  paid  into  the  bank,  but  it  shall  not  be  necessary 
to  obtain  any  order  of  the  Court  for  that  purpose. 

72.  If  such  money  shall  not  exceed  the  sum  of  twenty  pounds,  the 
same  shall  be  paid  to  the  parties  entitled  to  the  rents  and  profits  of  the 
lands  in  respect  whereof  the  same  shall  be  payable  for  their  own  use 
and  benefit,  or  in  case  of  the  coverture,  infancy,  idiotcy,  lunacy,  or 
other  incapacity  of  any  such  parties,  then  such  money  shall  be  paid, 
for  their  use,  to  the  respective  husbands,  guardians,  conunittees,  or 
trustees  of  such  persons. 

73.  All  sums  of  money  exceeding  twenty  pounds,  which  may  be 
payable  by  the  promoters  of  the  undertaking  in  respect  of  the  taking, 
using,  or  interfering  with  any  lands  under  a  contract  or  agreement 
with  any  person  who  shall  not  be  entitled  to  dispose  of  such  lands,  or 
of  the  interest  therein  contracted  to  be  sold  by  him  absolutely  for  his 
own  benefit,  shall  be  paid  into  the  bank  or  to  trustees  in  manner  afore- 
said ;  and  it  shall  not  be  lawful  for  any  contracting  party  not  entitled 
as  aforesaid  to  retain  to  his  own  use  any  portion  of  the  sums  so  agreed 
or  contracted  to  be  paid  for  or  in  respect  of  the  taking,  using,  or  inter- 
fering with  any  such  lands,  or  in  lieu  of  bridges,  tunnels,  or  other 
accommodation  works,  or  for  assenting  to  or  not  opposing  the  passing 
of  the  bill  authorizing  the  taking  of  such  lands ;  but  all  such  monies 
shall  be  deemed  to  have  been  contracted  to  be  paid  for  and  on  account 
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of  the  several  parties  interested  in  sucli  lands,  as  well  in  possession  as  App.  I. 

in  remainder,  reversion,  or  expectancy :  Provided  always,  that  it  shall  *  *  ^ui^^' 

be  in  the  discretion  of  the  Court  of  Chancery  in  England  or  the  Court  ^' 


of  Exchequer  in  Ireland,  or  the  said  trustees,  as  the  cose  may  be,  to  Application  of 
allot  to  any  tenant  for  life,  or  for  any  other  partial  or  qualified  estate,    Compentation, 

for  his  own  use,  a  portion  of  the  sum  so  paid  into  the  bank,  or  to  such         

trustees  as  aforesaid,  as  compensation  for  any  injury,  inconvenience, 
or  annoyance  which  he  may  be  considered  to  sustain,  independently  of 
the  actual  value  of  the  lands  to  be  taken,  and  of  the  damage  occasioned 
to  the  lands  held  therewith,  by  reason  of  the  taking  of  such  lands  and 
the  making  of  the  works. 

74.  Where  any  purchase  money  or  compensation  paid  into  the  bank  Court  of 
under  the  provisions  of  this  or  the  special  Act  shall  have  been  paid  in  Chancery 
respect  of  any  lease  for  a  life  or  lives  or  years,  or  for  a  life  or  lives  and  ™*y .direct 
years,  or  any  estate  in  lands  less  than  the  whole  fee  simple  thereof,  or  mraie^in  ^  ^ 
of  any  reversion  dependent  on  any  such  lease  or  estate,  it  shall  be  respect  of 
lawful  for  the  Court  of  Chancery  in  England  or  the  Court  of  Exchequer  leasee  or  re- 
in Ireland,  on  the  petition  of  any  party  interested  in  such  money,  to  veraionB  as 
order  that  the  same  shall  be  laid  out,  invested,  accumulated,  and  paid  ^^kiuat 
in  such  manner  as  the  said  Court  may  consider  will  give  to  the  parties 
interested  in  such  money  the  same  benefit  therefrom  as  they  might 
lawfully  have  had  from  the  lease,  estate,  or  reversion  in  respect  of 

which  such  money  shall  have  been  paid,  or  as  near  thereto  as  may  be. 

75.  Upon  deposit  in  the  bank  in  manner  hereinbefore  provided  of  Upon  deposit 
the  purchase  money  or  compensation  agreed  or  awarded  to  be  paid  in  being  nuule, 
respect  of  any  lands  purchased  or  taken  by  the  promoters  of  the  under-  *^®  u"^^^ 
taking  under  the  provisions  of  this  or  the  special  Act  or  any  Act  incor-  convey  or  in 
porated  therewith,  the  owner  of  such  lands,  including  in  such  term  all  default  the 
parties  by  this  Act  enabled  to  sell  or  convey  lands,  shall,  when  required  |anda  to  vest 
so  to  do  by  the  promoters  of  the  undertaking,  duly  convey  such  lands  ^  *^®  ^?'v 
to  the  promoters  of  the  undertaking,  or  as  they  shall  direct ;  and  in  ^a^t^dn 
default  thereof,  or  if  he  fail  to  adduce  a  good  title  to  such  lands  to  upon  a  deef 
their  satisfaction,  it  shaU  be  lawful  for  the  promoters  of  the  under-  poll  being 
taking,  if  they  think  fit,  to  execute  a  deed  poll  under  their  common  executed, 
seal  if  they  be  a  corporation,  or  if  they  be  not  a  corporation  under  the 

hands  and  seals  of  the  promoters,  or  any  two  of  them,  containing  a 
description  of  the  lands  in  respect  of  which  such  default  shall  be  made, 
and  reciting  the  purchase  or  taking  thereof  by  the  promoters  of  the 
undertaking,  and  the  names  of  the  parties  from  whom  the  same  were 
purchased  or  taken,  and  the  deposit  made  in  respect  thereof,  and 
declaring  the  fact  of  such  default  having  been  made,  and  such  deed 
poll  shall  be  stcimped  with  the  stamp  duty  which  would  have  been 

Eayable  upon  a  conveyance  to  the  promoters  of  the  undertaking  of  the 
mds  described  therein ;  and  thereupon  aU  the  estate  and  interest  in 
such  lands  of  or  capable  of  being  sold  and  conveyed  by  the  party 
between  whom  and  the  promoters  of  the  undertaking  such  agreement 
shall  have  been  come  to,  or  as  between  whom  and  the  promoters  of 
the  undertaking  such  purchase  money  or  compensation  shall  have  been 
determined  by  a  jury,  or  by  arbitrators,  or  by  a  surveyor  appointed  by 
two  justices  OS  herein  provided,  and  shall  have  been  deposited  as  afore- 
said, shall  vest  absolutely  in  the  promoters  of  the  undertaking,  and  as 
against  such  parties,  and  aU  parties  on  behalf  of  whom  they  are  herein- 
before enabled  to  seU  and  convey,  the  promoters  of  the  undertaking 
shall  be  entitled  to  immediate  possession  of  such  lands. 

76.  If  the  owner  of  any  such  lands  purchased  or  taken  by  the  pro-  Where  parties 
motors  of  the  undertaking,  or  of  any  interest  therein,  on  tender  of  the  refuse  to  con- 
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Tey,  or  do  not 
show  title,  or 
cannot  be 
foond,  the 
porcbase 
money  to  be 
deposited. 


Upon  deposit 
being  made  a 
receipt  to  be 
glFen,  and 
the  lands  to 
Test  in  the 
promoters 
nponadeed 
poll  being 
exeoated. 


Application 
of  monies  so 
deposited. 


Party  in  pos- 
session to  be 
deemed  the 
owner. 


puichase  money  or  compensation  either  agreed  or  awarded  to  be  paid 
m  respect  thereof,  refuse  to  accept  the  same,  or  neglect  or  fail  to  make 
out  a  title  to  such  lands,  or  to  the  interest  therein  claimed  bj  him,  to 
the  satisfaction  of  the  promoters  of  the  undertaking,  or  if  he  refuse  to 
convey  or  release  such  lands  as  directed  by  the  promoters  of  the  under- 
taking, or  if  any  such  owner  be  absent  from  the  kingdom,  or  cannot 
after  diligent  inquiry  be  found,  or  fail  to  appear  on  the  inquiry  before 
a  jury,  as  herein  provided  for,  it  shall  be  lawful  for  the  promoters  of 
the  imdertaking  to  deposit  the  purchase  money  or  compensation  par- 
able in  respect  of  such  lands,  or  any  interest  therein,  in  the  bank,  in 
the  name  and  with  the  privity  of  the  Accountant  General  of  the  Court 
of  Chancery  in  England  or  the  Court  of  Exchequer  in  Ireland,  to  he 
placed,  except  in  the  cases  herein  otherwise  provided  for,  to  his  account 
there,  to  the  credit  of  the  parties  interested  in  such  lands  (describing 
them  so  far  as  the  promoters  of  the  undertaking  can  do),  subject  to  the 
control  and  disposition  of  the  said  court. 

77.  Upon  any  such  deposit  of  money  as  last  aforesaid  beings  made 
the  cashier  of  the  bank  shall  give  to  the  promoters  of  the  undertaking, 
or  to  the  party  pacing  in  such  money  by  their  direction,  a  receipt  for 
such  money,  specifying  therein  for  what  and  for  whose  use  (described 
as  aforesaid)  the  same  shall  have  been  received,  and  in  respect  of  what 
purchase  the  same  shall  have  been  paid  in ;  and  it  shall  be  lawful  for 
the  promoters  of  the  undertakin&r,  if  they  think  fit,  to  execute  a  deed 
poll  under  their  common  seal  if  they  be  a  corporation,  or  if  thej  be  not 
a  corporation  under  the  hands  and  seals  of  the  said  promoters,  or  any 
two  of  them,  containing  a  description  of  the  lands  in  respect  whereof 
such  deposit  shall  have  been  made,  and  declaring  the  circumstances 
imder  which  and  the  names  of  the  parties  to  whose  credit  such  deposit 
shall  have  been  made,  and  such  deed  poll  shall  be  stamped  with  the 
stamp  duty  which  would  have  been  payable  upon  a  conveyance  to  the 
promoters  of  the  imdertaking  of  the  lands  described  therein;  and 
thereupon  all  the  estate  and  interest  in  such  lands  of  the  parties  for 
whose  use  and  in  respect  whereof  such  purchase  money  or  compensation 
shall  have  been  deposited  shall  vest  absolutely  in  the  promoters  of  the 
undertaking,  and  as  against  such  parties  diey  shall  be  entitled  to 
immediate  possession  of  such  lands. 

78.  Upon  the  application  by  petition  of  any  party  making  claim  to 
the  money  so  deposited  as  last  aforesaid,  or  any  part  thereof,  or  to  the 
lands  in  respect  whereof  the  same  shall  have  been  so  deposited,  or  any 
part  of  such  lands,  or  any  interest  in  the  same,  the  said  Court  of 
Chancery  in  England  or  the  Court  of  Exchequer  in  Ireland,  may,  in  a 
summary  way,  as  to  such  Court  shall  seem  fit,  order  such  money  to  be 
laid  out  or  invested  in  the  public  funds,  or  may  order  distribution 
thereof,  or  payment  of  the  dividends  thereof,  according  to  the  re- 
spective estates,  titles,  or  interests  of  the  parties  making  claim  to  such 
money  or  lands,  or  any  part  thereof,  and  may  make  such  other  order  in 
the  premises  as  to  such  Court  shall  seem  fit. 

79.  If  any  question  arise  respecting  the  title  to  the  lands  in  respect 
whereof  such  monies  shall  have  been  so  paid  or  deposited  as  aforesaid, 
the  parties  respectively  in  possession  of  such  lands,  as  being  the  owners 
thereof,  or  in  receipt  of  the  rents  of  such  lands,  as  being  entitled 
thereto  at  the  time  of  such  lands  being  purchased  or  taken,  shall  be 
deemed  to  have  been  lawfully  entitled  to  such  lands,  until  the  contrary 
be  shown  to  the  satisfaction  of  the  Court ;  and  unless  the  contrary  be 
shown  as  aforesaid,  the  parties  so  in  possession,  and  all  parties  claim- 
ing under  them,  or  consistently  with  their  possession,  shall  be  deemed 
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entitled  to  the  money  so  deposited,  and  to  the  dividends  or  interest  of       App.  I. 
the  annuities  or  securities  purchased  therewith,  and  the  same  shall  be     *  *  ^  J**^** 
paid  and  applied  accordingly.  ^'     ' 

80.  In  all  cases  of  monies  deposited  in  the  bank  under  the  provisions  AppUeation  of 
of  this  or  the  special  Act,  or  an  Act  incorporated  therewith,  except  Compentation, 
where  such  monies  shall  have  been  so  deposited  by  reason  of  the         -; — 
wilful  refusal  of  any  party  entitled  thereto  to  receive  the  same,  or  to  ^^  ^  <'*■*• 
convey  or  release  the  lands  in  respect  whereof  the  same  shall  be  payable,  ^5tS?^ 

or  by  reason  of  the  wilful  neglect  of  any  party  to  make  out  a  good  ^^ 
title  to  the  land  required,  it  shall  be  lawful  for  the  Oourt  of  Chancery 
in  England  or  the  Court  of  Exchequer  in  Ireland  to  order  the  costs  of 
the  following  matters,  including  therein  all  reasonable  charges  and 
expenses  incident  thereto,  to  be  paid  by  the  promoters  of  the  imder- 
taking;  (that  is  to  say,)  the  costs  of  the  purchase  or  taking  of  the  lands, 
or  which  shall  have  been  incurred  in  consequence  thereof,  other  than 
such  costs  as  are  herein  otherwise  provided  for,  and  the  costs  of  the 
investment  of  such  monies  in  government  or  real  securities,  and  of  the 
reinvestment  thereof  in  the  purchase  of  other  lands,  and  also  the  costs 
of  obtaining  the  proper  orders  for  any  of  the  purposes  aforesaid,  and 
of  the  orders  for  the  payment  of  the  dividends  and  interest  of  the 
securities  upon  which  such  monies  shaU  be  invested,  and  for  the  pay- 
ment out  of  Court  of  the  principal  of  such  monies,  or  of  the  securities 
whereon  the  same  shall  be  invested,  and  of  all  proceedings  relating 
thereto,  except  such  as  are  occasioned  by  litigation  between  adverse 
claimants :  provided  always,  that  the  costs  of  one  application  only  for 
reinvestment  in  land  shall  be  allowed,  unless  it  snail  appear  to  the 
Court  of  Chancery  in  England  or  the  Court  of  Exchequer  in  Ireland 
that  it  is  for  the  benefit  of  the  parties  interested  in  the  said  monies 
that  the  same  should  be  invested  in  the  purchase  of  lands,  in  different 
sums  and  at  different  times,  in  which  case  it  shall  be  lawful  for  the 
Court,  if  it  think  fit,  to  order  the  costs  of  any  such  investments  to  be 
paid  by  the  promoters  of  the  undertaking. 

And  with  respect  to  the  conveyances  of  lands,  be  it  enacted  as    Coiwtyaneet, 
follows :  

81.  Conveyances  of  lands  to  be  purchased  under  the  provisions  of  Form  of  con- 
this  or  the  special  Act,  or  any  Act  incorporated  therewith,  may  be  ▼^yanoee. 
according  to  the  forms  in  the  schedules  (A.)  and  (B.)  respectively  to 

this  Act  annexed,  or  as  near  thereto  as  the  circumstances  of  the  case 
will  admit,  or  by  deed  in  any  other  form  which  the  promoters  of  the 
undertaking  may  think  fit ;  and  all  conveyances  made  according  to  the 
forms  in  the  said  schedules  or  as  near  thereto  as  the  circumstances  of 
the  case  will  admit  shaU  be  effectual  to  vest  the  lands  thereby  conveyed 
in  the  promoters  of  the  undertaking,  and  shall  operate,  to  merge  aU 
terms  of  years  attended  by  express  declaration,  or  by  construction  of 
law,  on  the  estate  of  interest  so  thereby  conveyed,  and  to  bar  and  to 
destroy  all  such  estates  tail,  and  all  other  estates,  rights,  titles,  re- 
mainders, reversions,  limitations,  trusts,  and  interests  whatsoever,  of 
and  in  the  lands  comprised  in  such  conveyances  which  shaU  have  been 
purchased  or  compensated  for  by  the  consideration  therein  mentioned ; 
out  although  terms  of  years  be  thereby  merged,  they  shall  in  equity 
afford  the  same  protection  as  if  they  had  been  kept  on  foot,  and  as- 
signed to  a  trustee  for  the  promoters  of  the  undertaking  to  attend  the 
reversion  and  inheritance. 

82.  The  costs  of  all  such  convet^ances  shall  be  borne  by  the  promoters 
of  the  undertaking,  and  such  costs  shall  indude  all  charges  and  ex- 
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penses  incurred,  on  the  part  as  well  of  tlie  seller  as  of  the  purchaser,  of 
all  conyeyances  and  assurances  of  any  such  lands,  and  of  any  out- 
standing terms  or  interests  therein,  and  of  deducing,  evidencing,  and 
verifying  the  title  to  such  lands,  terms,  or  interests,  and  of  making  out 
and  furnishing  such  abstracts  and  attested  copies  as  the  promoters  of 
the  undertaking  may  require,  and  all  other  reasonable  expenses  inci- 
dent to  the  investigation,  deduction,  and  verification  of  such  title. 

83.  If  the  promoters  of  the  undertaking  and  the  party  entitled  to 
any  such  costs  shall  not  agree  as  to  the  amount  thereof,  such  costs 
shall  be  taxed  by  one  of  the  taxing  masters  of  the  Court  of  Chancery 
or  by  a  master  in  Chancery  in  Ireland,  upon  an  order  of  the  same 
Court,  to  be  obtained  upon  petition  in  a  summary  way  by  either  of  the 
parties ;  and  the  promoters  of  the  undertaking  shall  pay  what  the  said 
master  shall  certify  to  be  due  in  respect  of  such  costs  to  the  party  en- 
titled thereto,  or  in  default  thereof  the  same  may  be  recovered  in  the 
same  way  as  any  other  costs  payable  under  an  order  of  the  said  Court, 
or  the  same  may  be  recovered  by  distress  in  the  manner  hereinbefore 
provided  in  other  cases  of  costs  ;  and  the  expense  of  taxing  such  costs 
shall  be  borne  by  the  promoters  of  the  undertaking,  unless  upon  sudi 
taxation  one  sixth  part  of  the  amount  of  such  costs  shall  be  disallowed, 
in  which  case  the  costs  of  such  taxation  shall  be  borne  by  the  party 
whose  costs  shall  be  so  taxed,  and  the  amount  thereof  shall  be  ascer- 
tained by  the  said  master,  and  deducted  by  him  accordingly  in  his 
certificate  of  such  taxation. 


SCHEDULES  referred  to  in  the  foregoing  Act. 

SCHEDULE  (A.) 

Form  of  Conveyctnce, 

I  of  in  consideration  of  the  sum  of  paid  to  me  [or,  as  the  ease  may  be, 

into  the  Bank  of  England  [or  Bank  of  Ireland],  in  toe  name  and  with  the  privity  of 
the  Accountant  General  of  the  Court  of  Chancery,  ex  parte  * '  the  promoters  of  the 
undertaking"  [naming  them]^  or  to  A.B.  of  and  CD.  of  two  trustees 

appointed  to  receive  the  same],  pursuant  to  the  [here  name  the  Special  Aet"],  by  the 
[?iere  name  the  company  or  other  promoters  of  the  ttndertaking']^  incorporated  [or  consti- 
tuted] by  the  said  Act,  do  hereby  convey  to  the  said  company  [or  other  deseript%on\ 
their  succe8.>>ors  and  assigns,  all  [describing  the  premises  to  be  eonveyed^j  together  witn 
all  ways,  rights,  and  appurtenances  thereto  belonging,  and  all  such  estate,  right) 
title,  and  interest  in  and  to  the  same  as  I  am  or  shall  become  seised  or  possessed  of, 
or  am  by  the  said  Act  empowered  to  convey,  to  hold  the  premises  to  the  said  company 
[or  other  description'],  their  successors  and  assigns,  for  ever,  according  to  the  true 
intent  and  meaning  of  the  said  Act.  In  witness  whereof  I  have  hereunto  set  my 
hand  and  seal,  the  day  of  in  the  year  of  our  Lord 


SCHEDULE  (B.) 

Form  of  Conveyance  on  Chief  Sent. 

I  of  in  consideration  of  the  rent-charge  to  be  paid  to  me,  my  heirs  and 

assigns,  as  hereinafter  mentioned,  by  **  the  promote  of  the  undertaking  "  [naming 
them\  incorporated  [or  constituted]  by  virtue  of  the  [here  name  the  special  Aet'^,  do 
hereby  convey  to  the  said  company  [or  other  description],  their  successors  and  assigns, 
all  [describing  the  premises  to  be  conveyed],  together  with  all  ways,  rights,  and  appur- 
tenances thereunto  belonging,  and  all  my  estate,  right,  title,  and  interest  in  and  to 
the  same  and  every  part  thereof,  to  hold  the  said  premises  to  the  said  company  [or 
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other  de8criptioH\  their  saccessors  and  assigns,  for  ever,  according  to  the  true  intent        App.  I. 
and  meaning  of  the  said  Act,  they  the  said  company  [or  other  description^^  their     8  ft  9  Yiot. 
successors  and  assigns,  yielding  and  paying  unto  me,  my  neirs  and  assigns,  one  clear  o.  18. 

yearly  rent  of  by  equal  quarterly  [or  half-yearly,  as  agreed  up(m\  portions,    

henceforth,  on  the  [stating  the  days\  clear  of  all  taxes  and  deductions.     In  witness 
whereof  I  hereunto  set  my  hand  and  seal,  the  day  of  in  the  year  of  our 

Lord 


SERVICE  OF  NOTICES. 

14  &  15  Vict.  c.  56. 

An  Act  to  sanction  the  Set^ice  hy  Post  of  Notices  relative  to  the  Pro^ 
ceedings  of  certain  Charitable  Institutions^  and  to  make  further 
Provision  as  to  the  Senice  of  such  Notices  in  future. 

[Ist  August,  1851.] 

Wheeeas  great  inconvenience  has  been  occasioned,  and  may  be  occa- 
sioned, to  incorporated  and  other  charitable  institutions  in  England, 
by  reason  of  courts,  boards,  and  meetings  of  governors,  members,  or 
subscribers,  and  elections  of  presidents,  patrons,  treasurers,  hos- 
pitallers, masters,  physicians,  surgeons,  and  other  officers  of  or  to,  and 
recipients  of  benefits  conferred  by,  such  institutions  respectively,  having 
from  time  to  time  taken  place,  of  which  the  notices  or  some  of  them 
have  been  issued  through  the  post,  by  the  extreme  difficulty  of  proving 
the  service  of  such  notices,  and  by  want  of  sufficient  provisions  in  the 
charters,  statutes,  laws,  or  rules  of  such  institutions  as  to  the  service  of 
notices  thereby  required  to  be  given :  And  whereas  it  is  expedient 
immediately  to  provide  a  remedy  for  the  inconvenience  and  defects 
before  mentioned:  Be  it  therefore  declared  and  enacted  by  the 
Queen's  Most  Excellent  Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  as  follows : 

Sect.  1,  tchich  was  merely  retrospective ^  was  repealed  hy  the  Stat,  Law 
Rev.  Act,  1875. 

2.  That  from  and  after  the  passing  of  this  Act,  all  notices  to  the  Notices  to 
governors  or  members  of  or  subscribers  to  any  present  or  future  chari-  govemoni,  &c. 
table  institution  in  England,  whether  incorporated  or  not,  which  by  ^*  charities 
the  charter,  statutes,  laws,  or  rules  (as  the  case  may  be)  of  such  insti-  ?*^    .  ^* 
tution  for  tlie  time  being  are  or  shall  be  required  to  be  given,  may  be    ^  ^**^  '    °' 
served  by  the  same  being  transmitted  through  the  post,  directed 
according  to  the  address  given  in  the  list  of  the  governors  or  members 
of  or  subscribers  to  such  institution  for  the  time  being  in  use  at  the 
chief  establishment  thereof,  in  such  time  as  to  admit  of  their  delivery 
in  the  due  course  of  delivery  by  post  at  or  before  such  period  (if  any) 
as  is  or  shall  be  prescribed  by  the  charter,  statutes,  laws,  or  rules  (as 
the  case  may  be)  for  the  time  being  of  such  institution  for  the  giving 
of  such  notices ;  and  in  proving  such  service  it  shall  be  sufficient  to 
prove  that  such  notice  was  so  directed  as  aforesaid,  and  put  into  a 
general  post  office  in  such  time  as  aforesaid ;  but  so  nevertheless  that 
nothing  in  this  Act  contained  shall  be  held  to  render  invalid  any  personal 
service  of  any  notice,  or  to  render  necessary  to  the  effectual  service  of  any 
notice  any  further  act,  matter,  or  thing  than  would  have  been  required 
for  the  service  thereof  by  the  charter,  statutes,  laws,  or  rules  for  the  time 


778 


SERVICE  OF  NOTICES. 


App.  I. 

14  *  15  Ylut, 

0.56. 


Tiustees  of 
endowed 
echools  may 
make  orders 
for  the  Ad- 
mission of 
children  of 
different  de- 
nominations. 


Act  not  to 
apply  to 
institutions 
mentioned  in 
3  &  4  Viot.  0. 
77,  8.  24,  &c., 
nor  to  Soot- 
land  or 
Ireland. 


Short  title. 


being  of  the  institution  -which  the  same  shall  concern,  if  this  Act  had 
not  passed ;  and  that  no  notice  of  any  intended  court,  board,  meeting, 
.  or  election  shall  be  required  to  be  served,  either  by  post  or  otherwise, 
on  any  governor  or  member  of  or  subscriber  to  any  such  institution  who 
shall  not  for  the  time  being  be  within  the  United  Kingdom,  anything 
in  any  such  charter,  statutes,  laws,  or  rules  to  the  contrary  notwilh- 
standing. 

THE  ENDOWED  SCHOOLS  ACT,  1860. 
23  &  24  Vict,  c,  11. 

An  Act  to  amend  the  Law  relating  to  Endowed  Schools, 

[31st  March,  I860.] 

Whebeas  it  is  expedient  that  some  restrictions  upon  the  gOTemment 
and  teaching  of  certain  endowed  schools  should  be  remov^  or  modi- 
fied :  Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows : 

1.  It  shall  be  lawful  for  the  trustees  or  governors  of  every  endowed 
school  from  time  to  time  to  make,  and  they  shall  be  bound  to  make, 
such  orders  as,  whilst  they  shall  not  interfere  with  the  religious  teach- 
ing of  the  other  scholars  as  now  fixed  by  statute  or  other  legal  require- 
ment, and  shall  not  authorize  any  religious  teaching  other  than  that 
previously  afforded  in  the  school,  shafi  nevertheless  provide  for  ad- 
mitting to  the  benefits  of  the  school  the  children  of  parents  not  in 
communion  with  the  church,  sect,  or  denomination  according  to  the 
doctrines  or  formularies  of  which  religious  ins^uction  is  to  be  afforded 
under  the  endowment  of  the  said  school :  Provided,  that  in  the  will  or 
wills,  deed  or  deeds,  or  other  instrument  or  instruments  regulating 
such  endowment,  nothing  be  contained  expressly  requiring  the  children 
educated  under  such  endowment  to  learn  or  to  be  instructed  according 
to  the  doctrines  or  formularies  of  such  church,  sect,  or  denomination. 

2.  This  Act  shall  not  apply  to  any  of  the  institutions  mentioned  in 
section  twenty-four  of  the  Act  of  the  third  and  fourth  of  Victoria, 
chapter  seventy- seven,  entitled  "  An  Act  for  Improving  the  Condition 
and  Extending  the  Benefits  of  Grammar  Schools,"  nor  to  any  school 
established  or  to  be  established  by  or  in  union  with  or  to  be  in  union 
with  the  National  Society  for  promoting  the  Education  of  the  Poor  in 
the  principles  of  the  Established  Church,  nor  to  any  institution  main- 
tained wholly  by  voluntary  subscriptions,  or  partly  by  voluntary  sub- 
scriptions and  partly  by  school  payments,  nor  to  Scotland  or  Ireland. 

8.  This  Act  may  be  cited  as  '*The  Endowed  Schools  Act,  1860." 


POOE  ALLOTMENTS  ACT,  1832. 
2  &  3  Will.  IV.  c.  42. 

An  Act  to  authorize  {in  Parishes  enclosed  under  any  Act  of  Parlia- 
ment) the  letting  of  the  Poor  Allotments  in  small  Portion  to 
industrious  Cottagers,  [1st  June,  1832.] 

Whereas,  in  parishes  enclosed  under  Acts  of  Parliament  there  are 
in  many  cases  allotments  made  for  the  benefit  of  the  poor,  chiefly  with 
a  view  to  fuel,  which  are  now  comparatively  useless  and  unproductive : 
And  whereas  it  would  tend  much  to  the  welfare  and  happiness  of  the 
poor  if  those  allotments  could  be  let  at  a  fair  rent,  and  in  small 
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portions,  to  industrious  cottagers  of  good  character,  while  the  distri-       App.  I. 
Dution  of  fuel  might  be  augmented  by  appropriating  the  said  rents  to  2*8  Will.  !▼. 
the  purchase  of  an  additional  quantity :  Be  it  therefore  enacted,  by         ^' 
the   King's  Most  Excellent  Majesty,  by  and  with  the   advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same,  that  Trustees  and 
it  shall  and  may  bo  lawful  for  the  trustees  of  the  said  allotments,  parish  officers 
together   with    the  churchwardens    and   overseers   of    the    poor  in  "^^^S^ 
parish  vestry  assembled,  and  they  are  hereby  required,  to  let  portions  gS^ierpor- 
of  any  such  allotment,  not  less  than  one-fourth  of  a  statute  acre  (a),  and  tions  of  ^r 
not  exceeding  one  such  acre,  to  any  one  individual,  according  to  their  allotmentB  to 
discretion,  as  a  yearly  occupation  from  Michaelmas  to  Michaelmas,  industrious 
(and  at  such  rent  as  land  of  the  same  quality  is  usually  let  for  in  the  same  ®<^***8r®"- 
parish,)  to  such  industrious  cottagers  of  good  character,  being  day  la- 
bourers or  journeymen  legally  settled  in  the  said  parish,  and  dwelling 
within  or  near  its  bounds,  as  shall  apply  for  the  same  in  the  manner 
hereinafter  mentioned. 

2.  Provided  also,  and  be  it  further  enacted,  that  the  person  hiring  Land  to  be 
the  same  shall  be  held  bound  to  cultivate  it  in  such  a  manner  as  shaU  duly  culti- 
preserve  the  land  in  a  due  state  of  fertility.  vated. 

3.  And  be  it  further  enacted,  that  for  the  purpose  of  carrying  this  Vestry  to  be 
Act  into  effect  a  vestry  shall  be  held  in  the  first  week  in  September  held  annually 
in  every  year,  of  which  ten  days'  notice  shall  be  given  in  the  usual  *^  ^^^J^ 
manner,  at  which  vestry  the  trustees  of  the  said  allotments  may  attend  *^^  ^  ^^' 
and  vote,  if  they  shall  so  think  fit,  and  at  which  vestry,  or  some 
adjournment  thereof,  any  industrious  cottager  of  good  character  who 

may  desire  to  rent  such  portion  of  land  as  aforesaid  may  apply  for  the 
same ;  and  the  said  vestry  are  hereby  required,  taking  into  conside- 
ration the  character  and  circumstances  of  the  applicant,  to  determine 
the  case,  either  by  rejecting  his  application,  or  by  making  an  order 
that  he  shall  be  permitted  to  occupy  such  portion  of  the  poor  allotment, 
being  not  less  than  one-fourth  of  a  statute  acre  (a),  nor  exceeding  one 
such  acre,  as  the  said  vestry  in  their  discretion  shall  determine,  and 
upon  the  terms  hereinbefore  enacted;  and  the  said  order  of  vestry  Order  of 
shall  be  held  to  aU  intents  and  purposes  to  be  a  sufficient  title  and  vestry  to 
authority  to  such  applicant  to  enter  into  the  occupation  of  such  land  at  *^*^orize 
the  time  therein  appointed.  occupation. 

4.  Provided  always,  and  be  it  further  enacted,  that  the  rent  shall  be  Payment  of 
reserved  and  payable  to  the  churchwardens  and  overseers  of  the  poor,  ''®^*" 

on  behalf  of  the  vestry,  in  one  gross  sum  for  the  whole  year,  and  shall 
be  paid  to  one  or  either  of  them  at  the  end  of  the  year's  occupation. 

6.  And  be  it  further  enacted,  that  if  the  rent  of  such  portion  of  land  If  rent  is  in 
shall  at  any  time  be  four  weeks  in  arrear,  or  if  at  the  end  of  any  one  *'^''*|^^  ^^^^ 
year  of  occupation  it  shall  bo  the  opinion  of  the  vestry  that  the  land  cultivated 
has  not  been  duly  cultivated,  so  as  to  fulfil  the  useful  and  benevolent  tenant  may  be 
purposes  of  this  Act,  then  and  in  such  case  the  churchwardens  and  evicted, 
overseers  of  the  poor,  or  any  or  either  of  them,  with  the  consent  of 
the  vestry,  may  serve  a  notice  to  quit  upon  the  occupier  of  such 
portion  of  land;  whereupon  the  said  occupier  shall  deHver  up  pos- 
session of  the  same  to  the  churchwardens  and  overseers  aforesaid, 
or  any  or  either  of  them,  within  one  week  after  the  said  notice  has 
been  duly  served  upon  him. 

6.  And  be  it  further  enacted,  that  if  any  person  to  whom  such  Power  to 
portion  of  land  as  aforesaid  shall  have  been  let  for  his  or  her  own  "oojer  PJ>8- 
occupation,  shall  refuse  to  quit  and  to  deliver  up  possession  thereof  J^a^^eirallv 
when  thereto  required  according  to  the  terms  of  this  Act>  or  if  any  held overor 

(a)  Bepealed  by  sect.  10  of  the  Poor  Allotments  Management  Act,  1873,  post. 
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other  person  or  persons  shall  unlawfulj  enter  upon  or  ialre  or  hold 
possession  of  any  such  land,  it  shall  be  lawful  for  the  chureli wardens 
and  overseers  of  the  poor,  or  any  or  either  of  them,  to   exhibit  a 
complaint  against  the  person  eo  in  possession  of  such  land  before  tiro 
of  his  Majesty's  justices  of  the  peace,  who  are  hereby  authorized  and 
required  to  issue  a  summons  under  their  hands   and  seals  to  the 
person  against  whom  such  complaint  shall  be  made,  to  appear  beforo 
them  at  a  time  and  place  appointed  therein ;  and  such  justicee  are 
hereby  required  and  empowered,  upon  the  appearance  of    tbe  de- 
fendant before  them,  or  upon  proof  on  oath  that  such  sununons  has 
been  duly  served  upon  him,  or  left  at  his  usual  place  of  residence,  or 
if  there  should  have  been  any  difficulty  in  finding  such  usual  place 
of  residence,  then  upon  proof  on  oath  of  such  difficulty,  and  that  sndi 
summons  has  been  affixed  on  the  door  of  the  parish  church  of  the  said 
parish   in  which  such  land  is  situated,   and  in  any  extra-paroc^ial 
place  on  some  public  building  or  other  conspicuous  place  therein,  to 
proceed  to  hear  and  determine  the  matter  of   such  complaint,  and  if 
they  shall  find  and  adjudge  the  same  to  be  true,  then  by  warrant 
under  their  hands  and  seals  to  cause  possession  of  the  land  in  question 
to  be  delivered  to  the  churchwardens  and  overseers  of  the  poor,  or  to 
some  of  them. 

7.  And  be  it  further  enacted,  that  all  arrears  of  rent  for  the  said 
portions  of  land  shall  be  recoverable  by  the  churchwardens  and  over- 
seers of  the  poor,  or  any  of  them,  on  behalf  of  the  vestry,  by  application 
to  two  of  his  Majesty's  justices  of  the  peace  in  petty  sessions  assembled, 
who  shall  thereupon  summon  the  jyartj  complained  against,  and  after 
hearing  what  he  has  to  allege,  should  they  find  any  rent  to  be  dne, 
they  are  required  to  issue  a  warrant  imder  their  hands  and  seals  to 
levy  the  same  upon  the  goods  and  chattels  of  the  person  from  whom 
the  said  rent  shall  be  due  and  owing. 

8.  And  be  it  further  enacted,  that  the  rent  of  the  said  portions  of 
land  shall  be  applied  by  the  vestry  in  the  purchase  of  fuel,  to  be  dis- 
tributed in  the  winter  season  among  the  poor  parishioners  legally  set- 
tled and  resident  in  or  near  the  said  parish. 

9.  And  be  it  further  enacted,  that  if  any  of  the  said  allotments  shall 
be  found  to  lie  at  an  inconvenient  distance  from  the  residences  of  the 
cottagers,  it  shall  be  lawful  for  the  vestry  by  an  order  made  to  that 
effect  to  let  such  allotment,  or  any  part  thereof,  for  the  best  rent  that 
can  be  procured  for  the  same,  and  to  hire  in  lieu  thereof  for  the  pur- 
poses of  this  Act  land  of  equal  value  more  favourably  situated. 

10.  And  be  it  further  enacted,  that  no  habitations  shall  be  erected 
on  the  portions  of  land  demised  under  this  Act,  either  at  the  expense 
of  the  parish  or  by  the  individuals  renting  the  same. 

11.  And  whereas  by  two  Acts  of  the  first  and  second  years  of  the 
reign  of  his  present  Majesty,  intituled  '*  An  Act  to  amend  An  Act  of  the 
fifty-ninth  year  of  his  Majesty  King  George  the  Third,  for  the  Eehef 
and  Employment  of  the  Poor,"  and  the  other,  intituled  "An  Act  to 
enable  the  Churchwardens  and  Overseers  to  enclose  lands  belonging  to 
the  Crown,  for  the  benefit  of  poor  persons  residing  in  the  Parish  in 
which  such  Crown  land  is  situated,"  power  is  given,  under  certain  re- 
strictions,, to  enclose  any  quantity  not  exceeding  fifty  acres  of  waste 
land  and  Crown  land  respectively,  for  the  use  and  benefit  of  the  poor : 
Be  it  further  enacted,  that  in  any  parish  where  such  inclosure  shall 
exist  or  shall  hereafter  take  place,  or  where  land  shall  in  any  other 
manner  be  found  appropriated  for  the  general  benefit  of  the  poor  of 
any  parish,  then  and  in  such  cases  the  powers  and  provisions  of  this  Act 
shall  be  held  to  apply,  in  so  far  as  the  same  may  be  found  applicable. 
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of  the  several  parties  interested  in  such  lands,  as  well  in  possession  as  App.  I. 

in  remainder,  reversion,  or  expectancy :  Provided  always,  that  it  shall  *  *  ^iT^*** 

be  in  the  discretion  of  the  Court  of  Chancer^'  in  England  or  the  Court  ^' 


of  Exchequer  in  Ireland,  or  the  said  trustees,  as  the  case  may  be,  to  Application  of 
allot  to  any  tenant  for  life,  or  for  any  other  partial  or  qualified  estate,    Compmsation, 

for  his  own  use,  a  portion  of  the  sum  so  paid  into  the  bank,  or  to  such         

trustees  as  aforesaid,  as  compensation  for  any  injury,  inconvenience, 
or  annoyance  which  he  may  be  considered  to  sustain,  independently  of 
the  actual  value  of  the  lands  to  be  taken,  and  of  the  damage  occasioned 
to  the  lands  held  therewith,  by  reason  of  the  taking  of  such  lands  and 
the  making  of  the  works. 

74.  Where  any  purchase  money  or  compensation  paid  into  the  bank  Court  of 
under  the  provisions  of  this  or  the  special  Act  shall  have  been  paid  in  Ohanoery 
respect  of  any  lease  for  a  life  or  lives  or  years,  or  for  a  life  or  lives  and  ™*^^^^*   ^ 
years,  or  any  estate  in  lands  less  than  the  whole  fee  simple  thereof,  or  mwieTin  ^  ^ 
of  any  reversion  dependent  on  any  such  lease  or  estate,  it  shall  be  respect  of 
lawful  for  the  Court  of  Chancery  in  England  or  the  Court  of  Exchequer  leases  or  re- 
in Ireland,  on  the  petition  of  any  party  interested  in  such  money,  to  veraions  as 
order  that  the  same  shall  be  laid  out,  invested,  accumulated,  and  paid  ^^^^j^ 
in  such  manner  as  the  said  Court  may  consider  will  give  to  the  parties 
interested  in  such  money  the  same  benefit  therefrom  as  they  might 

lawfully  have  had  from  the  lease,  estate,  or  reversion  in  respect  of 
which  such  money  shall  have  been  paid,  or  as  near  thereto  as  may  be. 

75.  Upon  deposit  in  the  bank  in  manner  hereinbefore  provided  of  Upon  deposit 
the  purchase  money  or  compensation  agreed  or  awarded  to  be  paid  in  ^ng  made, 
respect  of  any  lands  purchased  or  taken  by  the  promoters  of  the  under-  J^®  u^^^^ 
taking  imder  the  provisions  of  this  or  the  special  Act  or  any  Act  incor-  ©onvev  or  in 
porated  therewith,  the  owner  of  such  lands,  including  in  such  term  all  default  the 
parties  by  this  Act  enabled  to  sell  or  convey  lands,  shall,  when  required  lands  to  vest 
so  to  do  by  the  promoters  of  the  undertaking,  duly  convey  such  lands  ^  *^®  ^?'v 
to  the  promoters  of  the  undertaking,  or  as  they  shall  direct ;  and  in  ""a^taldn 
default  thereof,  or  if  he  fail  to  adduce  a  good  title  to  such  lands  to  upon  a  deef 
their  satisfaction,  it  shall  be  lawful  for  the  promoters  of  the  under-  poll  being 
taking,  if  they  think  fit,  to  execute  a  deed  poll  under  their  common  executed, 
seal  if  they  be  a  corporation,  or  if  they  be  not  a  corporation  under  the 

hands  and  seals  of  the  promoters,  or  any  two  of  them,  containing  a 
description  of  the  lands  in  respect  of  which  such  default  shall  be  made, 
and  reciting  the  purchase  or  taking  thereof  by  the  promoters  of  the 
imdertaking,  and  the  names  of  the  psirties  from  whom  the  same  were 
purchased  or  taken,  and  the  deposit  made  in  respect  thereof,  and 
declaring  the  fact  of  such  default  having  been  made,  and  such  deed 
poll  shall  be  stamped  with  the  stamp  duty  which  would  have  been 
payable  upon  a  conveyance  to  the  promoters  of  the  imdertaking  of  the 
lands  described  therein ;  and  thereupon  all  the  estate  and  interest  in 
such  lands  of  or  capable  of  being  sold  and  conveyed  by  the  party 
between  whom  and  the  promoters  of  the  undertaking  such  agreement 
shall  have  been  come  to,  or  as  between  whom  and  the  promoters  of 
the  undertaking  such  purchase  money  or  compensation  shall  have  been 
determined  by  a  jury,  or  by  arbitrators,  or  by  a  surveyor  appointed  by 
two  justices  as  herein  provided,  and  shall  have  been  deposited  as  afore- 
said, shall  vest  absolutely  in  the  promoters  of  the  undertaking,  and  as 
against  such  parties,  and  all  parties  on  behalf  of  whom  they  are  herein- 
before enabled  to  sell  and  convey,  the  promoters  of  the  undertaking 
shall  be  entitled  to  immediate  possession  of  such  lands. 

76.  If  the  owner  of  any  such  lands  purchased  or  taken  by  the  pro-  Where  parties 
moters  of  the  undertaking,  or  of  any  interest  therein,  on  tender  of  the  re^'we  to  oon- 
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6.  The  appointment  of  a  committee  in  pursuance  of  this  Act  shall 
take  place  annually,  and  the  person  whose  duty  it  is  to  sominon  meet- 
ings of  any  such  aUotment  trustees  or  vestzy  as  aforesaid  ahall  sumni0B 
within  twelve  months  after  the  passing  of  Uiis  Act,  for  the  purpose  of 
appointing  a  committee  as  required  by  this  Act,  a  first  meeting:  of  the 
allotment  trustees  or  vestry  of  which  he  is  the  summoning^  officer,  <a- 
meetings  whereof  he  is  authorized  to  summon,  and  to  summon  a  meet- 
ing of  the  same  body  for  the  like  purpose,  to  be  held  in  the  month  of 
August  in  every  year  thereafter. 

6.  Any  three  trustees  may  summon  a  meeting  of  allotment  trustees 
for  the  purposes  of  this  Act  by  notice  published  in  the  manner  in 
which  notices  of  meetings  of  vestry  are  usually  published  in  the  place 
where  the  allotments  or  any  parts  thereof  are  situate  of  which  eadt 
persons  are  trustees. 

7.  A  committee  appointed  in  pursuance  of  this  Act  maj  elect  a 
chairman  of  its  meetings,  and  if  no  chairman  is  elected,  or  if  the 
chairman  elected  is  not  present  at  the  time  appointed  for  holding  the 
same,  the  members  present  shall  choose  one  of  their  number  to  lie 
chairman  of  such  meeting.  A  committee  may  meet  or  adjourn  as  it 
thinks  proper.  The  quorum  of  a  committee  shall  consist  of  such 
number  of  membera  as  may  be  prescribed  by  the  authority  that 
appointed  it,  or,  if  no  number  bo  prescribed,  of  three  memb^s. 
Every  question  at  a  meeting  of  a  committee  shall  be  determined  by  a 
majority  of  votes  of  the  members  present  and  voting  on  that  question, 
and  in  case  of  an  equal  division  of  votes  the  chamnan  shall  have  s 
socond  or  casting  vote. 

8.  The  proceedings  of  a  committee  shall  not  be  invalidated  by  any 
vacancy  or  vacancies  among  its  members.  Any  casual  vacancy  or 
vacancies  occurring  during  the  year  of  office  in  the  members  of  a 
committee  may  be  filled  by  the  committee  itself  by  the  appointment  of 
a  person  or  persons  qualified  as  a  member  or  members  of  the  appoint- 
ing body  to  be  appointed  thereon. 

9.  If  any  authority  required  by  this  Act  to  appoint  a  committee  fail 
to  make  such  appointment  within  the  time  limited  for  making  the 
same,  the  Inclosure  Commissioners  for  England  and  Wales  may,  on  the 
application  of  any  person  interested,  appoint  a  committee  of  persons 
qualified  as  members  of  the  body  authorized  by  this  Act  to  appoint  the 
committee  to  be  so  appointed ;  and  before  making  such  appointment 
the  Inclosure  Commissioners  shall  give  such  notice  of  their  intention  to 
proceed  on  the  application,  and  shall,  by  an  assistant  commissioner  or 
otherwise,  institute  such  local  inquiry  and  hear  such  parties,  and  shall 
require  such  security  from  the  applicant  or  upon  the  income  of  any 
allotment  for  payment  of  any  expenses  incurred  by  them  as,  having 
regard  to  the  circumstances  of  the  application,  they  think  fit,  and 
shall  have  power  to  call  for  the  production  of  any  award  rate  book 
or  public  document  which  they  may  think  it  necessary  or  proper  to 
inspect. 

10.  The  provision  in  the  hereinbefore  mentioned  Act  of  the  second 
year  of  King  William  the  Fourthy  whereby  no  allotment  is  to  be  made  of 
less  than  one  quarter  of  an  acre^  is  hereby  repealed  {a). 

11.  The  notice  to  quit  mentioned  in  the  fifth  section  of  the  last- 
mentioned  Act  of  the  second  year  of  King  William  the  Fourth 
may  be  given  by  a  committee,  imder  the  hands  of  any  three  of  its 
members,  for  any  cause  deemed  by  it  sufficient  and  proper,  and  shall 


(a)  This  section  was  repealed  by  the  Stat.  Law  Bev.  Act,  1883. 
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entitled  to  the  money  so  deposited,  and  to  the  dividends  or  interest  of  App.  I. 

the  annuities  or  securities  purchased  therewith,  and  the  same  shall  be  •  *  ^J^*^** 

paid  and  applied  accordingly.  **     ' 


80.  In  all  cases  of  monies  deposited  in  the  bank  under  the  provisions  AppUeation  of 
of  this  or  the  special  Act,  or  an  Act  incorporated  therewith,  except  Compentation, 
where  such  monies  shall  have  been  so  deposited  by  reason  of  the         -; — 
wilful  refusal  of  any  party  entitled  thereto  to  receive  the  same,  or  to  ^^'^  ^  ^^^^ 
convey  or  release  the  lands  in  respect  whereof  the  same  shall  be  payable,  ^ritS*^ 

or  by  reason  of  the  wilful  neglect  of  any  party  to  make  out  a  good 
title  to  the  land  required,  it  shall  be  lawful  for  the  Court  of  Chancery 
in  England  or  the  Court  of  Exchequer  in  Ireland  to  order  the  costs  of 
the  fdlowin^  matters,  including  therein  all  reasonable  charges  and 
expenses  incident  thereto,  to  be  paid  by  the  promoters  of  the  under- 
taking; (that  is  to  say,)  the  costs  of  the  purchase  or  taking  of  the  lands, 
or  wmch  shall  have  been  incurred  in  consequence  thereof,  other  than 
such  costs  as  are  herein  otherwise  provided  for,  and  the  costs  of  tho 
investment  of  such  monies  in  government  or  real  securities,  and  of  the 
reinvestment  thereof  in  the  purchase  of  other  lands,  and  also  the  costs 
of  obtaining  the  proper  orders  for  any  of  the  purposes  aforesaid,  and 
of  the  orders  for  the  payment  of  the  dividends  and  interest  of  the 
securities  upon  which  such  monies  shall  be  invested,  and  for  the  pay- 
ment out  of  Court  of  the  principal  of  such  monies,  or  of  the  securities 
whereon  the  same  shall  be  invested,  and  of  all  proceedings  relating 
thereto,  except  such  as  are  occasioned  by  litigation  between  adverse 
claimants :  provided  always,  that  the  costs  of  one  application  only  for 
reinvestment  in  land  shall  be  allowed,  unless  it  shall  appear  to  the 
Court  of  Chancery  in  England  or  the  Court  of  Exchequer  in  Ireland 
that  it  is  for  the  benefit  of  the  parties  interested  in  the  said  monies 
that  the  same  should  be  invested  in  the  purchase  of  lands,  in  different 
sums  and  at  different  times,  in  which  case  it  shall  be  lawful  for  the 
Court,  if  it  think  fit,  to  order  the  costs  of  any  such  investments  to  be 
paid  by  the  promoters  of  the  undertaking. 

And  with  respect  to  the  conveyances  of  lands,  be  it  enacted  as    Comeyancu, 
follows :  

81.  Conveyances  of  lands  to  be  purchased  imder  the  provisions  of  Fonn  of  oon- 
this  or  the  special  Act,  or  any  Act  incorporated  therewith,  may  be  veyanoee. 
according  to  the  forms  in  the  schedules  (A.)  and  (B.)  respectively  to 

this  Act  annexed,  or  as  near  thereto  as  the  circumstances  of  the  case 
will  admit,  or  by  deed  in  any  other  form  which  the  promoters  of  the 
undertaking  may  think  fit ;  and  all  conveyances  made  according  to  the 
forms  in  the  said  schedules  or  as  near  thereto  as  the  circumstances  of 
the  case  will  admit  shall  be  effectual  to  vest  the  lands  thereby  conveyed 
in  the  promoters  of  the  undertaking,  and  shall  operate,  to  merge  all 
terms  of  years  attended  by  express  declaration,  or  by  construction  of 
law,  on  the  estate  of  interest  so  thereby  conveyed,  and  to  bar  and  to 
destroy  aU  such  estates  tail,  and  all  other  estates,  rights,  titles,  re- 
mainders, reversions,  limitations,  trusts,  and  interests  whatsoever,  of 
and  in  the  lands  comprised  in  such  conveyances  which  shall  have  been 
purchased  or  compensated  for  by  the  consideration  therein  mentioned ; 
out  although  terms  of  years  be  thereby  merged,  they  shall  in  equity 
afford  the  same  protection  as  if  they  had  been  kept  on  foot,  and  as- 
signed to  a  trustee  for  the  promoters  of  the  undertaking  to  attend  the 
reversion  and  inheritance. 

82.  The  costs  of  all  such  conveyances  shall  be  borne  by  the  promoters 
of  the  undertaking,  and  such  costs  shall  include  all  charges  and  ex- 
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$  ft  9  Tict. 

0.18. 

Conveytme$s, 

Costs  of  oon- 
Tejanow. 

Taxation  of 
coats  of  oon- 
Teyanoes. 


penses  inciuTed,  on  the  part  as  well  of  the  seller  as  of  the  purchaser,  of 
all  conveyances  and  assurances  of  any  such  lands,  and  of  anj  out- 
standing terms  or  interests  therein,  and  of  deducing,  evidencing,  and 
verifying  the  title  to  such  lands,  terms,  or  interests,  and  of  making  out 
and  furnishing  such  abstracts  and  attested  copies  as  the  promoters  of 
the  undertaking  may  require,  and  all  other  reasonable  expenses  inci- 
dent to  the  investigation,  deduction,  and  verification  of  such  title. 

83.  If  the  promoters  of  the  undertaking  and  the  party  entitled  to 
any  such  costs  shall  not  agree  as  to  the  amount  thereof,  such  costs 
shall  be  taxed  by  one  of  the  taxing  masters  of  the  Court  of  Chancery 
or  by  a  master  in  Chancery  in  Ireland,  upon  an  order  of  the  same 
Court,  to  be  obtained  upon  petition  in  a  summary  way  by  either  of  the 
parties ;  and  the  promoters  of  the  undertaking  shall  pay  what  the  said 
master  shall  certify  to  be  due  in  respect  of  such  costs  to  the  party  en- 
titled thereto,  or  in  default  thereof  the  same  may  be  recovered  in  the 
same  way  as  any  other  costs  payable  under  an  order  of  the  said  Court, 
or  the  same  may  be  recovered  by  distress  in  the  manner  hereinbefon 
provided  in  other  cases  of  costs ;  and  the  expense  of  taxings  such  costs 
shall  be  borne  by  the  promoters  of  the  undertaking,  unless  upon  sudi 
taxation  one  sixth  part  of  the  amount  of  such  costs  shall  be  disallowed, 
in  which  case  the  costs  of  such  taxation  shall  be  borne  by  the  paHy 
whose  costs  shall  be  so  taxed,  and  the  amount  thereof  shall  be  ascer- 
tained by  the  said  master,  and  deducted  by  him  accordingly  in  his 
certificate  of  such  taxation. 

«  «  «  •  «  « 


SCHEDULES  referred  to  in  the  foregoing  Act. 
SCHEDULE  (A.) 
Form  of  Conttytmee. 

I  of  ia  consideration  of  the  smn  of  paid  to  me  [or,  a8  the  emt  mtfjf  Ar, 

into  the  Bank  of  England  \or  Bank  of  Ireland],  in  tne  name  and  with  the  priyity  of 
the  Accountant  General  of  the  Court  of  Chancery,  ex  parte  **  the  promoters  of  the 
undertaking'*'  \nam\ng  them\  or  to  A.B.  of  and  CD.  of  two  irostees 

appointed  to  receiye  the  same],  pursuant  to  the  [^kere  name  the  Special  Acf]^  by  the 
[here  name  the  company  or  other  promoters  of  the  undertaking^  incorporated  [or  consti- 
tuted] by  the  said  Act,  do  hereby  convey  to  the  said  company  [or  other  deecripiien\ 
their  succes^ors  and  a&<ign8,  all  [dei>cribhtg  the  premises  to  be  eonreyed'\y  together  with 
all  ways,  rights,  and  appurtenances  thereto  belonging,  and  all  such  estate,  rights 
title,  and  interest  in  and  to  the  same  as  I  am  or  shaU  beoome  seised  or  posaeaaed  of, 
or  am  by  the  said  Act  empowered  to  convey,  to  hold  the  premises  to  the  said  company 
[or  other  description'],  their  successors  and  assigns,  for  ever,  according  to  the  true 
intent  and  meaning  of  the  said  Act.  In  witness  whereof  I  have  hereunto  set  my 
himd  and  seal,  the  day  of  in  the  year  of  our  Lord 


SCHEDUIiE  (B.) 

Form  of  Conteyanee  on  Chief  Rent, 

I  of  in  consideration  of  the  rent-charge  to  be  paid  to  me,  mj  hsm  and 

assigns,  as  hereinafter  mentioned,  by  ''the  promoters  of  the  undertaking  "  [iMNti«f 
/Arm],  incorporated  [or  constituted]  by  virtue  of  the  [here  name  the  speeiai  Aet^  do 
hereby  convey  to  the  said  company  [or  other  description],  their  sucoeesors  and  assigns, 
aU  [describing  the  premises  to  be  eonreged'],  together  with  all  ways,  lights,  and  appur- 
tenances thereunto  belong^ing,  and  all  my  estate,  right,  title,  and  interest  in  and  to 
the  same  and  every  part  thereof,  to  hold  the  said  premises  to  the  said  company  [or 


LANDS  CLAUSES  CONSOLIDATION  ACT,  1845.  777 

other  dMcriptum\  their  saocessors  and  asaigns,  for  ever,  according  to  the  true  intent        App.  I. 
and  meaning  of  the  said  Act,  they  the  said  company  [or  other  description]^  their     8  ft  9  Yiot. 
successors  and  assigns,  yielding  and  paying  imto  me,  my  neirs  and  assigns,  one  clear  o.  18. 

yearly  rent  of  hy  equal  quarterly  [or  half-yearly,  as  agreed  upon^y  portions,   

henceforth,  on  the  [stating  the  dai/s]^  clear  of  all  taxes  and  deductions.     In  witness 
whereof  I  hereunto  set  my  hand  and  seal,  the  day  of  in  the  year  of  our 

Lord 


SERVICE  OF  NOTICES. 

14  &  15  Vicr.  c.  56. 

An  Act  to  sanction  the  Set^ice  by  Post  of  Notices  relative  to  the  Pro^ 
ceedings  of  ce^^tain  Chantable  Institutions^  and  to  make  further 
Provision  as  to  the  Service  of  such  Notices  in  future, 

[Ist  August,  1851.] 

Whekeas  great  inconvenience  has  been  occasioned,  and  may  be  occa- 
sioned, to  incorporated  and  other  cbaritable  institutions  in  England, 
by  reason  of  courts,  boards,  and  meetings  of  governors,  members,  or 
subscribers,  and  elections  of  presidents,  patrons,  treasurers,  hos- 
pitallers, masters,  physicians,  surgeons,  and  other  officers  of  or  to,  and 
recipients  of  benefits  conferred  by,  such  institutions  respectively,  having 
from  time  to  time  taken  place,  of  which  the  notices  or  some  of  them 
have  been  issued  through  the  post,  by  the  extreme  difficulty  of  proving 
the  service  of  such  notices,  and  by  want  of  sufficient  provisions  in  the 
charters,  statutes,  laws,  or  rules  of  such  institutions  as  to  the  service  of 
notices  thereby  required  to  be  given:  And  whereas  it  is  expedient 
immediately  to  provide  a  remedy  for  the  inconvenience  and  defects 
before  mentioned:  Be  it  therefore  declared  and  enacted  by  the 
Queen's  Most  Excellent  Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  as  follows : 

Sect,  1,  tchich  was  merely  retrospective,  was  repealed  by  the  Stat.  Law 
Rev.  Act,  1875. 

2.  That  from  and  after  the  passing  of  this  Act,  all  notices  to  the  Notices  to 
governors  or  members  of  or  subscribers  to  any  present  or  future  chari-  govemorH,&c. 


table  institution  in  England,  whether  incorporated  or  not,  which  by  of  charities 
the  charter,  statutes,  laws,  or  rules  (as  the  case  may  be)  of  such  insti-  ?*^  ^  *?** 
tution  for  the  time  being  are  or  shall  be  required  to  be  given,  may  be    ^  ^^  * 


served  by  the  same  being  transmitted  through  the  post,  directed 
according  to  the  address  given  in  the  list  of  the  governors  or  members 
of  or  subscribers  to  such  institution  for  the  time  being  in  use  at  the 
chief  establishment  thereof,  in  such  time  as  to  admit  of  their  delivery 
in  the  due  course  of  delivery  by  post  at  or  before  such  period  (if  any) 
as  is  or  shall  be  prescribed  by  the  charter,  statutes,  laws,  or  rules  (as 
the  case  may  be)  for  the  time  being  of  such  institution  for  the  giving 
of  such  notices ;  and  in  proving  such  service  it  shall  be  sufficient  to 
prove  that  such  notice  was  so  directed  as  aforesaid,  and  put  into  a 
general  post  office  in  such  time  as  aforesaid ;  but  so  nevertheless  that 
nothing  in  this  Act  contained  shall  be  held  to  render  invalid  any  personal 
service  of  any  notice,  or  to  render  necessary  to  the  effectual  service  of  any 
notice  any  further  act,  matter,  or  thing  than  would  have  been  required 
for  the  service  thereof  by  the  charter,  statutes,  laws,  or  rules  for  the  time 
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App.  I.  tinuance  of  which  is  not  inconsistent  with  the  provisions  of  the 
**  *^^**'  Municipal  Corporations  Act,  1835,  or  this  Act,  the  council,  on  the  day 
^'  *  prescribed  in  any  Act  of  Parliament  as  aforesaid,  or  in  tlie  deed  or 
will  by  which  the  trust  is  created,  for  a  new  election,  nomination,  or 
appointment  of  trustees,  or  on  which  a  new  election,  nomination,  or 
appointment  has  usually  been  made,  (and  if  there  is  no  day  prescribed 
or  usually  observed,  then  on  or  within  ten  days  after  the  first  of 
January  in  every  year,)  shall  appoint  the  like  number  of  members  of 
the  council,  or  as  near  as  may  oe  to  the  like  niunber  of  members  of 
the  council,  as  there  were  theretofore  members  or  nominees  of  the 
body  corjwrate  of  the  borough  who  in  right  of  their  office  were  such 
trustees,  or  charged  with  the  execution  of  such  powers,  duties,  and 
functions,  in  room  of  the  members  or  nominees  of  the  body  corporate 
ceasing  to  be  trustees,  or  ceasing  to  exercise  such  powers,  duties,  and 
functions  by  virtue  of  the  Municipal  Corporations  Act,  1835. 

(2.)  In  every  case  of  extraordmary  vacancy  among  the  trustees  or 
persons  so  appointed,  the  council  shall  forthwith  appoint  one  other 
member  of  tne  council  in  the  room  of  the  person  by  whom  the  vacancy 
has  been  made,  to  hold  his  trust  or  office  for  such  time  as  that  person 
would  regularly  have  held  it. 

PAET  XTTT. 

Saving;  GSNSBAL. 

Saying  for  257.  Nothing  in  this  Act  shall — 

mdverBitieB.  (i.j  Affect  ttie  rights,  privileges,  duties,  or  liabilities  of  the  chan- 

cellor, masters,  and  scholars  of  the  universities  of  Oxford  and 
Cambridge  respectively,  as  by  law  possessed  under  the  re- 
spective charters  of  those  imiversities  or  otherwise ;  or 

(2.)  Entitle  the  mayors  of  Oxford  and  Cambridge  respectively  to 
any  precedence  over  the  vice-chancellors  of  those  universities 
respectively;  or 

(3.)  Entitle  any  person  to  be  enrolled  a  citizen  of  the  city  of  Oxford 
or  burgess  of  the  borough  of  Cambridge  by  reason  of  his 
occupation  of  any  rooms,  chambers,  or  premises  in  any  college 
or  hall  of  either  of  those  imiversities ;  or 

(4.)  Compel  any  resident  member  of  either  of  those  universities  to 
accept  any  office  in  or  imder  the  municipal  corporation  of 
Oxford  or  of  Cambridge  ;  or 

(5.)  Authorize  the  levy  of  any  rate  within  the  precincts  of  those 
universities,  or  of  any  of  the  colleges  or  halls  thereof,  which 
now  by  law  cannot  be  levied  therein,  or  make  either  of  those 
universities,  or  the  members  thereof,  liable  to  any  rate  to 
which  they  are  not  liable  to  contribute  at  the  commencement 
of  this  Act ;  or 

(6.)  Authorize  the  transfer  of  any  rights  or  liabilities  by  a  local 
authority  to  the  municipal  corporation  of  the  borough  of 
Cambridge  without  the  consent  of  the  chancellor,  master,  and 
scholars  of  the  university  of  Cambridge  ;  or 

(7.)  .Affect  the  rights  or  privileges  granted  by  charter  or  Act  of 
Parliament  to  the  university  of  Durham. 
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OFPICIAXi  TRUSTEES  OF  CHARITABLE  FUNDS. 

Kbgxtlations  made  by  the  Treamry  under  Section  4^  of  the  Charitable 
Trusts  Act,  1887  (50  ^  51  Vict.  c.  49). 

I.  These  regulations  shall  take  effect  on  and  from  Ist  Apiil  1889 ; 
and  that  date  is  hereby  fixed  as  the  date  from  and  after  which  such 
officers  of  the  Oharity  Commission  as  the  Charity  Commissioners,  with 
the  approval  of  the  Treasury,  shaU  have  appointed,  or  shall  appoint 
for  that  purpose,  under  section  4  (1)  of  the  Charitable  Trusts  Act,  1887, 
shall  be  the  Official  Trustees  of  Charitable  Fimds,  in  lieu  of  the  persons 
mentioned  as  such  in  the  Charitable  Trusts  Amendment  Act,  1855. 

n.  The  term  "securities"  in  these  reg^ations  includes  all  Govern- 
ment or  other  annuities  or  securities,  and  all  stocks  or  shares,  standing 
in,  or  to  be  transferred  into,  the  name  of  the  Official  Trustees  of 
Charitable  Funds,  in  the  books,  of  the  Bank  of  En&^land,  or  of  any 
other  Company  or  Corporation ;  and  the  term  "funds"  includes  money 
and  securities  standing  or  to  be  placed  to  the  account,  or  standing 
in  or  to  be  transferred  into  the  name,  of  the  said  Official  Trustees  of 
Charitable  Funds. 

in.  All  moneys  to  be  held  in  trust  by  the  Official  Trustees  of 
Charitable  Funds  in  pursuance  of  the  Orders  of  the  Charity  Com- 
missioners, or  of  Orders  of  Court,  or  of  other  due  authority,  and  aU 
dividends  and  interest  on  securities  standing  in  the  name  of  the  said 
Official  Trustees,  shall  be  paid  to  the  cash  account  of  the  said  Official 
Trustees  at  the  Bank  of  England ;  and  all  securities  to  be  held  in  trust 
by  the  Official  Trustees  of  Charitable  Funds  (including  such  securities 
as  may  be  purchased  by  way  of  investment  of  money  standing  to  their 
account)  shall  be  transferred  to  or  inscribed  in  the  name  of  the  said 
Official  Trustees  in  the  books  of  the  Bank  of  England  or  other  Com- 
pany or  Corporation  in  whose  books  such  securities  are  registered ; 
and  the  Bank  of  England  or  other  Company  or  Corporation  shall 
make  such  transfer  accordingly. 

IV.  All  directions  for  the  purchase,  sale,  or  transfer  of  securities, 
and  all  orders  to  the  Bank  of  England  for  the  payment  of  money  out 
of  the  account  of  the  Official  Trustees  of  Charitable  Funds,  shall  be 
jointly  signed  by  the  Accountant,  or  in  his  absence  the  Assistant 
Accountant,  and  by  one  of  the  said  Official  Trustees,  and  be  counter- 
signed by  one  of  the  Charity  Commissioners. 

3k2 
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App,  IL  y.  In  addition  to  the  separate  ledger  aooounts  to  be  kept  in  the 

Aooountant*8  branch  of  the  office  of  the  Charity  Commissioners  for 
each  charity  in  respect  of  which  any  funds  are  placed  to  the  account  or 
in  tiie  name  of  tne  Official  Trustees  of  Charitable  Fxmds,  general 
ledger  accounts  shall  be  kept  showine  the  aggregate  amounts  of  the 
receipts,  payments,  and  transfers  of  the  several  descriptions  of  funds 
distributed  oyer  the  separate  charity  accounts,  and  of  the  balances 
thereof. 

YI.  The  business  of  the  Accountant's  branch  of  the  office  of  the 
Charity  Commissioners,  in  which  the  financial  transactions  in  regard 
to  the  funds  held  in  trust  by  the  Officied  Trustees  of  Charitable  Funds 
are  conducted  and  recorded,  shall  be  under  the  immediate  control 
and  responsibility  of  one  of  the  said  Official  Trustees  nominated  for 
that  purpose  by  the  Charity  Commissioners,  with  the  concurrence  of 
the  tireasury. 

Yn.  Subject  to  anything  contained  in  these  res^ulations,  the  books 
and  forms  of  account  to  be  used  in  connexion  wim  the  funds  held  in 
trust  by  the  Official  Trustees  of  Charitable  Funds  shall  be  such  as  may 
from  time  to  time  be  prescribed  or  approved  by  or  imder  the  authorily 
of  the  Treasury, 

VUUL.  The  annual  account  to  be  laid  before  Parliament  under 
section  18  of  the  Charitable  Trusts  Act,  1860,  shall  be  prepared  in  such 
form,  as  the  Treasury  may  from  time  to  time  prescribe  or  approve. 

EX.  No  direction  for  the  transfer  of  securities  shall  be  given  by  the 
Official  Trustees  of  Charitable  Funds,  except  in  pursuance  of  an  Order 
of  the  Charity  Commissioners,  authenticated  in  the  manner  prescribed 
by  section  4  of  the  Charitable  Trusts  Amendment  Act,  1855  (18  &  19 
Vict.  c.  124). 

E.  E.  Wblby. 

Treasury,  Whitehall, 

27th  March,  1889. 
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ACCOUNTS.  App,iL 

(Chant.  Trusts  Amend.  Act,  1866,  s.  44.) 
Order  of  29a  July,  1884. 


Chabity  Commissiow, 

29/A  July,  1884. 

The  Board  of  Charity  Commissiokers  for  Enoland  Am)  Wales 

Do  Order  that,  until  further  order,  the  yearly  Accounts  to  be  made 

out  under  Section  44  of  the  Charitable  T^iists  Act,  1855,  by  the  Trustees 

or  persons  acting  in  the  administration  of  Charities, 

I.  Shall: — 

(a)  For  every  Charity  regulated  by  a  Scheme  under  the 
Endowed  Schools  Act,  1869,  and  Amending  Acts,  or  under  any 
of  those  Acts,  and, 

(b)  For  every  other  Charity,  maintaining  an  Endowed  School, 
such  School  not  being  part  of  another  Charity, — 
be  made  out  so  as  to  give  the  particulars  of  information  specified  in 
the  Form  numbered  105a  (a),  identified  by  the  Official  Seal  of  the  said 
Board,  and  the  signature  of  their  Secretary. 

n.  And  Shall,  for  every  other  Charity,  be  made  out  so  as  to  give 
the  particulars  of  information  specified  in  the  Form  numbered  105  (&), 
or  the  Form  numbered  106  (c),  respectively  identified  as  aforesaid. 

Sealed  by  Order  of  the  Board,  this  29th  day  of  July,  1884. 

(Seal.)  BEezoiy  M.  Yane,  Secretary. 

(a)  I^fra,  (b)  Ft>9t,  p.  792.  {e)  Fbtt,  p.  794. 


CHAEITT  COMMISSION  FORMS. 


Form  No.  1. 

{No.  105a)  (a). 

Form  for  Hendertny  Accounts, 

STATEMENT  of  the  Accounts  of  the  Chaeity  called in  the 

Parish  of in  the  County  of of  which  the  following 

persons  are  the  Trustees ;  namely, 

[If  the  Charily  is  under  the  actual  management  of  persona  who  are  not  Trustees,  it 
should  be  stated  in  what  eapaeity  they  act,"] 

For  the  Year  ending  on  the day  of 188 

[This  Form  is  drawn  up  so  as  to  provide  for  all  the  particulars  now  required  under  the 
ChaHtable  Trusts  Mts,  1853  to  1869.  Any  parts  of  it  not  applicable  to  the  ease  need 
not  be  further  noticed.  The  names^  professions,  or  qualities  of  the  Trustees  should  be 
stated.  Any  details  not  provided  for  in  this  Form  should  be  stated  under  other  suitable 
heads.  If  there  is  more  than  one  School  the  details  as  to  each  should  be  stated  separately. 
If  there  is  a  fund  set  apart  for  any  special  purpote  the  receipts  and  payments  of  such 
fund  should  be  set  out  under  a  separate  heading.  If  there  is  more  than  one  Governing 
Body,  the  accounts  of  each  should  be  stated  separately.] 

(a)  The  nTiinbears  in  brackets  are  those  by  which  these  forms  are  commonly 
Imown,  and  can  be  purchased.  Any  of  the  forms  can  be  obtained  at  Shaw  ft  Sons, 
in  Fetter  Lane,  London,  or  at  the  office  of  the  Charity  Conmiission,  in  Whitehall. 

[I.— Gboss 
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CHABITY  COMMISSION  FOBMS. 


App.IL 
Yoml. 


IT.  Air  AooouvT  of  all  Monies  owing  to  or  from  the  Charitj,  so  far  as 
conyenientlj  may  be  stated,  at  the  dose  of  the  Year  endiiig 
on  the  day  of  188    . 


A    Statement    of   aU   Monies 

owing  to  the  GhariH-,  and 

from  what  persons,  and  on  what 

aooounts. 

£    «.  d. 

A  Statement  of  aU  Monies 

owing  from  the  Charity,  and  to 

what  persons,  and  on  what 

aoconnta. 

£     €.d. 

1 

I  {or  We)  hereby  certify  that  the  foregoing  statements  are  oorrect. 


To  be  signed  by  one  or  more  of  the  Trustees  }         — 
or  Persons  acting  in  the  administration  [ 
of  the  Charity.  J         — 


Tmsteesor 
pensonB  fM>  acting. 


Audited  and  found  to  be  correct. 


Signature  of  Auditor,  if  any  appointed 
Dated  the  day  of  188    . 


•  Auditor. 


Dated  the 


day  of 


188 


Form  No.  2  (a). 

{No.  105.)  (6) 

Form  for  rendering  Accounts. 

Statement  of  the  Accounts  of  the  Charity  called in  the  Paiifih 

of in  the  CJounty  of of  which  the  following  persons 


are  the  Trustees,  viz. : — ^ 
For  the  year  ending  on  the  • 


day  of  • 


18 


*  The  names,  professions  or  qualities,  and  residences  of  sudh  persons,  should  be 
stated. 

(a)  Forms  Nos.  2  and  3  are  alternative  forms,  the  former  for  larger  and  the  latter 
for  smaller  charities. 

{h)  See  note  {a)  on  p.  789,  ante. 
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CHARmr  0OMUI88ION  F0KU8. 


App.  n.      2.  Balanoes  in  hand  and  Beoeipts  on  aooount  of  the  Charitr  dnrinff 
»«»»•  titeYoar. 


Daxb. 

£     8.      d. 

Balance  (if  any)  in  favonr  of  the  Chariiy  and  in 
hand  at  the  oommenoement  of  the  Aooonnt . . 

£ 

8.  FaTmexits  on  account  of  the  Charity  during  the  Year. 


Datb. 

£    «.    d. 

£ 

4.  Ak  AocoTTirr  of  all  Moneys  owing  to  or  from  the  Charity,  so  far  as 
conTeniently  may  be  stated,  at  the  dose  of  the  Year  ending  on 
the day  of 18     . 


Moneys  owing  to 

the  Charity,  and  from  what 

persons,  and 

on  what  aoooonts. 


£    9.    d. 


Outstanding  Debts  or 

Liabilities  of  the  Charity,  and 

to  what  persons, 

and  on  what  aooonnta. 


£    s.    d. 


I  {(M^  We)  hereby  certify  that  the  foregoing  statements  are  correct. 

To  be  signed  by  one  or  more  of  the  T  

Trustees  of  the  Charity.  / 

Audited  and  found  to  be  correct. 

Signature  of  Auditor,  | 


JTrasfteeB. 


if  any  appointed. 


Dated  the  • 


-dayof  • 


18 


Auditor. 


Form  No.  3  (a). 

{No.  106.)  (6) 

Form /or  rendering  Accounts, 

Statement  of  the  Accoimts  of  the  Charity  called in  the  Parish 

of in  the  County  of of  which  the  following  persons 


# 


are  the  Trustees,  viz 
For  the  year  ending  on  the 


•  day  of  ■ 


18 


*  ITie  nameSf  prqfeisiotu  or  qttaliiiea,  and  residences  of  Mueh  Trustees  or  other  persons 
should  be  stated. 

If  the  Charity  is  under  the  actual  management  of  persons  who  are  not  Tnistees, 
it  should  be  stated  in  what  capacity  they  act. 

K.B. — The  Educational  Form  on  page  796,  if  not  applicable  to  the  case,  or  any 
parts  of  this  Form  which  are  not  ap^cable,  need  not  be  further  noticed. 

(a)  This  form  and  Form  No.  2  are  altematiye  forms.    The  present  is  for  smaller, 
and  No.  2  for  larger  chanties. 
{b)  See  note  {a)  on  p.  789,  ante. 
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CHABITT  OOMMISSIUN  FORKS. 


Apf.n. 


Dates. 

Paticbiitb. 

£        #.       d. 

viz, : — 

£    9.    d. 

For        Seholart,  at                     each .... 

ns  liks  far  Seholart  at  place  of  Education  higher 
than  Elementary ,  rif.  ;— 

£    «.    d. 
For        Seholart,  at                     each,,,. 
For       Seholart^  at                     each .... 

carried  to  page  l^h £ 

IV.  A  Statemeitt  of  all  Moneys  owinff  to  the  Cliarity,  and  from  what 
Persons,  and  on  what  Account. 


y.  A  Statement  of  all  Moneys  owing  from  the  Charity,  and  to  what 
Persons,  and  on  what  Account. 


/  (or  We)  hereby  certify  that  the  foregoing  statements  are  correct 


To  he  signed  by  one  or  more  of  the " 
trustees   or  persons  acting  tn  the 
administration  of  the  charity. 


Dated  this 


day  of - 


18 


Audited  and  found  correct. 

Signature  of  Auditor  ) 
{if  any).  ] 


Dated  this  • 


day  of- 


18 


IVustees  or 
persons  so 
acting. 


Auditor. 
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App.  Ui 
Yonii4. 


Form  Vo,  4. 

{No.  3)  {a). 
General  Form  of  Application  to  the  Board  {h). 

To  the  Charity  Commissioiieis  for  England  and  Wales. 

In  the  matter  of  the  chant  * in  the  parish  of  in  the 

county  of ;  and 

In  the  matter  of  the  Charitable  Trusts  Acts,  1853  to  1887. 

The    undersigned,  being  f   submits    the    following  state- 
ment t : — 

1. 
2. 
3. 
4. 

In  these  circumstances,  the ^PP^J  ^  the  board  for  the  fol- 
lowing purposes : — § 

1st. 
2nd. 
3rd. 
4th.,  &c. 

and  for  such  order  or  direction  in  the  matter  as  the  Commissioners  may 
think  fit. 

I  declare  that  the  above  statement  is  in  all  respects  true  according 
to  my  information  and  belief. 

Dated  this day  of 188 


*  Insert  the  usual  name  or  designation  of  the  ohariiy,  and  the  name  of  the  parish, 
or  plaoe,  if  any,  to  which  the  ohariiy  is  attached. 

f  The  application  may  be  made  by  the  tmstees  or  persons  concerned  in  the 
management  or  administration  of  the  charity,  or  by  any  person  acting  on  their 
behalf  and  by  their  direction. 

X  State  here  condsely  and,  as  far  as  conyeniently  may  be,  in  numbered  paragraphs, 
the  material  facts  and  oiroumstances  of  the  case. 

6  State  here,  as  far  as  conyeniently  may  be,  in  numbered  paragraphs,  the  specific 
objects  of  the  application. 

H  The  applicant  should  here  sign  his  name,  adding  his  profession  or  occupation 
and  residence. 

(a)  See  note  (a)  on  p.  789,  ante, 

(b)  See  Oharit.  Trusts  Act,  1869,  s.  6,  ante. 
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{No.  4)  {a). 

(Charit.  Trusts  Act,  1863,  b.  17.) 

Form  o/ Application /or  an  Order  or  Certificate  of  the  Board  authorizing 
any  Suit  or  other  Proceeding  be/ore  any  Court  or  Judge, 

To  the  Charity  Oommissioiiers  for  England  and  Wales. 

In  the  matter  of  the  charity  called* in  the of  ■ 

in  the  county  of  — — . 

The  undersigned,  being  f  — ^—  Buhmits  the  following  notice  and 
Btatement} : — 

1. 
2. 
3. 
4. 
5. 
6. 
7. 
8. 
9. 

10. 

c 
Under  the  foregoing  circumstances,  the  undersigned  is  desirous  of 
instituting  proceedings  for  effecting  the  following  objects : — 
That  is  to  say  § 

Ist. 

The  undersigned  accordingly  requests  the  board  to  issue  an  order 
and  certificate  authorizing  him  to  make  an  application  to  ||  »  for 
effecting  the  above  objects. 

I  declare  that  the  aboTC  statement  is  in  all  respects  true  according 
to  my  information  and  belief. 

Dated  this day  of 18     . 

*  Insert  the  nimal  name  or  designation  of  the  charity,  and  the  name  of  thenarish, 
townshi]^,  or  place  for  the  benefit  whereof  the  dharity  was  founded  or  in  iHiich  it 
is  adminiBtered. 

t  The  api)Ucant  shonld  here  state  whether  or  not  he  is  tmstee,  or  person  adminis- 
tering or  claiming  to  administer,  or  interested  in  the  charity,  or  an  inhabitant  of 
the  parish  or  place  within  which  the  charity  is  administered  or  applicable. 

X  State  here  concisely,  and,  as  far  as  conveniently  may  be,  in  nnmbered  paragraphs, 
all  the  material  facts  and  circumstances  of  the  case. 

{  State  here,  as  far  as  conveniently  may  be,  in  numbered  paragraphs,  iiie  specific 
objects  for  which  proceedings  are  proposed  to  be  taken. 


jl  Describe  the  court  or  judg^. 


The  applicant  should  here  sign  his  name,  adding  his  profession  or  occupation 
and  residence. 

(a)  See  note  (a)  on  p.  789,  tmU. 
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{No.  5)  (a). 

(Chant.  Trusts  Act,  1853,  s.  21.) 

Form  of  Application  to  the  Board /or  Authority  to  grant  a  Lease, 

To  the  Charity  Commissioners  for  England  and  Wales. 
In  the  matter  of  the  charity  called* ,  in  the  parish  of 


in  the  county  of 

The  f  — ^—  of  the  above-mentioned  charity,  being  of  opinion  that 
the  property  hereinafter  mentioned,  belonging  to  the  charity,  may  be 
beneficially  let  on  lease,  submit  to  the  Bo^d  the  following  statement 
and  proposal,  and  request  the  Board  to  make,  under  their  seal,  such 
order  as  they  may  think  fit  for  and  in  relation  to  the  granting  of  the 
proposed  lease. 

The submit  to  the  Board  the  following  particulars  as  to : — 

1.  The  mode  and  date  of  the  appointments  of  the  existing 
trustees  (if  any)  of  the  charity,  and  the  number  originally 
appointed. 

2.  The  general  objects  of  the  charity. 

8.  The  nature,  extent,  and  general  description  of  the  pro- 
perty proposed  to  be  leased  and  the  interest  of  the  charity 
therein,  and  whether  it  forms  the  whole  or  part  only  of  the 
charity  property. 

4.  The  township,  parish,  and  county  in  which  the  said  pro- 
perty is  situate. 

5.  In  whom  the  legal  estate  in  the  said  property  is  now 
Tested,  and  by  what  conveyance,  assurance,  or  otiier  means  ? 

6.  The  manner  in  which  the  said  property  has  been  let  or 
occupied  during  the  last  three  years. 

7.  The  amount  of  the  gross  annual  rent  or  income  arising 
therefrom  during  each  of  the  last  three  years. 

8.  The  amount  and  particulars  of  the  outgoings  or  deduc- 
tions from  such  rent  or  income  in  each  of  such  years. 

9.  The  present  annual  letting  or  rackrent  value  thereof. 

10.  The  object  of  the  proposed  lease,  and  whether  for 
building,  repairing,  improving,  mining,  or  other  purposes. 

11.  The  reasons  for  believing  that  the  grant  of  the  pro- 
posed lease  will  be  for  the  benefit  of  the  charity. 

12.  The  name,  quality,  profession,  or  occupation  and  resi- 
dence of  the  proposed  lessee,  if  any. 

13.  The  amount  and  particulars  of  the  proposed  rent,  and 
other  reservations,  if  any. 

14.  The  length  or  nature  of  the  proposed  term. 

15.  The  nature  of  the  special  covenants  or  provisions  (if 
any)  intended  to  be  inserted  in  the  lease. 

16.  The  name  and  address  of  any  surveyor  by  whom  the 
property  has  been  or  is  proposed  to  be  surveyed  and  valued 
on  behalf  of  the  charity,  or  to  whom  the  terms  and  conditions 
of  tlie  proposed  lease  have  been  or  are  supposed  to  be  sub- 
mitted for  approval.  Note. — If  any  report  or  valuation,  or 
any  map  or  plan  of  the  property  has  been  made,  the  same,  or 
copies  thereof  should  be  sent  herewith.    The  commissioners  toill^ 

{a)  See  note  (a)  on  p.  789,  <mU. 
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App.  IT*       if  they  think  fit,  require  the  property  to  he  surveyed  and  valued j 
ypTrnt.       ^^  ff^  proposed  lease  to  he  reported  on  or  approved  hy  a  sur- 
veyor  nominated  hy  themselves, 

declare  that  the  foregoing  statement  is  in  all  respects 

true  aooording  to iiSormation  and  belief. 

Dated  this day  of 18    . 

X 

•  Insert  the  usual  name  or  designation  of  the  charily,  and  the  name  of  the  pfriab, 
township,  or  plaoe  for  the  benefit  whereof  the  ofaarity  was  founded,  or  in  which  it 
is  administered. 

t  The  application  may  be  made  \sj  the  trustees  or  persons  acting'  in  the  adminis- 
tration of  tne  charily,  or  hj  some  person  acting  on  their  behUf  uid  by  thdr 
direction. 

I  The  date  and  the  sig^nature,  address,  and  description  of  each  indlTidoal  appli- 
cant should  be  added  here.  Each  signature  should  begin  a  separate  line.  If  the 
applicants  be  a  corporate  body  their  seal  should  be  attached. 


Form  Ho.  7. 

{No.  5a)  (a). 

(Charit.  Trusts  Act,  1853,  s.  21.) 

Form  of  Application  for  the  Authority  of  the  Board  to  grant  a  lease  or 
leases  in  pursuance  of  an  agreement  previously  sanctioned  hy  the 
Board. 

To  the  Gharity  Commissioners  for  England  and  Wales. 

In  the  matter  of  the  charity  called* ,  in  the  parish  of -, 

in  the  county  of .     The  undersigned  being  f  of 

the  aboye-mentioned  charity  submits  the  following  statement:— 

1.  By  an  agreement  dated  the  day  of  ,  18    ,  and 

made  between  and  ,  it  was   (amongst  other  things) 

agreed  that  J . 

2.  The  said  agreement  was  sanctioned  by  the  Charity  Commissioners 
on  the &j  of ,  18 — . 

3.  A  certificate  from  Mr. ,  of  ,  the  surveyor  to  the 

,  accompanies  this  application,  from  which  it  appears  that  the 

said has  so  far  cfuried  out  the  terms  of  the  said  ag^reement  as 

to  entitle  him  to  the  grant  of  a  lease  of  the  following  property,  viz.  :— 

4.§ 

5.  A  draft  lease  of  the  property  in  question  has  accordingly  been 
prepared  in  conformity  with  the  terms  of  the  said  agreement,  and 
agreed  to  by  all  parties  concerned,  and  is  forwarded  herewith  for  the 
information  of  the  said  Commissioners. 

In  the  aboTe  circimistances  the  have  directed  the  under- 
signed to  apply  to  the  said  Commissioners  for  an  order  under  theii 
seal  authorising  the  granting  of  the  said  lease. 

I  declare  that  the  foregoing  statement  is  in  all  respects  true  accord- 
ing to  my  information  and  belief. 

Dated  this day  of ,  18 — . 

II 

(a)  See  note  (a)  on  p.  789,  ante. 
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The  Certificate  referred  to  above.  ^PP«  n. 


I,  ■  of Surveyor hereby  certify  that  ^ 

Dated  this day  of  ■,  18     . 

«  « 

*  Insert  usual  name  or  designation  of  charity  and  name  of  parish,  township,  or 
plaoe  for  benefit  whereof  charity  was  founded,  or  in  which  it  is  administered. 

t  The  application  may  be  mside  under  the  direction  of  the  trostees  or  administra- 
tors, by  their  clerk  or  other  agent. 

X  State  very  concisely  the  terms  of  the  agreement  so  far  as  they  relate  to  the 
property  about  to  be  leased. 

{  State  here  any  further  material  facts  necessary  to  explain  the  draft  lease. 

I|  The  applicant  should  here  add  his  signature. 

NoTB. — The  Surveyor's  Certificate  may  be  a  distinct  document. 

^  The  Surveyor's  Certificate  should  specify  the  nature,  quality,  cost,  ftc,  of  the 
work  done  in  pursuance  of  the  ag^reement. 

*  *  The  Surveyor  should  here  add  his  signature. 


Form  No.  8. 

(No.  91.)  {a) 
(Charit.  Trusts  Act,  1853,  s.  21.) 
Charity  CoMiassioir. 
PROPOSALS  FOR  LEASES  OF  CHARITY  ESTATES. 
Instructions  to  Surveyors  {h). 
Surveyors  should    be  instructed  by  the   trustees  of  the   charity  to 
inspect  the  property  proposed  to  be  leased,  and  to  forward  to  this 
office,  for  the  information   of  the  commissioners,  a  valuation  and 
Report  based  upon  their  inspection,  together  with  a  plan  of  the  pro- 
perty showing  its  abuttals  and  approaches,  and  identifying  it,  as  far 
as  possible,  with  its  description  in  the  tithe  apportionment  of  the 
parish,  or  in  any  authoritative  map  or  plan  of  the  locality. 

The  report  should  furnish  information  upon  the  following,  as  well 
as  upon  any  other  material  points : — 

1.  The  situation  and  general  description  of  the  property,  stating  the 
parish  (and  township,  or  other  subordinate  area,  if  any)  in  which  it 
is  situated,  its  extent,  and,  if  it  includes  agricultural  land,  the  mode  of 
cultivation. 

2.  The  tenancy  and  present  rental  of  the  property  and  its  present 
condition. 

3.  The  present  improved  annual  letting  value  and  the  amount  and 
incidence  of  the  land  tax,  tithe  rent  charge  and  other  fixed  outgoings. 

4.  The  length  of  the  term  to  be  granted. 

5.  The  proper  amount  of  ground  rent,  royalty,  or  other  reservation. 

6.  The  nature  of  any  special  covenants  to  be  imposed  upon  the 
lessee. 

7.  The  minimum  amount  to  be  expended  in  building  by  the  lessee. 

8.  The  class  and  character  of  the  buildings  to  be  erected,  and  the 
time  to  be  limited  for  their  completion. 

9.  The  mode  in  which  the  property  may  be  most  advantageously 
divided  and  ofiPered  for  letting,  and  the  number,  extent,  and  separate 
values  of  the  plots  (if  any)  into  which  it  should  be  divided,  and  which 
should  be  indicated  on  the  plan. 

Charity  Commission,  Whitehall,  S.W. 
August,  1877. 

(a)  See  note  (a)  on  p.  789,  ante,  (b)  See  ante,  p.  486. 

T.  3f 
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Yorai9. 


(iVo.  6.)  (a) 

(Chorit.  Trusts  Act,  1853,  s.  24.) 

Form  of  Application  to  the  Board  to  authorize  a  Sale. 

To  tlie  Charity  Oommissioners  for  England  and  Wales. 

In  the  matter  of  the  charity  called* ,  in   the   parish  of 

,  in  the  county  of ;  and 

In  the  matter  of  *'  The  Charitable  Trusts  Acts,  1853  to  1887." 

Thef  of  the  above-named  charity,  being  of  opinion  tliat, 

imder  the  special  circumstances  hereinafter  stated,  a  sale  of  the 
property  hereinafter  mentioned  wiU  be  advantageous  to  the  charitr, 
hereby  apply  to  the  Board  to  authorize  the  proposed  sale,  and  to 
give  such  directions  in  relation  thereto,  and  for  securing  the  due 
investment  of  the  money  arising  from  such  sale,  as  the  Boaid  maj 
think  fit. 

The  trustees  submit  to  the  Board,  in  relation  to  the  proposed  sale, 
the  following  particulars  as  to : — 

1.  The  mode  and  date  of  the  appointments  of  the  existing 
trustees  (if  any)  of  the  charity,  and  the  number  originally 
appointed. 

2.  The  general  objects  of  the  charity. 

3.  The  nature,  extent  and  description  of  the  property 
proposed  to  be  sold,  and  whether  it  forms  the  whole  or 
part  only  of  the  charity  estate. 

4.  The  township,  parish  and  county  in  which  the  said 
property  is  situate. 

5.  In  whom  the  legal  estate  in  the  said  property  is  now 
vested,  and  by  what  conveyance,  assurance,  or  other  means. 

6.  The  manner  in  which  the  said  property  has  been  let  or 
occupied  during  the  last  three  years. 

7.  The  amount  of  the  gross  annual  rent  or  income  arising 
therefrom  during  each  of  the  last  three  years. 

8.  The  amount  and  particulars  of  the  outgoings  or  deduc- 
tions from  such  rent  or  income  in  each  of  such  years. 

9.  The  present  annual  letting  or  rack-rent  value  thereof. 

10.  The  special  circumstances  imder  which  the  sale  is  pro- 
posed, and  the  advantages  likely  to  result  to  the  charity 
therefrom. 

11.  Whether  the  sale  is  proposed  to  be  made  by  public 
auction  or  private  contract,  and  whether  any  offer  for  the 
purchase  thereof  has  been  received,  and  the  terms  of  such 
offer,  if  any. 

12.  The  name,  description,  and  address  of  the  person  by 
whom  any  such  offer  has  been  made. 

13.  Whether  the  purchaser  will  accept  the  title  and  pay 
the  expenses  of  the  trustees  in  the  matter. 

14.  The  manner  in  which  it  is  proposed  that  the  purchase- 
money  shall  be  invested.  Note. — //  is  the  practice  of  the  Com- 
tnissioners  to  require  thaty  in  the  absence  of  special  circumstances 

Justifying  a  departure  from  the  rule,  the  purchase-money  shall 
be  invested,  in  trust /or  the  charity,  in  the  Government  Funds 
in  the  name  of  the  Official  Trustees  of  Charitable  Funds. 

15.  The  name  and  address  of  any  surveyor  by  whom  the 

(a)  See  note  (a)  on  p.  789,  ante. 
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said  property  has  been  or  is  proposed  to  be  surveyed  and  App.  n. 

valued  on  behalf  of  the  charity.     Note. — If  there  is  any  report  T<ma9. 

or  valuation,  or  any  map  or  plan  of  the  property,  the  same  should 

he  sent  herewith »     The  Commissioners  will,  if  they  think  ft, 

require  the  property  to  be  surveyed  and  valued,  and  the  proposed 

sale  to  be  reported  on  or  approved  by  a  surveyor  nominated  by 

themselves, 

declare  that  the  foregoing  statement  is  in  all  respects 

true  according  to information  and  belief. 

Dated  this day  of 18     • 

t 

*  Insert  the  UBoal  name  or  designation  of  the  oharity,  and  the  name  of  the  pariflh, 
township,  or  place  for  the  benefit  whereof  the  charity  was  founded,  or  in  wnich  it 
is  administered. 

t  The  application  may  be  made  by  the  trustees  or  persons  acting  in  the  adminis- 
tration of  tne  charity,  or  by  some  person  acting  on  their  behalf  and  by  their 
direction. 

X  The  date  and  the  signature,  address,  and  description  of  each  individual  applicant 
should  be  added  here.    Each  signature  should  begin  a  separate  line. 

If  the  applicants  be  a  corporate  body,  their  seal  should  be  attached. 


Form  Vo.  10. 

(iVb.  90.)  {a) 

(Charit.  Trusts  Act,  1853,  s.  24.) 

Charity  Commission. 

PBOPOSALS  FOE  SALES  OF  CHABITY  ESTATES. 

Instructions  to  Surveyors  (b). 

Surveyors  should  be  instructed  by  the  trustees  of  the  charity  to  inspect 
the  property  proposed  to  be  sold,  and  to  forward  to  this  office,  for  the 
information  of  the  commissioners,  a  valuation  and  report  based  upon 
their  inspection,  together  with  a  plan  of  the  property,  showing  its 
abuttals  and  approaches,  and  identifying  it,  as  far  as  possible,  with 
its  description  in  the  tithe  apportionment  of  the  parish,  or  in  any 
authoritative  map  or  survey  of  the  locality. 

The  report  should  furnish  information  upon  the  following,  as  well 
as  upon  any  other  material  points : — 

1 .  The  situation  and  general  description  of  the  property,  stating  the 
parish  (and  township,  or  other  subordinate  area,  if  any)  in  which  it  is 
comprised,  its  extent,  and  the  mode  of  cultivation. 

2.  The  tenancy  and  present  rental  of  the  property,  and  state  of  culti- 
vation of  the  land,  the  condition  of  the  buildings,  and  the  amount  of 
outlay  upon  them  necessary  for  the  maintenance  of  the  full  rent  of  the 
property. 

3.  The  present  improved  annual  letting  value,  and  the  amount  and 
incidence  of  the  land  tax,  tithe  rent-charge,  and  other  fixed  outgoings. 

4.  The  ordinary  market  value  in  fee  simple  in  possession. 

6.  The  additional  value  (stated  separately)  either  by  way  of  ac- 
commodation to  an  adjoining  owner,  or  to  a  tenant,  or  for  building 
purposes. 

(ff)  See  note  {a)  on  p.  789,  ante.  {b)  See  ante,  p.  490. 
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6.  The  prospect  of  a  future  increase  in  value  as  building  land,  or 
otherwise. 

7.  The  separate  values  (if  any)  of  the  timber  upon,  and  of  the 
mineralsi  brick,  earth,  &c.,  underlying  the  property. 

8.  The  mode  in  which  a  sale  may  most  advantageously  be  e£Pected, 
whether  by  private  contract  or  by  public  auction,  and  the  number, 
extent,  and  separate  values  of  the  lots  (if  any)  into  which  the  property 
should  be  divided,  and  which  should  be  indicated  on  the  plan. 

And,  where  part  only  of  a  property  is  proposed  to  De  sold, 

9.  The  effect  of  a  sale  upon  the  remainder  of  the  property,  and  its 
bearing  upon  the  value  of  the  part  offered  for  sale. 

Charity  Commission,  Whitehall,  S,  JF.^ 
August,  1877. 


Form  Vo.  11. 

{No.  87.)  {a) 
Conditions  of  Sale  {h). 

The  property  offered  for  sale  forms  part  of  the  endowment  of  the 

charity  called  or  known  as ,  and  the   sale  is  made  with  the 

consent  and  under  the  authority  of  an  order  of  the  Charity  Commis- 
sioners of  England  and  Wales. 

The  legal  estate  in  the  property  is  now  vested  in  the  Official  Trustee 
of  Charity  Lands,  under . 

The  vendors  are  selling  as  the  trustees  of  the  charity,  appointed  by 

[under  the  provisions  of  a  scheme]  ^ ,  and  the  purchaser  shall 

admit  the  sufficiency  of  the  title  of  the  said  trustees,  and  the  vendors 
shall  not  be  bound  to  deliver  any  abstract  of  title,  or  to  produce  any 
deeds  or  any  other  evidence  of  their  title  to  the  property  sold  than 
official  copies  of  the  orders  of  the  commissioners  appointing  the  said 
trustees,  vesting  the  legal  estate  in  the  property  in  the  Official  Trustee 
of  Charity  Lands,  and  sanctioning  the  present  sale,  and  a  statutory 
declaration  made  by  some  competent  person  that  the  property  sold  was 
included  in  the  two  orders  last  mentioned,  and  has  been  in  the 
possession  of  the  trustees  of  the  charity  for  upwards  of  thirty  years, 
which  copies  and  declaration  respectively  shall  be  prepared  and 
furnished  at  the  expense  of  the  purchaser. 

The  purchaser  shall  admit  the  validity  of  the  appointment  of  those 
of  the  vendors  who  have  been  appointed  trustees  under  the  provisions 
of  the  said  scheme,  and  shaU  accept  as  correct  a  list  of  the  trustees 
signed  by  their  derk  or  secretary. 


Form  Vo.  12. 

{No.  88.)  {a) 
Conditions  of  Sale  (5). 
nrhere  title         The  property  offered  for  sale  forms  part  of  the  ancient  possessions 

derived  under    of  the  charity,  called ,  created  by ,  dated  the day 

deed  or  will,'}     of        ■     ,  18 — ,  of  which  charity  the  vendors  are  the  present  trustees 

under  or  by  virtue  of ,  dated  the day  of ,  18 — . 

The  property  is  offered  for  sale  by  the  vendors  as  the  trustees  of  the 
said  wiarity,  with  the  consent  and  under  the  authority  of  the  Charity 
Commissioners  for  England  and  Wales.  The  purchaser  shaU  admit 
the  sufficiency  of  the  title  of  the  said  trustees  under  the  said , 


(«)  See  note  {a)  on  p.  789,  antc^ 


(h)  See  ante,  p.  491. 
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and  the  Tenders  shall  not  be  bound  to  deliver  any  abstract  of  title,  or       App.  IL 
to  produce  any  other  evidence  of  their  title  to  the  property  sold,  than     3fo"al>' 

the  said ,  an  attested  copy  of  which  will  be  furnished  to  the 

purchaber,  if  desired  by  him,  at  his  expense,  but  the  original  of  which 
will  be  retained  by  the  vendors ;  and  an  official  copy  of  the  order  of 
the  said  commissioners  authorizing  the  sale,  and  a  statutory  declara- 
tion made  by  some  competent  person,  that  the  property  sold  has  been 
in  the  possession  of  the  trustees  of  the  said  charity  for  upwards  of 
thirty  years,  which  copies  and  declaration  respectively  shall  be  prepared 
and  furnished  at  the  expense  of  the  purchaser. 


Form  Vo.  13. 

{No.  92.)  (a) 
Conveyance  {h). 

Note. — TkUform  is  intended  for  guidance  in  preparing  the  deed  of  conveyance  $o  far 
only  aa  it  relates  to  the  Official  Trustee  of  Charity  Land*.  The  legal  advisers  of  the 
trmtees  or  governors  must  remain  responsible  for  the  technical  suffieietiey  of  the  deed  in 
other  respects. 

This  Indenture  made  the  day  of  ,    18 — ,  between 

Daniel  Eobert  Fearon,  Esquire,  the  secretary  for  the  time  being  of 
the  Board  of  Charity  Commissioners  for  England  and  Wales,  and  as 
such  **the  Official  Trustee  of  Charity  Lands,"  hereinafter  called  the 

official  trustee,  of  the  first  part,  A.  B.,  C.  D.,  and  E.  F.,  of  , 

in  the  county  of ,  being  the  trustees  [^govem'ora']  of  the  [chartt    J 

of  the  second  part,  and \^purchaser]  of  the  third  part. 

Whereas  the  parties  hereto  of  the  second  part,  hereinafter  referred  to 
as  the  trustees  {govemorf\y  are  the  duly  constituted  trustees  [^governors] 
of  the  said  chant     . 

And  whereas  \hy  an  order  made  hy  the  said  Board  on  the  ■ 

day  of ,  18 — ],  [by  a  Scheme  made  under  the  Endoxced  Schools 

ActSy  and  approved  by  Her  Majesty  in  Council  on  the day  of 

,   18 — ],  the  legal  estate  in  the  land  intended  to  be  hereby 

conveyed  was  vested  in  the  official  trustee  in  trust  for  the  charit     . 

And  whereas,  by  an  order  made  by  the  said  Board  on  the day 

of ,  18 — ,  the  trustees  [yovernors']  were  authorized  within 

months  from  the  date  thereof,  to  sell  the  land  described  in  the  schedule 
thereto   (being  the  land  hereinafter  mentioned  and  intended  to  be 

hereby  conveyed)  for  not  less  than  £ ,  and  to  do  and  execute 

all  proper  acts  and  assurances  for  carrying  the  said  sale  into  effect, 
and  to  give  a  conclusive  discharge  to  the  purchaser  for  the  purchase- 
money  to  arise  from  such  sale ;  and  by  the  last  recited  order  the  official 
trustee  was  ordered  and  directed  to  concur  in  the  conveyance  of  the 
said  land  if  his  concurrence  should  be  required.     Now  this  indenture 

witnesseth,  that  in  consideration  of  the  sum  of  £ paid  to  the 

trustees  [yovemors']  by  the  said  [purchaser^  for  the  purchase  of  the  fee- 
simple  of  the  said  land,  the  receipt  of  which  the  trustees  [governors'] 
hereby  acknowledge,  the  said  Daniel  Eobert  Fearon,  pursuant  to  the 
order  and  direction  given  to  the  official  trustee  by  the  last-recited 
Order,  and  at  the  request  of  the  trustees  [governorsif  testified  by  their 
execution  hereof,  hereby  conveys,  and  the  trustees  [governors']  as 
trustees  hereby  convey  and  confirm  to  the  said  [purchaser]  all  [parcels] 
to  hold  to  and  to  the  use  of  the  said  [purchaser]  in  fee-simple. 

Note. — The  official  tnuteo  does  not  enter  into  any  covenants, 
(a)  See  note  (a)  on  p.  789,  ante.  (b)  See  attte,  p.  491* 
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App.n. 

7orml4. 


Form  Vo.  14. 

{No.  7.)  (a) 

(Chant.  Trusts  Act,  1853,  s.  24.) 

Form  of  Application /or  the  Authority  of  the  Board  for  an  Exchange. 

To  the  Charity  Commissioners  for  England  and  Wales. 

In  the  matter  of  the  Charity  called* ,  in  the  of 

,  in  the  coimty  of . 


The  undersigned  being  thef 


-  of  the  above-named  charity,  and 


being  of  opinion  that,  under  the  special  circumstances  mentioned  in 
the  subjoined  statement,  an  exchange  of  the  particular  property  themn 
also  mentioned,  and  belonging  to  the  charity,  can  be  effected  on  such 
terms  as  to  increase  the  income  thereof  or  to  be  otherwise  advantageous 
to  the  charity,  hereby  request  the  Board  to  inquire  into  such  circum- 
stances ;  and  if  after  inquiry  the  Board  are  satisfied  that  the  proposed 
exchange  will  bo  advantageous  to  the  charity,  to  authorize  such  ex- 
change, and  to  give  such  directions  in  relation  thereto,  and  for  secur- 
ing the  due  investment  of  the  money  to  be  paid  by  way  of  equality  of 
exchange  (if  any)  for  the  benefit  of  the  charity,  as  the  BoisLrd  may 

f.biTilr  fit. 

State, 

1.  The  mode  and  date  of  the  appointments  of  the  existing 
trustees  (if  any)  of  the  charity,  and  the  number  originally 
appointed. 

2.  Whether  the  charity  property  is  legally  vested  in  such 
trustees,  and,  if  so,  by  what  conveyance  or  assurance. 

The  particular  Property  hereinbefore  referred  to,  and  belonging  to 
the  said  Charity,  and  proposed  to  be  exchanged,  is  situate  in  the 

township  of  in  the   Parish  of  in  the  County  of 

and  is  described  as  follows : — 


DMcriptiaiL 

Extent. 

How  let  or 
oocnpied. 

Present  GroBs 
Annual  Value. 

Deductions. 

The  Property  proposed  to  be  exchanged  for  the  Lands  and  Heredita- 
ments hereinbefore  described  is  situate  in  the  township  of 

in  the  Parish  of in  the  County  of and  is  described 

as  follows : — 


Deeoription. 

Extent. 

How  let  or 
occupied. 

Present  GroBB 
Annual  Value. 

Deductions. 

(a)  See  note  (a)  on  p.  789,  ante. 
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State,  App.  ir. 

3.  The  estate  and  interest  of  the  charity  in  the  property  Ponnl4. 
proposed  to  be  exchanged. 

4.  Whether  the  charity  is  possessed  of  property  in  addition 
to  that  proposed  to  be  exchanged. 

5.  The  special  circumstances  under  which  the  exchange  is 
proposed,  and  the  advantages  likely  to  result  to  the  charity 
therefrom. 

6.  The  name,  quality,  profession  or  occupation  and  address 
of  the  person  with  whom  the  exchange  is  proposed  to  be  made. 

7.  The  estate  or  interest  of  such  person  in  the  property  to 
be  given  by  him  in  exchange. 

8.  The  manner  in  which  the  property  to  be  given  in 
exchange  and  the  property  to  be  received  in  exchange  by  the 
charity  have  respectively  been  let  or  occupied  during  the  last 
three  years ;  and  the  amount  of  the  gross  and  net  annual 
rents  or  income  arising  therefrom  during  the  same  period. 

9.  The  amount  of  the  money  (if  any)  to  be  received  or  paid 
by  way  of  equality  or  exchange. 

10.  The  manner  in  which  the  money  (if  any)  to  be  so 
received  by  the  charity  is  proposed  to  be  invested  and  secured, 
or  in  which  any  money  to  be  so  paid  by  the  charity  is  proposed 
to  be  raised  or  provided. 

11.  The  name  and  address  of  any  surveyor  by  whom  the 
properties  to  be  given  and  taken  in  exchange  respectively 
nave  been  or  are  proposed  to  be  surveyed  and  valued  on 
behalf  of  the  charity. 

Note, — ^If  there  is  any  report  or  valuation,  or  map  or  plan 
of  the  properties  referred  to,  the  same,  or  a  cojjy  of  each, 
should  be  sent  herewith.  The  commissioners  will,  if  they 
think  fit,  require  such  properties  to  be  surveyed  and  valued, 
and  the  proposed  exchange  to  be  reported  on  or  approved  by 
a  surveyor  appointed  by  themselves. 

We  declare  that  the  foregoing  statement  is  in  all  respects 
true,  according  to  our  information  and  belief. 
Dated  this day  of ,  18 — . 

*  Insert  the  usual  name  or  designation  of  the  charity,  and  the  name  of  the  pariah, 
township,  or  place  for  the  benefit  whereof  the  charity  was  founded,  or  in  which  it  la 
administered. 

t  TmsteeB  or  persona  acting  in  the  adminiatratloii. 


Form  Vo.  16. 

(mi.)  (a) 

(C!harit.  Trusts  Amend.  Act,  1855,  s.  22.) 

Form  of  Application  for  an  Order  of  the  Board  for  the  Payment  of  Money 
to  "  The  Official  Trustees  of  Charitable  Funds.'' 

To  the  Charity  Commissioners  for  England  and  Wales. 

In  the  matter  of  the  Charity  called  * ,  in  the  ■  of 

,  in  the  county  of . 

The  undersigned  being  f ,  the  particulars  and  trusts  of  which 

are  stated  in  the  accompanying  paper,  |  and  being  desirous  that  the 

{a)  See  note  (a)  on  p.  789,  anU,- 
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App-  n.      gaid  sum  of should  be  paid  to  the  banking  account  of  "  The 

^•™  ^**  Official  Trustees  of  Charitable  Funds,"  request  the  Board  to  issue  an 
order  for  that  purpose. 

§- dechu'e  that  the  above  statements  are  in  all  respects  true. 

Da 


Dated  this day  of ,  18- 


*  Insert  usnal  name  or  designation  of  the  charity  to  which  the  money  proposed  to 
be  paid  belongs,  and,  if  the  charity  is  local,  the  name  of  the  parish,  township,  or 
place  for  the  l^nefit  whereof  it  has  been  founded. 

t  The  applicants  should  here  state  in  what  manner  or  capacity  they  are  possessed 
or  interested  in  the  monej  proposed  to  be  paid,  and  must  state  the  amount. 

X  An  extract  or  copj  of  the  will  or  deed  creating  the  trust  should  be  sent,  if 
possible,  with  the  application. 

il  or  we. 
The  applicants  should  here  sign  their  names,  adding  their  professbne  or 
ooonpatlons  and  residences. 


Form  Vo.  16. 

{No.  2.)  (a) 

(Chorit.  Trusts  Amend.  Act,  1855,  s.  22.) 

Form  o/  Application /or  an  Order  o/ the  Board  o/  Charity  Commissioners 
for  England  and  Wales ^  authorising  the  Transfer  of  Stock  to  "  The 
Official  Trustees  of  Charitable  Funds,'' 

To  the  Charity  Commissioners  for  England  and  Wales. 

Whitehall,  London,  S.W. 

In  the  matter  of  the  Charity  called* . 

The  undersigned  being  f submit  the  following  statements : — 

1.  The  above  charity  is  possessed  of  £  J per  cent.  Annuities, 

standing  in  the  names  of^ in  the  books  of  the  Governor  and 

Company  of  the  Bank  of  ^gland  upon  the  trusts  stated  in  the  accom- 
panying paper.  || 

2.  For  the  purpose  of  security  or  convenient  administration  the  said 
annuities  ought  to  be  transferred  to  the  account  of  ''The  Official 
Trustees  of  (Charitable  Funds,"  and  the  arrears  of  dividends  (if  any) 
due  thereon  should  be  received  and  recovered  for  the  benefit  of  the 
said  charit  — . 

S.f 
4.** 

Under  the  foregoing  circimistances  the  imdersigned  are  desirous  of 
obtaining  an  order  of  the  Board  authorising  the  transfer  of  the  above- 
mentioned  sum  of  £ per  cent.  Annuities, 

Or,  if  necessary,  a  like  order  vesting  in  "  The  Official  Trustees  of 
Charitable  Funds,"  the  right  to  call  for  the  transfer  of  and  to  transfer 
the  same  stock, 

Into  the  name  of  "The  Official  Trustees  of  Charitable  Funds,"  in 
trust  for  the  said  charit  — .  And  also  to  receive  and  recover  in  trust 
for  the  said  charit  — ,  all  dividends  accrued  from  the  said  annuities 
which  shaU  be  in  arrear  at  the  time  of  such  transfer. 

declare  that  the  above  statements  are  in  all  respects  true, 

according  to information  and  belief. 

Dated  this day  of 188 — . 

n 

*  Insert  usual  name  or  designation  of  the  charity  to  which  the  stock  proposed  to 
(a)  See  note  (a)  on  p.  789,  ante. 
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be  transferred  belongs ;  and  if  the  obarity  is  local,  the  name  of  the  parish,  town-        App.  II. 
ship,  or  place  for  the  benefit  whereof  it  has  been  fonnded.                                               Form  16. 
f  Applications  maj  be  made—  

1.  By  theperaon  or  persons  in  whose  name  ornames  the  stock  to  be  transferred  stands^ 
or^  if  they  are  all  deceased, 

2.  By  any  of  the  trustees  or  persons  administering  or  claiming  to  administer  the 
charity,  or, 

3.  By  any  person  interested  therein,  or, 

4.  By  two  or  more  inhabitants  of  any  parish  or  place  within  which  it  is  administered 
or  applicable. 

The  specific  capacity  of  the  applicants  to  be  stated. 

X  Insert  exact  amount  and  correct  description  of  stock. 

\  Also  the  names,  residences,  and  descriptions  exactly  as  stated  in  the  bank  books  of 
thepersons  in  whose  names  the  stock  now  stands. 

(The  stock  receipt  should  also  be  sent  if  possible.) 

II  An  extract  or  copy  of  the  deed  t)r  will  creating  the  tmst  should  be  forwarded 
with  this  application,  unless  the  foundation  of  the  charity  be  already  recorded  in 
the  Parliamentary  Beports,  to  which  reference  should  then  be  made. 

%  1i  any  of  the  stockholders  should  be  dead,  their  names  i^ould  be  stated  here ; 
and  it  should  also  be  stated  whether  their  deaths  have  becoi  proved  at  the  Bank  of 
England,  either  in  respect  of  the  aboye  or  any  other  sum  of  stock.  If  so,  either  the 
bank  register  numbers  marked  on  the  probates  of  their  wills  or  letters  of  adminis- 
tration ;  or,  the  amount  and  description  of  stock  in  respect  of  which  their  deaths 
have  been  proved,  should  likewise  be  stated.  Failing  this,  certificates  of  their 
burial  should,  if  possible,  be  forwarded  with  this  application. 

**  State  whether  it  is  proposed  to  transfer  the  stock  by  personal  attendance  at 
the  bank  or  under  power  of  attorney.  In  the  latter  case,  if  desired,  a  blank  power 
will  be  procured  and  forwarded  to  the  applicants  for  execution ;  the  cost  of  the 
power  (11<.  6(/.)  being  paid  out  of  the  dividends. 

ft  State  whether  there  are  any  dividends  at  present  due,  in  respect  of  the  said 
sum  of  stock,  and  the  amount. 

XX  The  applicants  should  hero  sign  their  names  in  full,  also  their  addresses  and 
descriptions. 


Form  BTo.  17. 

{No.  93.)  (fl) 

Charity  Commission. 

Memorandum  as  to  the  Tranefer  of  Funds  affected  hy  Charitable  Trusts 

to  "  The  Official  Trustees  of  Charitable  Funds.'*  Charitable 

The  Official  Trustees  of  Charitable  Funds  are  empowered  to  hold  in  Trusts  Act, 
perpetual  succession,  stocks,   shares,  securities,  and  moneys,  which  i^^  c  124?^ 
deyolye  upon  their  successors  without  transfer  or  assignment.  g.  ig.  '      ^' 

By  the  Charitable  Trusts  Acts,  provision  is  made  for  the  transfer  or  ciiaritable 
payment  to  the  Official  Trustees  of  Charitable  Funds,  of  stock  or  Trusts  Act, 
money  in  trust  for  a  charity,  by  any  person,  and  especially  by  trustees  1853  (16  &  17 
or  other  holders  of  charitable  funds, — by  the  representatives  of  those  Vict.  c.  137), 
persons, — and  by  persons  desirous  of  discharging  any  legacy  or  charge  Qif  ^'♦-m 
given  or  made  to  or  for  the  benefit  of  any  charity.  TrSs  A<5; 

A  payment  or  transfer  may  be  made  to  the  Official  Trustees  of  Cha-  1856,  s.  22.' 
ritabie  Funds  under  these  provisions,  in  pursuance  of  an  order  of  the  Charitable 
Board  of  Charity  Commissioners  for  England  and  Wales  for  that  pur-  Trusts  Act, 
pose,  which  furnishes,  by  express  statutory  provision,  a  complete  l^^^i  >•  26. 
indemnity  to  all  companies  and  persons  making  a  payment  or  transfer  Charitable 
or  otherwise  acting  in  obedience  to  it.  Trusts  Act, 

The  official  trustees  have  no  power  to  interfere  in  the  administration  ^^^*»  ••  ^^' 
of  the  income,  or  in  the  management  of  any  charity,  and  their  duty  is  ^2|"^^ 
confined  to  remitting  periodically  the  dividends  and  income  of  the  TaSt^^M* 
funds  standing  in  their  name,  free  from  income  tax,  by  drafts  on  the  ^  \f\.  ' 
Bank  of  Enghtnd,  through  a  banker  or  otherwise,  to  or  according  to  Tr^to  Ai^ 

(a)  See  note  («)  on  p.  789,  ante.  ^^^^'  •'  ^^' 
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App.  IL      the  order  of  the  adminiBtering  trustees  of  the  charity  in  trust  for  which 
rarmlT.      ^^  funds  are  held,  for  the  purpose  of  being  applied  hy  them  to  the 
objects  of  the  trust. 

The  general  advantages  of  Testing  charitable  funds  in  the  official 
trustees,  in  addition  to  the  absolute  indemnity  thus  afforded  to  the 
trustees  or  administrators  of  a  charity,  are  as  follows  : — 

(a)  The  necessity  for  periodical  transfers  of  stock  upon  appointments 

of  new  trustees,  at  a  constantly  recurring  cost  to  the  charity, 
is  obviated. 

(b)  Charitable  funds  held  by  individual  trustees,  in  coiirse  of  time 

frequently  become  vested,  either  in  a  single  surviving  trus- 
tee, or  in  a  personal  representative  of  a  surviving  trustee,  or 
in  some  other  stranger  to  the  trust,  or,  again,  they  remain 
either  uninvested  or  invested  in  unauthorized  securities.  All 
risk  to  the  security  or  productiveness  of  trust  funds  which 
may  thus  arise,  is  avoided  where  funds  are  vested  in  the 
official  trustees. 

(c)  Where,  especially  on  the  foundation  of  a  charity,  funds  are  in 

the  hands  of  persons,  whether  executors  or  others,  who  are 
not  constituted^  or  do  not  desire  to  become  the  administering 
trustees  of  the  charity,  they  can,  by  vesting  the  trust  fund  in 
the  official  trustees,  not  merely  relieve  themselves  of  aU  re- 
sponsibility, but  will  ensure  its  due  application  in  conformity 
with  the  trusts  attaching  to  it,  by  trustees  duly  appointed  by 
the  Board. 
It  is  obvious  that,  apart  from  personal  considerations,  considerable 
risk  of  loss,  or  of  the  occurrence  of  difficulty  in  tracing  the  existence 
of  trust  funds,  arises,  both  where  stock  or  other  securities  are  held  by 
a  single  individual  or  by  strangers  to  the  trust,  and  also,  where  sums 
of  cash  are  allowed  to  remain  in  private  hands  uninvested.     In  these 
cases  the  devolution  of  the  fund,  on  the  death  of  the  holder,  must, 
almost  certainly,  take  a  course  foreign  to  the  trust,  and  the  property 
of  the  charity  may  probably  become  mixed  with,  and  undistinguishable 
from,  private  fimds.     In  any  of  these  cases  it  will'  be  the  duty  of  the 
Gonmiissioners,  in  accordance  with  the  invariable  practice  of  Courts 
of  Equity,  to  take  steps  to  ensure  the  safe  custody  of  the  fund  by 
means  of  its  transfer  or  payment  to  the  official  trustees. 


Form  Vo.  18. 

(iVTo.  9.)  (a) 

(Chant.  TrufltB  Act,  1860,  s.  2.) 

To  the  Charity  Comnmsioners /or  England  and  Wales. 

In  the  matter  of  the  Charit —  in  the  Parish  of ^  in  the 

County  of ;  and 

In  the  matter  of  "The  Charitable  Trusts  Acts,  1853  to  1887." 
♦ hereby  apply  to  the  Charity  Commissioners  for  an  order — 

1.  Eemovingf from  the  office  of  trustee  of  the  charit — ; 

2.  Appointing  new  trustees  of  the  charit —  ; 

3.  Establishing  a  scheme  for  the  administration  of  the  charit — ; 
and  giving  all  necessaiy  and  proper  incidental  directions  in  relation 
thereto. 

Dated  this day  of ,  18—. 

X         . 

(a)  See  note  (a)  on  p.  789,  ante. 
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The  applicants  submit  to  the  oominissioners  the  following  recom-      kpp.  II. 
mendation8,§  viz. : —  Form  18. 

1.  That  II ,  who  have  expressed  in  writing  their  willingness, 

if  ultimately  appointed,  to  accept  and  act  in  the  trusts,  should  be 
appointed  trustees  of  the  charit — . 

2.  That  a  scheme  to  the  following  efEect  should  be  established  for 
the  administration  of  the  charit — ,  viz. : — 

Note. — ^The  application  should  be  made  in  conformity  with  the  instmctiona  and 
directions  set  forth  in  the  annexed  sheet. 

•  I  or  We. 

t  Insert  fall  name,  address,  and  description  of  each  retiring  trustee. 

%  The  applicants  should  sign  their  names  here,  adding  the  capacity  in  which  they 
apply ;  t.  tf.,  whether  as  trustees,  inhabitants,  or  otherwise.  See  Instructions, 
sect.  3. 

}  See  Instructions,  sect.  8. 

I  Insert  full  name,  address,  and  description  of  each  proposed  trustee. 


Charity  Commission. 

Instructions  and  Directions  to  he  observed  in  applying  to  the  Board /or  an 
Order  under  "  The  Charitable  Trusts  Act,  1860." 

Note. — This  sheet  need  not  be  returned,   but  may  be  detached  and 
retained  by  the  applicants, 

1.  The  application  must  be  made — 

{A)  In  the  case  of  a  charity  having  a  gross  annual  income  of  50/.  or 
upwards,*  by,  either — 

(a)  All  the  trustees  or  persons  acting  in  the  administration 

of  the  charity ;  or — 
(Jb)  A  majority  of  those  trustees  or  persons : 
{B)  In  the  case  of  a  cnarity  having  a  gross  annual  income  of  less 
than  50/., t  by,  either — 

(a)  All  or  any  one  or  more  of — 

1.  The  trustees  of  \ 

2.  The  persons  administering  f  the  charity ; 

3.  The  persons  claiming  to  administer  (  or 

4.  The  persons  interested  in  ) 

(5)  Any  two  or  more  inhabitants  of  any  parish  of  place 
within  which  the  charity  is  administered  or  applic- 
able. 

2.  The  application  must  be  made*  in  writing,  or  partly  in  print  and 
partly  in  writing. 

8.  The  application  (unless  the  applicants  are  a  body  corporate)  must 
be  signed  by,  either — 

(a)  The  applicants;* 
Or — if  the  applicants  are  the  trustees  or  the  persons  acting  in  the 
administration  of  the  charity, — 

{b)  Adj  person  authorized  in  that  behalf  by  a  resolution 
passed  by  a  majority  of  those  trustees  or  persons 
who  are  present  at  a  meeting  of  their  bo<^  duly 
constituted  and  vote  on  the  question.} 

4.  If  the  apx)licants  are  a  body  corporate  the  application  must  be 
made  imder  their  common  seal.* 

5.  When  the  application  is  signed  by  any  person  in  pursuance  of  a 
resolution  (see  §  3  {b)  above),  it  should  be  acoompanied  by  a  copy  of 
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App.  n.      the  reeolution,  and  a  statement  of  the  names  of  the  persons  present  at 
Form  H.       ^^  meeting,  and  of  the  numbers  voting  for  and  against  the  resolution, 
with  all  further  necessary  information. 

6.  The  application  should  be  accompanied  by  a  statement  showing — 
(i)  The  date,  title,  and  other  particulars  of  the  Act  of  Parliament, 

charter,  decree,  order,  scheme,  will,  deed,  or  other  instrument 
by  which  the  charity  is  now  regulated ; 

(ii)  The  name  (in  full),  address  and  description,  and  also  the  dato 
and  mode  of  appointment,  of  each  of  the  present  trustees  or 
persons  acting  in  the  administration  of  the  charity ;  and 

(iii)  The  endowments  now  belonging  to  the  charity,  §  showing,  in 
the  case  of  realty  not  in  hand,  the  manner  in  which  Uie  same 
is  let  or  occupied,  and,  in  the  case  of  personalty,  the  existing 
investment  or  employment  thereof,  and  in  what  names  such 
investments  are  made.  A  form  (numbered  104)  for  this 
purpose  can  be  obtained  at  the  office  of  the  commissioners. 

7.  The  annexed  form  of  application  includes  the  three  most  usual 
objects  of  application,  viz. :  (1)  the  appointment,  (2)  the  removal,  of 
trustees,  and  (3)  the  establishment  of  a  scheme ;  but  any  one  or  more 
of  these  may  be  omitted  from,  or  any  other  of  the  objects  specified  in 
section  2  of  *'  The  Charitable  Trusts  Act,  1860,"  ||  may  be  included  in, 
the  application,  as  may  be  desired. 

8.  The  application  itself  should  not  be  limited  or  qualified  in  any 
way,  but  it  may  be  accompanied  by  any  recommendations  or  sugges- 
tions— as,  for  instance,  the  names  of  the  proposed  new  trustees,  or  the 
provisions  of  the  proposed  new  scheme — which  the  applicants  may 
think  fit  to  submit  to  the  commissioners  for  consideration.  A  form  in 
which  recommendations  and  suggestions  may  be  made,  will  be  found 
endorsed  upon  the  annexed  form  of  application ;  but  a  separate  paper 
may,  if  preferred,  be  used  for  this  purpose. 

9.  Every  recommendation  of  a  person  for  appointment  as  trustee  of 
a  charity  should  be  accompanied  by  a  statement  to  the  effect  that  he 
has  expressed  in  writing  his  willingness,  if  ultimately  appointed,  to 
accept  and  act  in  the  trust. 

10.  No  application  by  or  on  behalf  of  the  trustees  or  persons  acting 
in  the  administration  of  a  charity  can  be  entertained  by  the  commis- 
sioners unless  and  until  all  proper  accounts  in  relation  to  the  charity 
have  been  transmitted  to  the  commissioners,  as  required  by  law,^  in 
respect  of  at  least  three  complete  financial  years  next  preceding  the 
date  of  the  application. 

11.  An  oi^er  appointing  a  new  trustee,  whether  directly  or  by 
means  of  a  scheme,  is  chargeable  with  a  stamp  duty  of  ten  shillings, 
and  an  order  conveying  or  transferring  any  property  for  the  purpose  of 
effectuating  such  appointment  is  chargeable  with  a  further  stamp 
duty  of  ten  shillings.**  Every  application  to  the  commissioners  for 
an  order  involving  either  or  both  of  these  objects  should  therefore  be 
accompanied  by  a  postal  order  (crossed  "Bank  of  England")  for  the 
amount  of  the  duty  or  duties  chargeable  thereon ;  the  commissioners 
will  at  the  proper  time  pay  the  duty,  and  procure  the  requisite  stamp 
or  stamps  to  be  impressed  on  the  order. 

♦  23  &  24  Vict.  0.  136,  8.  4. 

t  23  &  24  Vict.  c.  136,  s.  2,  and  16  &  17  Viot.  o.  137,  s.  43. 

%  32&33  Vict.  0.  110,  8.  6. 

6  18  &  19  Vict.  c.  124,  8.  44. 

(1  23  &  24  Vict.  0.  136. 

4  16  &  17  Vict.  o.  137,  8.  61,  and  18  &  19  Vict.  c.  124,  s.  44. 

•♦  33  &  34  Vict.  c.  97,  88.  3,  78. 
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Form  Vo.  19. 

{No.  11.)  (a) 
(Chant.  Trusts  Act,  1860,  s.  2.) 

Form  of  Application  for  an  Order  of  the  Board  of  Charity  Commia- 
sioners  for  England  and  Wales,  vesting  in  '*  The  Official  Trustees 
of  Charitable  Funds, ^^  the  right  to  call  for  the  transfer  of  Stock, 

To  the  Charity  Commissioners  for  England  and  Wales. 

In  the  matter  of  the  Charity  called ,  in  the  parish  of , 

in  the  county  of . 

The  undersigned  being* ,  submit  the  following  statements: — 

1st.  The  above  charity  is  possessed  of  £t per  cent,  annuities, 

standing  in  the  names  of  J ,  in  the  books  of  the  Governor  and 

Company  of  the  Bank  of  England  upon  the  trusts  stated  in  the . 

2nd.  For  the  purpose  of  security  or  convenient  administration  the 
said  annuities  ought  to  be  transferred  to  the  account  of  ''The  Official 
Trustees  of  Charitable  Funds,"  and  the  arrears  of  dividends  (if  any) 
due  thereon  should  be  received  and  recovered  for  the  benefit  of  the 
said  Charit — . 

3rd.  The  said are  all  deceased  and  § . 

Under  the  foregoing  circumstances  the  undersigned  are  desirous  of 
obtaining  an  order  of  the  Board  vesting  in  *'The  Official  Trustees  of 
Charitable  Funds,"  the  right  to  call  for  the  transfer  of  and  to  transfer 
into  their  name  in  trust  for  the  said  Charit—,  the  above-men- 
tioned sum  of  £ per  cent,  annuities.     And  also  to  receive  and 

recover  in  trust  for  the  said  Charit — ,  all  dividends  accrued  from 
the  said  annuities  which  shall  be  in  arrear  at  the  time  of  such 
transfer. 

We  declare  that  the  above  statements  are  in  all  respects  true 
according  to  our  information  and  belief . 

Dated  this day  of ,  18—. 


*  Applications  may  be  made — 

By  uie  trustees  or  persons  acting  in  the  administration  of  the  charity  or  by  a 
majority  of  them,  or  (where  the  income  of  the  charity  does  not  amount  to  £50  or  up- 
wards)— 

By  any  one  or  more  of  the  trustees  or  persons  administering  or  daiming  to 
administer  or  interested  in  the  charity  or — 

By  9S1J  two  or  more  inhabitants  of  any  parish  or  place  within  which  the  charity 
la  administered  or  applicable. 

t  Insert  exact  amount,  and  correct  deecrii>tLon  of  stock. 

X  Also  the  names,  residences,  and  descriptions  exactly  at  stated  in  the  bank  booke  of 
the  persons  in  whose  names  the  stock  now  stands. 

}  Any  other  circumstances  material  to  the  application  should  here  be  stated. 

11  The  applicants  should  here  sign  their  names  in  full,  and  should  add  their 
adoresses  and  descriptions. 

(a)  See  note  (a)  on  p.  789,  ante. 


App.  II. 
7or]iil9. 
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App.n. 

'orm».  Form  Ho.  20. 


{No.  12.)  (a) 

(Chant.  Trusts  Act,  1860,  s.  2.) 

Form  of  Application  to  the  Board  to  approve  Provisional  Appointmentt 
of  Trustees  or  Governors  under  Schemes. 

To  the  Charity  Commissioners  for  England  and  Wales. 

In  the  matter  of  the  Chant —  in  the  Parish  of ,  in  the 

County  of ,  now  regulated  by  a  Scheme  ♦ . 

The  imdersigned,  beingf of  the  above-mentioned  Charit— , 

submit  the  following  statement : — 

1.  A  vacancy  in  the  office  of occunred  on  the dav  of 

,  18—,  by  thej  of  § . 

2.  At  a  special  meeting  of  the duly  held  on  the day 

of ,  18 — ,  at  which  there  were  present : — 


'- (in  the  chair), 

nsionaUv 


It  was  resolved  that|| be  provisionally  appointed  to  fill  sodi 

vacano — . 

3.  Under  the  foregoing  circumstances  the now  apply  to  the 

Charity  Commissioners  to  approve  such  provisional  appoiatment  under 
their  official  seal. 

declare  that  the  above  statements  are  in  all  respects  tine 

according  to information  and  belief. 

Dated  this day  of ,  18 — . 

11 

*  State  when  and  by  what  authority  the  scheme  was  established  or  made. 
t  The  application  may  be  made  by  the  chairman  of  the  meeting  or  by  the  cleEfc, 
on  behalf  of  the  tmstees  or  governors. 

?  State  cause  of  vacancy. 
State  fuU  name,  address,  and  description  of  trustee  or  governor  who  vacates 
his  office. 

jl  State  fuU  name,  address,  and  description  of  proposed  new  trustee  or  governor. 
*ir  The  applicant  or  applicants  should  here  sign  their  names,  adding  the  capacity 
in  which  they  make  the  application. 


Form  Vo.  21. 

{No.  92.)  {a) 
Application  under  "  The  Charitable  Trustees  Incorporation  Act,  1872." 

Note. — ^All  applications  not  made  on  the  printed  form  should  be  writteoa  on 
foolscap  paper,  booktcise^  with  a  margin  to  the  left  hand  of  the  first  and  third,  and 
to  the  right  hand  of  the  second  and  fourth,  pages. 

[10*.  stamp  to  he  impressed  here."] 

To  the  Charity  Commissioners  for  England  and  Wales. 

The  application  of  the  undersigned  persons,  being  the  whole  of 

the  present  trustees  of  the  diarity  called  or  known  as , 

in  the  parish  of ,  in  the  county  of . 

I.  The  charity  was  created  and  constituted  for  * purposes  by 

[a  deed  or  instrument,-^  dated  the day  of  — — ,  1         J,  or  \hy 

the  will  of ,  dated  the day  of ,  1         ,  and  proved 

(a)  Bee  note  (a)  on  p.  789,  ante. 
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in  the Court  of ,  on  the day  of ,  1         ],  a      ^PP«  ^^ 

copy  whereof  is  appended  to  this  application.  J  gona  8X> 

II.  The  charity  is  now  governed  by  [^certain  rules  and  reffulationsjf 
^^[^  § ]>  *  copy§  whereof  is  also  appended  to  this  application. 

III.  A  statement  and  short  description  of  the  property,  real  and 
personal,  now  possessed  by,  or  belonging  to,  or  held  on  behalf  of  the 
charity,  and  of  the  income  derived  therefrom,  or  otherwise  receivable 
for  the  purposes  of  the  charity,  are  given  in  the  First  Schedule  hereto. 

rV.  The  names,  residences,  and  descriptions  of  the  present  trustees 
of  the  charity,  and  the  mode  and  date  of  their  respective  appointments, 
are  stated  in  the  Second  Schedule  hereto.  The  vacancies  which  have 
occurred  in  the  trust  since  the  last  appointment  of  trustees,  and  the 
date  and  mode  of  the  occurrence  of  each  vacancy,  are  also  stated  in 
the  same  schedule. 

V.  The  following  is  the  proposed  title  ||  of  incorporation  : 

"VT.  The  following  is  the  proposed  device  of  the  common  seal :  ^ 

VII.  The  following  are  the  proposed  regulations  for  the  custody 
and  use  of  the  common  seal : 

Vni.  The  arrangements  proposed  for  filling  up  vacancies  in  the 
body  of  trustees  are  as  follows,  viz. : 

First  Schedule  {giving  a  statement  of  the  property  and  income  belong- 
ing  to  the  charity). 

Second  Schedule  {giving  a  list  of  the  present  trustees  of  the  charity  in 
the  order  of  their  appointment,  setting  forth  their  respective  residences  and 
descriptions,  and  the  date  and  mode  of  the  appointment  of  each,  and  also 
a  list  of  the  vacancies  that  have  occurred  in  the  trust  since  the  last 
appointment,  with  the  date  and  mode  of  occurrence  of  each  vacancy). 

We  declare  that  the  above  statements  are  in  all  respects  true 
according  to  our  information  and  belief,  and  we  hereby  apply  for  a 
certificate  of  incorporation  of  the  above-named  charity,  under  **  The 
Charitable  Trustees  Incorporation  Act,  1872." 

Dated  this day  of ,  18 — . 

«« 

This  application  is  forwarded  by  ,  to  whom  it  is  requested 

that  all  communications  may  be  addressed. 

*  State  whether  for  religioaB,  educational,  literary,  scientific,  or  public  charitable 
purposes. 

t  If  there  should  not  be  any  deed  or  other  instrument  of  foundation,  the  date 
and  mode  of  creation  of  the  charity  should  be  stated. 

X  AH  copies  to  be  written  on  foolscap  paper,  hoohoUe,  with  margins  as  stated 
above.  But  if  the  instroment  of  foundation  has  been  printed  it  wiU  be  sufficient 
if  a  print  be  furnished. 

^  State  the  nature  of  the  instrument  by  which  the  charity  is  now  governed 
or  r^ulated. 

II  The  words  *' trustees*'  or  ''goyemors"  and  "registered"  must  form  part  of 
this  title. 

f  The  device  should  bear  the  name  of  the  incorporation. 

**  The  application  must  be  signed  by  all  the  trustees. 

The  original  trust  deeds  or  instruments  should  in  all  cases  be  sent,  if  possible^ 
with  the  application. 
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SCHEME  No.  I. 

( Apprenticdng ;  Educational;  Poor.) 

Scheme  for  the  Management  of  the  Charities  of  Williafn  BagnaU  and 
others  in  the  Parishes  of  ot,  Margaret  and  St,  John  the  JSvangeliti, 
in  the  City  of  Westminster  (Jb), 

1.  Except  as  provided  in  GlauBe  9  hereof,  this  scHeme  shall  come 
into  operation  on  the  24th  day  of  June,  1889,  which  daj  ia  hereinafter 
referred  to  as  the  date  hereof. 

2.  From  and  after  the  date  hereof  the  above-mentioned  charities 
and  their  respective  endowments  shall  be  administered  and  managed 
by  the  body  of  trustees  hereinafter  constituted,  subject  to  and  in 
conformity  with  the  provisions  of  this  scheme  : — 

(i.)  The  charities  of  Henry  Forrest  and  Jane  Grinsell  and  their 
endowments  shall  be  consolidated  and  administered  as  a  separate 
charity,  under  the  title  of  '*  The  Forrest  and  Grinsell  Charity ;  " 

(ii.)  The  charity  of  Cornelius  Yandon  and  its  endowment  shall  be 
administered  as  a  separate  charity,  under  the  title  of  "  The  Yandon 
Charity ; "  and 

(iii.)  All  the  others  of  the  above-mentioned  charities  and  their 
endowments  shall  be  consolidated  and  administered  as  a  separate 
charity,  under  the  title  of  "The  Consolidated  Charity." 

3.  In  this  scheme,  if  not  inconsistent  with  the  context,  the  following 
words  and  expressions  have  the  meanings  hereinafter  respectivelj 
assigned  to  them,  that  is  to  say : — 

"  The  Commissioners"  means  the  Charity  Commissioners  for  Eng- 
land and  Wales. 

<'  The  trustees  "  means  the  body  of  trustees  for  the  time  being  as 
constituted  by  this  scheme. 

**St.  Margaret's  Parish"  and  "St.  John's  Parish"  respectively 
mean  and  include  the  whole  of  the  civil  parishes  of  St.  Margaret 
and  St.  John  the  Evangelist,  Westminster. 

"The  vestry"  means  the  united  vestry  of  the  parishes  of  Saint 
Margaret  and  St.  John  the  Evangelist,  Westminster,  as  con- 
stituted by  the  Metropolis  Management  (Battersea  and  West- 
minster) Act,  1887  (60  &  51  Yict.  c.  17). 

"  The  charities  "  means  the  three  charities  hereby  constituted. 

4.  The  lands,  tenements,  and  hereditaments  mentioned  in  the 
schedule  hereto,  are  hereby  vested  in  "  The  Official  Trustee  of  Charily 
Lands"  and  his  successors,  in  trust  for  the  charities  to  which  they 
belong  respectively. 


it 


All  the  sohemes  here  given  are  schemes  of  the  Charitr  Gommisaioners. 

These  chaiitieB  consisted  of  the  Forrest  and  Grinsell  Charities  and  the  Vandoa 
Charity.  The  Forrest  and  Grinsell  Charities  were  apprenticing  charitieB;  the 
Yandon  Charity  was  applicable,  as  to  part,  for  nursing  purposes,  and  as  to  the  rest, 
for.  the  poor  generally. 
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5.  All  stocks,  shares,  funds,  and  securities  now  or  hereafter  belong-       App.  n. 
ing  to  or  held  in   trust  for  any  of  the  charities,   and  not   already  ^c^wnc  Fo.  I. 
so  transferred,  shall  be  forthwith  transferred,  under  the  authority  of  Transfer  of 

a  further  order  of  the  Commissioners,  into  the  name  of  ^'The  Official  peiBonal 
Trustees  of  Charitable  Funds  "  in  trust  for  the  charities  to  which  they  estate  to 
belong  respectively ;  and  all  sums  of  cash  now  or  hereafter  belonging  ^?^  ^"*** 
to  or  held  in  trust  for  any  of  the  charities,  and  not  required  for  the 
current  expenditure  thereof,  shall  be  forthwith  invested,  under  the 
like  authority,  in  Government  stocks  or  securities,  in  the  name  of 
the  official  trustees,  in  trust  for  the  charities  to  which  they  belong 
respectively. 

Trustees. 

6.  The    trustees    shall    consist   of   fourteen    competent   persons,  Tnutees. 
namely : — 

Two  ex-officio  trustees, 

Six  representative  trustees,  and 

Six  co-optative  trustees. 

7.  No  person  shall  be  entitled  to  act  as  a  trustee,  whether  upon  Bedazation 
his  first  or  any  subsequent  appointment,  until  he  shall  have  signed  a  by  tnutees. 
declaration  in  the  minute  book  of  the  trustees  to  the  effect  mat  he 

accepts  and  is  willing  to  act  in  the  trusts  of  this  scheme. 

8.  The  ex-officio  trustees  shall  be —  Ex-offido 

The  rector  for  the  time  being  of  St.  Margaret's  parish,  and  tmateeB. 

The  rector  for  the  time  being  of  St.  John's  parish. 

9.  Bepresentative  trustees  shall  be  appointed  by  the  vestry.  Kepresenta- 
Three  of  them  shall  be  selected  from  persons  residing  or  carrying  on  tive  tmsteea. 
business  in  St.  Margaret's  parish,  and  three  of  them  shall  be  selected 

from  persons  residing  or  carrying  on  business  in  St.  John's  parish. 

Each  appointment  shall  be  made  at  a  meeting  convenea  and  held 
as  nearly  as  may  be  in  accordance  with  the  ordinary  rules  or  practice 
of  the  vestry.  The  first  representative  trustees  shall  be  appointed 
as  soon  as  conveniently  may  be  after  the  date  of  the  order  establishing 
this  scheme.  The  chairman  or  other  presiding  officer  of  each  meeting 
at  which  the  appointment  of  any  representative  trustees  or  trustee 
shall  be  made  shall  forthwith  cause  the  names  or  name  of  the  persons 
or  person  so  appointed  to  be  notified,  in  the  case  of  a  first  appoint- 
ment, to  the  rector  of  St.  Margaret's  parish,  and  in  other  cases  to  the 
chairman  of  the  trustees  or  their  clerk. 

10.  The  following  persons  shall  be  deemed  to  be  the  first  co-optative  First  co-opta- 
trustees  under  this  scheme,  viz. : —  ^^  tmsteea. 

K'he  names  and  addresses  are  inserted  here,'} 
e   date    hereof    shall    be    deemed    to    be    the    date    of    their 
appointment. 

11.  Future  co-optative  trustees  shall  be  persons  residing  or  carrying  Appointment 
on  business  in  or  near  St.  Margaret's  parisn  or  St.  John's  parish,  and  ^^^""huB- 
shall  be  provisionally  appointed  in  each  case  by  the  trustees  by  a  ^^  ^^ 
resolution  passed  at  a  special  meeting  to  be  held  as  soon  as  possible 

after  the  lapse  of  one  calendar  month  from  the  occurrence  of  the 
vacancy  to  be  filled  up. 

12.  Every  appointment,  whether  provisional  or  otherwise,  of  a  Notification 
trustee  shall  be  forthwith  notified  by  or  under  the  direction  of  the  ®*  *Sf^** 
trustees  with  all  proper  information  to  the  Commissioners.  mSsionetB?"^" 

13.  A  provisional  appointment  shall  become  valid  if  and  when  it  Approval  of 
shall  have  been  approved  by  the  Commissioners,  and  their  approval  appointments 
certified  under  their  official  seal.    The  date  of  each  appointment  ^all  by  oommis- 

J,  3  Q  doners. 


ftl8 


SCHEMES. 


App.  U. 
goheme  Ko.  I. 

Tenu  of  office. 


Detenniiia- 
tion  of  tniB* 
teeehip. 

Vacancies. 


Qnomm. 


Meetings  of 
trufitees. 


Special  meet- 
ings. 

Notice  of 
meetings. 


Adjournment 
of  meetings. 


Pirst  meeting. 


ChairmAn. 


be  the  day  on  which  it  shall  have  been  so  approved  by  the  Commis- 
Bioners. 

14.  Eveiy  representative  trustee  shall  be  appointed  to  office  for 
a  term  of  five  years,  and  every  co-optative  trustee  shall  be  appointed 
to  office  for  a  term  of  seven  years,  reckoned  in  each  case  from  the  date 
of  the  appointment.  Any  representative  or  co-optative  trustee  who  is 
absent  from  all  meetings  of  the  trustees  during  a  consecutive  period  of 
two  years  shall  thereupon  cease  to  be  a  trustee. 

15.  Any  trustee  who  ceases  to  be  qualified  as  aforesaid,  or  is  adju- 
dicated a  bankrupt,  or  who  refuses,  or  is  unfit,  or  is  incapacitated  to 
act,  or  who  communicates  in  writing  to  the  trustees  his  wish  to  resign, 
shall  thereupon  cease  to  be  a  trustee. 

16.  Upon  the  occurrence  of  a  vacancy  the  trustees  shall,  at  their 
next  ensuing  meeting,  cause  a  note  thereof  to  be  entered  in  their 
minute  book.  They  shall  further,  in  the  case  of  a  vacancy  in  the 
office  of  representative  trustee,  cause  notice  thereof  to  be  given  as 
soon  as  conveniently  may  be  to  the  vestry  clerk.  Any  trustee  may 
be  re-appointed. 

Meetings  and  PjiocEEDiNas  of  Trustees. 

17.  There  shall  be  a  quorum  when  five  trustees  are  present  at  any 
meeting.  Fending  any  vacancy,  the  trustees  for  the  time  being,  not 
being  less  in  nun3>er  than  a  quorum,  may  act  for  all  purposes  under 
this  scheme. 

18.  The  trustees  shall  hold  at  least  four  general  meetings  in  each 
year,  at  such  places  in  St.  Margaret's  parish  or  St.  John's  parish,  or 
within  a  convenient  distance  therefrom,  and  at  such  dates,  as  they 
shall  from  time  to  time  appoint. 

19.  The  chairman,  or  any  two  trustees,  may  at  any  time  summon 
a  special  meeting  for  any  cause  that  seems  to  him  or  them  sufficient. 

20.  Notice  in  writing  of  every  meeting,  whether  general,  special, 
or  adjourned,  shall  be  delivered  or  sent  through  the  post  to  each 
trustee  by  the  clerk,  or  by  some  other  person  acting  under  the  direction 
of  the  trustees,  or,  in  the  case  of  a  special  meeting,  by  or  imder  the 
direction  of  the  person  or  persons  summoning  the  meeting,  three  dear 
days  at  least  before  the  date  of  the  meeting,  so  far  as,  in  the  case  of  an 
adjourned  meeting,  the  interval  between  the  original  and  adjourned 
meetings  will  permit.  Every  notice  of  meeting  shall  state  the  place, 
day,  and  hour  of  the  meeting,  and  every  notice  of  a  special  meeting 
shall  further  state  the  matters  to  be  discussed  thereat. 

21.  If  a  quorum  shall  not  have  assembled  within  half-an-hour  after 
the  time  appointed  for  any  meeting,  the  trustees  or  trustee  present,  or 
the  clerk,  if  no  ti'ustee  be  present,  may  adjourn  the  meeting.  Any 
meeting  may  be  adjourned  by  the  chairman  of  the  meeting  upon  the 
adoption  of  a  resolution  for  its  adjournment. 

22.  The  first  meeting  of  the  trustees  shall  be  summoned  by  the 
Eector  of  St.  Margaret's,  upon  some  day  to  be  fixed  by  him,  being 
within  one  calendar  month  from  the  date  hereof,  or  if  he  shall  fail 
to  do  BO,  by  any  two  trustees.  At  this  meeting  the  trustees  shall  make 
all  necessary  arrangements  for  the  general  conduct  of  the  business  of 
the  ch£uities,  and  for  the  appointment  of  officers. 

23.  The  trustees  shall,  at  their  first  ordinary  meeting  in  every  year, 
elect  one  of  their  number  to  be  chairman  of  their  meetings  for  the 
current  year.  They  shall  make  regulations  for  supplying  his  place  in 
case  of  his  death,  resignation,  or  absence.  The  chairman  shall  always 
be  re-eligible. 
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24.  Every  matter  shall  be  determined  by  the  majority  of  the  trustees  -  .^W*  ^' 
present  and  voting  on  the  question.     Tlie  chairman  of  the  meeting  "^^^"^  ^^'  ^' 
shall  have  a  casting  vote,  whether  or  not  he  shall  have  previously  Votmg. 
voted  on  the  same  question,  but  no  trustee  shall  in  any  other  circum- 
stances g^ve  more  than  one  vote. 

25.  Any  resolution  of  the  trustees  may  be  rescinded  or  varied  from  Reflcinding 
time  to  time  by  the  trustees  at  a  special  meeting.  reaolutioM. 

26.  The  trustees  may  at  any  meeting  appoint  three  or  more  members  Committeee. 
of  their  body  to  be  a  committee  for  making  any  inquiry,  or  for  super- 
intending or  transacting  any  business,  but  every  act  and  proceeding 

of  a  committee  shall  be  submitted  to  a  meeting  of  the  trustees  for 
approval. 

Officebs  akd  General  Manaoement. 

27.  The  trustees  shall  appoint  some  fit  person  to  be  their  clerk.  OffioerB. 
They  may  also  appoint  any  other  necessary  or  proper  officers  or  agents 

for  their  assistance  in  the  administration  and  management  of  the 
charities.  Every  appointment  so  made  shall  be  revocable  by  the  trustees 
at  their  pleasure.  The  trustees  may  pay  to  their  clerk,  and  to  their 
other  officers  and  agents,  not  being  trustees,  such  annual  salaries  or 
other  remuneration  as  may  from  time  to  time  be  approved  by  the 
Commissioners.  Subject  as  herein  provided,  the  trustees  shall  from 
time  to  time  prescribe  and  appoint  the  duties  to  be  performed  by  their 
clerk  and  their  other  officers  and  agents. 

28.  The  clerk  shall  conduct  the  correspondence  and  other  business  Clerk, 
relating  to  the  charities,  shall  summon,  attend,  and  keep  the  minutes 

of  all  meetings  of  the  trustees,  shall  keep  the  accounts  of  the  charities, 
shall  prepare  and  furnish  the  statements  of  such  accounts,  which 
the  trustees  are  bound  under  the  Charitable  Trusts  Acts,  or  otherwise, 
to  reuder,  and  shall  perform  such  other  duties,  not  coming  within  the 
province  of  a  professional  legal  adviser,  as  the  trustees  may  reasonably 
require. 

29.  A  minute  book  shall  be  provided  and  kept  by  the  trustees.  Minutes. 
Minutes  of  the  entry  into  office  of  every  new  trustee,  and  of  all  pro- 
ceedings of  the  trustees,  shall  be  entered  in  the  minute  book,  and  shall 

be  signed  by  the  chairman  at  some  future  meeting,  if  they  shall  have 
been  duly  confirmed. 

30.  Full  and  separate  accounts  shall  be  entered  in  proper  books  of  Aooounta. 
account  to  be  provided  for  the  purpose,  of  all  money  received  and  paid 
respectively  on  account  of  each  of  the  three  charities.     The  books  of 
account  shall  be  made  up  for  each  year,  and  shall  be  examined  and 
passed  by  the  trustees  at  their  first  ordinary  meeting  in  the  ensuing 

year,  or  at  some  other  meeting  appointed  for  the  purpose  with  the 
approval  of  the  Commissioners,  and  shall  be  thereupon  signed  by  the 
chairman  of  the  meeting.  All  proper  accounts  in  relation  to  the  chari- 
ties shall  in  each  year  be  made  out  and  certified,  and  copies  thereof 
transmitted  to  the  Commissioners,  and  published  in  conformity  with 
the  provisions  of  the  Charitable  Trusts  Acts. 

3i .  A  separate  banking  account  for  the  purposes  of  each  of  the  three  Banking 
charities  shall  be  opened  and  kept  with  some  fit  bankers,  to  be  from  account, 
time  £o  time  selectcHrby  the  trustees.     Every  sum  of  money  received 
on  account  of  the  charities  shall  be  fortliwith  paid  in  to  tlie  credit  of 
the  proper  banking  account,  unless  otherwise  expressly  ordered  by  the 
trustees. 

32.  All  cheques  and  orders  for  the  payment  of  money  shall  be  Cheqnes, 
signed  by  two  or  more  of  the  trustees,  and  endorsed  or  countersigned 
by  the  clerk. 
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33.  The  trustees  shall  provide  and  cause  to  bo  deposited  in  some 
secure  place  a  fireproof  box  or  other  receptacle,  wherein  shall  be  kept 
the  deeds,  muniments,  vouchers,  minute  books,  account  books,  and  other 
documents  of  or  relating  to  the  charities,  or  any  of  them,  together  with 
a  list  in  writing  of  the  same,  signed  by  the  clerk. 

34.  Within  the  limits  prescribed  by  this  scheme  the  trustees  shall 
have  full  power  from  time  to  time  to  make  regulations  for  the  conduct 
of  their  business  and  for  the  management  and  administration  of  the 
charities,  and  such  regulations  shall  be  binding  on  all  persons  affected 
thereby. 

Management  of  Eeal  Pbopbrty. 

35.  All  lands  and  houses  belonging  to  the  charities  shall  be  let  and 
otherwise  managed  by  the  trustees  in  conformity  with  the  general  law 
relating  to  the  letting  and  management  of  property  by  trustees  of 
endowed  charities. 

36.  The  trustees  may  set  apart  and  let  in  allotments  in  the  manner 
prescribed  by  and  subject  to  the  provisions  of  the  Allotments  Extension 
Act,  1 882,  any  land  belonging  to  the  charities  other  than  buildings 
and  the  appurtenances  of  buildings  (a). 

37.  Any  money  arising  from  the  sale  of  timber,  or  from  any  mines 
or  minerals  on  the  property  of  the  charities,  shall  be  treated  as  capital, 
and  shall  be  invested  in  Government  stocks  or  securities  in  the  name 
of  the  Official  Trustees  of  Charitable  Funds,  unless  the  Commissioners, 
or  a  competent  Court,  shall  otherwise  direct. 

38.  The  trustees  shaU  keep  in  repair  and  insure  against  fire  all  the 
buildings  of  the  charities  not  required  to  be  kept  in  repair  and  insured 
by  the  lessees  or  tenants  thereof. 

Application  of  Income* 

39.  The  cost  of  repairs  and  insurance,  and  all  other  charges  and  • 
outgoings  payable  in  respect  of  each  of  the  three  charities,  or  of  the 
endowment  thereof,  shall  be  first  defrayed  by  the  trustees  out  of  the 
income  thereof.  The  general  costs,  charges  and  expenses  of  and  in- 
cidental to  the  administration  and  management  of  all  the  charitiesy 
shall  be  charged  to  and  paid  out  of  the  income  of  the  three  charities 
proportionately. 

40.  The  trustees  shall  in  every  year  pay  or  apply  out  of  the  income 
of  the  consolidated  charity,  a  sum  of  twenty  shillings  for  the  benefit  of 
poor  prisoners  in  conformity  with  the  provisions  of  a  scheme  established 
by  the  Commissioners  on  the  1st  February,  1889,  under  the  Prison 
Charities  Act,  1882,  for  the  administration  of  Joyce  Goddard's  Prison 
Charity. 

41.  Subject  as  aforesaid,  the  net  annual  income  of  the  charities  shall 
be  applied  by  the  trustees  for  the  benefit  of  poor  and  deserving  persons 
resident  in  St.  Margaret's  parish  or  St.  John's  parish,  and  not  in 
receipt  of  parochial  relief,  in  conformity  with  the  provisions  hereinafter 
contiuned. 

The  Forrest  and  Grinsell  Charity, 

42.  The  income  of  the  Forrest  and  Ghnnsell  Charity  shall  be  applied 
for  the  benefit  of  children,  being  otherwise  didy  qualified  as  aforesaid, 
who  are,  and  have  for  not  less  than  five  years  been,  scholars  in  some 
public  elementary  school  or  schools,  and  who  have  received  from  the 
managers  of  the  school  or  schools  such  a  certificate  or  certificates  in 
writing  of  their  good  conduct,  regularity  in  attendance,  and  proficiency 
during  that  period,  as  shall  be  satisfactory  to  the  trustees. 

(a)  See  sect.  14  of  the  AUotments  Extension  Act,  1882,  anttj  p.  695. 
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(A.)  The  said  income  shall  be  applied  primarily  in  placing  out  -  .^P'*?*  • 
children  as  apprentices  to  any  suitable  trade,  business,  occupation,  or  °^^^°"      *   ' 
service,  and  in  providing  a  suitable  outfit  for  any  child  so  apprenticed.  Appreaticing. 
Provided  that  the  amount  of  the  apprenticeship  premium  shaU  not  in 
any  case  exceed  25/.,  except  with  the  sanction  of  the  Commissioners, 
and  that  the  trustees  shall  be  at  liberty  to  pay  the  premium  in  one  or 
more  sums  at  such  intervals  as  to  them  may  seem  fit. 

Beneficiaries  under  this  sub-section  must  be  children  qualified  as 
aforesaid  who  have  reached  the  fourth  standard  of  education  under  the 
existing  code  of  minutes  of  the  Education  Department,  or  such  other 
standard  as  may  for  the  time  being  bear  the  same  relation  to  the 
standard  the  reaching  of  which  would  entitle  them,  under  the  bye- 
laws  in  force  for  the  time  being  of  the  school  district  in  which  they  are 
respectively  resident,  to  exemption  from  the  legal  obligation  to  attend 
school,  as  the  said  fourth  standard  bears  to  the  existing  exemption 
standard. 

In  apprenticing  any  child  the  trustees  may  stipulate  for  the  repay- 
ment to  them  of  the  whole  or  any  part  of  the  apprenticeship  premium 
out  of  any  wages  of  the  apprentice  or  otherwise ;  and  may  refuse  to 
accept  any  master  or  mistress  except  upon  the  following  conditions, 
viz. : — 

(i.)  The  permission  of  a  probationary  period,  not  exceeding  three 
months,  and  either  with  or  without  wages,  during  which  the 
child  concerned  shall  be  at  liberty  to  recede  from  his  or  her 
engagement, 
(ii.)  The  permission  of  access  to  the  place  of  employment  of  the 
apprentice  concerned  by  an  inspector  (to  be  appointed  by  the 
trustees,  and  if  necessary,  paid  out  of  the  said  income)  at  all 
such  reasonable  times  and  in  such  manner  as  he  shall  think 
fit,  to  enable  him  to  inspect  and  report  upon  the  condition, 
conduct,  and  diligence  of  the  apprentice, 
(iii.)  The  inclusion  in  the  instrument  evidencing  any  contract  of 
apprenticeship  of  such  other  conditions  or  stipulations  as  to 
half-time,  evening  instruction,  or  other  matters  as  in  the 
judgment  of  the  trustees  may  be  beneficial  to  the  apprentice 
concerned,  or  otherwise  advantageous  to  the  charity. 
The  trustees  may  also  grant  to  any  apprentice  who  may  bo  dis- 
tinguished for  good  conduct,  industry,  and  ability,  such  reward,  not 
exceeding  5/.  in  any  one  case,  as  they  may  think  fit,  to  be  applied 
either  by  way  of  addition  to  any  savings  of  income  effected  by  him  or 
her,  or  in  paying  the  tuition  fee  of  the  apprentice  concerned  at  any 
place  of  instruction  approved  by  the  trustees. 

(B.)  If  and  so  far  as  the  trustees  shall  be  unable  in  any  year,  from  Teohnioal 
want  of  duly  qualified  applicants,  to  apply  the  whole  or  any  part  of  the  Education  («). 

(a)  The  following  are  proviDions  for  the  management  of  an  ordinary  educational 
charitj,  taken  from  the  Sdieme  for  the  Church  and  Town  Estate,  and  other  charities 
at  Lowestoft. 

The  Educational  Branch. 

60 The  income  of  this  branch  shall  be  applied  by  the  Advancement 

trustees  in  the  advancement,  in  one  or  more  of  the  following  ways,  as  of  education, 
they  think  fit,  of  the  education  of  children  who  are  bond  JidB  resident 
in  the  parish,  who  are  and  have,  for  not  less  than  the  periods  herein- 
after respectively  prescribed,  been  scholars  in  a  public  elementary- 
school  or  schools, — and  who  have  received  from  the  managers  of  the 
school  or  schools  such  a  certificate  or  certificates  in  writing  of  their 
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App.  n.      said  income  in  placing  out  children  as  apprentices  as  aforesaid,  tlie  same 
Scheme  Jo.  I.  qJ^^qj  -^q  applied  in  one  or  both  of  the  following  ways : — 

(i.)  In  the  maintenance  of  exhibitions,  each  of  a  yearly  value  not 
exceeding  15/.,  tenable  by  children,  at  any  place  of  scientific 
instruction  in  the  principles  of  technical  or  industrial  work 
approved  by  the  trustees. 

good  conduct,  regularity  in  attendance,  and  proficiency  during  those 
periods  respectively,  as  shall  be  satisfactory  to  the  trustees,  viz. : — 
^P*i«««-  (a)  In  granting  prizes  or  rewards,  not  exceeding  in  value  11.  in  any 

one  case,  to  children  qualified  as  aforesaid  who  have  attended 
school  for  not  less  than  two  years. 
Payments  to         (b)  In  the  award  of  payments,  at  the  rate  of  not  more  than  5/.  a 
encourage  yg^r  each,  for  the  benefit  of  children  qualified  as  aforesaid, 

at^chooT^  who,  in  every  case,  have  attended  school  for  not  less  than  five 

years,  and  have  received  from  one  of  her  Majesty's  Inspectors 
of  Schools  certificates  of  having  reached  such  a  standard  of 
education  as  would,  under  the  byelaws  in  force  for  the  time 
being  in  the  school  district  in  which  such  children  are  re- 
spectively resident,  entitle  them  to  exemption  from  the  legal 
obligation  to  attend  school.  Every  payment  so  awarded 
shall  be  made  only  so  long  as  the  child  continues  to  attend 
a  public  elementary  school,  and  to  satisfy  the  trustees  as  to 
his  or  her  continued  good  conduct,  regularity  in  attendance, 
and  proficiency. 
Exhibitions  (c)  In  the  maintenance  of  exhibitions,  eajoh  of  a  yearly  value  not 

for  higher  exceeding  10/.,  tenable  at  any  place  of  education  higher  than 

ucataon.  elementary,  or  of  technical,  professional,  or  industrial  instruc- 

tion approved  by  the  trustees,  or  during  the  engagement  of 
the  holder  as  a  pupil  teacher  in  a  public  elementary  school, 
and  to  be  awarded  to  children  qualified  as  aforesaid,  who  in 
every  case  have  attended  school  for  not  less  than  six  years, 
and  have  reached  a  standard  of  education  higher  than  the 
standard,  the  reaching  of  which  would  so  entitle  them  to 
exemption  from  the  legal  obligation  to  attend  school  as  afore- 
said. Each  exhibition  shall  be  awai'ded  for  such  period, 
not  being  more  than  two  years  from  the  award,  as  the  trus- 
tees think  fit ;  such  period  may,  whenever  the  trustees  think 
fit,  be  from  time  to  time  extended,  but  so  that  no  exhibition 
shall  in  any  event  be  tenable  for  a  period  exceeding  three 
years.  The  exhibitions  shall  be  awarded  and  held  under 
such  regulations  and  conditions,  and  on  the  result  of  such 
examination  as  the  trustees  think  fit.  Every  exhibition  shall 
be  given  as  the  reward  of  merit,  and  shall,  except  a^  herein 
provided,  be  freely  and  openly  competed  for,  and  shall  be 
tenable  only  for  the  purposes  of  education.  Any  exhi- 
bition for  which  there  shall  be  no  candidate,  qualified  for  the 
same  as  aforesaid,  who  on  examination  shall  be  adjudged 
worthy  to  take  it,  shall  for  that  turn  not  be  awarded.  If  the 
holder  of  an  exhibition  shall,  in  the  judgment  of  the  trustees, 
be  guilty  of  serious  misconduct  or  idleness,  or  fail  to  main- 
tain a  reasonable  standard  of  proficiency,  or  wilfully  cease  to 
pursue  his  or  her  education,  the  trustees  may  deprive  him  or 
her  of  the  exhibition,  and  for  this  purpose  may  act  on  the 
report  of  the  proper  authorities  of  the  school  or  place  of 
education  at  which  the  exhibition  is  held,  or  on  such  other 
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(ii.)  In  providing  the  like  instruction  for  children^  subject  to  the      App.  II. 

payment  by  them  of  suitable  fees,  at  any  school  or  institution  Behema  Jo.  I. 
in  or  near  to  St.  Margaret's  parish  or  St.  John's  parish  esta- 
blished by,  or  maintained  wholly  or  in  part  by,  the  trustees, 
with  the  assent  of  the  Commissioners. 

Provided  that  in  the  selection  or  administration  of  any  place  of  in- 
struction under  the  provisions  of  this  clause,  the  trustees  shall  have 
special  regard  to  the  advancement,  in  connexion  with  their  education, 
of  the  physical  and  social  condition  of  the  children  to  be  benefited. 

Beneficiaries  under  this  sub-section  must  be  children  qualified  as 
prescribed  in  the  first  paragraph  of  this  clause  who  have  reached  the 
standard  of  education  the  reaching  of  which  would  entitle  them  under 
the  byelaws  in  force  for  the  time  being  of  the  school  district  in  which 
they  are  respectively  resident  to  exemption  from  the  legal  obligation  to 
attend  school. 

Every  exhibition  under  this  scheme  shall  be  awarded  for  such  period, 
not  being  more  than  three  years  from  the  date  of  the  award,  as  the 
trustees  think  fit ;  such  period  may,  whenever  the  trustees  think  fit,  be 
from  time  to  time  extended,  but  so  that  no  exhibition  shall,  in  any 
event,  be  tenable  for  a  period  exceeding  five  years.  Every  exhibition 
shall  be  given  as  the  reward  of  merit,  and  shall,  except  as  herein  pro- 
vided, be  freely  and  openly  competed  for,  and  shall  be  tenable  only  for 
the  purposes  of  education.  If  the  holder  of  an  exhibition  shall,  in  the 
judgment  of  the  trustees,  be  guilty  of  serious  misconduct  or  idleness, 
or  fail  to  maintain  a  reasonable  standard  of  proficiency,  or  wilfully 
cease  to  pursue  his  or  her  education,  the  trustees  may  deprive  him  or 
her  of  the  exhibition,  and  for  this  purpose  may  act  on  the  report  of  the 
proper  authorities  of  the  school  or  place  of  education  at  which  the  ex- 
hibition is  held,  or  on  such  other  evidence  as  the  trustees  think  suffi- 
cient, and  for  this  purpose  the  decision  of  the  trustees  shall  be  final  in 
each  case.  Subject  as  aforesaid,  the  exhibitions  shall  be  awarded  and 
held  under  suoh  regulations  and  conditions,  and  on  the  result  of  such 
examination,  as  the  trustees  think  fit. 

The  Vandon  Charity, 

43.  The  income  of  the  Vandon  Charity  shall  be  applied  in  providing  The  Vandon 
nurses  for  the  benefit  of  sick  persons  being  otherwise  duly  qualified  as  Charity, 
provided  in  clause  41  of  this  scheme.  For  this  purpose  the  trustees 
may  in  any  year  pay  over  the  whole  or  any  portion  of  the  said  income 
to  any  society,  association,  or  institution  having  for  its  object  the  pro- 
vision of  such  nurses,  upon  receiving  from  the  secretary  or  other  officer 
thereof  an  undertaking  in  writing  to  apply  the  same  in  accordance  with 
the  provisions  of  this  scheme,  and  to  transmit  to  the  trustees  and  to  the 
Conmiissioners  in  every  year  an  account  of  all  moneys  received  and 
paid  on  account  of  tlie  Vandon  Charity.     Subject  as  aforesaid  the 

evidence  as  the  trustees  think  sufficient,  and  for  this  purpose 
the  decision  of  the  trustees  shall  be  final  in  each  case. 

The  trustees  shall,  at  their  discretion,  apply  every  sum  Mode  of 
awarded  under  the  foregoing  provisions  in  or  towards  paying  application, 
the  tuition  fees  of  the  child,  or  otherwise  for  his  or  her  main- 
tenance or  benefit,    or  they  shall  deposit  the  same  in  a 
Savings  Bank,  or  otherwise  accumulate  the  same  for  his  or 
her  benefit. 

9M  November^  1888. 
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^VP*  1^-      trustees  may  make  such  arrangements  as  thej  think  fit  for  proTiding 
■•atma  Jo,  L  g^^jj^  n^ijgeg  as  aforesaid. 


ContixiiiAtioii 
of  certain 
periodical 
payments  to 
present 
recipients. 


Consolidated 
Charitjr. 

Aidinsiok. 
ness,  Ac. 


General 
benefit  of 
poor. 


Penflioners 


The  Consolidated  Charity. 

44.  Any  periodical  payment  to  which  any  person  was  on  the  18tli 
December  1888  (the  date  of  the  first  publication  of  a  draft  of  this 
scheme),  entitled,  under  the  Charities  of  Joan  Bamett,  Mary  Chapman, 
Bobert  Griffin,  and  Joan  Heughes,  shall  be  continued  to  him  or  her  \fj 
the  trustees  out  of  the  income  of  the  consolidated  chcuity  unless  and 
until  such  person  shall  be  appointed  to  be  a  pensioner  under  the  po- 
visions  hereinafter  contained. 

45.  Subject  as  aforesaid,  the  income  of  the  consolidated  chantr 
shall  be  applied  in  conformity  with  the  following  provisions  : — 

(A.)  First,  a  sum  of  100/.  shall  in  every  year  be  applied  for  flie 
benefit  of  persons  qualified  as  provided  in  clause  41  of  this  scheme,  and 
suffering  from  sickness,  accident,  or  infirmity,  in  any  one  or  more  of 
the  following  ways,  as  the  trustees  think  fit,  viz. : — 

(i.)  In  providing  nurses,  or  in  subscriptions  or  donations  to  any 
association  or  institution  having  for  its  object  the  provision  d 
nurses. 

(ii.)  In  subscriptions  or  donations  to  any  hospital,  dispensaiy,  ^ 
other  institution  of  a  like  character  conducted  wholly  or  in 
part  upon  the  provident  system. 

(iii.)  In  subscriptions  or  donations  to  any  convalescent  home  or 
other  institution  of  a  like  character. 

(B.)  Secondly,  the  trustees  may,  in  each  year,  apply  such  a  som, 
not  exceeding  50/.,  as  they  think  fit,  for  the  benefit  of  persons  qualified 
as  provided  in  clause  41  of  this  scheme,  in  one  or  more  of  the  following 
ways : — 

(i.)  Subscriptions  or  donations  in  aid  of  any  club  or  society,  conducted 
upon  provident  principles,  for  the  supply  of  coal,  clothing,  or 
other  necessaries. 

(ii.)  Subscriptions  or  donations  in  aid  of  any  duly  registered  prori- 
dent  or  friendly  society. 

(iii.)  Contributions  towards  the  purchase  of  annuities,  whether  pre- 
sent or  deferred,  or  in  aid  of  any  income  or  other  means  of 
support  possessed  by  the  recipient,  which  shall  be  proved  to 
the  satisfaction  of  the  trustees  to  be  properly  secured,  and  to 
have  been  produced  by  his  or  her  own  exertions  or  provi- 
dence. 

(iv.)  Contributions  towards  the  cost  of  passage  or  of  outfit  or  othe^ 
wise  in  aid  of  persons  desiring  to  emigrate. 

(v.)  The  supply  of  clothes,  linen,  bedding,  fuel,  tools,  food,  or  other 
articles  in  kind,  to  an  amount  not  exceeding  20/.  in  any  one 
year. 

(vi.)  The  supply  of  temporary  relief  in  money,  by  way  of  loan  or 
otherwise,  in  cases  of  imexpected  loss,  or  sudden  destitution. 

(vii.)  Grants  towards  the  payment  of  life  assurance  premiums,  or  of 
subscriptions  or  payments  to  duly  registered  provident  or 
friendly  societies  in  cases  where  throu^  prolonged  sickness 
or  other  cause  such  premiums  or  stu>scriptions  may  have 
fallen  into  arrear  {a), 

(C.)  Thirdly,  pensions  not  exceeding  six  in  number  shall  be  estab- 


(a)  SeeaHte,  pp.  159,  160. 
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liahed  and  paid  by  the  truBtees  in  conformity  with  the  following      App.  II. 
provisionB  : —  Scheme  Jo.  I. 

(i.)  Each  pension  shall  be  of  such  an  amount,  being  at  the  rate  of  j^onnt  and 
not  lees  than  6s.  and  not  more  than  8«.  per  week,  as  the  payment  of 
trustees,  haying  regard  to  the  needs  and  circumstances  of  pensions, 
each  pensioner,  may  from  time  to  time  determine.     The 
pensions  shall  be  payable  by  weekly  or  other  instalments  as 
the  trustees  think  fit,  but  they  may,  in  lieu  of  paying  the 
whole  amount  of  the  pension  to  any  pensioner  in  money, 
from  time  to  time  pay  or  apply  the  whole  or  any  portion 
thereof  for  his  or  her  benefit  as  they  think  fit. 

(ii.)  Every  application  for  appointment  as  a  pensioner  shall  be  Applications 
made  to  the  trustees,  or  to  their  clerk,  m  writing,  in  such  ^o'  appoint- 
form  as  the  trustees  shall  prescribe.  ment. 

(iii.)  Poor  men  or  women  of  good  character,  who  have  resided  in  Qoalifioa* 
St.  Margaret's  parish  or  St.  John's  parish  for  not  less  than  ^obb. 
five  years  next  preceding  the  day  on  which  the  appointment 
is  made,  who  have  not  during  that  period  received  poor  law 
relief,  and  who  from  age,  ill-health,  accident,  or  infirmity,  are 
imable  to  maintain  themselves  by  their  own  exertions,  shall 
be  eligible  for  appointment :  Provided  that  a  preference  shall 
be  given  to  widows,  and  to  those  persons  who,  beiuK  other- 
wise qualified  as  aforesaid,  have  become  reduced  oy  mis- 
fortune from  better  circumstances. 

(iv.)  No  appointment  of  a  pensioner  shall  be  made  by  the  trustees  Notice  of 
untU  a  sufficient  notice  of  the  vacancy  to  be  filled  up,  specify-  yaoancy. 
ing  the  qualifications  required  from  applicants  (which  may 
be  in  the  form  of  notice  annexed  hereto),  has  been  published 
in  St.  Margaret's  parish  and  St.  John's  parish^  by  advertise- 
ment and  otherwise,  so  as  to  give  due  publicity  to  the 
intended  appointment ;  and  every  applicant  must  be  prepared 
with  sufficient  testimonials  and  other  evidence  of  his  or  her 
qualifications  for  appointment. 

(v.)  Every  appointment  of  a  pensioner  shall  be  made  by  the  trustees  Appointment 
at  a  special  meeting,  and  shall  be  made  as  soon  as  possible  of  pensionera. 
after  an  interval  of  not  less  than  one  calendar  month  from 
the  occurrence  of  the  vacancy  to  be  filled  up. 

(vi.)  The  trustees  shall  provide  and  keep  a  book,  in  which  shall  be  Begister. 
entered  the  names,  ages,  and  descriptions  of  aU  persona 
appointed  to  be  pensioners,  together  with  the  dates  of  their 
respective  appointments,  and  the  date  and  occasion  of  eyerj 
vacancy;  and  they  shall  likewise  keep  a  register  of  all 
applications  for  appointment. 

(vii.)  If  any  pensioner  is  guilty  of  insobriety,  insubordination.  Removal  of 
breadi  of  regulations,  or  immoral  or  imbecoming  conduct,  or  pensionera. 
receives  poor  law  relief,  or  becomes  disqualified  in  the 
opinion  of  the  trustees  from  retaining  his  or  her  appointment, 
or,  if  in  any  case  it  appears  that  a  pensioner  has  been 
appointed  without  having  the  requisite  qualifications,  the 
trustees,  upon  proof  thereof  to  their  satisfaction,  may  remove 
the  pensioner,  and  may  proceed  to  appoint  another  pensioner 
in  his  or  her  place;  or,  in  any  case  of  such  misconduct  as 
aforesaid,  the  trustees  may  suspend  the  payment  of  the 
pension  to  the  pensioners,  either  wholly  or  in  part,  during 
such  time  as  they  think  fit. 

(viii.)  Each  pension  shall  be  granted  for  a  term  of  three  years  in  Pensions  for 

three  yean. 
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the  first  instance,  but  may  be  prolonged  by  the  trustees 

from  time  to  time  for  a  further  period  of  not  more  than  three 

years  at  each  prolongation. 

(D.)  Any  income  of  the  consolidated  charity  not  applied  in  any 

year  under  the  foregoing  provisions,  shall  be  applied  in  augmentation 

of  the  annual  sum  of  100/.  by  sub-section  (A.)  of  this  clause  directed 

to  bo   applied  for  the  benefit  of  persons  suffering  from   sickness, 

accident,  or  infirmity. 

No  subscription  or  donation  shall  be  given  by  the  trustees  under  the 
provisions  of  this  clause  to  any  institution,  club,  or  society,  except 
upon  such  terms  as  shall  enable  them  to  secure  the  benefits  thereof  to 
the  objects  of  the  charity. 

General  Provisions. 

46.  Except  as  regards  Joyce  Goddard's  Prison  Charity,  and  the 
periodical  payments  mentioned  in  clause  44  hereof,  the  amounts  and 
conditions  of  the  several  payments  and  allowances  which  are  prescribed 
by  this  scheme  may,  with  the  sanction  of  the  Commissioners,  be  from 
time  to  time  varied  by  the  trustees. 

47.  The  appropriation  of  the  benefits  of  the  charities  shall  be  made 
by  the  trustees  from  time  to  time,  in  the  exercise  of  their  discretion,  at 
meetings  of  their  body,  and  not  separately  by  any  individual  trustee 
or  trustees.  The  trustees  shall  be  bound,  in  appropriating  the  benefits 
of  the  charities,  to  have  regard  to  the  wants  of  the  poor  of  every  part 
of  St.  Margaret's  parish,  and  St.  John's  parish,  and  to  satisfy  them- 
selves in  each  case  that  the  beneficiaries  are,  in  respect  of  poverty  and 
character,  deserving  of  help. 

48.  No  trustee  acting  as  clerk  or  in  any  other  capacity  for  or  on 
behalf  of  the  charities,  shall  receive  any  salary  or  remuneration  from 
the  funds  of  the  charities.  No  trustee  shall,  for  his  own  benefit,  or  for 
the  benefit  of  any  other  person,  either  directly  or  indirectly,  hold  or 
occupy  any  land  of  the  charities,  or  any  interest  therein,  or  be  engaged 
in  the  supply  of  work  or  goods  at  the  cost  of  the  charities. 

49.  No  part  of  the  income  or  of  the  endowments  of  the  charities 
shall  in  any  case  be  applied  directly  or  indirectly  in  aid  of  any  rates  for 
the  relief  of  the  poor  or  other  purposes  in  St.  Margaret's  parish  or 
St.  John's  parish,  and,  except  as  regards  the  pensioners  appointed 
imder  the  provisions  of  this  scheme,  no  individual  or  institution  shall 
be  entitled  as  of  right  to  a  periodical  or  recurrent  benefit  out  of  the 
income  of  the  charities. 

50.  The  trustees  shall  cause  this  scheme  to  be  printed  and  a  copy  to 
be  given  to  every  trustee  and  officer  upon  his  appointment,  and  copies 
may  be  sold  at  a  reasonable  rate  to  all  persons  applying  for  the  same. 

51.  Every  parishioner  and  other  person  interested  in  the  charities 
shall  be  at  liberty  to  take  copies  of  this  scheme,  or  any  part  thereof, 
upon  making  application  for  that  purpose  to  the  trustees,  or  theii'  derk, 
at  such  reasonable  times  and  subject  to  such  reasonable  conditions  as 
may  be  fixed  and  prescribed  by  them. 

52.  Any  question  affecting  the  regularity  or  the  validity  of  any 
proceedings  under  this  scheme  shall  be  determined  conclusively  by  the 
Commissioners,  upon  such  application  made  to  them  for  the  purpose 
as  they  think  sufficient  {a), 

53.  If  any  doubt  or  question  shall  arise  amongst  the  trustees  as  to 
the  construction  or  application  of  any  of  the  provisions  of  this  scheme, 
or  the  administration  and  management  of  the  charities,  they  may  apply 

{a)  See  note  (a)  on  next  page. 
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to  the  Commissioners  for  their  opinion  and  advice  thereon,  which  when       APP*  II- 
given  shall  be  binding  on  the  trustees  and  on  all  persons  claiming  •«|wmeFoJ[. 
under  the  trust  who  shall  be  affected  by  the  question  so  decided  (a). 

FoBM  OF  Notice. 

In  the  Matter  of  the  Consolidated  Charity  of  the  Parishes  of 
ST.  MAEGARET  and  ST.  JOHN,  WESTMINSTEE. 

The  trustees  of  this  charity  give  notice  that  they  will  on  the 

day  of  18     )   proceed  to  appoint  a  pensioner  to  fill  a 

vacancy  in  the  number  of  pensioners  of  the  charity.  The  appoint- 
ment will  be  made  at  o'clock  on  that  day,  at  .  Poor  men 
or  women  of  good  character  who  are  and  have  for  not  less  than  five 
years  been  resident  in  St.  Margaret's  or  St.  John's  parish,  who  have 
not  during  that  period  received  poor  law  relief,  and  who,  from  age, 
ill-health,  accident,  or  infirmity  are  unable  to  maintain  themselves  hy 
their  own  exertions,  are  eligible  for  the  appointment,  widows  and  those 
persons  who  have  become  reduced  by  misfortune  from  better  circum- 
stances, being  entitled  to  a  preference.  The  appointment  will  be  for 
not  more  than  three  years,  but  may  bo  renewed. 

Application  for  appointment  must  be  made    in  writing    to    the 

trustees  or  their  clerk  at fourteen  days  at  least  previously  to  the 

appointment.  Every  applicant  must  state  his  or  her  name,  address, 
age,  and  occupation,  and  must  be  prepared  with  sufficient  testimonials 
and  other  evidence  of  his  or  her  qualification  for  the  appointment. 

Signed,  )  Clerk  to 


SCHEDXTLE  OF  ENDOWMENTS. 


the 
)  Trustees. 

3ist  May,  1889. 


SCHEME  No.  11. 

(Poor.) 

Scheme  for  the  Management  of  Charities  in  the  Parish  of  Buckland,  in 
the  County  of  Surrey  (b). 

1.  From  and  after  the  date  hereof,  the  above-mentioned  charities  AdminiBtra- 
and  their  respective  endowments  (the  particulars  of  which  are  set  out  ^^^  Pf 

in  the  schedule  hereto)  shall  be  consolidated  and  shall  bo  administered  ^*"'*^* 
and  managed  by  the  body  of  trustees,  hereinafter  constituted,  subject  j 

to  and  in  conformity  with  the  provisions  of  this  scheme,  under  the  title  | 

of  **  The  Buckland  Parochial  Charity." 

2.  Any  land,  or  any  term  or  estate  in  land  holden  in  trust  for  the  VestiDg  real 
charity,  not  being  copyhold,  and  not  already  so  vested,  shall  be  and  estate. 

the  same  is  hereby  vested  in  the  official  trustee  of  charity  lands  and 
his  successors  in  trust  for  the  charity. 

3.  All  stocks,  shares,  funds,  and  securities  belonging  to  or  held  in  Transfer  of 
trust  for  the  charity  shall  be  forthwith  transferred,  under  the  autho-  peraonal 
rity  of  a  further  order  of  the  Charity  Commissioners,  into  the  name  of  ®!^*®,*® 

"  The  Official  Trustees  of  Charitable  Funds,"  in  trust  for  the  charity,  and  ^^ 
all  sums  of  cash  belonging  to  or  held  in  trust  for  the  charity,  and  not 
required  for  the  current  expenditure  thereof,  shall  be  forthwith  in- 

(a)  This  olanse  and  dauBe  62  confer  quasi -visitatorial  powers  on  tl^e  Charity 
Commissioners :  ante,  pp.  76,  77 ;  and  see  JSer  Hodg9on^%  School,  3  App.  Cas.  S57, 
stoted  <i;t/^  p.  616. 

(&)  The  trusts  of  these  charities  were  for  the  benefit  of  the  poor  generally. 
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App.  n.      Tested,  under  the  like  authority,  in  goyemment  Btocks  or  securitieB,  in 
Miemeyo.II.  the  name  of  the  said  official  trustees,  in  trust  for  the  charity. 

Textstees. 

4.  The  trustees  shall  consist  of  five  competent  persons,  namely,  three 
ez-officio  trustees  and  two  representative  trustees. 

5.  No  person  shall  be  entitled  to  act  as  a  trustee  under  this  scheme, 
whether  upon  his  first  or  any  subsequent  appointment,  until  he  shall 
have  signed  a  declaration  in  the  minute  booK  of  the  trustees  to  the 
efiPect  that  he  accepts  the  office  of  trustee,  and  is  willing  to  act  in  the 
trusts  of  this  scheme. 

6.  The  ex-officio  trustees  shall  be — 
The  Eector  and  Churchwardens  for  the  time  being  of  the  parish 

of  Buckland. 

7.  Representative  trustees  shall  be  appointed  by  the  vestiy  of  the 
parish  of  Buckland  at  a  duly  convened  meeting.  The  first  represen- 
tative trustees  shall  be  appointed  as  soon  as  conveniently  may  be  after 
the  date  hereof.  The  chairman  or  other  presiding  officer  of  each  meet- 
ing at  which  the  appointment  of  any  representative  trustees  or  trustee 
shall  be  made  shall  forthwith  cause  the  names  or  name  of  the  persons 
or  person  so  appointed  to  be  notified  to  the  rector  of  the  parish  of 
Buckland,  or  to  the  clerk  or  secretary  of  the  trustees. 

8.  Every  appointment  of  a  trustee  shall  be  forthwith  notified  by  or 
under  the  direction  of  the  trustees  with  all  proper  information  to  the 
said  Commissioners  at  their  office  in  London. 

9.  Every  representative  trustee  shall  be  appointed  to  office  for  a 
term  of  five  years  reckoned  from  the  date  of  his  appointment.  Any 
representative  trustee  who  fails  to  attend  any  meeting  of  the  trustees 
diiring  a  consecutive  period  of  two  years  shall  thereupon  cease  to  be  a 
trustee. 

10.  Any  trustee  who  is  adjudicated  a  bankrupt,  or  who  refuses  or  is 
unfit  or  is  incapacitated  to  act,  or  who  communicates  in  writing  to  the 
trustees  his  wish  to  resign,  shall  thereupon  cease  to  be  a  trustee. 

11.  Upon  the  occurrence  of  a  vacancy  the  trustees  shall,  at  their 
next  ensuing  meeting,  cause  a  note  thereof  to  be  entered  in  their 
minute  book.  They  shaU  further,  in  the  case  of  a  vacancy  in  the  office 
of  representative  trustee,  cause  notice  thereof  to  be  given  as  soon  as 
conveniently  may  be  to  the  vestry  of  the  parish  of  Buckland,  or  the 
clerk,  if  any,  or  other  officer  of  such  body.  Any  trustee  may  be  re- 
appointed. 

Meetinos  and  Pbooeedings  of  Trustees. 

12.  There  shall  be  a  quorum  when  three  trustees  are  present  at 
any  meeting.  Pending  any  vacancy,  the  trustees  for  the  time  being, 
not  being  less  in  number  than  a  quorum,  may  act  for  all  purposes  in 
the  administration  of  the  charity. 

13.  Any  two  trustees  may  at  any  time  sunmion  a  special  meeting  for 
any  cause  that  seems  to  them  sufficient. 

14.  Notice  in  writing  of  every  meeting,  whether  general,  special,  or 
adjourned,  shall  be  delivered  or  sent  through  the  post  to  each  trustee 
by  the  clerk  or  secretary,  or  by  some  other  person  acting  under  the 
direction  of  the  trustees,  or,  in  the  case  of  a  special  meeting,  by  or 
under  the  direction  of  the  person  or  persons  summoning  the  meeting, 
seven  clear  days  at  least  before  the  date  of  the  meeting,  so  far  as,  in 
the  case  of  an  adjourned  meeting,  the  interval  between  the  original 
and  adjourned  meetings  will  permit.  Every  notice  of  meeting  shall 
state  the  place,  day,  and  hour  of  the  meeting,  and  every  notice  of  a 
special  meeting  shall  further  state  the  matters  to  be  discussed  thereat. 
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15.  The  rector  of  the  parish  of  Buckland,  if  he  be  an  acting  trustee,       App.  II. 
shall  be  chairman  of  every  meeting  of  the  trustees  at  which  he  may  be  ■«^«««Ko^II. 
present.  Chainnan. 

16.  Every  matter  shall  be  determined  by  the  majority  of  the  trustees  y^^i^g 
present  and  voting  on  the  question.     The  acting  chairman  shall  have 

a  casting  vote,  whether  or  not  he  shall  have  previously  voted  on  the 
same  question,  but  no  trustee  shall  in  any  other  circumstances  give 
more  than  one  vote. 

Officers  and  Genebal  Managekekt. 

17.  The  trustees  may  appoint  one  of  their  body  or  some  other  fit  Offioew. 
person  to  be  their  clerk  or  secretary,  and  any  other  necessary  or  proper 
officers  or  agents  for  their  assistance  in  the  administration  and  manage- 
ment of  the  charity,  and  may  pay  to  their  clerk  or  secretary  and  to  their 

other  officers  and  agents,  not  being  trustees,  such  annual  salaries  or 
other  remuneration  as  may  from  time  to  time  be  approved  by  the  said 
Commissioners. 

18.  A  minute  book  and  books  of  account  shall  be  provided  and  kept  Minntee  and 
by  the  trustees.     All  proper  accounts  in  relation  to  the  charity  shall  in  aooounte. 
each  year  be  made  out  and  certified,  and  copies  thereof  transmitted  to 

the  said  Commissioners,  and  published,  in  compliance  with  the  pro- 
visions of  the  Charitable  Trusts  Acta. 

19.  Within  the  limits  prescribed  by  this  scheme  the  trustees  shall  General 
have  full  power  from  time  to  time  to  make  regulations  for  the  conduct  P^^or  ^ 

of  their  business  and  for  the  management  of  the  charity,  and  such  ^^^J  regula- 
regulations  shall  be  binding  on  all  persons  affected  thereby. 

Management  of  Eeal  Pboferty. 

20.  All  lands  belonging  to  the  charity  which  are  subject  to  the  Allotments 
provisions  of  the  fourth   section  of  the  Allotments  Extension  Act,  ?*^*^o? 
1882,  shall  be  let  and  otherwise  managed  by  the  trustees  in  conformity     ^^ 
with  the  provisions  of  that  Act.     If  and  so  far  as  any  land  belonging 

to  the  charity  is  not  subject  to  the  provisions  of  the  said  fourth 
section,  the  trustees  may  set  apart  and  let  any  portions  of  such  land 
in  allotments  in  the  manner  prescribed  by  and  suDJect  to  the  provisions 
of  the  said  Act  (a). 

21.  Subject  as  aforesaid,    all  the    property  of   the    charity  not  Management 
required  to  be  retained  or  occupied  for  the  purposes  thereof,  shall  be  "*^  letting  of 
let  and  otherwise  managed  by  the  trustees.     In  every  case  public  P"^P®"y- 
notice  of   the  intention  to  let  any  land  or  other  property  shall  be 

given  by  the  trustees  in  the  parish  of  Buckland,  and  also  in  the  parish 
or  parishes  in  which  such  land  or  property  shall  be  situate,  in  such 
manner  as  they  shall  consider  most  efiPectual  for  giving  full  publicity 
to  such  intention.  The  trustees  shall  not  create  any  tenancy  in 
reversion,  or  for  more  than  seven  years  certain,  or  for  loss  than  the 
improved  annual  value  at  rackrent,  without  the  sanction  of  the  said 
Commissioners  or  a  competent  Court. 

22.  The  trustees  shall  provide  that  on  the  grant  by  them  of  any 
lease,  the  lessee  shall  execute  a  counterpart  thereof,  and  every  lease 
shall  contain  covenants  on  the  part  of  the  lessee  for  the  payment  of 
rent,  and  the  proper  cultivation  of  the  land,  and  all  other  usual  and 
proper  covenants  applicable  to  the  property  comprised  therein,  and  a 
proviso  for  re-entry  on  non-payment  of  the  rent  or  non-performance  of 
the  covenants. 

(a)  See  seot.  14  of  the  Allotments  Extension  Act,  1882,  ante,  p.  696. 
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23.  All  the  proper  costs,  charges,  and  expenses  of  and  incidental  to 
the  administration  and  management  of  the  charity  shall  be  fir^ 
defrayed  by  the  trustors  out  of  the  income  thereof. 

24.  Subject  to  the  myments  aforesaid,  all  the  yearly  income  of  tibe 
charity  shall  be  applied  by  the  trustees  in  the  manner  and  to  tie 
objects  hereinafter  prescribed. 

25.  The  clear  yearly  income  of  the  charity  shall  be  applied  by  the 
trustees  in  making  payments,  under  one  or  more  of  the  following 
heads,  for  the  benefit  either  of  the  poor  of  the  parish  of  Buckknd 
generally,  or  of  such  deserving  and  necessitous  persons  resident  therein 
as  the  trustees  shall  select  for  this  purpose,  and  in  such  way  as  they 
shall  consider  most  advantageous  to  the  recipients,  and  most  condndTe 
to  the  formation  of  provident  habits : — 

I.  Subscriptions  or  donations  in  aid  of  the  funds  of  any — 

(a.)  Dispensary,  infirmary,  hospital,  or  convalescent  home,  whether 
general  or  special,  upon  such  terms  as  to  enable  the  trostea 
to  secure  the  benefits  of  the  institution  for  the  object  of  tb« 
charity, 
(b.)  Provident  dnb  or  society  established  in  or  in  the  neighbow- 
hood  of  the  parish  of  Buckland  for  the  supply  of  coal 
clothing,  or  other  necessaries. 
H.  Contributions  towards — 

(a.)  The  provision  of  nurses  for  the  sick  and  infirm. 
(b.)  The  cost  of  the  outfit,  on  entering  upon  a  trade  or  occupation, 
or  into  service,  of  any  person  under  the  age  of  twentr-on* 
years. 
III.  The  supply  of  temporary  relief  in  money,  by  way  of  loan  or 
otherwise,  in  cases  of  unexpected  loss,  or  sudden  destitu- 
tion (at). 
Provided  that  the  funds  of  the  charity  shall  in  no  case  be  applied, 
directly  or  indirectly,  in  relief  of  the  rates  of  the  parish,  or  so  that  any 
individual  or  institution  shall  become  entitled  to  a  periodical  or  re- 
current benefit  therefrom. 
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General  Provisions. 

26.  The  appropriation  of  the  benefits  of  the  charity  shall  be  made 
by  the  trustees  from  time  to  time  in  the  exercise  of  their  discretion  at 
meetings  of  their  body,  and  not  separately  by  an  individual  trustee  (ff 
trustees.  The  trustees  shall  be  bound,  in  appropriating  the  benefits  d 
the  charity,  to  have  regard  to  the  wants  of  the  poor  of  every  part  of 
the  parish  of  Buckland,  and  to  satisfy  themselves  in  each  case  that  the 
beneficiaries  are,  in  respect  of  poverty  and  character,  deserving  of  belp- 

27.  No  trustee  acting  as  clerk  or  secretary,  or  in  any  other  capaatr 
in  respect  of  the  charity,  shall  receive  any  salary  or  remuneration  from 
the  funds  of  the  charity.  No  trustee  shall,  except  with  the  express 
sanction  of  the  Charity  Commissioners,  for  his  own  benefit,  or  for  the 
benefit  of  any  other  person,  either  directly  or  indirectly,  hold  or 
occupy  any  land  of  the  charity,  or  be  engaged  in  the  supply  of  vorK 
or  goods  at  the  cost  of  the  charity. 

28.  A  copy  of  this  scheme  shall  be  kept  with  the  books  of  accoiui* 
and  other  documents  belonging  to  the  charity ;  and  every  parishioner 
and  other  person  interested  in  the  charity  shall  be  at  liberty  to  tate 
copies  of  the  scheme,  or  any  part  thereof,  upon  making  application  for 


(a)  See  ante,  pp.  159,  160. 
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that  purpose  to  the  trustees  or  their  clerk,  at  such  reasonable  times      ^^^'w^'jj 
and  subject  to  such  reasonable  conditions  as  may  bo  fixed  and  pre-        erne    o. 
scribed  by  them. 

29.  Any  question  affecting  the  regularity  or  the  validity  of  any  Questions  of 
proceedings  under  this  scheme  shall  be  determined  conclusively  by  the  proceeding's 
said  Commissioners,  upon   such  application  made  to   them  for  the  under  scheme, 
purpose,  as  they  think  sufficient  (o). 

30.  If  any  doubt  or  question  shall  arise  amongst  the  trustees,  as  Construct  ion 
to  the  construction  or  application  of  any  of  the  provisions  of  this  of  scheme, 
scheme,  or  the  administration  and  management  of  the  charity,  they 

may  apply  to  the  said  Commissioners  for  their  opinion  and  advice 
thereon,  which  when  given  shall  be  binding  on  the  trustees  and  on  all 
persons  claiming  under  the  trust  who  shall  be  affected  by  the  question 
so  decided  (a). 

31.  This  scheme  shall  come  into  operation  on  the  day  on  which  it  Date  of 
is  approved  and  established  by  an  order  of  the  said  Commissioners,  w^l^eme. 
which  day  is  herein  referred  to  as  the  date  hereof. 

Schedule. 

lOM  May,  1889. 

SCHEME  No.  in. 

(Beneficiary  Corporation  (ft);  Almshouse.) 

Scheme /or  the  Management  of  Maynard  and  Cotton^  a  Hospital  and  other 
Charities  in  the  City  of  Canterbury, 

1.  The  charity  or  charities  with  the  benefactions  and  endowments  Administra- 
thereof  specified  in  the  schedule  hereto  (hereinafter  referred  to  as  the  tion  of 
charity),  shall  be  administered  and  managed  under  the  title  of  **  May-  <5l""^*y» 
nard  and  Cotton's  Hospital,'*  by  the  trustees  of  the  municipal  charities 

of  the  city  and  borough  of  Canterbury,  as  the  trustees  thereof,  subject 
to  and  in  conformity  with  the  provisions  of  this  scheme ;  and  aU  sums 
which  by  the  scheme  for  the  management  of  the  said  municipal  charities 
established  by  an  order  of  the  High  Court  of  Justice  (Chancery  Divi- 
sion), of  the  1st  November,  1887,  were  directed  to  be  paid  to  the 
master  of  Maynard's  Hospital,  the  master  of  Maynard's  and  Cotton's 
Hospital,  or  the  meister  and  prior  of  Maynard's  and  Cotton's  Hospital, 
shall  be  applied  by  the  trustees  under  this  scheme. 

2.  The  lands,  tenements,  and  hereditaments  specified  in  the  schedule  Vesting  of 
hereto,  and  all  other  real  estates  belonging  to  the  charity,  not  being  '^^^  property, 
copyhold  and  not  already  so  vested,  shall  be,  and  the  same  are  hereby 

vested  in  the  Corporation  of  the  Brothers  and  Sisters  of  Maynard's 
Hospital  or  Foundation. 

3.  The  brothers  and  sisters  of  Maynard's  Hospital  or  Foundation  Brothers  and 
shall  permit  the  trustees  to  receive  and  take  the  annual  and  other  sisters  to 
rents,  issues,  and  profits  of  all  the  real  estates  which  may  be  vested  in  ^^^^^  ^ 
them,  and  from  time  to  time  to  manage  and  let  the  same,  and  to  use,  of^^tee^  " 
order,  and  dispose  of  the  goods  and  personal  estate  (if  any)  which 

may  be  held  by  them,  in  accordance  with  the  provisions  of  this  scheme ; 
and  for  the  purposes  aforesaid,  the  brothers  and  sisters  of  Maynard's 
Hospital  or  Foundation  shall,  in  their  corporate  capacity,  make  and 
execute  all  such  deeds,  leases,  and  other  instruments,  and  do  and 
perform  all  such  acts  as  the  trustees  shall  require  {h). 

(a)  These  daiues  confer  quasi- risitatoiial  powers  on  the  Charity  CommiflsionerB : 
aniey  pp.  76,  77 ;  and  see  ^e  Hodgnmi's  School,  3  App.  Cas.  857,  stated  ant^,  p.  616. 

(b)  See  ante,  p.  563. 
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Mo.  HI. 

Trustees  ma  J 
use  corporate 
name  of  the 
brothers  and 
sisters. 


4.  The  trostees  shall  be  at  liberty  to  use  the  corporate  name  of  the 
said  brothers  aud  sisters  for  the  purpose  of  bringing  or  defending  such 
actions  and  other  proceedings  as  the  trustees  shall  think  fit  and  shall 
be  authorized  to  institute  or  defend,  the  brothers  and  sisters  being  saved 
harmless  and  indemnified  therein  out  of  the  charity  estates.  The 
common  seal  of  the  hospital  shall  be  kept  by  the  derk  of  the  trustees. 
Subject  as  aforesaid,  nothing  in  this  scheme  contained  shall  affect  or 
prejudice  the  powers  of  the  brothers  and  sisters,  being  inmates  of 
Maynard  and  Cotton's  hospital,  and  belonging  to  Maynard's  founda- 
tion, to  do  all  such  acts  as  the  brothers  and  sisters  of  Maynard's  hospital 
or  foundation  are  at  present  empowered  to  do  by  virtue  of  any  pre- 
scriptioni  usage  or  otherwise. 


JvUotBftents 
Extension 
Act,  1882. 


Management 
and  letting  of 
propertjr. 


Timber  and 
minerals. 


Repair  and 
insurance. 


Expenses  of 
management. 


Maitaoement  of  Eeal  Pbopebtt. 

5.  If  and  so  far  as  any  land  belon^g  to  the  charity  is  not  subject 
to  the  provisions  of  the  fourth  section  of  the  Allotments  Extension 
Act,  1882  (requiring  certain  lands  to  be  let  in  allotments),  the  trustees 
may  set  apart  and  let  in  allotments  in  the  manner  prescribed  by  and 
subject  to  the  provisions  of  the  said  Act,  any  portions  of  such  land 
other  than  buildings  and  the  appurtenances  of  buildings  (a). 

6.  Subject  as  aforesaid,  all  the  property  of  the  charity  not  required 
to  be  retained  or  occupied  for  the  purposes  thereof,  shall  be  let  and 
otherwise  managed  by  the  trustees.  In  every  case  public  notice  of 
the  intention  to  let  any  land  or  other  property  (which  may  be  in 
the  form  of  Notice  No.  1  annexed  hereto)  shall  be  given  by  the 
trustees  in  the  City  of  Canterbury,  and  also  in  the  parish  or  parishes 
in  which  such  land  or  property  shall  be  situate,  in  such  manner  as 
they  shall  consider  most  effectual  for  giving  full  publicity  to  such 
intention.  The  trustee  shall  not  create  any  tenancy  in  reversion,  or 
for  more  than  seven  years  certain,  or  for  less  than  the  improved 
annual  value  at  rackrent,  without  the  sanction  of  the  Charity  Commis- 
sioners or  a  competent  court. 

7.  The  trustees  shall  provide  that  on  the  grant  by  them  of  any 
lease  the  lessee  shall  execute  a  counterpart  thereof ;  and  every  lease 
shall  contain  covenants  on  the  part  of  the  lessee  for  the  payment  of 
rent,  and  (where  requisite)  the  proper  cultivation  of  the  land,  and  all 
other  usual  and  proper  covenants  applicable  to  the  property  comprised 
therein,  and  a  proviso  for  re-entry  on  non-payment  of  the  rent  or  non- 
performance of  the  covenants. 

8.  Any  money  arising  from  the  sale  of  timber,  or  from  any  mines 
or  minerals  on  the  property  of  the  charity,  shall  be  treated  as  capital, 
and  shall  be  invested  in  Government  funds  or  securities  in  the  name 
of  the  official  trustees,  except  in  any  special  cases  in  which  the  trustees 
may  be  authorised  by  the  Commissioners  to  deal  otherwise  with  sudi 
money  or  any  part  thereof. 

9.  The  trustees  shall  keep  in  repair  and  insure  against  fire  aU  the 
buildings  of  the  charity  not  required  to  be  kept  in  repair  and  insured 
by  the  fesses  or  tenants  thereof. 

Application  of  Income. 

10.  The  cost  of  ordinary  repairs  and  insurance,  and  all  other  charges 
and  outgoings  payable  in  respect  of  the  property  of  the  charity,  and 
all  the  proper  costs,  charges,  and  expenses  of  and  incidental  to  the 
administration  and  management  of  the  charity,  shall  be  first  defrayed 
by  the  trustees  out  of  the  income  thereof. 

{a)  See  seot.  14  of  the  Allotments  Extension  Act,  1882,  ante,  p.  695. 
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K  11.  For  tlie  purpose  of  forming  a  fund  for  extraordinary  repairs,       App.  II. 

r  the  trustees  shall,  out  of  the  income  of  the  charity,  remit  a  yearly  sum       ^H^ 

.:  of  25/.,  until  the  fund  shall  amount  to  250/.,  to  the  banking  account  at         ^' 

if  the  Bank  of  England  of  **  The  Official  Trustees  of  Charitable  Funds,"  Bapair  fond. 

t  who  shall  invest  the  same  in  their  name  in  New  Consols,  at  compound 

£  interest,  and  place  tbe  investments  to  the  credit  of  an  account  to 

:,  be  entitled  the  "  Eepair  Fund."     The  said  fund  shall  be  applicable  to 

i  the  extraordinary  structural  repair  of  the  houses  and  property  of  the  , 

\^  charity,  and  if  and  when  the  said  sum  of  250/.,  or  any  part  thereof, 

^  shall  be  so  applied,  the  same  shall  be  again  made  up  in  manner  afore- 

said to  that  amount. 

12.  The  full  number  of  brothers  and  sisters  shall  be  ten,  of  whom  Number  and 
four  shall  be  brothers  and  six  shall  be  sisters.     Of  this  number  three  qualifioatioM 
brothers  and  four  sisters  shall  be  regarded  as  belonging  to  Maynard's  ^'?"!S?^ 
Foundation,  and  one  brother  and  two  sisters  shafi  be  regarded  as  "*^  "****"• 
<  belonging  to  Cotton's  Foundation.     The  brothers  and  sisters  shall  be 

^  poor  persons  of  good  character,  who  shall  have  resided  in  Canterbury 

^  for  not  less  than  seven  years  next  preceding  the  time  of  their  appoint- 

^  ment,   who  shall  not,  during  that  period,   have  received  poor  law 

i  relief,  and  who,  from  age,   ill-health,  accident,  or  infirmity,   shall 

!  be  unable  to  maintain  themselves  by  their  own  exertions;  with  a 

preference  for  those  persons  who,  beinff  otherwise  qualified  as  afore- 
i  said,  shall  have  become  reduced  by  misfortune  from  better  circum- 

t  stances. 

:  13.  The  brothers  and  sisters  upon  Maynard's  Foundation  shall  be  iU>pointinent0 

r  appointed  by  the  trustees,  and  the  brother  and  sisters  upon  Cotton's  of  brothers 

j  Foundation  shall  be  appointed  by  the  Mayor  for  the  time  being  of        «««». 

;  Canterbury. 

(  14.  There  shall  be  paid  to  each  brother  and  sister  out  of  the  income  Stipends  of 

f  of  the  charity,  by  weekly  or  other  periodical  payments  as  the  trustees  brothers  and 

I  may  think  fit,  such  a  stipend,  being  not  less  than  at  the  rate  of  8*.,  ■****"• 

and  not  more  than  at  the  rate  of  I2s,  per  week,  as  shall  be  fixed  and 
determined  from  time  to  time  by  the  trustees,  having  regard  to  the 
f  needs  and  circxmistances  of  the  respective  brothers  and  sisters,  and 

to  the  income  and  resources  of  the  charity,  and  the  other  circumstances 
thereof ;  and  the  trustees,  in  lieu  of  paying  the  whole  amount  of  the 
said  stipend  to  any  brother  or  sister  in  money  may  from  time  to  time 
expend  the  whole  or  any  portion  thereof  for  his  or  her  benefit  as  they 
shall  think  fit. 

15.  The  hospital  or  almshouse  building  belonging  to  the  charity,  Hospital, 
shall  be  appropriated  and  used  for  the  residence  of  the  brothers  and 
sisters  to  be  appointed  from  time  to  time  by  the  trustees,  in  conformity 

with  the  provisions  of  this  scheme,  and  the  chapel  forming  part  of  the 
hospital  shall  continue  to  be  used  for  the  religious  worship  of  the 
brothers  and  sisters. 

16.  No  brother  or  sister  shall  be  absent  from  the  hospital  for  a  Absence  from 
period  exceeding  twenty-four  hours,  without  the  consent  in  writing  hospital. 

of  the  trustees,  or  their  derk,  but  in  special  cases  such  consent  may, 
for  any  sufficient  reason,  be  given  retrospectively  after  the  absence  has 
oocuriNsd. 

17.  No  brother  or  sister  shall  be  permitted  to  let  or  part  with  the  Rooms  not  to 
possession  of  the  room  or  rooms  allotted  to  him  or  her,  or  to  sulFer  any  be  let. 
stranger  to  occupy  the  same,  or  any  part  thereof,  except  with  the 
specialpermission  of  the  trustees. 

18.  The  trustees  may,  if  they  shall  so  think  fit,   whenever  the  Medical 
income  and  resources  of  the  charity  shall  suffice  for  the  purpose,  officer. 

T.  3  H 
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appointmeDts 
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Foundation. 

Begister. 
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brothers  and 
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Regulations. 


Appointment 
of  "Prior." 


appoint  a  medical  officer  to  attend  upon  the  brothers  and  sisters,  and 
to  supply  tliem  with  medicines  and  such  medical  appliances  as  may  be 
necessary,  at  a  yearly  salary  to  be  fixed  from  time  to  time  by  the 
trustees,  but  not  exceeding  10/.  inclusive  of  the  cost  of  such  medicines 
and  appliances;  and  they  may  also  provide  the  brothers  and  sisters, 
at  the  cost  of  the  charity,  with  any  necessary  attendance  in  case  of 
illness  or  permanent  infirmity. 

1 9.  Every  application  for  appointment  as  a  brother  or  sister  upon 
Maynard's  Foundation  and  upon  Cotton's  Foundation  shall  be  made  to 
the  trustees,  or  to  their  clerk  or  secretary,  and  to  the  Mayor  of 
Canterbury,  respectively,  in  writing,  in  such  form  as  the  said  trustees 
and  Mayor  bliall  prescribe. 

20.  No  appointment  of  a  brother  or  sister  shall  be  made  by  the 
trustees  or  the  mayor  until  a  sufficient  notice  of  the  vacancy  to  be 
filled  up,  specif3ring  the  qualifications  required  from  candidates  (which 
may  be  in  the  Form  No.  2  annexed  hereto)  shall  have  been  published 
in  the  City  of  Canterbury  by  advertisement  or  otherwise,  so  as  to  give 
due  publicity  to  the  intended  appointment ;  and  every  applicant  must 
be  prepared  with  sufficient  testimonials  and  other  evidence  of  liis  or 
her  qualification  for  the  appointment. 

21.  All  appointments  of  brothers  and  sisters  on  Maynard's  Founda- 
tion shall  be  made  by  the  trustees  at  a  special  meeting,  and  shall  be 
made  as  soon  as  possible  after  an  interval  of  not  less  than  one  calendar 
month  from  the  occurrence  of  the  vacancy  to  be  filled  up. 

22.  The  trustees  shall  provide  and  keep  a  book,  in  which  shall  be 
entered  the  names,  ages,  and  descriptions  of  all  persons  appointed  to 
be  brothers  and  sisters,  together  with  the  dates  of  their  respective 
appointments,  and  the  date  and  occasion  of  every  vacancy ;  and  they 
shall  likewise  keep  a  register  of  all  applications  for  appointment  on 
Maynard^s  Foundation. 

23.  If  any  brother  or  sister  shall  be  guilty  of  insobriety,  insubordi- 
nation, breach  of  regulations,  or  immoral  or  unbecoming  conduct,  or 
shall  receive  poor  law  relief,  or  shall,  in  the  opinion  of  the  trustees, 
become  disqualified  from  retaining  his  or  her  appointment,  or  if  in  any 
case  it  shall  appear  that  any  brother  or  sister  has  been  appointed 
without  having  the  required  qualifications,  the  trustees,  upon  proof 
thereof  to  their  satisfaction,  may  remove  the  brother  or  sister  and  take 
possession  of  the  tenement  or  room  occupied  by  hini  or  her,  and  another 
brother  or  sister  may  be  appointed  in  his  or  her  place ;  or  in  any  case 
of  such  misconduct  as  aforesaid,  the  trustees  may  suspend  the  payment 
of  the  stipend  to  the  brother  or  sister,  either  wholly  or  in  part,  during 
such  time  as  they  shall  think  fit. 

24.  The  trustees  may  from  time  to  time  prescribe  such  reasonable 
reg^ations  as  they  may  consider  expedient  for  the  government  of  the 
brothers  and  sisters,  provided  that  the  same  shall  not  be  at  variance  or 
inconsistent  with  any  of  the  provisions  of  this  scheme. 

25.  The  trustees  shall  appoint  one  of  the  brothers  to  the  office  of 
''Prior  "  of  the  hospital,  the  duties  of  which  office  shall  consist  of  a 
general  superintendence  of  the  brothers  and  sisters,  the  reading  of 
prayers  in  the  hospital  chapel,  at  such  times  as  may  be  appointed  by 
the  trustees,  and  the  discharge  of  such  other  functions  as  may  be  from 
time  to  time  directed  by  the  trustees.  The  trustees  may  pay  to  the 
Prior  of  the  hospital,  so  long  as  he  shall  perform  the  duties  of  his 
office  to  the  satisfaction  of  the  trustees,  in  addition  to  his  stipend  as  a 
brother,  an  allowance  of  not  more  Uian  2$.  6d.  per  week. 
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General  Provisions.  -^PP-  ^^' 

26.  The  amounts  and  conditions  of  the  several  payments  and  allow-       uq,  ixi. 

ances  which  are  prescribed  by  this  scheme  may  be  varied  from  time  to  — ;— ;- ;- 

time  by  the  trustees,  with  the  sanction  of  the  Commissioners.  Variation  of 

27.  The  appropriation  of  the  benefits  of  the  charity  shall  be  made  P^y™®"^  ^  • 
by  the  trustees  from  time  to  time,  in  the  exercise  of  their  discretion,  at  tion^"*" 
meetings  of  their  body,  and  not  separately  by  any  individual  trustee  or  benefits, 
trustees.     The  trustees  shall  be  bound,  in  appropriating  the  benefits 

of  the  charity,  to  have  regard  to  the  wants  of  the  poor  of  every  part  of 
Canterbury,  and  to  satisfy  themselves  in  each  case  that  the  beneficiaries 
are,  in  respect  of  poverty  and  character,  deserving  of  help. 

28.  No  trustee  acting  as  clerk  or  in  any  other  capacity  in  respect  of  Employment 
the  charity,  shall  receive  any  salary  or  remuneration  from  the  funds  of  ^^^^^ 
the  charity.     No  trustee  shall,  for  his  own  benefit,  or  for  the  benefit  of 

any  other  person,  either  directly  or  indirectly,  hold  or  occupy  any  land 
of  the  charity,  or  any  interest  therein,  or  be  engaged  in  the  supply  of 
work  or  goods  at  the  cost  of  the  charity.  roi    •♦ 

29.  No  part  of  the  income  or  of  the  endowments  of  the  charity  shall  ^^p^^l  in 
in  any  case  be  applied  directly  or  indirectly  in  aid  of  any  rates  for  the  ^^  ffrates 
relief  of  the  poor  or  other  purposes  in  the  City  of  Canterbury.  &c. 

30.  A  copy  of  this  scheme  shall  be  kept  with  the  books  of  accoimt  Citizenii,  &o. 
and  other  documents  belonging  to  the  charity,  and  every  citizen  and  ma,^  take 
other  person  interested  in  the  charity  shall  be  at  liberty  to  take  copies  copies  of 

of  the  scheme,  or  any  part  thereof,  upon  making  application  for  that  pur-  ■<^«°^®- 
pose  to  the  trustees,  or  their  derk,  at  such  reasonable  times,  and  subject 
to  such  reasonable  conditions  as  may  be  fixed  and  prescribed  by  them. 

31.  Any  question  affecting  the  regularity  or  the  validity  of  any  pro-  Questions  of 
ceedinffs  under  this  scheme  shall  be  determined  conclusively  by  the  proceedings 
Commissioners,  upon  such  application  made  to  them  for  the  purpose,  ^^der  scheme, 
as  they  think  sufficient  (a). 

32.  If  any  doubt  or  question  shall  arise  amongst  the  trustees  as  to  Constmction 
the  construction  or  application  of  any  of  the  provisions  of  this  scheme,  ®^  aoheme. 
or  the  administration  and  management  of  the  charity,  they  may  apply 

to  the  Commissioners  for  their  opinion  and  advice  thereon,  which  when 
given  shall  be  binding  on  the  trustees  and  on  all  persons  claiming 
under  the  trust  who  shall  be  affected  by  the  question  so  decided  (a). 

33.  This  scheme  shall  come  into  operation  on  the  day  on  which  it  is  Date  of 
approved  and  established  by  an  order  of  the  Cominissioners.  scheme. 

Schedule  of  Property. 
Form  OF  Notice.    No.  1. 
In  the  Matter  of  Maynard  and  Cotton's  Hospital,  in  the  City  of 
Canterbury,  in  the  County  of  Kent. 

The  trustees  of  this  charity  give  notice  that  they  will  on 

the day  of proceea  to  let  the  under-mentioned , 

being  part  of  the  property  of  the  charity,  as  from  the  day 

of .     Applications  &om  persons  desirous  to  become  tenants  of 

this  property  must  be  made  in  writing  to  the  trustees  or  their  clerk  at 
,  on  or  before  the day  of . 


DescriptioTi. 


Cultiyation. 


Extent 


Tenure. 


(a)  These  clauses  confer  quasi-yisitatorial  powers  on  the  Charity  Commissioners. 
See  anU,  pp.  76,  77 ;  and  see  JRe  Hod^sonU  School^  8  App.  Cas.  857,  stated  ante^  p.  616, 
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App.  n. 

Bohene  FoBM  OF  Notice.    No.  2. 


Ho.  m. 


In  the  Matter  of  Majnaid  and  Cotton's  Hospital,  in  the  Citj  of 
Canterbury. 

Notice  is  hereby  siven  that  [the  trustees  of  this  charity]  [the  mayor 
of  Canterbury],  wm  on the day  of  18 — ,  pro- 
ceed to  elect  a  [brother]  [sister]  to  fill  a  vacancy  in  the  number  of 
[brothers]  [sisters]  of  the  charity.     The  election  will  take  place  at 

o'clock  on  that  day,  at .     Poor  [men]  [women]  of  good 

character  who  have  been  resident  in  Canterbury  for  seven  years  at 
least,  who  shall  not  during  that  period  have  received  poor  law  relief, 
and  who,  from  age,  ill-health,  accident,  or  infirmity  are  unable  to 
maintain  themselves  by  their  own  exertions,  are  eligible  for  the 
appointment,  those  persons  who  have  become  reduced  by  misfortune 
from  better  circumstances  being  entitled  to  a  preference. 

Application  for  the  appointment  must  be  made  in  writing  to  the 
[trustees  or  their  clerk]  [mayor]  fourteen  days  at  least  previously  to 
the  election.  Every  applicant  must  state  his  or  her  name,  address,  age, 
and  occupation,  and  must  be  prepared  with  sufficient  testimonials  and 
other  evidence  of  his  or  her  qualification  for  the  appointment. 

(Signed) 

12th  February,  1889. 


SCHEME  No.  IV. 

(Wesleyan  Methodist  Chapel  and  Minister's  House.) 

Scheme  for   the  Management  of  the   Wesleyan  Methodist  CJiapel  and 
Minister's  House  at  Brompton  in  Kent, 

So  far  as  regards  the  ends  and  purposes  of  the  trusts,  the  aforesaid 
chapel  and  minister's  house  and  the  appurtenances  shall  continue  to 
be  held  upon  and  for  the  subsisting  trusts  thereof;  and  so  far  as 
regards  the  administration  and  management  of  the  said  charity,  the 
said  chapel  and  minister's  house  and  the  appurtenances  shall  hence* 
forth  be  held  and  administered  by  the  trustees  thereof  upon  such  and 
the  same  trusts,  and  to  and  for  such  and  the  same  ends  and  purposes, 
and  with,  imder,  and  subject  to  such  and  the  same  powers,  provisoes, 
declarations,  and  agreements  (so  far  as  the  same  shall  be  applicable 
and  capable  of  taking  effect),  as  are  expressed,  declared,  and  contained 
in  and  by  a  certain  indenture  of  release,  bearing  date  the  3rd  day  of 
July,  1832,  and  made  between  John  SutdifPe  and  fourteen  others  of 
the  first  part,  the  Reverend  George  Marsden  of  the  second  part,  and 
James  Brown  of  the  third  part,  and  enrolled  in  the  Hieh  Court  of 
Chancery  on  the  25th  day  oi  July,  1832,  being  the  trust  deed  for  the 
settlement  of  the  Wesleyan  Methodist  Chapel  at  Skircoat,  in  the  parish 
of  Halifax,  and  county  of  York,  and  usuaUy  known  or  distinguished 
as  "  The  Wesleyan  Chapel  Model  Deed"  (a). 

12th  June,  1888. 

{a)  See  ante^  p.  121. 
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SCHEME  No.  V. 

(Endowed  Schools  Acts — Ghrammar  School.) 

Scheme  for  the  Management  oftlie  Foundation  hnoim  as  the  Grammar 
Schooly  in  th£  Parish  of  Hitchin^  in  the  County  of  Hertford y  and 
the  Endoicments  thereof 

1.  The  foundation  and  endowments  above  mentioned  or  referred  to  Futpre  ad- 
shall  henceforth  be  one  foundation,  and  shall  be  administered  under  "??^SSSoii 
this  scheme,  under  the  name  of  Hitchin  Grammar  School  Foundation, 
hereinafter  called  the  foundation. 

2.  Subject  as  herein  provided,  the  foundation  shall  be  administered  ^^^""^ 
by  a  governing  body,  hereinafter  called  the  governors,  consisting  of  '^y* 
fifteen  competent  persons,  duly  qualified  to  discharge  the  duties  of  the 

office,  ten  to  be  called  representative  governors,  and  five  to  be  called 
cooptative  governors.  Of  the  coiJptative  governors  three  always  shall 
be  women. 

3.  The  representative  governors  shall  be  appointed  by  the  following  Repreeenta- 
electing  bodies  respectively  in  the  following  proportions;  that  is  to  ti^^go- 
aay—  vemow. 

One  by  the  council  of  Trinity  College  in  the  University  of  Cam- 
bridge ; 
Two  by  the  governors  of  Band's  Foundation  at  Holwell,  in  the 

county  of  Bedford ; 
Five  by  the  trustees  of  the  charities  in  Hitchin,  referred  to  in  an 
order  made  under  the  Charitable  Trusts  Acts,  1853  to  1869,  and 
dated  the  19th  day  of  June,  1877  ;  and 
for  five  years  from  the  date  of  this  scheme, 

Two  to  be  appointed  by  the  donors  or  subscribers  of  land  or  money 
of  the  value  of  not  less  than  2/.  in  each  case,  and  of  not  less  than 
3,000/.  in  all,  given  or  paid  within  three  calendar  months  from 
the  date  of  this  scheme,  so  as  to  become  part  of  the  foundation, 
or  in  place  of  such  two  governors  if  there  are  not  such  donors  or 
subscribers  so  entitled  to  appoint  as  aforesaid,  and  in  any  case 
after  such  five  years ; 
Two  to  be  appointed  by  the  parents  of  the  day  scholars  in  the  schools 

of  the  foundation. 
Each  appointment  by  an  electing^  body  shall  be  made  at  a  meeting 
thereof  convened  and  held  as  nearly  as  may  be  in  accordance  with  the 
ordinary  rules  or  practice,  if  any,  of  such  body,  or  in  case  of  need  or 
doubt  in  accordance  with  rules  to  be  made  or  approved  by  the  Charity 
Commissioners  for  England  and  Wales.  The  representative  governors 
shall,  subject  as  herein  provided,  be  appointed  to  office  each  for  the 
term  of  five  years,  reckoned  from  the  date  of  the  appointment.  The 
first  representative  governors  shall  be  appointed  as  soon  as  conveniently 
may  be  after  the  date  of  this  scheme.  The  chairman  or  other  presid- 
ing officer  of  each  meeting  at  which  the  appointment  of  any  represen- 
tative governors  or  governor  shall  be  made  shall  forthwith  cause  the 
names  or  name  of  the  persons  or  person  so  appointed  to  be  notified  in 
the  case  of  a  first  appointment  to  the  governor  whose  name  then  stands 
first  on  the  list  of  cooptative  governors,  and  in  other  cases  to  the  chair- 
man of  the  governors  or  their  clerk,  if  any,  or  other  agent.  Subject 
as  aforesaid,  any  appointment  of  a  representative  governor  not  made 
as  aforesaid  within  six  calendar  months  from  the  date  of  this  scheme, 
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App.  n.      or  of  the  notice  hereinafter  prescribed  of  a  yacanoj,  as  the  case  may 
ioheme       }^q^  g]j^  f^j,  ^g^  ^^yJ^  ^3  made  by  the  then  existing  governors. 
'    •  4.  The  first  ooiiptative  governors  shall  be : 

Cooptative  [^^^  names  and  addresses  are  inserted  here.^ 

goyemors.  The  future  cooptative  governors  shall  be  appointed  in  etich  case  by  the 
ffeneral  body  of  governors  at  a  special  meeting,  by  a  resolution  to  be 
forthwith  notified  by  them  with  all  proper  information  to  the  Charity 
Commissioners  for  England  and  Wales,  at  their  office  in  London ;  but 
no  such  appointment  shall  be  valid  until  it  has  been  approved  by  such 
commissioners,  and  their  approval  certified  imder  their  official  seal. 
The  cooptative  governors  shall  be  appointed  to  office  each  for  the  term 
of  eight  years,  reckoned  in  the  case  of  a  future  cooptative  governor 
from  the  date  of  the  approval  of  his  or  her  appointment. 

Tacanciee.  5.  Any  governor  who  shall  become  bankrupt  or  incapacitated  to  act, 

or  shall  notify  in  writing  to  the  governors  his  or  her  wish  to  resign,  or 
shall  for  the  space  of  two  consecutive  years  omit  to  attend  any  meeting, 
shall  thereupon  vacate  the  office  of  governor ;  and  the  governors  shall 
cause  an  entry  to  be  made  in  their  minute  book  of  every  vacancy  caused 
as  aforesaid,  or  by  the  death  or  the  expiration  of  the  term  of  office  of 
any  governor ;  and  as  soon  as  conveniently  may  be  after  any  vacancy 
a  new  governor  shall  be  appointed  by  the  body  entitled  as  aforesaid  to 
make  such  appointment.  Any  governor  may  be  re-appointed.  Notice 
of  every  vacancy  of  the  office  of  representative  governor  shall  be  given 
as  soon  as  conveniently  may  be,  by  or  under  the  direction  of  the 
governors,  to  the  proper  electing  body  or  the  clerk,  if  any,  or  other 
agent  of  such  body. 

6.  Eeligious  opinions,  or  attendance  or  non-attendance  at  any  par- 
ticular form  of  religious  worship,  shall  not  in  any  way  affect  the 
qualification  of  any  person  for  being  a  governor  under  this  scheme  (a). 

7.  Every  governor  shall,  at  or  before  the  first  meeting  which  he  or 
she  attends  upon  his  or  her  first  or  any  subsequent  entry  into  office, 
sign  a  memorandum  declaring  acceptance  of  the  office  of  governor,  and 
willingness  to  act  in  the  trusts  of  this  scheme,  and  until  after  signing 
such  a  memorandum  shall  not  be  entitled  to  act  as  a  governor. 

8.  Within  one  calendar  month  from  the  time  at  which,  imder  the 
provisions  herein  contained,  the  administration  of  the  foundation  passes 
to  the  governors,  a  meeting  shall  be  held  upon  the  summons  of  the 
governor  whose  name  then  stands  first  on  the  list  of  cooptative  gover- 
nors upon  some  day  to  be  fixed  by  him.  At  this  meeting  the  governors 
shaU  elect  one  of  their  number  to  be  chairman  of  the  meeting,  and 
shall  make  arrangements  for  the  conduct  of  business. 

Meetings.  9.  The  governors  shall  hold  their  meetings  in  some  convenient  place 

in  Hitchin  or  elsewhere,  and  shall  hold  at  least  two  ordinary  meetings 
in  each  year.  Notice  in  writing  of  each  ordinary  meeting  shall  be 
delivered  or  sent  by  post  to  each  governor  by  the  clerk,  if  any,  or  by 
some  other  person  acting  under  the  direction  of  the  governors  at  least 
seven  days  before  such  meeting. 
Special  meet-  10.  The  chairman  or  any  two  governors  may  at  any  time  summon  a 
"firs*  special  meeting  for  any  cause  that  seems  to  him  or  them  sufficient. 

AU  special  meetings  shall  bo  convened  by  or  under  the  direction  of  the 
person  or  persons  summoning  the  meeting  by  notice  in  writing  delivered 
or  sent  by  post  to  each  governor  specifying  the  object  of  the  meeting. 
And  it  shaU  be  the  duty  of  the  clerk,  if  any,  to  give  such  notice  when 
required  by  the  chairman  or  by  any  two  governors. 

(a)  The  insertion  of  this  clause  is  rendered  compulsory  (except  in  certain  cases) 
by  sect.  17  of  the  End.  Schools  Act,  1869,  ante. 


Religious 
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Declaration 
by  governors. 


First  meeting. 
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11.  Tho  governors  shall,  at  their  first  ordinary  meeting  in  each  year,  APP-  U. 

elect  one  of  their  number  to  be  chairman  of  their  meetings  for  such  Scheme 

year.     They  shall  make  regulations  for  supplying  his  place  in  case  of  ^'    ' 


his  death,  resignation,  or  absence.     Tho  chairman  shall  always  be  re-  Ghairman. 
eligible. 

12.  There  shall  be  a  quorum  when  five  governors  are  present  at  a  Quornmand 
meeting.     Every  question  at  a  meeting,  except  as  heroin  provided,  Toting. 
shall  be  determined  by  the  majority  of  tho  governors  present  and 

voting  on  the  question,  and  in  case  of  equality  of  votes  the  chairman 
shall  have  a  second  or  casting  vote.  Any  resolution  of  the  governors 
may  be  rescinded  or  varied  at  a  special  meeting,  held  after  not  less 
than  seven  days'  notice. 

13.  If  at  the  time  appointed  for  a  meeting  a  sufficient  number  of  Adjoarmncnt 
governors  to  form  a  quorum  are  not  present,  or  if  at  any  meeting  the  ^  meetings, 
business  is  not  completed,  the  governors  present  may  adjourn  the 

meeting  to  a  day  and  time,  of  which,  if  the  meeting  is  adjourned  for 
more  than  two  days,  notice  shall  forthwith  be  delivered  or  sent  by  post 
to  each  governor. 

14.  A  minute  book  shall  be  provided  and  kept  by  the  governors,  and  Minutes, 
minutes  of  the  entry  into  office  of  every  new  governor,  and  of  all  pro- 
ceedings of  the  governors,  shall  be  entered  in  such  minute  book. 

15.  The  governors  shall  make  out  and  render  to  the  Charity  Com-  Accounts, 
missioners  such  accounts  as  shall  be  required  by  such  Commissioners, 

and  shall  also,  on  rendering  accounts  for  any  year  to  such  Commis- 
sioners, exhibit  for  public  inspection  in  some  convenient  place  in 
Hitchin  copies  of  the  accounts  so  rendered  for  such  year,  giving  due 
public  notice  where  and  when  the  same  may  be  seen,  and  shall  at  all 
reasonable  times  allow  the  accounts  so  rendered  for  any  year  or  years 
to  be  inspected,  and  copies  thereof  or  extracts  therefrom  to  be  made,  by 
all  persons  applying  for  the  purpose. 

16.  The  governors  may  from  time  to  time  make  such  arrangements  as  Badness 
they  may  find  most  fitting  for  the  custody  of  all  deeds  and  other  documents  arrangements, 
belonging  to  the  foundation,  for  deposit  of  money,  for  the  drawing  of 

cheques,  and  for  the  appointment  of  a  clerk,  or  of  any  necessaiy  agents 
for  their  assistance  in  the  conduct  of  the  business  of  the  foundation,  at 
such  reasonable  salaries  or  scale  of  remuneration  as  shall  be  approved 
by  the  Charity  Commissioners,  but  no  governor  acting  as  such  clerk  or 
agent  shall  be  entitled  to  any  salary  or  remuneration. 

1 7.  From  and  after  the  date  of  this  scheme  all  lands,  hereditaments,  Vesting  pro- 
and  estates  and  interests  in  lands  and  hereditaments  belonging  to  the  perty. 
foundation,  and  not  being  copyhold,  shall  vest  in  the  officitd  trustee  of 

charity  lands  and  his  successors  in  trust  for  the  foundation :  And  all 
stock  in  the  public  funds  and  other  securities  belonging  to  the  foimda- 
tion  shall  be  transferred  to  the  Official  Trustees  of  Charitable  Fimds 
in  trust  for  the  foundation. 

18.  The  property  of  the  foundation  not  occupied  for  the  purposes  Management 
thereof  shall  be  let  or  otherwise  managed  by  the  governors,  or  by  their  and  letting  of 
agents  acting  under  their  orders,  according  to  the  general  law  applio-  proparty. 
able  to  the  management  of  property  by  trustees  of  charitable  founda- 
tions.    All  payments  for  repairs,  rates,  taxes,  and  insurance  .of  or  in 

respect  of  any  such  property  occupied  for  the  purposes  of  the  foundation 
shall,  so  far  as  not  otherwise  provided  for,  be  made  out  of  the  income 
of  the  foundation. 

19.  Any  money  arising  from  tho  sale  of  timber,  or  from  any  mines  Timber  and 
or  minerals  on  the  estates  of  the  foundation,  shall  be  treated  as  capital,  minerals. 
and  shall  be  invested  in  the  name  of  the  Official  Trustees  of  Charitable 
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Funds,  under  the  direction  of  the  Charitj  Commissioners,  except  in 
any  special  cases  in  which  the  governors  may  be  authorised  by  such 
commissioners  to  deal  otherwise  with  such  money  or  any  part  thereof. 

20.  Until  the  completion  of  the  full  number  of  governors  or  the 
expiration  of  the  first  three  calendar  months,  or  further  time,  if  any, 
allowed  under  this  clause,  from  the  date  of  this  scheme,  the  present 
governing  body  shaU  remain  unaltered  and  shall  retain  such  powers  as 
will  enable  them  to  administer  the  foundation  in  the  meantime  iinder 
this  scheme,  but  on  such  completion  or  expiration,  whichever  first 
happens,  shall  become  ipso  facto  discharged  from  their  office,  and  the 
administration  of  the  foundation  shall  pass  to  the  governors.  Such 
period  of  three  calendar  months  may  be  extended,  if  necessary,  by  an 
order  of  the  Charity  Commissioners,  made  upon  the  application  of  one 
or  more  of  the  present  governing  body,  or  of  the  governors. 

21.  After  the  administration  of  the  foundation  has  passed  to  the 
Kovemors  as  aforesaid  the  governors  for  the  time  being,  if  a  quorum 
IS  formed,  may  act  for  all  the  purposes  of  this  scheme  although  the 
number  of  governors  as  hereinbefore  constituted  is  not  full. 

22.  The  governors  shall  take  all  proper  measures  for  carrying  the 
provisions  of  this  scheme  into  effect  as  soon  as  practicable. 
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The  Schools. 

23.  The  grammar  school  of  the  foundation  shaU  be  maintained 
under  this  scheme  as  a  school  for  boys.  There  shall  also  be  established 
and  maintained  imder  this  scheme  a  school  for  girls,  hereinafter 
called  the  girls'  school.  These  schools  shall  be  maintained  in  or  near 
the  parish  of  Hitchin. 

24.  As  soon  as  conveniently  may  be,  the  governors  shall  provide  for 
the  schools  proper  buildings,  suitable  in  the  case  of  each  school  for  100 
scholars  or  thereabouts,  and  respectively  planned  with  a  view  to  con- 
venient extension,  and  may  apply  for  the  purpose  a  sufficient  sum  of 
money  to  be  raised,  if  needful,  out  of  the  capital  endowment  of  the 
foundation  by  sale  or  otherwise,  but  for  all  the  purposes  of  this 
clause  they  shall  act  subject  to  the  approval  of  the  Charity  Com- 
missioners. 

25.  The  parent  or  guardian  of,  or  person  liable  to  maintain  or  having 
the  actual  custody  of,  any  scholar  attending  either  school  as  a  day 
scholar  may  claim  by  notice  in  writing  addressed  to  the  head  master  or 
head  mistress  of  such  school  the  exemption  of  such  scholar  from  attend* 
ing  prayer  or  religious  worship,  or  from  any  lesson  or  series  of  lessons 
on  a  religious  subject,  and  such  scholar  shall  be  exempted  accordingly; 
and  a  scholar  shall  not,  by  reason  of  any  exemption  from  attending 
prayer  or  religious  worship,  or  from  any  lesson  or  series  of  lessons  on 
a  religious  subject,  be  deprived  of  any  advantage  or  emolument  in  either 
school  or  out  of  the  endowment  of  the  foundation  to  which  he  or  she 
would  otherwise  have  been  entitled  {a). 

If  the  parent  or  guardian  of,  or  person  liable  to  maintain  or  having 
the  actual  custody  of,  any  scholar  who  is  about  to  attend  either  school, 
and  who  but  for  this  clause  could  only  be  admitted  as  a  boarder,  desires 
the  exemption  of  such  scholar  from  attending  prayer  or  religious  wor- 
ship, or  &om  any  lesson  or  series  of  lessons  on  a  religious  subject,  but 


(0)  The  insertion  of  this  clause  is  rendered  compulsory  (except  in  certain  cases) 
by  sect.  15  of  the  End.  Schools  Act,  1869,  ante. 
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the  persons  in  charge  of  the  boarding  houses  of  such  school  are  not      App.  n. 
willing  to  allow  such  exemption,  then  it  shall  be  the  duty  of  the       Scheme 
governors  to  make  proper  provisions  for  enabling  the  scholar  to  attend        ^^'  ^' 
such  school,  and  have  such  exemption  as  a  day  scholar,  without  being 
deprived  of  any  advantage  or  emolument  to  which  he  or  she  would 
otherwise  have  been  entitled  (6). 

If  any  teacher,  in  the  course  of  other  lessons  at  which  any  scholar 
exempted  under  this  clause  is  in  accordance  with  the  ordinary  rules  of 
either  school  present,  shaU  teach  systematically  and  persistently  any 
particular  religious  doctrine,  from  the  teaching  of  which  any  exemption 
has  been  claimed,  as  in  this  clause  before  provided,  the  governors  shall, 
on  complaint  made  in  writing  to  them  by  the  parent,  guardian,  or 
person  Uable  to  maintain  or  having  the  actual  custody  of  such  scholar, 
near  the  complainant,  and  inquire  into  the  circumstances,  and  if  the  com- 

Slaint  is  judged  to  be  reasonable,  make  all  proper  provisions  for  reme- 
ying  the  matter  complained  of  (c). 

26.  Subject  to  the  foregoing  provision,   religious    instruction    in  ReUgions  in- 
accordance  with  the  principles  of  tie  christian  faith  shall  be  given  in  Btaruction. 
each  school  under  such  regulations  as  shall  be  made  from  time  to  time 

by  the  governors.  No  alteration  in  any  such  regulations  shall  take 
effect  in  either  school  imtil  the  expiration  of  not  less  than  one  year 
after  notice  of  the  making  of  the  alteration  shall  have  been  given  by 
the  governors  in  such  manner  as  they  shall  think  best  calculated  to 
bring  the  matter  within  the  knowledge  of  persons  interested  in  such 
school  (rf). 

27.  No  teacher  in  either  school  shall  be  a  governor.  Teachers  not 

to  be  go- 
vernors. 

The  Grahmab  School. 

28.  There  shall  be  a  head  master  of  the  grammar  school.  He  shall  Head  master, 
be  a  graduate  of  some  university  in  the  United  Kingdom  (*).  Every  Appointment, 
head  master  shall  be  appointed  by  the  governors  at  a  special  meeting 

to  be  held,  in  the  case  of  the  first  appointment  as  soon  as  conveniently 
may  be  after  buildings  are  provided  for  the  school  as  aforesaid,  and  in 
other  cases  as  soon  as  conveniently  may  be  after  a  vacancy,  or  after 
notice  of  an  intended  vacancy.  In  order  to  get  the  best  candidates, 
the  governors,  before  making  any  appointment,  shall  give  public 
notice  of  the  vacancy,  and  invite  applicants  for  the  office  by  advertise- 
ments in  newspapers,  or  by  such  other  means  as  they  may  judge  best 
calculated  to  secure  the  object. 

29.  The  governors  may  dismiss  the  head  master  without  assigning  Disminal. 
cause,  after  six  calendar  months'  written  notice  given  to  him  in  pursu- 
ance of  a  resolution  passed  at  two  special  meetings  held  at  an  interval 

of  not  less  than  fourteen  days,  such  resolution  being  affirmed  at  each 
meeting  by  not  less  than  two-thirds  of  the  governors  present  and 
voting  on  the  question  (/). 

(b)  The  insertion  of  this  clause  is  rcndorei  oompnlsory  (except  in  certain  cases)  by 
sect.  16  of  the  End.  Schools  Act,  1869,  attte. 

(e)  The  insertion  of  this  clause  is  rendered  compulsory  (except  in  certain  cases)  by 
sects.  15  and  16  of  the  End.  Schools  Act,  1869,  ante, 

{d)  The  insertion  of  the  latter  part  of  this  clause  is  rendered  compulsory  by 
sect.  11  of  the  End.  Schools  Act,  1869,  ante. 
{e)  See  sect.  18  of  the  End.  Schools  Act,  1869,  ante. 

(f)  See  sect.  22  of  tl^e  End.  Schools  Act,  1869,  ante. 
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30.  The  goyemoTS  for  what  in  their  opinion  is  urgent  cause  may,  bj 
a  resolution  passed  at  a  special  meeting  and  affirm^  by  not  less  than 
two-thirds  of  the  whole  number  of  governors  for  the  time  being, 
declare  that  the  head  master  ought  to  be  dismissed  from  his  office,  as 
in  this  clause  provided,  and  in  that  case  they  may  appoint  a  second 
special  mectine  to  be  held  not  less  than  a  week  after  the  first,  and  may 
by  a  like  resolution,  passed  at  such  second  meeting  and  affirmed  by 
not  less  than  two-thirds  of  the  whole  number  of  governors  for  the  time 
being,  thereupon  absolutely  and  finally  dismiss  him.  And,  if,  at  the 
first  of  such  meetings  the  governors  think  fit  at  once  to  suspend  the 
head  master  from  his  office  until  the  second  of  such  meetings,  they 
may  so  suspend  him  by  resolution  affirmed  by  not  less  than  two- 
thirds  of  the  whole  number  of  governors  for  the  time  being.  Full 
notice  and  opportunity  of  defence  at  both  such  meetings  shall  be  given 
to  the  head  master. 

31.  Every  head  master  before  taking  office  under  this  scheme  shall 
sign  a  declaration,  to  be  entered  in  the  minute  book  of  the  governors, 
to  the  following  effect : — 

*'I,  declare  that  I  will  always  to  the  best  of  my  ability 

discharge  the  duties  of  head  master  of  the  boys'  school  of  the 
Hitchin  Grammar  School  Foundation  during  my  tenure  of  the  office, 
and  that  if  I  am  removed  therefrom,  I  will  thereupon  acquiesce  in 
such  removal,  and  relinquish  all  claim  to  the  mastership  and  its 
future  emoluments,  and  deliver  up  to  the  governors,  or  as  they 
direct,  possession  of  all  the  property  of  the  school  then  in  my 
possession  or  occupation." 

32.  The  head  master  shall  dwell  in  the  residence,  if  any,  assigned 
for  him.  The  occupation  and  use  of  such  residence  and  of  any  other 
property  of  the  foundation  occupied  by  him  as  head  master,  shall  be 
had  by  him  in  respect  of  his  official  character  and  duties,  and  not  as 
tenant,  and  if  he  is  removed  from  his  office  he  shall  deliver  up  pos- 
session of  such  residence  and  other  property  to  the  governors,  or  as 
they  direct.  He  shall  not,  except  with  the  permission  of  the  governors, 
permit  any  person  not  being  a  member  of  his  family  to  occupy  such 
residence  or  any  part  thereof. 

33.  The  head  master  shall  give  his  personal  attention  to  the  duties 
of  the  school,  and  shall  not  hold  any  benefice  having  the  cure  of  souls, 
or  undertake  any  office  or  employment  which,  in  the  opinion  of  the 
governors,  may  interfere  with  the  proper  performance  of  his  duties  as 
head  master. 

34.  No  head  master  or  assistant  master  shall  receive  or  demand  from 
any  boy  in  the  school,  or  from  any  person  whomsoever  on  behalf  of 
any  such  boy,  any  gratuity,  fee,  or  payment,  except  such  as  are  pre- 
scribed or  authorized  by  or  under  this  scheme. 

35.  Within  the  limits  fixed  by  this  scheme,  the  governors  shall 
prescribe  the  general  subjects  of  instruction,  the  relative  prominence 
and  value  to  be  assigned  to  each  group  of  subjects,  the  arrangements 
respecting  the  school  terms,  vacations,  and  holidays,  the  payments  of 
day  scholars,  and  the  number  and  payments  of  boarders.  They  shall 
take  general  supervision  of  the  sanitary  condition  of  the  school  build- 
ings and  arrangements.  They  shall  fix  the  number  of  assistant 
masters  to  be  employed.  They  shall  every  year  fix  the  amount  which 
they  think  proper  to  be  paid  out  of  the  income  of  the  foundation  for 
the  purpose  of  maintaining  assistant  masters  and  providing  and  main- 
taining a  proper  school  plant  or  apparatus. 
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36.  Before  making  any  regulations  under  the  last  foregoing  dause,       App.  II. 
the  governors  shall  consult  the  head  master  in  such  a  manner  as  to       'J^*^* 
give  him  full  opportunity  for  the  expression  of  his  views.     The  head  '  "' 
master  may  also  from  time  to  time  submit  proposals  to  the  governors  Views  and 
for  making  or  altering  regulations  concermng  any  matter  within  proposals  of 
the  province  of   the  governors.     The  governors  shall  fully  consider  headmaster, 
any  such  expression  of  views  or  proposals,  and  shall  decide  upon 

them. 

37.  Subject  to  any  rules  prescribed  by  or  under  the  authority  of  Jurisdiction 
this  scheme,  the  head  master  shall  have  under  his  control  the  choice  o'liead  master 
of  books,  the  method  of  teaching,  the  arrangement  of  classes  and  ^^nMmeaits 
school  hours,  and  generally  the  whole  internal  organisation,  manage-  ^^ 
ment,  and  discipline  of  the  school,  including  the  power  of  expelling 

boys  from  the  school,  or  suspending  them  from  attendance  thereat, 
for  any  adequate  cause  to  be  judged  of  by  him,  but  on  expelling  or 
suspending  any  boy  he  shall  forthwith  report  the  case  to  the 
governors. 

38.  The  head  master  shall  have  the  sole  power  of  appointing  and  Assistant 
may  at  pleasure  dismiss  all  assistant  masters  (a),  and  shall  determine,  niasters  and 
subject  to  the  approval  of  the  govemoi's,  in  what  proportions  the  sum  ^h™f°i/octe. 
fixed  by  the  governors  for  the  maintenance  of  assistant  masters  and  ^ 
school  plant  and  apparatus  shall  be  divided  among  the  various  persons 

and  objects  for  which  it  is  fixed  in  the  aggregate.  And  the  governors 
shall  pay  the  same  accordingly  either  through  the  hands  of  the  head 
master  or  directly  as  they  think  best. 

39.  The  head  master  shall  receive  a  fixed  yearly  stipend  of  150/.  Income  of 
He  shall  also  receive  a  capitation  payment  calculated  on  such  a  scale,  head  master, 
uniform  or  graduated,  as  may  be  fixed  from  time  to  time  by  the  gover- 
nors, at  the  rate  of  not  less  than  2/.  nor  more  than  51.  a  year  for  each 

boy  in  the  school. 

40.  All  boys,  including  boarders,  except  as  herein  provided,  shall  Boarding  and 
pay  tuition  fees  to  be  fixed  from  time  to  time  by  the  governors,  at  the  tuition  fees, 
rate  of  not  less  than  6/.  nor  more  than  121.  a  year  for  any  boy.     No 
difference  in  respect  of  tuition  fees  shall  be  made  between  any  scholars 

on  account  of  place  of  birth  or  residence,  or  of  being  or  not  being 
boarders.  The  payments  of  boarders,  apart  from  the  tuition  fees,  shall 
be  at  the  rate  of  not  more  than  451.  for  any  boy.  No  extra  or  additional 
payment  of  any  kind  shall  be  allowed  without  the  sanction  of  the 
governors  and  the  written  consent  of  the  parent,  or  person  occupying 
the  place  of  parent,  of  the  scholar  concerned.  All  payments  for  tuition 
fees  shall  be  made  in  advance  to  the  head  master,  gr  to  such  other 
person  as  the  governors  shall  from  time  to  time  fix,  and  shall  be 
accounted  for  by  the  person  receiving  them  to  the  governors,  and  be 
treated  by  them  as  part  of  the  general  income  of  the  foundation. 

41.  No  boy  shall  oe  admitted  to  the  school  under  the  age  of  eight  Ages  for 
years.     No  boy  shall  remain  in  the  school  after  the  age  of  seventeen  sohool. 
years,  or,  if  he  attains  that  age  during  a  school  term,  then  after  the 

end  of  such  term,  except  with  the  permission  of  the  governors,  which 
in  special  cases  may  be  given  until  the  age  of  eighteen  years  upon  the 
written  recommendation  of  the  head  master. 

42.  Subject  to  the  provisions  established  by  or  under  the  authority  Xo  whom 

of  this  scheme,  the  school  and  all  its  advantages  shall  be  open  to  all  school  is  open, 
boys  of  good  character  and  sufficient  health  who  are  residing  with  their 
parents,  guardians,  or  near  relations  within  degrees  to  be  &ed  by  the 

(a)  See  sect.  22  of  the  End.  Schools  Act,  1869,  ante. 
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ffovemors,  or  are  boarding  under  reg^ataons  approyed  by  the  governors. 
STo  boy  not  so  residing  or  boarding  shall  be  admitted  to  me  school 
without  the  special  permission  of  the  gOTemors.  If  there  is  not  room 
for  all  boys  found  fit  for  admission  as  hereinafter  proTidod,  preference 
shall  be  given  to  such  of  them  as  are  children  of  inhabitants  of  any 
of  the  parishes  or  places  of  Holwell,  Ickleford,  Pirton,  and  Lower 
Stondon. 

43.  Applications  for  admission  to  the  school  shall  be  made  to  the 
head  master,  or  to  some  person  appointed  by  the  governors,  according 
to  a  form  to  be  approved  by  them  and  delivered  to  aU  applicants. 

44.  The  head  master  or  some  person  appointed  by  the  governors 
shall  keep  a  register  of  applications  for  admission,  sho¥nng  the  date  of 
every  application  and  of  the  admission,  withdrawal,  or  rejection  of 
the  applicant,  and  the  cause  of  any  rejection,  and  the  age  of  each 
applicant. 

45.  Every  applicant  for  admission  shall  be  examined  by  or  under 
the  direction  of  the  head  master.  The  head  master  shall  appoint  con- 
venient times  for  that  purpose,  and  give  reasonable  notice  to  the 
parents  or  next  friends  of  the  boy  to  be  so  examined.  No  boy  shall 
be  admitted  to  the  school  except  after  undergoing  such  examination 
and  being  found  fit  for  admission.  Subject  as  aforesaid,  those  who 
are  so  found  fit  shall,  if  there  is  room  for  them,  be  admitted  in  order 
according  to  the  dates  of  their  application.  The  examination  for  ad- 
mission shall  be  graduated  accoraing  to  the  age  of  the  boy,  and  shall 
be  regulated  in  other  particulars  from  time  to  time  by  or  under  the 
direction  of  the  governors,  but  it  shall  never  fall  below  the  following 
standard ;  that  is  to  say  : — 

Beading; 

Writing  from  dictation ; 

Sums  in  the  first  four  simple  rules  of  arithmetic,  with  the  multipli- 
cation table. 

46.  Besides  religious  instruction  as  hereinbefore  provided,  instruc- 
tion shall  also  be  given  in  the  school  in  the  following  subjects  : — 

Beading,  writing,  and  arthmetic ; 

Geography  and  history ; 

English  grammar,  composition,  and  literature ; 

Mathematics ; 

Latin; 

At  least  one  modem  foreign  European  language ; 

Natural  science ; 

Drawing,  driU,  and  vocal  music. 
Oreek  may  be  taught  at  an  additional  fee  at  the  rate  of  not  less  than 
3/.  a  year  for  each  boy.      Subject  to  the  foregoing  provisions,  the 
course  of  instraction   shall  be  according  to  the   classification    and 
arrangements  made  by  the  head  master. 

47.  There  shall  be  once  in  every  year  an  examination  of  the  scholars 
by  an  examiner  or  examiners  appointed  or  approved  for  that  purpose 
by  the  governors,  but  otherwise  unconnected  with  the  school.  The 
day  of  examination  shall  be  fixed  by  the  governors  after  consulting  the 
head  master.  The  examiner  or  examiners  shall  report  in  writing  to  the 
governors  on  the  proficiency  of  the  scholars  and  on  the  condition  of  the 
school,  as  regards  instruction  and  discipline,  as  shown  by  the  result  of 
the  examination.  The  governors  shall  send  a  copy  of  the  report  to  the 
head  master  and  to  the  Charity  Commissioners. 

48.  The  head  master  shall  make  a  report  in  writing  to  the  governors 
yearly  at  such  time  as  they  shall  direct  on  the  general  condition  and 
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progress  of  the  school,  and  on  any  special  occurrences  during  the  year.  App.  II. 
lie  may  also  mention  the  names  of  any  of  the  boys  who,  in  his  judg-  Scheme 
ment,  are  worthy  of  reward  or  distinction,  having  regard  both  to  pro-  ^^-  ^- 
ficiency  and  conduct. 

49.  The  governors  may  award  prizes  of  books  or  other  suitable  rewards  Prizee. 
as  marks  of  distinction  to  any  boys  mentioned  as  worthy  of  reward  or 
distinction  by  the  head  master  or  by  the  examiner  or  examiners. 

The  GmLs'  School. 

50.  The  girls'  school  shall  be  subject  to  the  hke  provisions  as  are  General  pro- 
contained  in  the  foregoing  clauses  relating  to  the  grammar  school,  visions  as  for 
except  that  the  head  mistress  need  not  be  a  graduate  of  any  university.  g^™™ar 
For  the  purposes  of  this  clause,  such  foregoing  clauses  shall  be  read  as       ^ 

if  the  following  modifications  were  made  therein,  namely,  '*  mistress  " 
for  '*  master,"  and  "  girl "  for  "  boy,"  with  any  consequent  modifica- 
tions. 

51.  The  fixed  yearly  stipend  to  be  received  by  the  head  mistress  of  income  of 
the  girls'  school,  apart  from  the  capitation  payment,  shall  be  100/.  a  head  mistrese. 
year. 

52.  The  subjects  of  instruction  in  the  girls'  school,  besides  religious  Instniction 
instruction  as  hereinbefore  provided,  shaU  be  : — 

Beading,  writing,  and  arithmetic ; 

Q-eogxaphy  and  history ; 

Engush  grammar,  composition,  and  literature ; 

French  and  German ; 

One  or  more  branches  of  natural  science ; 

Algebra; 

Geometry; 

Domestic  economy  and  laws  of  health ; 

Drawing,  drill,  and  vocal  music ;  and 
such  other  subjects  as  the  governors  may  from  time  to  time  fix.    Other 
modem  foreign  languages  may  be  taught  at  such  additional  fees  as  the 
governors  may  fix  from  time  to  time. 

SCHOLABSHIPS  AND  EXHIBITIONS. 

53.  Scholarships,  to  be  called  Foundation  Scholarships,  shall  be  Scholarshlpii. 
maintained  in  each  of  the  two  schools  in  the  form  of  exemptions,  total 

or  partial,  from  the  payment  of  tuition  fees.  The  number  of  such 
scholarships  shall  be  thirty-two,  or  as  near  that  number  as  the  income 
of  the  foundation  will  allow.  Not  less  than  half  of  the  scholarships 
shall  bo  in  the  form  of  total  exemptions.  The  two  schools  shall  share 
in  the  number  of  scholarships  in  the  form  of  total  exemptions  and  the 
number  of  scholarships  in  the  form  of  partial  exemptions  respectively 
rateably  according  to  the  number  of  boys  and  the  number  of  girls  in  the 
two  schools  respectively.  In  each  school  one-fourth  of  the  scholarships 
shall  be  open  only  to  boys  or  girls,  as  the  case  may  be,  who  are  and 
have  for  not  less  than  three  years  been  scholars  in  any  of  the  pubHc  ele- 
mentary schools  in  Hitchin,  and  one-fourth  shall  be  open  only  to  boys  or 
girls,  as  the  case  may  be,  who  are  and  have  for  not  less  than  three  years 
been  scholars  in  any  of  l^e  public  elementary  schools  in  the  parishes  or 
places  of  Holwell,  Ickleford,  Firton,  and  Lower  Stondon,  but  so  that 
of  such  last-mentioned  one-fourth  two  scholarships  shall  always  be 
limited  to  such  bovs  or  girls  from  such  schools  in  the  parish  of 
Holwell.  The  schohurships  open  only  to  boys  or  girls  in  the  public 
elementary  schools  in  this  clause  aforesaid,  shall  be  awarded  on  the 
result  of  the  examination  for  admission  to  the  schools  respectively. 
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App.  II.      The  other  Bcholarships  shall  be  awarded  on  the  resxilt  of  the  e^tami- 

8eheme       nation  for  admission  to  the  schools  respectively,  or  of  the  yearly  exami- 

'        nation,  but  no  such  scholarship  shall  be  awarded  to  any  scholar  already 

in  either  school,  unless  the  head  master  or  head  mistress  of  such  school 

shall  report  in  writing  that  the  scholar  is  deserving  of  it  by  reason  of 

his  or  her  character  and  good  conduct. 

54.  The  governors  may,  if  the  income  is  sufficient,  maint€un  exhibi- 
tions, tenable  elsewhere  at  any  place  of  advanced  education  approved 
by  them,  and  to  be  awarded  on  the  result  of  the  yearly  examination  or 
such  other  examination  as  the  governors  think  fit  to  boys  or  girls  who 
then  are  and  have  for  not  less  than  three  years  been  in  either  school. 

55.  The  scholarships  and  exhibitions  shall  be  established  in  such 
manner  and  order  as  to  secure  as  nearly  as  may  be  a  regular  rotation 
of  award,  and,  subject  as  herein  provided,  shall  be  awarded  and  held 
under  such  regulations  and  conditions  as  the  governors  think  fit. 
Every  scholarship  and  exhibition  shall  be  given  as  the  reward  of  merit, 
and  shall,  except  as  herein  provided,  be  freely  and  openly  competed 
for,  and  shaU  be  tenable  only  for  the  purposes  of  education.  Any 
scholarship  or  exhibition  for  which  there  shall  be  no  candidate  qualified 
for  the  same  as  aforesaid,  who,  on  examination,  shall  be  adjudged 
worthy  to  take  it,  shall  for  that  turn  not  be  awarded. 

56.  If  the  holder  of  a  scholarship  or  exhibition  shall,  in  the  judgment 
of  the  governors,  be  guilty  of  serious  misconduct  or  idleness,  or  fail  to 
maintain  a  reasonable  standard  of  proficiency,  or  wilfully  cease  to 
pursue  his  or  her  education,  the  governors  may  deprive  him  or  her  of 
the  scholarship  or  exhibition,  and  for  this  purpose,  in  the  case  of  an 
exhibition  held  elsewhere,  may  act  on  the  report  of  the  proper  authori- 
ties of  the  school  or  place  of  education  at  which  the  exhibition  is  held, 
or  on  such  other  evidence  as  the  governors  think  sufficient.  Tinder 
this  clause  the  decision  of  the  governors  shall  be  final  in  each  case. 

General. 

Pension  fond.  57.  The  governors  may,  if  they  think  fit,  and  the  income  at  their 
disposal  suffice  for  the  purpose,  agree  with  the  head  master  of  the 
grammar  school  for  the  formation* of  a  fund  in  the  nature  of  a  pension 
or  superannuation  fund,  the  main  principles  of  such  agreement  being 
that  the  head  master  and  the  governors  respectively  shall  contribute 
yearly  for  a  period  of  twenty  years  such  sums  as  may  be  agreed  on  ; 
that  these  contributions  shall  accumulate  at  compound  interest ;  that  in 
case  the  head  master  serves  his  office  for  such  twenty  years  he  shall, 
on  his  retirement,  be  entitled  to  the  whole  accumulated  fund ;  that  in 
case  he  retires  earlier  on  account  of  permanent  disability  from  illness, 
he  shall  also  be  entitled  to  the  whole  of  the  same  fund ;  that  in  all  other 
cases  he  shall,  on  his  ceasing  to  be  head  master,  be  entitled  to  the 
amount  produced  by  his  own  contributions.  The  governors  may  make 
a  like  agreement  with  the  head  mistress  of  the  girls'  school.  If  any 
question  shaU  arise  upon  the  construction  or  working  of  the  provisions 
of  this  clause,  the  same  shall  be  referred  by  the  governors  to  the 
Charity  Commissioners  whose  decision  thereon  shall  be  final  and 
conclusive. 
Repairs  and  58.  A  sum  of  1,000/.,  Three  per  Cent.  (Jovemment  Stock,  belonging 
improyements  to  the  foundation,  or  as  near  that  sum  as  practicable,  shall  be  placed 
fuiid.  to  a  separate  account,  entitled  '*Eepairs  and  Improvements  Fund." 

The  income  of  such  fund  shall  be  paid  to  the  governors  and  applied  by 
them  in  ordinary  repairs  or  improvements  of  property  used  for  the 
purposes  of  the  schools,  and  if  not  wanted  for  that  purpose  shall  be 
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J  accumulated  for  the  like  purpose  in  any  future  year  or  years.     Until  the      App.  II. 

,.  income  of  the  Eepairs  and  Improvements  Fund  amounts  to  30/.  a  year,        Scheme 

"  it  shall  be  made  up  to  that  amount  out  of  the  general  income  of  the  ' 

■^  foundation. 

59.  Subject  to  the  payment  of  the   expenses  of  management  of  Bosidue. 
•■  property  aud  business,  and  of  any  necessary  or  proper  outgoings,  any 

income  of  the  foundation  not  applied  under  the  foregoing  provisions, 
'^'  and  not  needed  as  a  balance  to  meet  current  expenses,  may  be  applied 

*  in  improving  the  accommodation  or  convenience  of  the  school  buildings, 

■  or  premises,  or  generally  in  extending  or  otherwise  promoting  the 

^  objects  and  efficiency  of  the  schools,  and  so  far  as  not  applied  shall,  on 

■^  passing  the  yearly  accounts,  be  invested  in  the  name  of  the  Official 

^  Trustees  of  Charitable  Funds  in  trust  for  the  foundation  in  augmenta- 

'-  tion  of  its  endowment. 

'  60.  The  governors  may  receive  any  additional  donations  or  endow-  Further 

^  ments  for  the  general  purposes  of  the  foundation.     They  may  also  endowmcntB. 

^  receive  donations  or  endowments  for  any  special  objects  connected  with 

f  the  foundation  which  shall  not  be  inconsistent  with  or  calculated  to 

f  impede  the  due  working  of  the  provisions  of  this  scheme.     Any  ques- 

f  tion  arising  upon  this  last  point  shall  be  referred  to  the  Charity  Com- 

missioners for  decision. 

61.  Within  the  limits  prescribed  by  this  scheme,  the  governors  shall  Gtoeral 
have  full  power  from  time  to  time  to  make  regulations  for  the  conduct  po^er  of 

i  of  their  business  and  for  the  management  of  the  foundation,  and  such  ^laJrereSi- 

regulations  shall  be  binding  on  all  persons  affected  thereby.  lations. 

62.  Any  question  affecting  the  regularity  or  the  validity  of  any  pro-  Question  of 
ceeding  under  this  scheme  shall  be  determined  conclusively  by  the  proceedings 
Charity  Commissioners,  upon  such  application  made  to  them  for  the  under  scheme, 
purpose  as  they  think  sufficient  (a). 

63.  If  any  doubt  or  question  arises  among  the  governors  as  to  the  Construction 
proper  construction  or  application  of  any  of  the  provisions  of  this  of  scheme, 
scheme,  the  governors  shall  apply  to  the  Charity  Commissioners  for 

their  opinion  and  advice  thereon,  which  opinion  and  advice  when  given 
shall  be  binding  on  the  governors,  and  on  all  persons  claiming  under 
the  foundation  who  shall  be  affected  by  the  question  so  decided  (a). 

64.  So  far  as  relates  to  the  foundation,  all  jurisdiction  of  the  Jurisdiction 
ordinary  relating  to  or  arising  from  the  licensing  of  masters  in  any  ^t?^^^^^ 
endowed  school  is  hereby  abolished  {b).  atwliahed. 

65.  No  person  shall  be  disqualified  for  being  a  master  in  either  Masters  not  to 
school  by  reason  only  of  his  not  being,  or  not  intending  to  be,  in  Holy  ^  l^^"^  ^ 
Orders  (c).  Orders.  °^ 

66.  The  Charity  Commissioners  may,  from  time  to  time,  in  the  .,^    \       . 
exercise  of  their  ordinary  jurisdiction,  frame  schemes  for  the  altera-  gcheme.^"^  ^ 
tion  of  any  portion   of  this  scheme,  provided  that  such  schemes  be 

not  inconsistent  with  anything  contained  in  the  Endowed  Schools  Act, 
1869,  and  Amending  Acts  {d). 

67.  Nothing  in  fliis  scheme  shall  affect  any  order  of  the  Charity  Foundation  to 
Commissioners  now  in  force,  so  far  as  it  makes  provision  for  the  1»  governed 
discharge  of  any  mortgage  debt  on  any  property  of  the  foundation,  or  tUs^^Mne 
for  the  replacement  of  any  stock  or  money  advanced  out  of  the  funds 

(a)  These  clauses  confer  quasi- visitatorial  jurisdiction  on  the  Charity  Commis- 
sioners.  See  anUy  pp.  76,  77 ;  see  also  He  EodgtonU  School,  3  App.  Gas.  867,  stated 
ante,  p.  616. 

ib)  The  insertion  of  this  clause  is  rendered  oompulsoiy  by  sect.  21  of  the  End. 
Schools  Act.  1869,  ante, 

(e)  This  clause  is  rendered  compulsory  (except  in  certain  cases)  by  sect.  18  of  the 
£nd.  Schools  Act,  1869,  ante, 

(d)  See  sect.  28  of  the  End.  Schools  Act,  1869,  ante. 
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of  the  foundation.  From  and  after  the  date  of  this  scheme  the 
foundation  shall  for  every  puipose,  except  as  in  this  scheme  provided, 
be  administered  and  governed  wholly  and  exclusively  in  accordance 
with  the  provisions  of  this  scheme,  notwithstanding  any  former  or 
other  scheme,  Act  of  Parliament,  Charter,  or  letters  patent,  statute,  or 
instrument  relating  to  the  subject-matter  of  this  scheme. 

68.  The  governors  shall  cause  this  scheme  to  be  printed,  and  a  copy 
to  be  given  to  every  governor,  head  master,  and  assistant  master, 
head  mistress,  assistant  mistress,  and  teacher,  upon  their  entry  into 
office  respectively,  and  copies  may  be  sold  at  a  reasonable  price  to 
all  persons  applying  for  the  same. 

69.  The  date  of  this  scheme  shall  be  the  day  on  which  her  Majesty 
by  Order  in  Council  declares  her  approbation  of  it. 

1888. 
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SCHEME  No.  VI. 

(Endowed  Schools  Acts,  Application  of  Non-educational  Charity 
to  Educational  Purposes  (a).) 

This  Scheme  deals  tcxth  Sponne^s  Charity ^  in  the  Parish  of 
TowcesteTf  in  the  County  of  Northampton. 

1.  It  is  hereby  declared  with  the  consent  of  the  governing  body  that 
it  is  desirable  to  apply  for  the  advancement  of  education  part  of  the 
endowment  of  this  foundation  as  follows,  that  is  to  say,  the  piece  of 
land  described  in  the  schedule  hereto,  and  a  yearly  sum  of  50/.  out  of 
the  income  of  this  foundation. 

2.  Prom  the  date  of  this  scheme  so  much  of  the  endowment  of  this 
foundation  as  is  hereby  made  applicable  for  the  advancement  of  educa- 
tion shall  be  part  of  the  foundation  governed  by  a  scheme  made  under 
the  Endowed  Schools  Act,  1 869,  and  Amending  Acts,  under  the  name 
of  the  Towcester  Grammar  School,  and  shall  be  administered  under 
that  scheme  accordingly. 

3.  From  the  date  of  this  scheme  the  said  piece  of  land  shall  vest  in 
the  Official  Trustee  of  Charity  Lands  and  his  successors  in  trust  for  the 
said  Towcester  Grammar  School. 

4.  Prom  the  date  of  this  scheme  the  yearly  sum  of  50/.  hereby 
made  applicable  for  the  advancement  of  education  shall  be  paid  by  the 
governing  body  of  this  foundation  to  the  governors  of  the  said  Tow- 
cester Grammar  School. 

5.  The  Charity  Commissioners  may  from  time  to  time  in  the  exerdse 
of  their  ordinary  jurisdiction  frame  schemes  for  the  alteration  of  any 
portions  of  this  scheme,  provided  that  such  schemes  be  not  incon- 
sistent with  anything  contained  in  the  Endowed  Schools  Act,  1869,  and 
Amending  Acts  (5). 

6.  The  date  of  this  scheme  shall  be  the  day  after  the  date  of  the 
said  other  scheme. 

12th  May,  1887. 

SCEnEDULE. 


8 


a)  End.  Schools  Act,  1869,  r.  30,  ante, 

%S  See  sect.  28  of  the  End.  Schools  Act,  1869,  mU. 
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^  SCHEME  No.  VIL  App.  ii. 

^  Boliaaw 

(Priaon  Charity.)  Mo.YU. 

I  Scheme /or  the  Administration  of  Lady  Catherine  Bamardiston^e  Prison 

Charity  J  in  the  City  of  London. 

1 .  The  annual  income  of  the  charity,  consisting  of  the  sum  men-  Benefit  of 

^  tioned  in  the   schedule  hereto,  shall  be  applied  by  the   Court  of  diaoharged 

^  Aldermen  of  the  City  of  London,  as  the  present  trustees  thereof,  for  pri*>neiB. 

^  the  benefit  of  deserving  and  necessitous  prisoners,  who  have  been  con- 

fined in  any  prison  to  which  the  Prison  Act,  1877,  applies,  upon  their 
discharge  from  prison,  or,  in  the  case  of  youthful  offenders  who  have 
been  subsequently  detained  in  a  certified  reformatory  school,  upon  their 
discharge  from  such  school,  in  one  or  more  of  the  following  ways,  as 
the  trustees  think  fit,  viz. : — 

(a)  In  providing  them  with  clothing  or  other  necessaries ; 

(b)  In  assistine  them  to  return  to  their  homes ; 

(c)  In  aiding  mem  to  earn  an  honest  livelihood,  either  by  assisting 

them  to  obtain  employment,  or  to  learn  a  trade  or  handicraft, 
or  by  apprenticing  them,  or  by  loans  or  gifts  of  tools,  stock 
in  trade,  money,  or  otherwise  ; 
I  Cd)  In  assisting  them  to  go  to  sea  as  sailors,  or  to  emigrate. 

Provided  that  beneficiaries  shall  not  be  selected  from  any  prison  or 
reformatory  school  until  the  trustees  have  given  to  the  proper  autho- 
rities thereof  an  opportunity  to  make  recommendations,  and  have  duly 
considered  such  recommendations  if  made. 

2.  In    selecting   the   beneficiaries  the  trustees  shall    prefer  such  Preferenoe. 
prisoners  as  have  been  committed  to  prison  from  the  Central  Criminal 

Court  District. 

3.  The  trustees,  in  lieu  of  applying  the  income  of  the  charity  as  Power  to  pay 
hereinbefore  directed,  may  in  any  year  pay  it  over  to  any  duly  certified  ?^^.*°?*™®| 
Discharged  Prisoners  Aid  Society,  upon  receiving  from  the  secretary  Pr^^lawAW 
or  other  officer  of  any  such  society  an  undertaking  in  writing  to  apply  Sodetiee. 
the  same  in  accordance  with  the  provisions  of  this  scheme,  and  to 

transmit  to  the  Charity  Commissioners  and  to  the  Secretary  of  State 
for  the  Home  Department  in  every  year  an  account  of  all  moneys 
received  and  paid  by  the  society  on  account  of  the  charity. 

8th  February,  1889. 


SCHEME  No.  Vm. 
(Dissolved  Municipal  Corporation  (a).) 

Scheme  for  the  Administration  of  the  Property  of  the  Dissolved  Cor- 
poration of  the  Mayor  and  Burgesses  of  the  Borough  of  Bradninch, 
in  the  County  of  Devon. 

1.  From  and  after  the  date  of  this  scheme,  all  the  property  men-  Administra- 
tioned  in  the  schedule  hereto,  and  all  other  property  of  the  above-  Uon  of  tnut. 
mentioned  dissolved  corporation,  or  of  any  person  as  member  or  officer 
thereof,  or  of  any  Court  or  judge  thereof  whose  jurisdiction  is  abolished 

(a)  See  the  Mimioipal  Corporations  Act,  1883,  ante. 
T.  3l 
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bjthe  Municipal  Corporations  Act,  1883,  shall  be  adminiBtered  and 
managed  by  the  body  of  trustees  hereinafter  constituted,  subject  to 
and  in  conformity  Trith  the  provisions  of  this  scheme,  under  the  title 
of  "  The  Bradninch  Town  Trust; "  and  all  powers  and  duties  conferred 
or  imposed  by  any  local  Act  of  Parliament  (including  a  provisional 
order  confirmed  by  Parliament)  on,  and  all  trusts  administered  by  the 
said  corporation,  or  any  officers  or  nominees  of  such  corporation,  either 
alone  or  jointly  with  any  other  persons,  shall  rest  in  and  be  exercised 
and  performed  and  administered  by  the  said  trustees. 

2.  In  this  scheme,  unless  the  context  otherwise  requires — 

The  expression  "  the  trust  "  means  the  Bradninch  Town  Trust. 

The  expression  *' the  Commissioners"  means  the  Charity  Com- 
missioners for  England  and  Wales. 

The  expressicm  **the  trustees"  means  the  body  of  trustees  for  the 
time  being  as  constituted  by  this  scheme. 

3.  All  lands,  hereditaments,  and  estates  and  interests  in  lands  and 
hereditaments,  belonging  to  the  trust,  not  being  copyhold,  shall  be  and 
the  same  are  hereby  vested  in  **  The  Official  Trustee  of  Charity  Lands  " 
and  his  successors,  for  the  benefit  of  the  trust. 

4.  All  stocks,  shares,  funds  and  securities  belonging  to  or  held  in 
trust  for  the  purposes  of  the  trust  shall  be  forthwith  transferred,  under 
the  authority  of  a  further  order  of  the  commissioners,  into  the  name 
df  **The  Official  Trustees  of  Charitable  Funds"  for  the  benefit  of  the 
trust ;  and  all  sums  of  cash  belonging  to  or  held  for  the  benefit  of  the 
trust,  and  not  required  for  the  current  expenditure  thereof,  shall  be 
forthwith  invested,  under  the  like  authority,  in  government  stocks  or 
securities  in  the  name  of  the  said  official  trustees,  for  the  benefit  of 
the  trust. 

5.  All  the  property  of  the  trust,  except  such  as  is  mentioned  in 
clauses  three  and  four  hereof,  shall  be  vested  in  the  persons  who  are 
for  the  time  being  trustees  under  this  scheme. 


Trustees. 
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Trustees. 

6.  The  trustees  shall  consist  of  nine  competent  persons,  namely, 
two  ex-officio  trustees,  three  representative  trustees,  and  four  coopta- 
tive  trustees. 

7.  No  person  shall  be  entitled  to  act  as  a  trustee  under  this  scheme, 
whether  upon  his  first  or  any  subsequent  appointment,  until  he  shall 
have  signed  a  declaration  in  the  minute  book  of  the  trustees  to  the 
effect  that  he  accepts  the  office  of  trustee  and  is  willing  to  act  in  the 
trusts  of  this  scheme. 

8.  The  ex-officio  trustees  shall  be  the  two  elected  guardians  for  the 
time  being  representing  the  parish  of  Brddninch,  in  the  Poor  Law 
Union  of  Tiverton. 

9.  Eepresentative  trustees  shall  be  appointed  by  the  vestry  of  the 
parish  of  Bradoinch,  at  a  meeting  convened  and  held  as  nearly  as  may 
be  in  accordance  with  the  ordinary  rules  or  practice,  if  any,  of  that 
body,  or,  in  case  of  need  or  doubt,  in  accordance  with  rules  to  be  made 
or  approved  by  the  commissioners.  The  first  representative  trustees 
shall  be  appointed  as  soon  as  conveniently  may  be  after  the  date  of 
this  scheme.  The  chairman  or  other  presiding  officer  of  each  meeting 
at  which  the  appointment  of  any  representative  trustees  or  trustee 
shall  be  made,  shall  forthwith  cause  the  names  or  name  of  the  persons 
or  person  so  appointed  to  be  notified,  in  the  ca^e  of  a  first  appointment, 
to  Charles  Thomas  Ciimiug,  and  in  other  cases  to  the  chairman  of  the 
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trustees  or  their  clerk.  Any  appointment  of  a  representative  trustee  App.  II. 
not  made  as  aforesaid  within  six  calendar  months  &om  the  date  of  this  J^Sm 
scheme,  or  of  the  notice  hereinafter  prescribed  of  a  vacancy  as  the  ^  ' 
case  may  be,  shall  for  that  turn  be  made  by  the  then  existing  trustees. 

10.  The  following  persons  shall  be  deemed  to  be  the  first  cooptative  Fint  co- 
trustees under  this  scheme,  viz. : —  optative 

trustees. 
{The  names  and  addresses  are  inserted  here.) 

The  term  of  office  of  the  first  cooptative  trustees  shall  be  reckoned 
from  the  date  hereof. - 

1 1 .  Future  cooptative  trustees  shall  be  persons  residing  or  carrying  Appointment 
on  business  in  or  near  Bradninch,  and  shall  be  provision^y  appointed  of  jhitnre 

in  each  case  by  the  trustees  by  a  resolution  passed  at  a  special  meeting,  ^|?^*'^® 
to  be  held  as  soon  as  conveniently  may  be  after  the  lapse  of  one  ^* 

calendar  month  from  the  occurrence  of  the  vacancy  to  be  filled  up. 

12.  Every  appointment,   whether  provisional   or  otherwise,   of  a  Notification 
trustee  shall  be  forthwith  notified  by  or  under  the  direction  of  the  ^  appoint- 
trustees  with  all  proper  information  to  the  commissioners  at  their  mSSLfl,2°™' 
office  m  London. 

13.  A  provisional  appointment  shall  become  valid  if  and  when  it  Approval  of 
shall  have  been  approved  by  the  commissioners,  and  their  approval  appointments 
certified  under  their  official  seal.     The  date  of  each  appointment  sluHl  ^7  <»"^n"«- 
be  the  day  on  which  it  shall  have  been  so  approved  by  the  commis-* 

sioners. 

14.  Every  representative  trustee  shall  be  appointed  to  office  for  a  Term  of  office, 
term  of  five  years  reckoned  from  the  date  of  his  appointment,  and  every 
cooptative  trustee  shall  be  appointed  to  office  for  a  term  of  eight  years, 
reckoned,  except  as  aforesaid,  from  the  date  of  the  approval  of  his 
appointment.    Any  representative  or  cooptative  trustee  who  is  absent 

from  all  meetings  of  the  trustees  during  a  consecutive  period  of  two 
years,  shall  thereupon  cease  to  be  a  trustee. 

15.  Any  trustee  who  ceases  to  be  qualified  as  aforesaid,  or  is  adjudi-  Detennina- 
cated  a  bankrupt,  or  who  refuses  or  is  unfit  or  is  incapacitated  to  act,  tion  of 

or  who  communicates  in  writing  to  the  trustees  his  wish  to  resign,  shall  trasteesbip. 
thereupon  cease  to  be  a  trustee. 

16.  Upon  the  occurrence  of  every  vacancy  caused  as  aforesaid,  or  by  Vacancies, 
death  or  the  expiration  of  the  term  of  office  of  any  trustee,  the  trustees 

shall,  at  their  next  ensuing  meeting,  cause  a  note  thereof  to  be  entered 
in  their  minute  book.  They  shall  further,  in  the  case  of  a  vacancy  in 
the  office  of  representative  trustee,  cause  notice  thereof  to  be  given  as 
soon  as  conveniently  may  be  to  the  proper  electing  body  or  their 
clerk,  if  any,  or  other  officer  of  such  body.  Any  trustee  may  be  re- 
appointed. 

Meetings  aio)  Proceedings  of  Trustees. 

17.  There  shall  be  a  quorum  when  four  trustees  are  present  at  any  Quorum, 
meetiug.     Pending  anv  vacancy,  the  trustees  for  the  time  being,  not 
being  less  in  number  than  a  quorum,  may  act  for  all  purposes  in  the 
administration  of  the  trust. 

18.  The  trustees  shall  hold  general  meetings  at  least  twice  in  each  Meetings  of 
year,  at  such  times  and  at  such  places  in  the  parish  of  Bradninch,  or  trustees, 
within  a  convenient  distance  therefrom,  as  they  shall  from  time  to  time 
appoint. 

19.  The  Chairman,  or  any  two  trustees,  may  at  any  time  summon  a  Special 
special  meeting  for  any  cause  that  seems  to  him  or  them  sufficient.         meetings. 

3i2 
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20.  Notice  in  writing  of  every  meeting,  whether  general,  special,  or 
adjourned,  shall  be  delivered  or  sent  through  the  post  to  each  trustee, 
bj  the  clerk  or  by  some  other  person  acting  under  the  direction  of  the 
trustees,  or,  in  the  case  of  a  special  meeting,  by  or  under  the  direction 
of  the  person  or  persons  summoning  the  meeting,  three  clear  days  at 
least  before  the  date  of  the  meetmg,  so  far  as,  in  the  case  of  an 
adjourned  meeting,  the  interval  between  the  original  and  adjourned 
meetings  will  permit.  Every  notice  of  meeting  shall  state  the  place, 
day,  and  hour  of  the  meeting,  and  every  notice  of  a  special  meeting 
shall  further  state  the  matters  to  be  discussed  thereat. 

21.  If  a  quorum  shall  not  have  assembled  within  half  an  hour  after 
the  time  appointed  for  any  meeting,  the  trustees  or  trustee  present,  or 
the  clerk,  if  no  trustee  be  present,  may  adjourn  the  meeting.  Any 
meeting  may  be  adjourned  by  the  chairman  upon  the  adoption  of  a 
resolution  for  its  adjournment. 

First  meeting.  22.  The  first  meeting  of  the  trustees  shall  be  summoned  by  the  said 
Charles  Thomas  Cuming  upon  some  day  to  be  fixed  by  him  being 
within  two  calendar  months  from  the  date  of  this  scheme,  or  if  he 
shall  fail  to  do  so,  by  any  two  trustees.  At  this  meeting  the  trustees 
shall  make  all  necessary  arrangements  for  the  general  conduct  of  the 
business  of  the  trust,  and  for  the  appointment  of  officers. 

23.  The  trustees  shall,  at  their  first  ordinary  meeting  in  every  year, 
elect  one  of  their  number  to  be  chairman  of  their  meetings  for  the 
current  year.  They  shall  make  regulations  for  supplying  his  place  in 
C€ise  of  his  death,  resignation,  or  absence.  The  chairman  shall  always 
be  re- eligible. 

24.  Every  matter  shall  be  determined  by  the  majority  of  the  trustees 
present  and  voting  on  the  question.  The  chairman  shall  have  a  cast- 
ing vote,  whether  or  not  he  shall  have  previously  voted  on  the  same 
question,  but  no  trustee  shall  in  any  omer  circumstances  give  more 
tiian  one  vote. 

25.  Any  resolution  of  the  trustees  may  be  rescinded  or  varied  from 
time  to  time  by  the  trustees  at  a  special  meeting. 


Chairmiin. 


Voting. 


Besoinding 
reaolations. 


Offigebs  and  General  Management. 

Officers.  26.  The  trustees  shall  appoint  one  of  themselves  or  some  other  fit 

person  to  be  their  derk.  They  may  also  appoint  anv  other  necessary 
or  proper  officers  or  agents  for  their  assistance  in  the  administration 
and  management  of  the  trust.  Every  appointment  so  made  shall  be 
revocable  by  the  trustees  at  their  pleasure.  The  trustees  may  pay  to 
their  clerk,  and  to  their  other  officers  and  agents  not  being  trustees, 
such  annual  salaries  or  other  remuneration  as  may  from  time  to  time 
be  approved  by  the  commissioners.  Subject  as  herein  provided,  the 
trustees  shall  from  time  to  time  prescribe  and  appoint  the  duties  to  be 
performed  by  their  clerk,  and  their  other  officers  and  agents. 

Clerk.  27.  The  derk  shall  conduct  the  correspondence  and  other  business 

relating  to  the  trust,  shall  summon,  attend,  and  keep  the  minutes  of 
all  meetings  of  the  trustees,  shall  keep  the  accounts  of  the  trust,  shall 
prepare  and  furnish  the  statements  of  such  accounts  which  the  trustees 
will  on  the  establishment  of  this  scheme  be  boxmd  under  the  Charitable 
Trusts  Acts,  or  otherwise,  to  render,  and  shall  perform  such  other 
duties,  not  coming  within  the  province  of  a  professional  legal  adviser, 
as  the  trustees  may  reasonably  require. 

Minutes.  28.  A  minute  book  shall  be  provided  and  kept  by  the  trustees. 

Minutes  of  the  entry  into  office  of  every  new  trustee,  and  of  all  pro- 
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'  ceedings  of  the  trustees,  shall  be  entered  in  the  minute  book,  and      App.  n. 

shall  be  signed  by  the  chairman  of  the  meeting,  either  at  the  oonclu-      v^^ym 
t  sion  thereof,  or  at  some  future  meeting,  if  they  shall  have  been  duly        ^' 

r  oonfirmed. 

29.  Full  accounts  shall  be  entered  in  proper  books  of  account,  to  be  Aooounts. 

provided  for  the  purpose,  of  all  money  received  and  paid  respectively 
I  on  account  of  the  trust.     Such  books  of  account  shall  be  made  up  for 

(  each  year,  and  shall  be  examined  and  passed  by  the  trustees  at  their 

I  first  ordinary  meeting  in  the  ensuing  year,  or  at  some  other  meeting 

appointed  for  the  purpose  with  the  approval  of  the  commissioners,  and 

shall  be  thereupon  signed  by  the  chairman  of  the  meeting.     All  proper 
i  accoxmts  in  relation  to  the  trust,  shall  in  each  year  be  made  out  and 

>  certified,  and  copies  thereof  transmitted  to  the  commissioners,  and 

I  published  in  conformity  with  the  provisions  of  the  Charitable  Trusts 

Acts. 
,  30.  A  banking  account  for  the  purposes  of  the  trust  shall  be  opened  Banlring 

r  and  kept  with  some  fit  bankers,  to  be  from  time  to  time  selected  by  *c«>^^t. 

,  the  trustees.     Every  sum  of  money  received  on  account  of  the  trust, 

shall  be  forthwith  paid  in  to  the  credit  of  that  account,  unless  other- 
j  wise  expressly  ordered  by  the  trustees. 

31.  All  cheques  and  orders  for  the  payment  of  money  shall  be  Cheques 
,              signed  by  one  or  more  of  the  trustees,  and  endorsed  or  countersigned 

I  by  the  derk. 

32.  The  trustees  shall  provide  and  cause  to  be  deposited  in  some  Oosfcody  of 
J               secure  place,  a  fireproof  box  or  other  receptacle,  wherein  shall  be  kept  documenta. 

the  deeds,  muniments,  vouchers,  minute-books,  accounts,  and  other 
documents  of  or  relating  to  the  trust,  together  with  a  list  in  writing 
of  the  same,  signed  by  the  clerk. 
'  33.  Within  the  limits  prescribed  by  this  scheme  the  trustees  shall  General  power 

have  full  power  from  time  to  time  to  make  regulations  for  the  conduct  ^i^*^®  '®^" 
of  their  business  and  for  the  management  of  the  trust,  and  such  regu- 
lations shall  be  binding  on  all  persons  affected  thereby. 

Application  of  Pboperty. 

34.  The  trustees  shall  provide  for  the  following  payments  out  of  the  Paymentaout 
capital  endowment  of  the  trust : —  ^  endow- 
To  Mr.  Frederic  Burrow  the  capital  sum  of  200/.  due  on  mortgage  ™^  ' 

of  Crows  Ash : 
To  **The  Official  Trustees  of  Charitable  Funds"  in  trust  for  the 

Bradninch  Bread  Charities  the  sum  of  1 30/. : 
To  Mr.  Frederic  Burrow,  late  town  clerk  and  derk  to  the  magis- 
trates of  the  borough  of  Bradninch,  the  sum  of  134/.  3*.  4f/.,  or 
other  sum  as  compensation  for  deprivation  of  the  profits  of  those 
offices,  in  accordance  with  such  order  as  shall  be  made  by  the 
Local  Gk>vemment  Board  in  respect  thereof : 
To  the  Bradninch  Eoyal  Jubilee  Fund  the  sum  of  200/. : 
And  for  these  purposes  the  trustees  shall  raise,  under  the  authority 
of  a  separate  order  of  the  commissioners,  and  in  the  case  of  the  com- 
pensation to  Mr.  Burrow,  subject  to  the  order  of  the  Local  Government 
board,  a  sufficient  sum  by  eale  or  mortgage  of  one  or  more  of  the 
following  properties  belonging  to  the  trust,  namely,  Bussell's  Orchard, 
Crows  Ash,  and  the  Bradninch  Waterworks. 

Application  of  Income. 

35.  The  yearly  income  of  the  trust  shall  be  applied  by  the  trustees  Application 
as  follows : —  of  moome. 

First,  in  defraying  the  cost  of  repairs  and  insurance,  and  all  out* 
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goings  payable  in  ren>ect  of  the  properiy  of  the  trost,  and  all 
proper  expenses  of  and  incidental  to  the  administration  and  maa- 
agement  of  the  trust. 

Secondly,  in  paying  the  interest  accruing  due  on  all  debts  of  the 
trust,  and  in  providing,  with  the  sanction  of  the  commissioners,  a 
sinking  fund  for  the  repayment  of  such  debts. 

Thirdly,  in  maintaining  the  Town  HaU  as  a  reading  room  and 
place  of  recreation  and  assembly  for  the  inhabitants  of  Bradninch. 

Fourthly,  in  accumulating  the  residue  and  in  applying  the  accumu- 
lations from  time  to  time  to  any  of  the  above-mentioned  purposes, 
or  otherwise,  with  the  sanction  of  the  conmussionerS;  for  the  pub* 
lie  benefit  of  the  inhabitants  of  Bradninch. 

MANAQEMEin:  OF  PbOPEBTY. 

36.  The  trustees  shall  cause  the  chattels  and  such  of  the  deeds  and 
documents  of  the  late  Corporation  of  Bradninch  as  they  shall  think  fit 
to  be  safely  kept  and  permanently  exhibited  in  the  town  haU  or 
reading  room,  and  shall  allow  any  reasonable  application  for  permis- 
sion to  inspect  and  copy  any  of  the  deeds  and  documents. 

37.  The  trustees  shall  be  at  liberty  to  prescribe  from  time  to  time 
suitable  rules  for  the  conduct  of  the  town  hall  and  reading  room, 
and  of  all  persons  resorting  thereto,  and  the  terms  and  conditions  upon 
which  the  said  town  hall  and  reading  room  shall  be  used  in  con- 
formity with  the  provisions  of  this  scheme. 

38.  The  trustees  shall  keep  in  repair  and  insure  against  fire  all  the 
buildings  of  the  trust  not  required  to  be  kept  in  repair  and  insured  by 
the  lessees  or  tenants  thereof. 

39.  Except  as  herein  provided,  all  the  property  of  the  trust  not 
required  to  be  retained  or  occupied  for  the  purposes  thereof  shall  be 
let  and  otherwise  managed  by  the  trustees  according  to  the  general 
law  applicable  to  the  management  of  property  by  Trustees  of  Charit- 
able Foundations. 

[Clauses  40 — 47  contained  general  provisions  corresponding  to  clauses 
46 — 53  of  Scheme  No.  1,  antcj  except  that  no  clause  similar  to  clause 
49  of  that  scheme  was  inserted.] 


Schedule. 


dth  Maroh,  1889. 
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ATTORNEY-GENERAL  v.  MOISES  {a). 

Chanc.  Div. — Jessel,  M.  R. 

(17  May,  1879.) 

An  ancient  charitable  corporation  was  regulated  by  a  scheme  contained  in 
an  Act  of  Parliament,  which  provided  that  the  directions  of  the  Court 
mighty  whenever  needed^  be  obtained  by  application  in  a  certain  information. 
Under  the  Act  the  charity  was  partly  educational  and  partly  non- 
educational^  but  less  than  one-half  teas  applicable  to  education.  The 
corporation  re/used  to  assent  to  a  scheme  beiny  framed  under  the  Endowed 
Schools  Acts  appointing  new  trustees  and  altering  the  mode  of  dealing  with 
the  estates^  and  it  subsequently  presented  a  petition  to  the  Court  asking 
that  alterations  might  be  made  in  the  existing  scheme. 

Held,  that  the  jurisdiction  of  the  Court  was  not  excluded  by  the  Endowed 
Schools  Acts;  that  the  corporation  was  the  governingoody ;  that  there 
was  no  power  tofrarne  a  scheme  under  sect.  24,  sub-s.  (3)  of  the  Endowed 
Schools  '^Tct,  1869,  apjminting  neic  trustees  of  the  non-educational  part  of 
the  endowment,  where  the  governing  body  refused  to  assent ;  that  sect.  6 
of  the  Endowed  Schools  Act,  1874,  consequently  did  not  apply  ;  and  that 
the  Court  would  not  refuse  to  exercise  its  jurisdiction,  because,  if  the 
corporation  had  assented,  a  scheme  might  have  been  made  under  the  Endowed 
Schools  Acts, 

This  was  a  petition  presented  in  an  old  information  of  Att.-Oen,  v. 
Moises  commenced  in  1832. 

The  Master  and  Brethren  of  the  Hospital  of  St.  Mary  the  Virgin,  in 
the  borough  of  Newcastle-on-Tyne,  were  an  ancient  charitable  corpo- 
ration, the  original  object  of  which  was  **  the  support  of  the  poor  in 
free  alms." 

The  corporation  was  endowed  with  landed  properhr,  which  had 
largely  increased  in  value,  and  there  was  a  considerable  surplus  not 
required  for  the  purposes  of  the  original  foundation.  Li  order  to 
provide  for  the  disposition  of  the  increased  revenue,  an  Act  of  Parlia- 
ment (9  &  10  Yict.  c.  42)  was  passed  in  1846,  by  which  a  new  scheme 
for  dealing  with  the  property  was  established.  The  substance  of  this 
scheme  was  that  the  surplus  income  should  be  applied  in  the  establish- 
ment of  certain  schools. 

The  28th  clause  of  the  scheme  provided  that  the  Court  of  Chancery 
should  '^  have  power  from  time  to  time  to  make  fresh  rules  and  orders 
for  the  management  of  the  charity  estates,  and  the  appropriation  of 
the  income  thereof,  and  for  the  general  regulation  of  the  hospital  and 
the  master  and  brethren  thereof,  and  the  chapel  and  almshouses 
belonging  to  the  same,  and  the  schools  which  may  be  maintained  or 
established  out  of  the  income  thereof,  and  from  time  to  time  to  repeal 

{a)  Eztraoted  from  tbe  files  of  the  Charity  Oommissioxien. 
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App.  m.      or  vaiy  any  of  the  pre66nt  or  future  rules  or  orders,  and  to  make 
others  in  lieu  thereof." 

The  47th  section  of  the  Act  directed  that  the  charity  should  be  regu- 
lated aocordinff  to  that  scheme,  or  by  such  amended  rules  and  regula- 
tions as  should  be  thereafter  approved  of  by  the  Court  of  Chancery. 

Sect.  52  provided  that  the  master  of  the  hospital  should  manage,  let, 
and  set  the  charity  estates,  and  receive  the  income  thereof,  and  cause 
proper  accounts  to  be  kept. 

oect.  57  enacted  that  in  all  cases  in  which  the  master  and  brethren 
were  respectively  authorised  to  do  any  act,  and  so  forth,  and  in  all  other 
cases  when  the  direction  of  the  Court  should  be  necessary,  such  direc- 
tion should  be  obtained  on  motion  or  petition  in  the  above-mentioned 
information  of  Alt,-  Gen,  v.  Moises,  And  by  the  58th  section  it  was 
provided  that  all  applications  which  might  be  made  under  the  pro- 
visions of  the  Act  to  the  Court  of  Chancery  should  be  made  in  the 
suit  of  A  a, 'Gen,  v.  Moises,  and  in  the  matter  of  the  Act,  and  should 
be  made  on  due  notice  to  the  Attorney-General,  who  should  be  at 
liberty  to  attend  the  same. 

The  present  petition  was  presented  by  the  master  and  brethren  in 
pursuance  of  the  Act  for  the  purpose  of  obtaining  the  directions  of  the 
Court  with  regard  to  the  application  of  certain  funds  in  Court  belonging 
to  the  charity,  representing  the  purchase-money  of  a  portion  of  the 
charity  estate  purchased  by  the  Corporation  of  Newcastle,  and  for 
obtaining  also  various  directions  with  regard  to  the  regulation  of  the 
charity. 

The  petition  prayed — (1)  that  further  directions  might  be  given 
for  the  application  of  the  funds  in  Court,  and  of  the  surplus  income  of 
the  charity ;  (2)  that  inquiries  should  be  made  whether  the  existing 
scheme  should  be  amended;  (3)  that  trustees  should  be  appointed 
jointly  with  the  master  for  the  management  of  the  charity  estates;  and 
(4)  that  provision  should  be  made  for  the  erection  of  a  board-room, 
offices,  and  residence  for  the  use  of  the  master,  for  the  transaction  of 
the  business  of  the  hospital,  and  for  the  custody  of  its  muniments  and 
papers. 

The  questions  raised  by  the  case  appear  from  the  judgment. 

Jessel,  M.  B. — I  cannot  help  thinking  that  a  great  deal  of  the  dis- 
cussion I  have  heard  to-day  has  had  more  relation  to  the  costs  of  the 
petition,  about  which  I  have  not  heard  anything  in  form  just  now, 
than  what  is  proper  to  be  done.  The  first  point  to  be  decided  is, 
whether  I  have  jurisdiction  to  do  what  is  asked.  Now  I  must  first  of 
all  consider  the  facts,  which  are  now  plain.  If  any  other  formal  evi- 
dence is  required  of  them,  it  should  be  put  in.  I  have  not  examined 
the  affidavits,  but  I  assume  the  statement  of  counsel  to  be  sufficiently 
proved.  There  is  reaUy  no  dispute  as  to  the  facts.  Having  con- 
sidered what  the  facts  are,  I  shall  then  consider  the  application  of  the 
various  Acts  of  Parliament  to  those  facts.  [His  Lordship  then  stated  the 
facts,  and  the  provisions  of  the  Act  above  mentioned,  and  proceeded : — ] 

Now,  this  petition  is  presented  bv  the  master  and  brethren,  and  it 
asks  for  directions  pursuant  to  the  Act.  It  is  by  petition  under  the 
Act ;  and  notice  has  been  given  to  the  Attorney-General.  It  is,  there- 
fore, exactly  right  in  every  respect,  imless  either  the  Act  has  been  re- 
pealed, or  some  enactment  has  been  passed  taking  away  the  powers 
of  the  Court  under  the  provisions  of  the  Act.  It  is  quite  dear  that 
under  that  Act  of  Parliament  the  Court  has  power  to  give  new  direc- 
tions as  to  the  management,  setting,  and  letting  of  the  estate,  and  also 
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power  to  give  directions  as  to  the  vesting  of  the  legal  estate,  and  for     App.  IIT. 
that  purpose  to  appoint  new  trustees,  or  give  any  other  directions 
which  the  Court  may  think  right  to  give. 

NoW|  the  master  says  this: — ''The  duties  imposed  on  me  by  the 
Act  of  Parliament  are  very  onerous,  the  estates  are  increasing  in  value; 
they  are  becoming  available  for  building  purposes  ;  and  I  desire  that 
the  management  of  these  estates  shall  be  vested  in  a  body  of  trustees, 
of  whom  I  shall  be  one,  to  relieve  me  to  a  great  extent  both  from 
trouble  and  responsibility." 

Assuming  there  is  nothing  else  in  the  subsequent  legislation,  that 
clearly  is  the  proper  course  to  take.  The  usual  course  in  modem  times 
in  the  Court  of  Chancery,  or  the  Chancery  Division,  is  to  put  the 
management  of  charity  estates  into  a  body  of  trustees,  who  are  gentle- 
men £rom  the  neighbourhood.  That  is  the  usual  course,  and  it  has 
been  considered  and  found  in  practice  to  be  the  best  course,  and  the 
best  way  of  managing  the  estates.  That  being  so,  it  is  dearly  the 
proper  application  to  make,  and  one  which  should  be  acceded  to,  unless 
there  is  some  reason  to  the  contrary. 

Now  it  is  said,  first  of  all,  that  the  jurisdiction  conferred  on  the 
Court  by  the  Act  of  Parliament  in  question,  has  been  taken  away  by 
subsequent  Acts.  Secondly,  it  is  said  that  even  if  the  jurisdiction  is 
not  taken  away,  it  is  undesirable,  having  regard  to  the  subsequent 
legislation,  to  exercise  it. 

First  of  all  I  must  consider  what  the  position  of  this  endowment  is. 
It  is  clear  from  what  I  have  said,  without  going  into  the  details  of  the 
scheme,  that  it  is  what  is  commonly  called  a  mixed  endowment.  There 
is  the  old  foundation,  which  is  non-educationalpWith  provMon  for  a 
master  and  brethren,  and  there  is  the  endowment  out  of  certain  portions 
of  the  rents  of  certain  portions  of  the  property,  especially  the  school- 
house,  which  is  for  educational  purposes ;  and  to  that  extent  it  is  an 
educational  endowment. 

That  being  so,  we  must  consider  what  the  rights  of  the  Charity  Com- 
missioners, who  have  succeeded  to  the  rights  and  powers  of  the  En- 
dowed Schools  Commissioners,  are  under  the  Acts  of  Parliament  I  am 
going  to  mention.  Sect.  4  of  the  Endowed  Schools  Act,  1869,  defines 
''endowment"  in  the  most  general  language.  It  is,  "any  property 
whatever."  The  7th  section  defines  what  a  governing  body  is.  It 
includes,  among  other  things  (omitting  immaterial  woids),  any  body 
corporate  who  have  the  right  of  holding  any  endowment.  The  endow- 
ment in  the  present  case  consists  of  land,  which  is  vested  in  the  master 
and  brethren,  an  ancient  corporation,  who  have  the  power  to  hold  it 
under  the  Act  of  Parliament,  and  to  apply  the  rents,  partly  in  repairs, 
partly  in  certain  payments  to  the  master  and  brethren,  and  partly  in 
certain  other  payments  to  the  Corporation  of  Newcastle,  for  the 
purposes  of  the  school ;  there  are  also  some  consols  representing  the 
proceeds  of  sale  of  land.  Clearly,  to  my  mind,  the  corporation  of 
the  master  and  brethren  is  the  governing  body  within  the  defi- 
nition. The  24th  section  of  the  Act  of  1869  says  this,  "Where 
part  of  the  endowment  is  an  educational  endowment  within  the 
meaning  of  this  Act,  and  part  of  it  is  applicable  or  applied  to  other 
charitable  uses,  the  scheme  shall  be  in  conformity  with  the  following 
provisions,  except  so  far  as  the  governing  body  of  such  endowment 
assent  to  a  scheme  departing  therefrom."  In  this  case  the  master 
tells  me,  through  his  counsel,  and  I  do  not  want  an  affidavit  after  the 
correspondence  which  has  taken  place  (which  is  verified),  that  he  will 
not  assent  to  the  Charity  Commissioners  exercising  any  power  of  dis- 
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App.  in.      placing  him  from  the  mauaffement  of  the  charity  lands,  or  appointing 
new  trnstees  to  be  associated  with  him. 

Sub-section  3  of  the  same  24th  section,  says,  *'If  the  proportioa 
applicable  to  other  charitable  uses  exceeds  a  half  of  the  whole  endow- 
ment the  governing  body  of  such  endowment  existing  at  the  date  of 
the  scheme  shall,  as  far  as  regards  its  non-educational  purposes,  re- 
main unaltered  by  the  scheme."  Now,  looking  at  the  facts  of  the 
present  case,  there  can  be  no  doubt  that  one-half,  and  more  than  one- 
naif,  of  the  endowment  is  not  applicable  to  educational  purposes.  The 
total  sum  which  the  scheme  allows  to  be  applied  for  educational 
purposes  at  present  consists  of  sums  amounting  to  440/.  and  150/., 
which  are  now  paid,  and  another  150/.  which  may  be  hereafter  pay- 
able. Assuming  that  the  second  150/.  is  now  payable,  that  is,  that 
there  is  a  sufficient  fund  to  pay  it,  which  does  not  appear  to  be  the 
case,  the  total  is  740/.  On  the  other  hand,  the  salary  of  the  master 
is  500/.,  those  of  the  eight  brethren,  matron,  and  doorkeeper,  amount 
to  272/.  lOs,  It  is  plain  that  772/.  is  more  than  740/.  It  is  argued 
that  I  can  take  into  account  the  value  of  the  school  buildings,  whidi 
cost  several  thousand  pounds.  But  the  master  says,  "On  the  other 
hand,  you  must  take  the  value  of  the  hospital,  and  chapel,  and  so  on 
(which  are  larger  buildings,  and  no  doubt  of  much  greater  value).,  and 
if  you  take  them  both  into  account  there  would  not  be  a  half  applicable 
to  educational  purposes."  But  besides  that,  there  is  a  surplus  in- 
come— consols  now  in  Court — which  may  be  disposed  of  by  the  order 
which  I  am  going  to  make,  which  will  very  much  increase  the  dis- 
proportion. I  suppose  that  by  this  Act  I  must  look  at  tiie  actual 
state  of  the  fund,  and  therefore  I  ought  to  take  into  account  that 
there  is,  at  the  present  moment,  an  actual  surplus  over  and  beyond 
that  which  I  have  mentioned,  which  is  not  applicable  at  present. 
That  being  so,  it  is  clear  to  my  mind  that  there  is  more  than^  half 
\  '  not  applied  to  educatio^Sl  purposes.  Consequently  sub-sect.  3  applies. 
\  It  is  plain,  therefore,  that  if  there  were  no  other  Act  the  corpora- 

A        tion,  thi*ough  lEs^liead,  refusing  to  assent,  the  commissioners  could 
'  not,  by  any  scheme  whatever,  appoint  new  trustees,  who  would  have 

the  management  of  the  charity  estates,  or  alter  the  mode  of  dealing 
with  them. 

My  attention  was  then  called  to  sect.  6  of  the  Endowed  Schools  Act, 
1874,  which  is  an  Act  amending  the  Endowed  Schools  Act,  1869. 
That  section  is  as  follows : — "  The  powers  of  making  schemes  under 
the  Endowed  Schools  Act,  as  amended  by  this  Act,  iSialL  continue  in 
force  for  a  period  of  five  years  from  the  31st  of  December,  1874,  and 
during  the  continuance  of  such  powers  any  Court  pr  judgejhalLliflt^ 
with  respect  to  any  endowed  school  or  educational  endowment  which 
can  be  dealt  with  by  a  scheme  under  this  Act  and  the  Endowed  Schools 
Acts,  or  any  of  such  Acts,  make  any  scheme  or  appoint  any  new  trustees 
without  the  consent  of  the  Committee  of  Council  on  Education."  In 
my  opinion,  that  does  not  interfere  with  the  present  case  at  all.  It 
obviously  means  that  where  the  Charity  Commissioners  have  the  power 
of  doing  it,  the  Court  or  judge  shall  not  do  it  without  the  assent  of 
the  Committee  of  Council  on  Education,  so  that  there  shall  not  be  two 
bodies  of  co-ordinate  jurisdiction  acting  inconsistently  with  one  ano- 
ther. The  section  refers  only  to  an  educational  endowment  which 
can  be  dealt  with  by  a  scheme  under  the  Endowed  Sdiools  Acts. 
This  part  of  the  matter  cannot  be  so  dealt  with.  '^  Educational  en- 
dowment," in  this  section,  clearly  means  what  I  will  call  a  pure 
educational  endowment.    Now,  I  am  not  going  to  interfere  with 
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respect  to  the  endowment  of  the  school  or  the  educational  endowment. 
I  am  not  going  to  appoint  new  trustees  of  them.  If  I  appoint  new 
trustees  at  all  it  is  only  of  the  old  charitj  estates.  The  educational 
endowm^fit  consists  merely  of  certain  sums  out  of  the  chanty  estates 
and  the  school  house.     There  is  no  other  educational  endowment. 

It  appears  to  me,  therefore,  thaTlhat  section  does  not  apply  to  the 
case  of  a  mixed  endowment,  where  by  reason  of  the  dissent  of  the 
governing  body  the  Charity  Commissioners  cannot  make  a  scheme 
affecting  the  property.  Consequently,  in  my  opinion,  the  jurisdiction 
remains. 

I  have  not  adverted  to  two  other  points  which  passed  through  my 
mind  during  the  discussion.  The  first  is,  that  where  there  is  a  special 
Act  of  Parliament  for  the  government  of  a  particular  school,  I  am  by 
no  means  clear  that  that  special  jurisdiction  is  taken  away  by  these 
general  words.  The  second  is,  that  where  there  is  a  plain  jurisdiction 
vested  in  any  Court,  it  will  require  equally  plain  words  to  take  it 
away.  These  are  both  considerations  which,  perhaps,  would  lead  me 
to  the  same  conclusion  to  which  I  have  been  lead  iiTCspective  of  them. 

The  next  question  is,  whether  I  ought  to  exercise  the  jurisdiction? 
The  way  it  has  been  put  on  the  part  of  the  Attorney-General  is  this : 
it  is  said,  **  the  only  reason  the  Charity  Commissioners  cannot  exercise 
their  jurisdiction  is,  that  the  master  will  not  consent  to  their  exercising 
it ;  is  he  to  come  here  and  ask  the  Chancery  Division  to  do  the  same 
thine  which  can  be  done  by  the  Charity  Commissioners  with  his  con- 
sent^'? The  fallacy  of  that  proposition  is,  that  it  is  not  the  same 
thing,  but  a  different  thing.  The  master  says,  *'  I  will  not  ag^ee  to 
the  Charity  Commissioners  exercising  jurisdiction,  because  I  cannot 
trust  them ;  I  have  had  a  quarrel  with  them ;  they  may  appoint  some- 
body else,  leaving  me  out  in  the  cold  altogether;  they  may  appoint 
trustees,  as  to  whose  appointment  I  shall  have  no  voice  whatever; 
I  prefer  that  the  jurisdiction  shall  be  exercised  by  the  Chanceiy 
Division,  which  has  no  animus  or  bias  in  the  matter  either  way ;  and 
I  think  the  trustees  would  be  better  appointed,  and  better  directions 

fiven  as  to  the  management  thereof,  Dy  the  Chancery  Division  than 
y  the  Charity  Commissioners."  It  is  not  for  me  to  say  that 
that  is  absurd,  or  that  the  master  is  so  whoUy  wrong  in  his  pre- 
ference, that  it  is  improper  to  exercise  the  jurisdiction  vested  in  the 
Court,  there  being  a  proper  case  for  its  exercise,  because  he  has  not 
chosen  to  submit  to  another  jurisdiction  as  to  which  the  legislature 
have  given  him  an  option.  The  very  meaning  of  giving  a  governing 
body  an  option  is,  that  the  governing  body  may  exercise  it  either  way. 
The  governing  body  having  exercised  it  adversely  to  the  jurisdic- 
tion of  the  Charity  Commissioners,  it  is  not,  in  my  opinion,  right 
for  the  Court,  which  then  has  exclusive  jurisdiction,  to  decline  to 
exercise  it,  if  the  case  is  a  proper  one,  merely  because  the  governing 
body  refuses  its  assent  to  the  other  jurisdiction.  It  seems  to  me, 
therefore,  that  I  ought  to  exercise  it,  and  I  intend  to  exerdse  it,  by  re- 
ferring it  to  Chambers  to  appoint  trustees  for  the  management  of  the 
charity  property,  and  to  inquire  whether  it  would  be  proper  that  the 
legal  estate  should  be  vested  in  the  official  trustee,  or  in  what  other 
persons  or  person. 


App.  ni. 

x; 

\ 
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Chanc.  Dir. — Kaj,  J. 
(12  Dec.  1881.) 

j4n  Act  of  Parliament  provided  that  a  stipend  of  120/.  should  be  paid 
to  the  rector  of  St.  Luke'sy  Cripplegate,  out  of  certain  burial  fees  to  be 
received  thereunder  by  the  churchtcardens^  and  that  any  deficiency  shmdd 
be  supplied  out  of  public  monies  in  the  hands  of  the  churchwardens 
belonging  to  the  parish  not  arising  by  any  poor  rate  or  other  pound 
rate. 

It  was  held  that  charities  for  the  poor  of  the  parish  generally^  or 
applicable  for  a  particular  class  of  such  poor,  as  widows  and  children^ 
or  applicable  for  the  benefit  of  the  poor  in  a  particular  manner,  as  in 
distributing  coals,  clothing y  Sfc,  or  for  church  repairs,  were  not  public 
monies  liable  to  payment  of  the  rector* s  stipend. 

It  was  held  also  that  the  funds  of  such  charities  were  not  constituted 
public  monies  for  this  purpose  by  a  subsequent  Poor  Imw  Act,  which 
directed  that  they  should  be  applied  in  aid  of  the  poor  rate. 

The  only  monies  chargeable  with  the  stipend  were  monies  belonging  to 
the  parish  beneficially  for  its  general  purposes. 

Tins  was  an  ex  officio  information  by  the  Attomej-Gheneral  on  behalf 
of  certain  charities  for  the  purpose  of  having  it  determined  whether 
they  were  chargeable  with  120/.,  being  part  of  the  stipend  of  the 
rector  of  St.  Luke's,  Cripplegate. 

The  charities  in  question  were  charities  held  by  the  vicar  and  church- 
wardens, or  the  churchwardens  and  overseers,  to  be  applied  for  the 
benefit  of  the  poor  of  the  parish,  either  generally  or  in  a  particular 
way.     They  are  classified  in  the  judgment. 

The  rector's  stipend  of  1 20/.  was  payable  under  an  Act  of  6  Geo.  XT. 
c.  21,  passed  in  1732.  At  that  date  the  parish  of  St.  Luke's  formed 
what  was  then  known  as  the  Lordship  portion  of  the  Parish  of 
St.  Giles,  Cripplegate,  the  remaining  part  of  the  parish  being  called 
the  Freedom  portion.  The  Act,  after  stating  certain  earlier  Acta, 
recited  that  a  new  church  had  been  built  in  the  Lordship  part  of 
St.  Giles,  and  a  burying-place  provided,  and  that  the  Lordship  part 
had  been  made  a  district  of  a  new  parish,  and  that  it  had  church- 
wardens, overseers,  &c.,  and  distinct  rates. 

The  Act  then  recited  that  the  churchwardens,  overseers,  and  other 
parish  officers  in  the  Lordship  part  and  the  other  principal  inhabitants 
were  desirous  of  providing  maintenance  for  the  rector  of  the  new 
church,  and  had  agreed  that  the  yearly  sum  of  120/.  tax  free  should 
bo  raised  and  paid  for  that  purpose.  It  was  then  enacted  that  '*  for 
and  towards  raising  the  said  yearly  sum  of  120/.  agreed  to  be  raised 
within  the  said  district  and  paid  towards  the  maintenance  of  such 
rector"  certain  burial  fees  should  be  paid  in  future  to  the  church- 
wardens. 

The  Act  further  provided  '^  that  for  and  towards  the  further  mainte- 
nance of  the  rector  for  the  time  being  of  the  said  church,  the  church- 
warden or  churchwardens  for  the  time  being  of  the  said  church,  and 
new  intended  parish  shall  .  .  .  yearly  and  every  year  for  over,  well 
and  truly  pay,  or  cause  to  be  paid,  out  of  any  parish  monies  in  his  or 
their  hands  unto  such  rector  the  yearly  sum  of  120/.  .  .  . ;  and  the 
monies  so  paid  shall  be  allowed  to  such  churchwarden  or  church- 

[a)  Extracted  from  the  fileH  of  the  Charity  Commissioners. 
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wardens  in  his  or  their  accounts,  out  of  the  monies  to  be  by  him  or     App.  ni. 

-  them  received  in  pursuance  of  this  Act ;  and  in  case  such  monies  shall 

happen  to  be  deficient  for  that  purpose,  then  out  of  any  other  public 
money  in  his  or  their  hands,  belonging  to  the  said  pari^,  not  arising 
by  any  poors  rate  or  other  pound  rate,  as  the  major  part  of  the  vestry- 
men assembled  shall  direct  and  appoint,  and  which  other  money  shall 

[  be  replaced  or  made  good  out  of  the  next  surplus  of  the  burial  monies 

aforesaid." 

It  also  enacted  **  that  all  and  every  the  succeeding  churchwarden 

)  and  churchwardens  of  the  said  parish  shall  be  chargeable  with,  and 

subject  and  liable  to  make  good,  and  to  pay  and  satisfy,  out  of  any 
parish  monies  in  his  or  their  hands,  all  arrears  of  the  said  yearly  sum 

,  of  120/.  accrued  or  happening  in  the  time  of  any  of  his  or  their  prede- 

[  cessors,"  not  more  than  one  year's  payment  being  recoverable  at  one 

time.     And  it  provided  further  '*  that  all  charities,  gifts,  and  donations 

,  that  have  before  the  making  of  this  present  Act  been  given   and 

granted  to  the  said  parish  of  St.  Giles,  CHpplegate,  shall  from  time  to 
time,  and  at  all  times  hereafter,  after  the  consecration  of  the  said  church, 
be  received,  held,  and  enjoyed  by  the  vicar,  churchwarden,  or  church- 
wardens of  the  said  new  intended  parish,  by  such  shares  and  propor- 

\  tions,  and  by  the  same  ways,  means,  and  methods,  as  they  were  done 

before  the  passing  of  this  present  Act." 

In   1808,   48   Geo.   III.  c.  xcvii  was    passed.      It  was   intituled 

!  '^  An  Act  for   making   more    effectual    provision   for   maintaining, 

regulating,  and  employing  the  poor  of  the  parish  of  St.  Luke, 
in  the  county  of  Middlesex."  It  recited  6  G^o.  IE.  c.  21,  and 
that  its  provisions  had  long  since  been  carried  into  effect;  that 
the  inhabitants  of  the  parish  had  greatly  increased,  and  that 
debts  had  been  incurred  for  monies  borrowed  and  expended  under 
that  Act,  and  that  the  provisions  thereby  made  for  the  relief  of  the 
poor  wore  inadequate,  and  required  amendment.  The  Act  then  made 
the  rector,  churchwardens,  and  overseers  guardians  of  the  poor,  and 
provided  for  the  levying  of  rates,  and  enacted  that  monies  so  raised 
should  be  applied  in  discharging  the  debts  owing  by  the  parish,  and 
in  maintaining  and  relieving  the  poor,  &c.,  and  for  any  purposes 
necessaiy  for  carrying  the  Act  into  execution.  All  lands,  buildings, 
monies,  &c.,  held  under  6  Geo.  11.  c.  21,  and  other  Acts  therein  reciteid, 
in  trust  for  the  parishioners  or  vestrymen  of  the  parish  or  other 
persons  ^'for  and  towards  the  relief,  maintenance,  and  use  and 
benefit  of  the  poor  of  the  said  parish,  or  for  any  other  purpose 
whatsoever  in  which  the  said  parish  is  interested,"  were  then  vested 
in  the  guardians  of  the  poor  acting  in  the  execution  of  that  Act, 
''  subject  nevertheless  to  be  used,  possessed,  applied,  and  disposed  of, 
only  upon  the  trusts,  and  for  the  uses  and  purposes  and  in  the  manner 
by  and  in  this  Act  directed,  declared,  and  appointed." 

Sect.  76  was  as  follows :  '*  All  gifts,  donations,  benefactions,  and 
sums  of  money  whatsoever,  now  payable,  or  which  shall  hereafter 
become  payable,  for  and  to  the  use  of  the  poor  of  the  said  parish,  not 
being  directed,  or  liable  to  be  applied  for  the  support  of  any  private  or 
particular  poor  or  charity,  or  by  the  respective  donors,  or  otherwise, 
particularly  appropriated,  and  not  being  sacramental  money,  shall  from 
time  to  time,  from  and  after  the  appointment  of  the  said  guardians  to 
the  poor,  be  paid  into  the  hands  of  their  treasurer  or  treasurers  for  the 
time  being,  for  the  use  of  the  poor  of  the  said  parish  to  be  applied  in 
aid  of  the  rate  for  the  relief  of  the  poor  thereof,  unless  the  said 
guardians  shall  think  proper,  from  time  to  time,  to  appropriate  and 
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Ayy.  in.  apply  the  same,  or  some  part  thereof,  to  and  in  relieving  or  assisting 
any  indigent,  aged  or  industrious  parishioners  who  have  not  become 
chargeable  to  the  said  parish." 

In  1857  an  action  of  Saunders  y.  Howes  was  brought  by  the  rector 
against  the  churchwardens  for  pa3rment  of  the  stipend,  and  a  special 
case  was  stated.  The  Attorney-General  was  not  a  party  to  that  action, 
and  the  charities  were  not  represented. 

Kay,  J. — ^This  is  an  ex  officio  information  by  the  Attorney-General 
on  behalf  of  certain  charities. 

The  question  to  be  determined  is  whether  xmder  the  Act  of  Parlia- 
ment the  charity  funds  are  charged  with  120/.  a-year  being  part  of  the 
stipend  of  the  Eector  of  St.  Luke's,  Cripplegate. 

In  1 732,  at  the  date  of  the  Act  6  Geo.  II.  c.  21,  the  parish  of  St.  Giles, 
Cripplegate,  consisted  of  two  portions  called  the  Lordship  portion  and 
the  Freedom  portion. 

There  were  numerous  charities  founded  in  ancient  times  by  benefac- 
tions of  private  persons  of  which  the  yicar  and  the  churchwardens 
or  the  churchwardens  and  overseers  were  trustees,  and  which  for 
the  purpose  of  this  case  may  be  classified  thus:  (1)  Charities  for 
some  particular  class  of  poor,  as  poor  widows  or  poor  children; 
(2)  Charities  for  the  poor  of  the  parish  to  be  distributed  in  a  par- 
ticular mode,  as  in  wood  and  coal,  or  in  providing  gowns  or  the  like ; 
rs)  Charities  for  the  poor  of  the  parish  generaUy ;  (4)  One  at  least 
(Sworder*s  Charity)  for  repair  of  the  church ;  (5)  Charities,  the  origin 
of  which  was  lost,  but  which  had  by  usage  been  applied  for  the  benefit 
of  the  poor  of  the  parish  generally. 

It  is  doubtful  whether  there  was  any  property  belonging  to  the 
parish  producing  annual  income  which  might  be  applied  to  any  of  its 
purposes  except  fines  paid  by  persons  who  refused  to  serve  parochial 
offices.  These  are  mentioned  in  the  first  Act,  and  amounted,  it  is  said 
at  a  later  period,  to  about  1 60/.  a  year. 

That  being  the  condition  of  things  in  1732,  the  first  Act,  6  Geo.  II. 
c.  21,  was  passed.  [His  Lordship  stated  the  provisions  of  the  Act  and 
proceeded : — ] 

Upon  that  Act  it  has  been  argued,  (1)  that  all  the  separate  classes 
of  charity  monies  I  have  referred  to  are  charged  with  the  120/.  by 
this  Act,  (2)  that  at  any  rate  the  charities  for  the  poor  generally 
are  so  charged. 

To  the  first  argument  I  am  altogether  unable  to  assent.  Under 
the  Act  the  stipend  is  to  be  paid  in  the  first  instance  out  of  parish 
money,  and  is  to  be  allowed  in  account  out  of  the  burial  fees,  and  if 
they  are  not  sufficient  out  of  public  money  other  than  rates.  Parish 
money  may  have  a  larger  meaning  than  public  money  other  than  rates ; 
probably  it  includes  rates.  But  whatever  be  its  meaning  it  is  only  a 
fund  for  temporary  payment.  The  fund  really  chargeable,  if  the 
burial  fees  should  prove  deficient,  is  the  public  money  belonging  to 
the  parish  other  than  rates.  To  say  that  a  charity  for  the  benefit  of 
poor  widows  is  "public  money  belonging  to  the  parish"  or  even 
''  parish  monies,"  out  of  which  the  parish  authorities  are  to  fulfil  the 
obligation  of  paying  120/.  to  the  rector  '*  agreed  to  be  rcdsed  within 
the  said  district,"  in  the  absence  of  an  express  declaration  to  that  effect, 
seems  to  me  extravagant. 

The  second  point  is  more  plausible.  The  fund  is  described  as 
"  public  money  in  his  or  their  hands  belonging  to  the  said  parish  not 
arising  by  any  poor  rate  or  any  pound  rate,"  and  it  may  be  said  that  the 
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exception  shows  that  "  public  money"  as  there  used  would,  but  for     App.  ni. 

Buch  exceptions,  have  included  poor  rate.     But  assuming  that,  does  it 

follow  that  it  would  include  money  left  on  trust  for  the  poor  ?     Such  a 

trust,  it  is  well  settled,  is  for  such  of  the  poor  only  as  do  not  receive 

parish  help,  that  is,  for  those  who  take  no  part  of  the  poor  rate  {Ait,- 

Gen.  V.  Clarke f  Amb.  421 ;  Ait.- Gen,  v.  Corporation  of  Exeter,  2  Buss. 

45;  3  Eues.  395;  Att.-Oen,  v.  Wilkinson,  1  Beav.  370).     Thepoorrate 

may  be  considered  public  money,  not  so  much  because  of  its  object, 

as  because  it  is  levied  from  the  bulk  of  the  community ;  moreover,  it 

is  not  charity  money  at  all,  but  public  money  raised  by  a  public  levy 

tinder  the  authority  of  law.     But  if  this  money  is  public  money  within 

the  meaning  of  this  Act,  I  cannot  from-that  conclude  that  money  held 

on  trust,  which  cannot  be  applied  to  the  object  of  a  poor  rate,  must 

be  considered  public  money  also. 

My  conclusion  upon  this  Act  is  that  nothing  is  within  the  meaning 
of  **  public  money,"  except  such  as  the  parish,  by  which  I  mean  the 
whole  community  of  the  parish,  is  beneficially  entitled  to  for  its  public 
purposes. 

To  the  action  of  Saunders  v.  Howes,  the  Attomey-Geperal  was  no 
party.  It  has  therefore  been  argued  properly  enough  that  nothing 
then  decided  can  be  binding  on  the  Court  in  this  proceeding  which  is 
an  ex  officio  information  by  the  Attorney-General.  I  have,  however, 
studied  the  shorthand  notes  of  that  case,  and  I  think  their  Lordships 
came  to  the  same  conclusion  as  to  the  effect  of  the  Act  as  that  which  I 
have  intimated. 

[His  Lordship  then  stated  the  provisions  of  48  Geo.  III.  c.  xcvii, 
and  continued : — ] 

It  is  argued  that  all  monies  which  by  the  76th  section  of  48  Geo.  HI. 
c.  xcvii  must  be  applied  in  aid  of  the  rate  for  the  relief  of  the 
poor  thereby  become  ipso  facto  public  money  of  the  parish,  and  thus, 
even  though  not  before  liable,  they  become  incidentally  liable  to  the 
charge  of  this  120/.  stipend. 

It  seems  to  me  impossible  to  attribute  any  such  intention  to  the 
legislature.  This  is  a  poor  law  statute  ;  there  is  not  a  word  in  it  to 
indicate  an  intention  to  make  a  provision  for  the  rector's  stipend.  I 
understand  that  at  the  time  of  its  passing  the  burial  fees  were  more 
than  sufficient  to  provide  for  payment  of  the  120/.,  and  no  question 
had  arisen  concerning  it.  The  former  Act  excepted  poor  rates  from 
the  incubus  of  this  charge,  and  it  would  be  very  strange  that  a  fund 
appropriated  by  the  later  Act  in  aid  of  poor  rates  should  be  made 
liaole  to  that  from  which  poor  rate  was  expressly  exempted.  That 
would  be  taking  so  much  from  the  ratepayers'  fund  and  increasing  the 
rate  to  the  same  amount,  and  thus  practically  throwing  the  charge 
upon  the  rates.  Moreover,  sect.  76  is  a  diversion  of  the  charity  fund 
from  the  original  purpose,  and  an  appropriation  of  it  to  another  pur- 
pose. In  terms  the  appropriation  is  specific  and  complete;  and  I  cannot 
mfer  an  intention  to  apply  any  part  of  it  to  any  other  purpose.  The 
effect  of  the  Act  may,  no  doubt,  be  to  impose  such  a  charge ;  but  I 
must  hold  that  if  there  be  nothing  from  which  that  intention  can 
be  implied,  it  is  not  the  duty  of  any  Court  to  give  effect  to  such  a 
possible  construction  of  the  Act,  unless  the  words  compel  it.  Do 
they  do  so  in  this  case  ?  The  ar^ment  may  be  stated  thus : — Poor 
rate  was  not  charged  with  the  stipend ;  charities  for  the  poor  gene- 
rally were  not  so  charged;  but  when  such  charities  were  diverted 
by  a  poor  law  to  be  applied  in  aid  of  poor  rate,  they  became  sub- 
ject to  the  charge,  because  they  became  public  nioney.    I  ask  why  are 
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Ayp»  m.  monies  provided  by  priyate  eliaritj,  and  which  by  this  statute  ait 
direrted  from  their  original  purpose  and  applied  to  relisTO  the  poor 
rates,  to  be  considered  public  momes  ?  They  are  not  public  monies  lib 
poor  rates,  either  by  reason  of  their  origin,  or  by  reason  of  theii  beisg 
levied  under  the  authority  of  the  law.  The  only  ground  for  conader- 
ing  them  public  monies  is  their  new  and  more  extensive  applicatioL 
To  my  mind  that  is  not  sufficient.  I  am  not  satisfied  cTen  that  a 
bequest  of  monies  to  be  applied  in  aid  of  the  poor  rate  after  the  pass- 
ing of  the  Act  of  Geo.  II.  would  be  subject  to  the  charge  of  the  rector's 
stipend.  But  if  it  were  so,  it  does  not  follow  that  ue  effect  of  tk 
Acts  is  to  make  this  money  so  liable.  My  opinion  is  that  the  borda 
of  showing  this  is  upon  those  who  make  the  claim,  and  that  it  does 
not  appear  sufficiently  clear  that  this  charge  is  thrown  on  Ihe  monen 
to  justify  me  in  so  holding.  It  would  have  been  so  very  easj  to 
express  that  in  the  Act  of  Parliament.  Even  a  statement  that  the 
moneys  were  to  be  considered  public  moneys  would  have  been  some- 
thing in  favour  of  the  argument.  There  is  not  a  word  in  the  to 
statute  showing  that  such  was  the  intention  of  the  legisktuie,  and  I 
cannot  feel  justified  in  holding  that  the  language  so  clearlj  imposes 
this  charge  that  this  result  must  follow,  even  though  not  intended  to 
be  the  effect  of  this  statute. 

I  find  from  the  shorthand  notes  in  Saunders  v.  Howes  that  Erie,  h 
said,  in  the  course  of  his  judgment,  **  All  the  parish  can,  under  the 
48th  of  Geo.  III.,  specifically  appropriate  to  poor  rates,  aw  cleariy, 
to  my  mind,  parish  moneys."  Looking  to  the  argument  and  the 
ultimate  decision,  I  think  he  was  referring  only  to  parish  monej  pn> 
perly  so  called  which  had  been  applied  in  aid  of  the  rates.  I  think 
the  dictum  referred  only  to  charities  which  belonged  to  the  parish 
beneficially.     There  is  no  decision  that  any  others  were  liable. 

I  must,  therefore,  declare  that  none  of  the  charity  funds  in  vhidi 
any  of  the  inhabitants  of  the  parish  are  interested  are  liable  to  the 
charge  of  120/.  for  the  rector's  stipend,  except  such,  if  any,  as  belong 
to  the  parish  beneficially  for  its  general  purposes.  And  to  make  the 
meaning  of  this  declaration  clear,  I  will  add,  if  necessary,  that  none  oj 
the  classes  of  charity  I  have  described,  namely,  those  which  by  origin»i 
destination,  or,  in  the  absence  of  such,  by  immemorial  usage,  have 
been  applicable  for  the  poor  generally,  or  for  any  particular  class  oi 
poor,  or  for  the  repairs  of  the  church,  are  so  liable. 

The  declaration  ultimately  made  was : — **  That  none  of  the  chanty 
funds  in  which  any  of  the  inhabitants  of  the  pari^  are  interested  «re 
liable  to  the  charge  of  120/.  for  the  rector's  stipend,  except  such,  a 
any,  as  belong  to  Uie  parish  beneficially  for  its  general  purposes." 


NOTE  A. 
DiBECTOBY  Powers. 


Proviaiona  in        It  is  stated  in  the  text  of  this  work  {antSy  p.  178)  that  "  in  cases  of 

powers  con-     charitable  trusts  where  the  CouiiB  have  adopted  a  greater  l&Htude » 

*?"^**  construction  than  in  ordinary  cases,  directions  to  appoint  new  truste* 

^'         on  the  happening  of  a  certain  event  have  been  considered  to  be  meW 

directory,  and  not  to  confine  the  exercise  of  the  power  to  the  ^*PE^ 

ing  of  that  event  only."     This  is  a  point  which  requires  more  details 

examination* 


I 
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The  question  is  one  of  construction,  and  may  arise  in  the  case  of     ^S^^J?' 
any  power,  whether  it  is  a  power  of  appointing  new  trustees  or  whether      ^^^  ^' 


it  is  a  power  for  any  other  purpose,  and  whether  it  is  contained  in  a  Qoenticm  of 
will,  trust,  deed,  charter,  Act  of  Parliament,  or  order  of  the  Court.         oonstmotioii. 
For  the  present  purpose  powers  may  be  considered  as  divided  into  DiviBicm  of 


'  two  classes.  powers. 


The  first  class  comprises  powers  which  are  determinable  on  the  strict, 
happening  of  a  certain  event,  or  which  are  exerciseable  only  subject 
to  the  observance  of  certain  conditions.  In  this  case,  as  soon  as  the 
event  happens  the  power  ceases  to  exist,  or,  until  the  conditions  are 
satisfied,  it  does  not  arise.  Outside  the  specified  limits,  therefore,  there 
is  no  power  which  can  be  exercised. 

In  the  second  class  of  cases  the  power  conferred  is  general ;  but  Direotoiy. 
there  is  an  incidental  direction  that  it  shall  be  exercised  at  a  certain 
time  or  within  a  certain  period.  Here  the  direction  does  not  restrict 
the  exercise  of  the  power,  but  merely  prescribes  a  certain  occasion  on 
which  it  is  intended  that  at  all  events  it  shall  be  exercised.  Although, 
therefore,  it  may  be  a  wrongful  act  on  the  part  of  the  donees  not  to 
exercise  the  power  in  accordance  with  the  direction,  yet,  notwith- 
standing the  failure  so  to  do,  the  power  itself  continues  to  subsist.  In 
such  a  case  the  incidental  direction  is  said  to  be  merely  ^*  directory.'' 

An  instance  will  make  the  distinction  clear.  A  power  to  appoint  Distiiiotioii. 
a  new  trustee,  to  be  exercised  within  four  months  after  the  death  of  a 
trustee  and  not  after,  is  clearly  a  power  to  appoint  a  trustee,  which 
only  subsists  during  the  limited  period.  It  cannot,  therefore,  be  exer- 
cised afterwards.  On  the  other  hand,  a  power  to  appoint  a  new  trustee, 
coupled  with  a  direction  that  it  shall  be  exercised  within  four  months 
after  the  death  of  a  trustee,  is  a  general  power  exerciseable  at  any 
time,  whether  within  or  without  the  period  specified,  the  restriction  as 
to  the  four  months  being  a  mere  durection  to  the  trustees  as  to  the 
time  within  which  it  is  desired  that  the  power  shall  be  exercised. 

In  AtL-Gen,  v.  Floyety  2  Vem.  748,  a  rent-charge  of  100/.  and  the  Att-Gm.  v. 
right  to  nominate  a  minister  were  devised  to  six  trustees  and  their  ^^^' 
heirs  in  trust  for  the  perpetual  maintenance  of  the  minister.  And  the 
testator  directed  that  when  the  trustees  were  reduced  to  the  number  of 
three  they  should  choose  others.  It  was  held  that  notwithstanding 
this  direction  an  appointment  of  new  trustees  could  be  made  by  a  sole 
surviving  trustee.  Lord  Harcourt,  0.,  said:  "It  is  only  directory  to 
the  trustees  that  when  reduced  to  three  they  should  fill  up  the  number 
of  trustees ;  and  therefore,  although  they  neglected  so  to  do,  that  would 
not  extinguish  or  determine  their  right." 

In  Doe  V.  Roe,  1  Anstr.  86,  the  trust  deed  of  a  Wesleyan  chapel  Doe  v.  £oe. 
provided  "  that  when,  by  death  or  otherwise,  the  number  of  the  said 
trustees  should  be  reduced  to  fifteen,  then  the  said  remaining  fifteen 
trustees,  or  the  majority  of  them,  or  the  survivors  or  survivor  of  them, 
shall  proceed  to  elect,  &c.,"  so  as  to  make  up  the  number  of  trustees 
to  twenty-five,  and  to  convey  to  the  whole  body  so  completed.  It 
was  held  that  the  power  could  be  exerciBed  when  the  number  of 
trustees  had  been  reduced  to  seventeen,  the  meaning  of  the  deed 
being  that  when  the  number  of  trustees  was  reduced  to  fifteen  the 
trustees  were  to  be  compellable  to  make  an  election,  but  that  they 
were  not  precluded  from  making  it  sooner  if  they  thought  right. 

Att.'Gen,  v.  ScoH^  1  Yes.  Sen.  413,  was  another  case  of  the  same  Att.'Gm.v, 
kind.    There  the  question  turned  on  the  construction  of  a  decree  of  Scott, 
the  Court.     The  decree  had  directed  that  twenty-five  of  the  principal 
inhabitants  of  a  parish  should  present  and  elect  a  proper  person  to  a 

T.  3k 
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Aot  of  Parlia- 
ment. 

Principle 
applies  to 
private  trusts. 


Ap.  HL      living,  they  being  thereby  appointed  trustees  to  meet  for  that  purpoee 
^^^^*       within  four  months  after  the  death  of  the  incumbent,  with  directions 
to  keep  the  trust  filled  up.     It  was  held  to  be  no  objection  to  an 
election  that  the  meeting  was  held  outside  the  four  months. 

Lord  Hardwicke  said:  *'Ab  to  the  first  objection  that  the  meeting  was 
held  after  the  four  months,  that,  I  am  of  opinion,  is  not  sufficient ;  for 
though  it  is  true  there  is  such  a  direction  in  the  decree,  yet  that  is 
only  directory;  and  if  all  the  surviving  trustees  had  met  after  the 
four  months  on  a  proper  sxunmons  it  would  be  very  good;  and 
proper  to  be  compared  to  the  case  of  the  Borough  of  Landsdoum  in 
KoU.  Abr.,  which  has  been  since  held  to  be  law,  where  the  elec- 
tion was  to  be  by  a  select  number  within  eight  days,  and  they  did  not 
meet  till  long  after :  it  was  held  only  directory,  and  that  by  tiieir  con- 
stitution they  had  a  general  power  of  electing.  80  here,  the  trustees 
having  the  advowson  vested  in  them,  it  was  incident  to  that  legal 
estate  vested  in  them,  it  was  not  intended  to  take  away  that  right ; 
and  the  ground  was  in  that  case  that  the  words  were  affirmative  and 
not  negative." 

The  same  principle  of  construction  which  applies  in  the  case  of  a 
trust  deed  or  an  order  of  the  Court  applies  also  in  the  case  of  an  Act  of 
Parliament :  Doe  v.  Godwin,  1  Dow.  &  Ey.  259,  cited  infra. 

The  above-mentioned  cases  were  cases  of  charitable  trusts.  But  the 
application  of  the  principle  is  not  confined  to  them.  Thus  a  trust  for 
sale  with  a  direction  to  execute  it  within  four  years  has  been  held  to 
authorize  a  sale  after  the  expiration  of  that  time :  Witchcot  v.  Zouck^ 
10  Hare,  288,  n.  So  also  a  trust  "with  all  convenient  expedition, 
and  within  five  years  after  my  decease,"  to  sell,  &c.,  where  the 
sale  was  to  be  made  for  payment  of  debts:  Pearce  v.  Gardner,  10 
Hare,  287. 

The  groimd  of  the  last-mentioned  decision  was  that  there  was 
nothing  in  the  will  importing  a  negative  on  a  sale  being  effected  by 
the  trustees  after  the  expiration  of  five  years ;  that  it  was  a  question 
of  construction  whether  the  words  directing  that  the  sale  should  take 
place  "with  all  convenient  speed,  and  within  five  years"  were 
directory,  merely  indicating  the  time  within  which  the  testator  desired 
that  the  trust  should  be  executed,  or  whether  they  were  imperative  that 
the  trustees  should  effect  the  sale  within  and  not  after  the  five  years ; 
and  that  the  true  construction  of  the  will  was  that  the  words  were 
directory.  See  Cuff  v.  Hall,  1  Jur.  N.  S.  972 ;  Warhurton  v.  Sandys, 
14  Sim.  622,  where  the  question  was  as  to  the  appointment  of  new 
trustees. 
Lapse  of  time.  Even  if  the  provisions  of  a  power  of  appointing  new  trustees  are 
not  construed  as  merely  directory,  but  as  confining  the  exercise  of  the 
power  to  the  particular  drcimistances  under  which  it  is  expressed  to 
be  given,  stiU  lapse  of  time  may  preclude  any  objection  being 
taken. 

In  Alt.' Gen,  v.  Cuming ,  2  Y.  &  C.  C.  0.  139,  an  advowson  was 
vested  in  nine  trustees  upon  trust  as  an  avoidance  should  occur  to  take 
steps  as  therein  mentioned  for  the  election  of  a  vicar.  The  trust  deed 
contained  a  declaration  that  upon  the  death  of  any  of  the  trustees  the 
Biirvivors  should  from  time  to  time,  when  and  as  often  as  they  should 
think  fit,  before  the  trustees  should  be  reduced  to  five,  or  within  three 
months  after  they  should  be  reduced  to  four,  appoint  new  trustees, 
and  convey  the  premises  to  them,  so  as  to  complete  the  number  of 
nine  trustees.  Tne  trustees  having  become  reduced  to  two  the  sur- 
vivors appointed  new  trustees.    Knight-Bruce,  V.-O.,  held  that  the 


Aft.'Oen,  V. 
Cuming, 


BIRBCTORT  POWERS.  867 

Taliditv  of  this  appointment  oould  not  be  disputed  after  the  lapse  of     App.  HE. 
more  than  seventeen  years.  '•*•  ^ 


The  principle  that  a  particular  provision  is  directory  only  and  not  principle 
restrictive  applies  not  onlv  as  regards  the  effect  of   a  particular  applies  as 
direction  in  a  power  upon  the  whole  power,  but  as  regards  the  effect  between  par- 
of  a  particular  power  upon  the  operation  of  the  other  provisions  of  the  tioular  power 
same  instrument.  ^odb  5  ^^""^ 

Thus,  the  insertion  in  any  instrument  of  a  power  to  appoint  new  inBtrament. 
trustees  does  not  mean  that  the  trusts  of  the  instrument  cannot  be 
executed  unless  the  number  of  trustees  is  kept  filled  up.    The  power 
in  an  ordinary  case  is  directory  merely,  and  not  restrictive  of  the  other 
provisions  of  the  instrument. 

Doe  V.  Godwin,  1  Dow.  &  Hv.  259,  was  a  strong  case  of  this  kind,  i>Mv.  Godwin, 
turning  on  the  construction  oi  an  Act  of  Parliament.  The  Act  pro- 
vided that  in  case  any  one  or  more  of  the  trustees  to  be  elected  as 
therein  mentioned  should  die,  ''  then  and  in  every  such  case  the  sur- 
vivors or  survivor  of  them  shall,  and  he  and  they  are,  and  is  hereby 
required  from  time  to  time  to  elect,  nominate,  or  appoint  some  other 

Serson  or  persons  in  the  stead  or  place  of  the  person  or  persons  so 
ying," 

It  was  held  that  the  surviving  trustees  might  act  in  the  trusts  not- 
withstanding that  upon  the  death  of  one  the  provision  as  to  electing 
new  trustees  had  not  been  complied  with.  Abbott,  C.  J.,  was  of 
opinion  that  the  provisions  of  the  Act,  although  of  a  higher  character  . 
and  more  important  than,  were  nevertheless,  m  this  respect,  analogous 
to,  the  powers  contained  in  a  private  settlement  to  fill  up  the  vacancies 
occasioned  by  death  for  the  execution  of  the  trust.  It  was  accord- 
ingly held  that  the  clause  was  directory  only. 

It  may,  however,  appear  upon  the  construction  of  the  instrument  I*m  ^^^  f oH 
that  the  execution  of  tne  trusts  is  conditional  on  the  full  number  of  ^^^  ?' 
trustees  being  kept  up,  and  that  a  less  number  are  incapable  of  acting.      ^^^^  of  "^^* 

FoUv  V.  WontneTy  2  J.  &  W.  245,  seems,  so  far  as  can  be  gather^  acting, 
from  the  report,  which  is  very  obscure,  to  have  been  a  case  of  this  p^j^y  y, 
kind.     It  appears  that  there  the  full  number  of  trustees  of  a  dissent-  Woniner. 
ing  chapel  had  not  been  kept  up,  and  Lord  Eldon  said  (at  p.  247), 
"  Having  neglected  to  fill  up  the  vacancies,  there  is  no  one  now  who 
has  any  power.   I  apprehend,  neither  the  congregation  nor  any  one  else 
can  fill  them  up :  it  must  be  done  by  the  Court : "  and  see  Att.-Gen.  v. 
Bishop  of  Litchfield,  5  Yes.  825. 


NOTE  B. 

MsAMnro  ov  Inhabitants  and  Pabishionrbs. 

{See  pp.  208,  209,  ante.) 

The  Courts  have  frequently  been  called  upon  to  determine  the  AnalTsisof 
meaning  of  the  words  ^*  inhabitant ''  and  "  pai-ishioner."    An  analysis  deoinonfl. 
of  the  decisions  may  be  useful. 

The  cases  have  sometimes  turned  on  the  meaning  of  **  inhabitant " 
or  "parishioner"  alone.  More  frequently  the  words  requiring  to  be 
interpreted  have  been  **  inhabitants  and  parishioners  " ;  this  expression 
being  construed  to  mean  '' inhabitants  who  are  also  parishioners": 
Fearon  v.  JVebb,  14  Ves.  at  p.  24. 
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App.  m.  «  Inhabitant "  primd  facie  includes  every  person   dwelling  in  the 

*^^^'        parish  or  place  in  reference  to  which  the  word  is  used,  whether  a 

Prim  I  //in>       householder  or  not.     Servants,  lodgers,  and  persons  suppoxted  by 

meaninic  of       parish  relief  are  consequently  inhabitants,  but  not  carnal  sojouraeis. 

"Inhabitant"  S(»e  Stoer's  Parish  Law,  5th  ed.  p.  17,  citing  HoUed^e's  Case,  2  BcSL 

Hep.  238. 

Abbott,  C.  J.,  paid  (Hex  v.  Hall,  1  B.  &  C.  at  pp.  136,  137):— "The 
inhabitantH  of  any  county,  city,  or  other  place,  taking-  that  woid 
either  in  its  strict  or  in  its  popular  sense,  are  those  persons  only  who 
have  their  dwelling  therein  ;  and  all  persons  who  have  their  dwelling 
therein  are  inhabitants  thereof."  See  also  Gafeward's  Close,  6  Co.  59  b; 
Att.'Gen,  v.  Clarke,  Amb.  422. 

In  Ait.'Gen,  v.  Parker,  3  Atk.  576,  Lord  Hardwicke  said  (at p.  577):— 
'*  Inhabitants  is  still  a  larger  word  (than  parishioners),  takes  in 
housekeepers  though  not  rated  to  the  poor,  takes  in  also  persons  who 
are  not  housekeepers  ;  as,  for  instance,  such  who  have  gained  a  settle- 
ment, and  by  tliat  means  become  inhabitants." 
PrimA  facie  "Parishioner"  includes  all  persons  who  occupy  land  and  pay  poor 

meaning  of       rate  in  the  parish,  whether  they  dwell  there  or  not :  Jeffrey* s  Case,  b 
io^»"  Co.   66  b;    AtL-Gen,  v.   Parker,  supra;  Batten  v.    Gedye,  41  Ch.  D. 

507 ;  and  see  Hansard  v.  Parishioners  of  St.  Matthew  Bethnal  Green, 
4  P.  D.  46.      In  Etherington  v.  Wilson,  1  Ch.  D.  160,  it  was  held  that 
a  person  who  had  contracted  to  take  a  house  and  pay  rent,  and  had 
caused  his  name  to  be  entered  on  the  rate-book,   and    had  paid  a 
portion  of  the  current  rate,  was  a  ** parishioner." 
How  far  pay-       Whether  the  word  includes  any  persons  except  such  as  pay  pcxff 
went  of  rates    rate  is  a  question  upon  which  the  authorities  are  not  quite  clear. 
necessary.  ^  casual  sojourner  is  not,  it  appears,  a  parishioner :  Steer's  Parish 

Law,  5th  ed.  p.  17. 

In  Att.'Gen.  v.  Parker,  supra,  Lord  Hardwicke  said  (at  p.  577):— 
"  Parishioner  is  a  verj'  large  word,  takes  in  not  only  inhabitants  of 
the  parish,  but  persons  who  are  occupiers  of  lands,  that  pay  the 
several  rates  and  duties  though  they  are  not  resiant  nor  do  contribute 
to  the  ornaments  of  the  church."  He  also  said  in  the 'same  case 
that  it  would  not  be  unreasonable  to  confine  the  words  *'  inhabitants 
and  parishioners  "  to  inhabitants  paying  scot  and  lot  (t.  e.,  church  and 
poor  rates).  He,  however,  declined  so  to  decide,  and  dismissed  the 
information.  Nor  would  he  hold  that  the  words  must  necessarily  be 
confined  to  persons  who  would  be  entitled  to  attend  a  select  vestry. 

In  each  of  the  cases  of  Alt.- Gen,  v.  Rutter,  2  Buss.  101,  n.,  and 
Edenhorough  V.  Archbishop  of  Canterbury,  2  Euss.  93,  the  question 
was  who  were  entitled  to  vote  at  the  election  of  a  parson.  In  Att.- 
Gen,  V.  Rutter  the  right  of  voting  was  vested  in  the  "  inhabitants  and 
parishioners " ;  in  Edenborough  v.  Archbishop  of  Canterbury  it  was 
vested  in  the  "  parishioners."  In  the  first  of  these  cases  there  is 
nothing  in  the  report  to  show  that  any  evidence  of  usage  was  adduced. 
In  the  second  of  them  such  evidence  was  put  forward,  but  the  nsage 
had  not  been  uniform.  Both  cases  must,  therefore,  be  taken  as 
decisions  on  the  meaning  of  the  words  taken  alone  imassisted  by  any 
interpretation  placed  upon  them  by  the  conduct  of  the  parties.  In 
Att.'Gen,  v.  Rutter,  *' inhabitants  and  parishioners"  were  confined  to 
persons  paying  church  and  poor  rates.  In  Edenborough  v.  Archbishop 
of  Canterbury,  Lord  Eldon  said  (at  p.  104): — "Where  the  right  of 
nominating  a  perpetual  curate  was  g^ven  to  the  parishioners,  a  part  of 
the  parishioners  could  not,  by  their  vote  or  declaration,  so  narrow  the 
right  of  voting  as  to  exclude  those  who  did  not  pay  chiux^h  rates  from 
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shaping  in  the  election."      (See  also  pp.  106,  107.)      His  Lordship,      ^p.  HI. 
however,  held,  in  the  result,  that  looking  at  what  might  he  fairly      Jf9t%a, 
considered  as  constituting  the  vestry,  the  right  of  voting  was  in  the 
parishioners  rated  to  church  and  poor.    A  similar  decision  was  arrived 
at  in  Carter  v.  Cropley,  8  De  G.  M.  &  G.,  see  p.  681.     See  also  AtL- 
Oen.  V.  Dalton,  13  Beav.  141,  and  Faulkner  v.  Elger,  4  B.  &  C.  449. 

Lastly,  the  language  used  by  Mellish,  L.  J.,  in  Etherington  v.  Wilson, 
1  Ch.  D.  at  p.  167,  goes  to  show  that  in  his  opinion  the  observations 
of  Lord  Hcmlwicke  in  AtL-Gen.  v.  Parker  as  to  the  meaning  of 
**  parishioners,"  although  in  terms  they  amounted  merely  to  a  state* 
xnent  that  all  ratepayers  are  parishioners,  not  that  all  parishioners  are 
ratepayers,  were  nevertheless  intended  to  be  a  definition,  and  conse- 
quently that  "  parishioners  "  and  "  ratepayers  "  are  convertible  terms. 

The  conclusion  seems  to  be  that  primd  facie  none  but  ratepayers  are  Besiilt  of 
pariahionem.  <»"«. 

Fearon  v.  Wehh  (14  Ves.  13)  was  an  exceptional  case.     There  the  "Ghiefestand 
election  of  a  parson  was  vested  in  the  inhabitants  and  parishioners  diacreetest." 
"  or  the  major  part  of  the  chief  est  and  di^reetest  of  them."     It  was 
held  that  ''chief est"  must  be  construed  as  meaning  those  who  paid 
church  and  poor  rates ;  and  "  discreetest"  those  who  had  attained  the 
age  of  twenty-one  years. 

Neither  '^parishioner  "  nor  "inhabitant,"  however,  has  a  fixed  legal  "Inhabitant" 
meaning.     £lach  is  construed  secundum  suhjectam  materiam:  Alt,- Oen,  ""^^  "^>ariflh- 
v.  Forster,  10  Ves.  at  p.  339.     Its  signification  varies  according  to  the  ^^^^  j^, 
circimistances  imder  which  it  is  applied  :  Jiex  v.  Mashitery  6  A.  &  E.  ^^  mbjeetam 
153.     In  the  case  of  ''  inhabitant"  especially,  the  primd  facie  meaning  materiam, 
is  so  wide  that  it  would  in  almost  all  cases  be  quite  impossible  to 
construe  the  word  according  to  the  full  extent  of  that  meaning.     See 
Alt.' Gen.  v.  Parker,  3  Atk.  at  p.  577  ;   Withnell  v.  Gartham,  6  T.  E. 
at  p.  398. 

Thus,  in  cases  of  charitable  gifts  for  the  poor  inhabitants  of  a  place,  "Inhabitant" 
the  word  is  restricted  to  persons  not  in  receipt  of  parochial  relief :  oooflned  to 
Att.-Gen.  v.  Clarke,  Amb.  422  ;  and  see  ante,  pp.  104—106.  peraona  not 

In  the  Stat,  of  Bridges  (22  Hen.  VIH.  c.  5),  '*  inhabitant"  has  been  J^^^fi 
construed  on  the  one  hand  to  include  all  occupiers  of  land  in  the  reHet. 
county,  although  actually  Hving  in  another  county,  and  on  the  other  -r^^^^  ^ 
hand  not  to  include  servants,  lodgers,  or  inmates,  although  actually  oooopien  not 
dwelling  in  the  county :  Eex  v.  Hall,  1  B.  &  C,  at  pp.  136,  137  ;  Ait.-  remdwit. 
Oen.  V.  Forster,  10  Ves.,  at  p.  339.     See  also  2  Inst.  702 ;  Jeffrey's 
Case,  5  Ck).  66  b,  as  to  church  rates. 

Similarly,  the  context  and  object  of  a  charter  giving  a  benefit  to  Context  and 
the  "  inhabitants "  of  a  place  must  be  taken  into  consideration  in  ohjeot  of 
determining  the  meaning  which  is  to  be  placed  upon  the  word :  see  ***"®'^* 
Rex  V.  Mashiter,  6  A.  &  E.  at  p.  165,  per  littledale,  J. ;  Rex  v.  Dane, 
6  A.  &  E.  374. 

In  Chilton  Y.  Corporation  of  London,  7  Ch.  D.  735,  Jessel,  M.  R., 
was  of  opinion  (see  p.  744),  although  the  case  was  not  decided  on  that 
point,  that  a  grant  to  the  inhabitants  of  a  parish  meant  the  inhabitants 
of  houses  wiwin  the  parish,  and  was  restricted  to  houses  lawfully 
erected,  and  did  not  apply  to  houses  which  had  been  illegally  erected 
on  common  land  and  might  be  levelled  at  any  moment. 

So,  also,  evidence  of  usage  is  admissible  for  the  purpose  of  deter-  Evidence 
mining  in  what  sense  the  word  "inhabitant,"  or  the  word  "parish-  of  naage. 
ioner,"  or  the  words  "inhabitants  and  parishioners"  are  usea:  see 
Rex  V.  Mashiter,  6  A.  &.  E.  at  p.  165,  per  Littledale,  J. 

Evidence  of  this  kind,  that  is,  evidence  of  a  oommon  consent  among 


870 


MSAKIHO  OF  INHABITANTS  AKD  PABUHIOKSBS. 


VotoB. 


How  far  oo&- 
diuiye. 


Whether 
rates  mtut 
ha?ebeen 
aotoallj  paid. 


HouBeholders. 


the  persons  entitled  to  vote  (see  Edenhorough  y.  Archbishop  of  Canter- 
huryy  2  Euiie.  at  p.  100),  has  been  put  forward  in  most  of  the  cases  in 
which  the  question  has  been  whether  the  right  of  voting  at  an  election 
of  a  parson  is  restricted  to  ratepayers  or  not. 

If  there  is  evidence  of  uniform  usage,  that  is  conclusive  (AiL-Oen, 
y.  Forster,  10  Yes.  at  p.  338),  but  not,  of  course,  where  the  usage  has 
varied  {Edenhorough  v.  Archbiehop  of  Canterbury^  2  Buss.  93,  104,  107). 

In  Att.'Gen.  v.  Dary,  cited  3  Atk.  at  p.  577,  Lord  Hardwioke  held 
that  ''  inhabitemts"  must  be  confined  to  persons  paying  church  and 
poor  rates.     See  also  Rex  v.  Dane,  6  A.  &  £.  374. 

8o,  also,  in  the  case  of  the  words  '*  inhabitants  and  parishioners." 
If,  on  the  one  hand,  the  usage  has  been  to  confine  the  right  of  voting 
to  ratepayers,  they  alone  can  take  part  in  the  election:  Att-Oen.  v. 
Newcombef  14  Yes.  1 ;  Edenborough  v.  Archbiehop  of  Canterbury j  2  Buss. 
93.  If,  on  the  other  hand,  the  usage  has  been  to  extend  the  right 
to  persons  who  are  not  ratepayers,  men  such  persons  cannot  be  ex- 
cluded: Att.'Gen.  V.  Parker  J  3  Atk.  at  p.  677. 

Assuming  that  "inhabitant,"  or  '* parishioner,"  or  '^inhabitants 
and  parishioners,"  are  confined  to  ratepayers,  a  further  question  arises 
whetner  it  is  necessary  that  a  rate  should  actually  have  been  paid,  or 
whether  it  is  sufficient  that  a  person  is  liable  to  be  rated.  It  appears 
that  where  the  qualification  of  bein^  a  ratepayer  is  required,  it  is  not 
attained  until  a  rate  has  been  actually  paid.  In  Ait,-Oen.  v.  Foreter, 
10  Yes.  at  p.  339,  Lord  Eldon  said,  '^  As  to  the  word  *  pay'  there  is  no 
doubt,  in  a  strict  sense,  persons  paying  are  those  who  have  paid.  But 
in  a  popular  sense  persons  paying  to  church  and  poor  may  be  under- 
stood persons  liable  to  pay;  and  if,  in  ordinary  parlance,  persons 
liable  to  pay  were  excluded,  the  greater  part  would  be  excluded." 
In  Edenborough  v.  Archbishop  of  Canterbury,  2  Buss,  at  pp.  110,  111, 
the  same  judge  held  that  a  person  who  came  into  the  parish  after  a* 
rate  had  been  made  had  no  right  to  vote  as  a  *' parishioner"  before 
another  rate  had  been  made,  unless  the  making  of  the  rate  had  been 
postponed  for  an  unfair  purpose. 

In  Etherington  v.  Wilson,  1  Oh.  D.  160,  a  payment  in  respect  of  rate 
had  actually  been  made.  Mellish,  L.  J.,  however,  treated  the  question 
as  depending  on  whether  the  person  claiming  to  be  a  parishioner  was 
liable  to  be  rated.  He  said  (at  p.  168) :  *'  The  question  whether  he  is 
actually  rated  or  not  is  immaterial ;  but  so  far  the  fact  of  his  being 
rated  confirms  the  evidence  that  he  was  the  occupier."  Where  the 
usage  has  been  that  the  qualification  shall  be  satisfied  by  assessment 
only,  not  followed  by  actual  payment,  that  will  be  upheld  :  Ati.-Gen, 
v.  Newcombe,  14  Yes.  1. 

'*  Householders  "  is  not  so  strict  a  word  as  "housekeepers,"  but  it 
excludes  servants,  lodgers,  or  inmates,  who  have  no  permanent  interest 
in  the  place,  but  only  a  temporary  residence :  Rex  v.  Hall,  1  B.  &  0.  at 
p.  137.  Partners  carrying  on  business,  but  not  dwelling  in  a  city,  and 
paying  rates  in  respect  of  their  place  of  business,  are  householders : 
ibid.,  at  p.  138. 
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ABATEMENT, 

none  from  death  or  remoyal  of  trustee,  587. 

marriage  death  or  bankruptoj,  587,  588. 

ABBOT, 

mortmain,  alienation  to  abbot  may  be,  382. 

appropriation  of  advowson,  374,  n.,  382. 
release  of  seignory,  382. 
rent-charge,  grant  of,  383. 

ABIDINa  PLACE,  power  to  found,  68,  n.,  430. 

ABROAD, 

aoooxmt  of  charity  applicable,  when  directed,  128. 
administration  of  chari^  abroad  left  to  lex  locif  127. 

charity  commiaaioners,  jurisdiction  of,  extends  to  charity  abroad  but  appli- 
cable in  England,  101,  133,  467, 
533. 
extends  to  charity  applicable  abroad. 
101,  183,  467,  633. 
country  in  which  charity  applicable  becoming  independent,  141. 
Court,  jurisdiction  of,  exteinds  to  charity  applicable  abroad,  533. 
England,  charity  applicable  abroad  not  applied  ey-prh  in,  141. 
legacy  to  charity  abroad  to  whom  paid,  127,  128. 
when  earned  over  to  separate  account,  128. 
Mortmain,  Statute  of,  land  abroad  not  within,  62,  441. 
refusal  of  foreign  goyemment  to  accept  legacy,  32,  42,  46. 
scheme  not  settled  for  charity  abroad,  46,  127. 
of  charity  abroad,  alteration  of,  130,  n. 
reference  to  foreign  Court  to  settle,  128.    See  Coubt  of  Sbbsiox. 

ABSOLUTELY  ENTITLED.    See  Lands  Clittbes  Act. 

ABSTRACT.    See  Con, 

enrolment  of,  where  original  lost,  420,  423. 
of  title.    See  Salb. 

ACADEMY.    See  CoLLBas. 

ACCEPTANCE,  of  seciet  trust,  65,  66.    See  SnjBEX  Txun. 

ACCIDENT,  gift  for  poor  may  be  applied  for  relief  of,  160. 

ACCOUNT.    fi^BBKAOHOFTBrsT;  Rents  abd  Pbofitb. 
abroad,  when  directed  of  charity  applicable,  128. 
action  for,  trustees  may  bring,  to  obtain  discharge,  300. 
banking.     See  BAivziNa  Accouirr. 

charity  commissioners,  to,  by  charity  trustees,  &c.,  232,  554 — 556. 
certifying  and  auditing,  555. 

ohurohwardens,  copy  to  be  sent  to,  in  case  of  parochial  charities,  556. 
See  Vabocbial  Chabitibs. 
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ACCOJTST—amUnued. 

charity  oommiBsionen,  to — eontinutd, 

tormB  for  rendering,  789  et  uq. 

endowed  school,  in  case  of,  789 — 792. 
general  charity,  in  case  of,  792—796. 

order  of  charity  commissioners  as  to,  789. 

particnlars,  what,  to  he  included  in,  555. 

power  of  charity  commissioners  to  make  orders  as  to,  556. 

repealed  proTiaons,  520 — 522. 

time  for  rendering,  555. 
church  trustees,  hy,  to  yeetry,  244. 

corporation,  against,  for  hreach  of  trust,  96,  801,  302,  307. 
cost  of  taking,  trustees  attempting  to  oyercharge  fixed  -with,  348. 
land-owner,  ag^ainst,  failing  to  pay  charity  rent-charge,  301. 
mesne  rents  and  profits,  of,  290,  291,  302—306.     See  Bxzfxs  asd  Pbofos. 
municipal  charities  or  corporation,  by  persons  receiving  funds  oi,  784.    Set 

MUNIOIPiX  GOBPOBATIOir. 

official  trustees  of  charitable  funds,  of,  573,  574,  594,  788.     See  OmxiiL 

Tbustbbs  of  Ghabitable  Fuin>8. 
pari^,  no  retrospeotiye  account  against,  307. 
parochial  charities, 

copy  of  accounts  sent  to  charity  conmiissioners  to  be   submitted  to 
churchwardens  and  inserted  in  vestry  book,  287,  556. 
inspection  and  copies  of,  556. 
power  of  Local  Gbyemment  Board  to  require  accounts  of,  232. 
not  in  case  of  Toluntary  contributions,  232. 
prejudicial  to  charity,  where,  not  directed,  305. 
present  value  of  land  improperly  alioiated,  of,  302. 
schemes,  provisions  in,  as  to  rendering,  819,  829,  839,  849,  853. 
schoolmaster,  against,  301. 

not  where  misapplication  innocent,  305. 
trustee,  against,  291,  294,  295,  300,  301,  302—306.     See  Bsntb  axd  Fbotixb. 

where  misapplication  innocent,  303—305. 
trustees,  by,  to  charity  commissioners,  232,  554 — 556. 
trustees,  duty  of,  to  keep,  232,  520. 

mav  be  ordered  to  lay  debtor  and  creditor  account  before  Att- 
Gen.,  232. 
yestry  derk,  by,  of  sums  distributed  by  churchwardens  and  oyerseers,  232. 

ACCOUNTANT'S  BRANCH  OF  CHARITY  COMMISSION, 
how  far  to  be  under  control  of  one  of  the  official  trustees,  788. 

ACCOUNTS  AND  STATEMENTS, 

charity  commissioners,  &c.,  power  of,  to  require,  471,  537. 

contempt  of  Court,  refusal  to  furnish  is,  473,  538,  539. 

endowed  schools,  extension  of  powers  to,  634. 

exception  in  case  of  persons  daiming  adversely,  474,  537.     See  Advxbsslt 

TO  ANT  ChASITT. 

form  of  order  for,  471. 

oath,  may  be  required  to  be  verified  on,  537. 

particulars,  what,  usually  required,  471. 

requisition  for,  how  made,  538. 

revocable  trust  may  be  required  in  respect  of,  471. 

who  »-  J  oe  required  to  render,  537. 

..^OUMULATION, 

charity,  not  stopped  in  favour  of,  57,  65. 

cy-prh  application  where  accumulation  directed  beyond  legal  period,  35, 141. 

legacy,  accumulations  of,  follow,  65,  66. 

limit  allowed  for,  57. 

where  application  of  fund  postponed,  54. 

ACKNOWLEDGMENT,  assurance  to  charity  formerly  required,  395,  396. 

ACQUIESCENCE.    See  Tuts;  Usaqb. 

Att.-Gen.  how  far  barred  by  acquiescence  of  beneficiaries,  249,  n.,  298. 

beneficiary  may  be  barred  by,  298,  299. 

congregation,  minority  of,  may  be  barred  by,  248,  249,  298,  299. 

instrument,  effect  on  construction  of,  115, 116. 

principle  of,  **  Volenti  nmJU  injuria j**  298. 

trustees  baxred  by,  from  refusing  to  recognize  tiUe  of  cettuis  que  truet^  248. 
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ACT  OP  PARLIAMENT, 

Bishops*  TniBts  Substitatioii  Act,  endowment  gorenied  hj  Act  of  Parlia- 
ment not  affected  by,  672. 
charity  oommiseioners  do  not  establish  scheme  of  charity  ^yemed  by,  662. 
unless  Act  expressly  gives  jurisdiction,  662. 
how  far  have  junsdiction  over  charity  governed  by, 

662. 
leave  of,  when  required  to  proceedings  under  private 

Act,  478. 
proposed  extension  of  powers  to  deal  with  charities 
governed  by  special  Act,  452,  453,  662. 
costs  of  proceedings  under  private  Act,  Court  has  no  power  to  deal  with, 

364,  366. 
Court  has  no  general  power  to  control  charity  governed  by,  89,  90. 
jurisdiction  expressly  given,  90,  129,  6Q2. 
matters  left  xmprovidei  for,  90,  129,  662. 
presumed,  when,  110,  111. 

registration,  exemption  from,  of  charity  governed  by,  284,  286. 
repeal  of,  by  scheme  under  City  of  Lond.  Paroch.  Cuiarities  Act,  718,  719. 

under  End.  Ekshools  Acts,  633. 
scheme  requiring,  power  of  charity  commissioners  to  frame,  133,  231,  516. 

See  SoHEXB. 
scheme,  when  required  to  establish,  133,  231,  562. 
trustees  when  may  apply  for,  231. 

costs  of  application  when  allowed,  231,  348. 
inquiry  as  to  application  for,  231,  331. 
trusts  ai  charity  governed  by,  enforced,  93,  94. 

ACTION.    See  Lbgal  Pbooeedi^qs. 
abatement,  587,  688. 

administration,  for.    See  AjoaNTSrsATiov. 
arUtration,  reference  to.     See  Asjotratiotx, 
Att.-GhBn.,  by.     See  Attobnxt-Genebai.. 
chambers,  ma^  be  directed  by  judge  at,  496. 

charity  oommissioners,  leave  of,  when  required.     See  Legal  Pboobedingb. 
information,  action  may  be  turned  into  action  in  nature  of,  320,  n. 

substitution  of  action  for,  98,  316. 
parties,  323—327.     See  Pabtibb. 
procedure  governed  by  R.  8.  C.  1883 . .  315. 
relator,  by.     See  Rblatob. 
trustees,  by.     See  Tbx7iitee8. 

ACrrU ARIES,  employment  of,  by  charity  commissionerB  under  City  of  Lond. 
Paroch.  Charities  Act,  700. 

AD  QUOD  DAMNUM, 
writ  of,  376. 

land  given  under  Church  Building  Act  may  be  held  without,  761. 

ADDITIONAL  CURATES'  AID  SOCIETY,  gift  to,  charitable,  8. 

ADMINISTRATION, 

apportionment  between  pure  and  impure  personalty,  &c.,  59,  01.    See  Af- 

FOBnozncxNT. 
Att.-Gen.,  when  must  be  party  to  proceedings  for,  324,  325.   See  Attobhxt- 

Gensbal. 
charity  estates,  of,  leave  of  charity  commissioners  required  to  proceedings 

involving,  477.    See  Legal  PBOomDiiras. 
costs  of  action  for,  69,  66,  351,  352.    See  Coeis. 
debts,  marshalling  between  legatees  does  not  affect  incidence  of,  61,  62. 
rateable  payment  of,  69,  61,  62. 

residue,  inddenoe  of  debts  in  case  of  direction  to  marshal,  64. 
effect  of  judgment  for,  on  powers  of  trustees,  236,  n. 
exoneration  of  personalty  from  debts,  62—64.    See  Exohebatioit. 
funeral  expenses,  charitable  legacy  when  allowed  among,  69. 
marshalling,  60  et  uq.     See  Mabshallino. 
mixed  fund,  rateable  payment  out  of,  59. 
order  of,  59. 

proportion  in  which  legacy  fails,  how  ascertained,  60. 
trustees  cannot  obtain,  by  payment  into  Court  under  Trustee  Relief  Act,  233, 

480,481. 


874  IKDBX. 

ADVAKGEMENT  IN  LIFE, 

apnliofttion  of  oharitiM  for,  to  edncatum  under  End.  Sdiools  Acts,  173, 821 
endowment  for,  attaolied  to  sohool  ib  ednoational  endowment,  621. 

"ADYEBSELT  TO  ANY  CHARITY," 

charity  commiwrionera  fto.  cannot  require  infonnation  or  prodootionoldoeB- 

ments  from  penouB  claiming,  474,  537. 
daim  to  participate  in  charity  funds  cannot  he  adyerae,  482. 
judge  at  chambers  and  County  Court  cannot  determine  questions  hetweea 

charity  and  adyerse  claimants,  606,  607. 
legal  prooeediugs  hy  persons  claiming,  leave  of  charity  orrnimiwiiongs  not 

required  to,  99,  477. 
meaning  of  claiming,  474,  482. 
money  collected  for  charily,  claim  to  recoTer,  not  adToae,  474^ 

ADVEBTISEMENT, 

for  repreeentatiye  of  last  surriTing  trustee,  184. 

seryice  by,  of  notioes  under  City  of  Lend.  Paroch.  Charities  Act^  721. 

ADVOWSON.    8ee  Hinisiee. 

bishop  whetlier  ordered  to  institute  and  induct  to,  211,  212. 
Bishops  Trusts  Substitution  Act  how  far  applies  to,  207,  208,  671. 
charitable  trust,  when  subject  to,  13,  322,  699,  702. 

whether  Att.-Greu.  can  take  proceedings  in  respect  of,  321,  322. 
ooUation  to,  right  of,  in  whom  vested,  207. 
ooUege,  devise  to,  for  purchasing,  upheld  although  college  has  full  nnniber 

permitted,  33. 
directory,  declaration  as  to  time  of  election  when,  211. 
election  of  clerk  to  fill,  208  et  aeg, 

inhabitants  and  parishioners,  by,  208. 
"ohiefest  and  discreetest,"  208,  869. 
irregularity,  how  far  affected  by,  210,  865,  866. 
Jews  but  not  Boman  Catholics  may  vote,  209. 
meaning  of,  208,  867  et  »eq.    See  Imhabiiaiits. 
mode  of  election,  209,  210. 
ratepayers,  whether  voting  confined  to,  208,^  209,  868—870. 

wnether  rate  must  be  actually  paid,  209,  870. 
trustees  must  present  nominee  of  majority  of  electors,  208. 
usage,  effect  of,  in  determining  right  to  vote,  209,  869,  870. 
vestry,  metropolitan,  right  of  election  when  transferred  to,  209,  313. 
voting,  mode  of,  209. 
trustees,  by,  210,  211. 

informality  in  appointment  of  trustees  does  not  vitiate,  211. 
majority  may  elect,  210,  234. 
minority  compellable  to  present,  210. 

not  invalid  because  full  number  of  trustees  not  kept  up,  210. 
notice  of,  must  be  given  to  all  trustees,  211. 
presentation,  all  trustees  must  join  in,  210. 
proxy,  trustees  cannot  vote  but  may  sigp  presentation  by,  210. 
sole  surviving  trustee  or  heir  of  last  survivor,  by,  210. 
exchange  of,  by  eodesiastioal  corporations,  253,  n. 
mortmain,  cannot  be  alienated  in,  374. 

entry  in  case  of  alienation  in,  how  effected,  384. 
licence  in.  to  purchase  land  authorizes  purchase  of  advowson,  385. 
what  is  alienation  in,  374,  n.,  382,  391,  392. 
persons  i)rescnted  to,  usually  tenants  for  life,  212. 
presentation  to,  whether  profit  must  be  made  out  of,  where  held  on  charitable 

trust,  252. 
sale  of,  252,  253. 

inhabitants  or  class  of  persons,  vested  in,  252. 
application  of  purchase  money,  253. 
exception  of  advowson  belonging  to  endowed  charity,  252. 
sale  now  effected,  252. 
municipal  corporation,  belonging  to,  253,  n. 
school,  belonging  to,  252. 

tmiversities  pubho  schools  &o.,  belonging  to,  253,  n. 
school,  belonging  to,  whether  may  be  held  by  master,  252. 
trustees,  number  of,  kept  up,  196,  210. 
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AFFIDAVIT, 
I  iwoertaiimieiit  br,  of  proportion  of  gift  required  for  illegml  purpose,  43. 

^  title,  of,  on  applioation  tor  pajment  out  or  in7e6tment,  342. 

when  dispensed  with,  342. 

who  maj  make,  342. 

I  AGED,  IMPOTENT,  AND  POOR  PEOPLE,  z^lief  of,  charitable,  1,  442. 

AGENT, 
^  action  cannot  be  maintained  by,  against  co-agents,  327. 

action  for  account  and  scheme  against  trustees,  not  proper  party  to,  327. 
injimction  to  restrain,  from  interference  after  dismissal,  300. 
liability  of,  for  misapplying  funds,  310. 
principal,  usually  only  bound  to  account  to,  310. 
trustees  liable  for  misapplication  by,  302. 

AGRICULTURAL  HOLDINGS  ACT,  charity  trustees  cannot  charge  land 
under,  without  leave  of  charity  commissioners,  272,  758. 

ALIENATION.    iS^SiLE;  Lbasb. 

"ALL  THE  HOSPITALS,"  construction  of  legacy  to,  107. 

ALLOTMENT  TRUSTEES, 

letting  in  allotments  by,  under  Act  of  1832.  .779. 
meaning  of,  in  Act  of  1873.  .781. 

ALLOTMENT  WARDENS, 
reooyeiy  of  land  by,  692,  693. 
sanitary  authority,  power  to  transfer  land  for  allotments  to,  697. 

ALLOTMENTS.    8m  Allotmertb  Acts. 

adjoining  parish,  land  of,  may  be  allotted,  688. 

preference  to  inhabitants  of  parish  for  which  land  held,  689. 
apphcations  for,  686,  696. 

under  Act  of  1832 . .  779. 
buildings  not  to  be  erected  on,  694,  780. 

power  of  trustees  to  pull  down,  694. 
character  of  applicants,  rules  as  to  taking  into  account,  disallowed,  690. 
committees  for  managing,  under  Act  of  1873 . .  781,  782. 

chairman,  782. 

how  appointed,  782. 

wnen  by  indosure  commissioners,  782. 

meetings  and  proceedings,  782. 

notice  to  quit,  may  g^ve,  782,  783. 

powers,  781. 

quorum,  782. 

tune  of  appointment,  782. 

yacanoies,  782. 

yoting,  782. 
crops  and  manure,  aUowance  for,  on  reooyering  poasessiony  693. 

to  be  determined  by  justices,  693. 
oultiyation  of,  under  Act  of  1832 . .  779. 
enforcement  of  letting  in,  by  charity  commissioners,  690,  691. 

difficulty  of,  460. 
exchange  of,  by  land  commissioners  where  inoonyenient,  269. 
exemption  from  letting  in,  power  of  charity  commismoners  to  grant,  691. 

certificate  of  chanty  commiasionen  oondusiye,  691. 

notice  of,  691. 

principle  to  be  acted  on  in  granting,  460,  691,  692. 

reyocation  of  exemption,  691. 

when  granted,  691,  692. 
expenses,  693,  694. 

form  in  scheme  as  to  lettmg  in,  820,  829,  832. 
fuel  allotment,  applioation  of,  767,  768.    See  Foil  Allozmskt. 
indosoree  of  waste  and  orown  land,  of,  780. 
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ALLOTMENTS— Mfi<tiMf#ir. 

iiuxmyeiiientlj  mtoated  land  how  dealt  with,  687,  688. 
propoeed  extennon  of  proTlBioD,  688. 
under  Act  of  1832 . .  780. 
labourers  &c.  may  complain  to  oharity  commiwionen  if  trnatees  neglect 
to  aUot,  691. 
roles,  aggrieved  hj,  may  complain  to  charity  oommissionen,  690. 
entitled  to  copy  of,  690. 
land  held  partly  for  poor,  allotment  of,  680. 

ohari^  commissioners  to  determine  how  madh  held  for  poor,  689. 
what  to  be  allotted,  685,  686. 

qu.  land  for  proTiding  permanent  relief,  687. 
lease,  where  land  subject  to,  687. 
letting  in,  when  compulsory,  264,  460,  461,  686  et  teq. 

procedure  for,  693—696. 
local  managers,  689. 

notice  of  letting  in,  and  application  for,  686,  693,  695,  696. 
how  given,  695,  696. 
what  particulars  included  in,  696. 
when  py  Coimty  Court  judge  or  charity  commiasio&Q^^ 
695. 
rules,  of,  689,  690. 
setting  apart  land  for,  of,  686,  695. 
tenancy,  for  determining,  692. 
where  no  application  received,  687. 
order  of  allotment,  696. 
rates  and  outgoings,  to  be  free  of,  693,  783. 

trustees  are  occupiers  for  purpose  of,  694,  783. 
recovery  of  possession,  692,  693. 
under  Act  of  1832 . .  779,  780. 
by  summary  process,  780. 
recreation  ground  &c.,  exemption  of  land  used  for,  686. 
rent,  693. 

under  Act  of  1832 . .  779» 
how  applied,  780,  783. 
payment  of,  in  advance,  688. 

how  far  rules  as  to,  allowed  by  charity  commissionerB,  690. 
under  Acts  of  1832  and  1873.  .688,  783. 
recovery  of  arrears  of,  692. 
under  Act  of  1832 . .  780. 
rules,  making  of,  by  trustees,  689. 

charity  commissioners,  copy  to  be  sent  to,  689. 
power  of  commiasioners  to  disallow,  689. 
what  rules  disallowed,  690. 
sanitary  authority,  transfer  of  land  for  allotments  to,  685,  697. 
schemes  when  must  contain  provision  for,  135,  162,  695. 
setting  apart  land  for,  686. 

not  where  separation  of  part  would  render  it  impossible  to  let  re- 
mainder, 687. 
size  of,  694. 

subletting,  rules  forbidding,  allowed  by  charity  commissioners,  690. 
tenancy  of,  nature  of,  696. 
time  for  application  for,  696. 
trustees  of.    See  ALLorksirr  Teubtebs. 
unallotted,  land  remaining,  how  dealt  with,  694. 

provisions  unworkable,  695. 
vestry,  holding  of,  to  receive  applications  for,  under  Act  of  1832. .  779. 

order  by,  for  allotment,  779. 
who  entitled  to,  685,  686. 
under  Act  of  1832 . .  779. 

ALLOTMENTS  ACTS, 

Poor  Allotments  Act,  1832. .  778—780. 

general  effect,  685. 

not  a  disabling  Act,  552. 

who  entitied  to  benefit  of,  685. 
Poor  Allotments  Management  Act,  1878. . 781—783. 

general  effect,  685. 

jurisdintiiin  of  charity  commissioneFB  not  affected  by,  783. 

to  what  land  applies,  685. 
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ALLOTMENTS  A.(jrS— continued. 

Allotments  Extension  Act,  1882.  .684— 696. 

charity  commissioners,  power  of,  to  authorise  sale  not  affected  hy,  253, 

489,  687,  695. 
difficulties  in  working,  460,  461,  685,  690,  691,  692. 
dole  charities  &c.,  chiefly  directed  to  lands  of,  460,  461,  687. 
leases,  evasion  of  Act  bj  means  of,  460,  461. 
necessity  for  further  legislation,  461. 
object  fuid  extent  of,  460,  685. 
select  committee  of  1884  on,  460. 

report  of,  460,  461. 
Sect.  1.  Interpretation,  685. 

2.  Short  tide,  685. 

3.  Extent,  685. 

4.  Trustees  of  land  for  poor  to  give  notice  as  to  letting,  264,  685^ 

687. 

5.  Land  inconveniently  situated,  460,  687,  688. 

6.  Saving  old  rights,  688. 

7.  Preference  to  cottagers  living  in  parishes  where  land  situate, 

688,  689. 

8.  Land  held  partly  for  poor,  689. 

9.  Rules,  460,  689,  690. 

10.  Neglect  of  trustees  to  publish  notice,  690,  691. 

11.  Certificates  of  exemption,  460,  691. 

12.  Arrears  of  rent  and  refusal  to  quit,  692. 

13.  Letting  of  allotments,  460,  693,  694. 

14.  Provision  for  allotments  in  schemes,  135,  162,  559,  695. 

15.  Act  not  to  impair  powers  conferred  by  End.  Schools  Acts,  695. 
QcBXDTn:E—£^ulatton$  as  to  Public  Noiief  and  Lettingt^  695,  696. 

Allotments  Act,  1887, 

Sect.  13.  Power  for  allotment  wardens  or  allotment  trustees  to  traosfer 
to  sanitary  authority,  685,  697. 

ALMONRY,  power  of  visitor  to  regulate,  77. 

ALMSHOUSE, 

build,  bequest  to,  when  site  obtained  good,  54,  412. 

charitable,  trust  for,  3. 

charity  for,  not  applied  to  hospital,  160. 

form  of  scheme  for  management  of,  831 — 886. 

income  tax,  exemption  from,  361. 

land  tax,  when  exempt  from,  369.     Su  Liin)  Tax. 

officers  of,  who  entitled  to  appoint,  311—313.    Ste  Owncaa. 

ALMSPEOPLE.    See  Psnsioneb. 
appointment  of ,  311 — 313. 
fnuidhise,  when  entitled  to,  370. 
increase  iir  number  of,  148. 
mandamus  does  not  lie  to  restore,  87. 

scheme,  provision  of ,  as  to  appointment  removal  and  qualification,  833  834. 
whether  rateable,  368. 

ALTERATION  OF  SCHEME, 

charity  commissioners,  by,  134,  562. 

endowed  school  sdieme,  of,  135,  621. 

under  ordinary  juziBdiction,  621. 
appeal,  645. 

meaning  of  ordinaiy  jniisdiotion,  644,  645 
scheme,  provisions  of,  847. 
scheme  under  City  of  Loud.  Paroch.  Charities  Act,  of,  718. 
Co«m^  Court,  by,  132,  498—500. 
Court,  by, 

abroad,  of  charity,  130,  n. 
Att.-Gen.,  consent  of,  required,  131. 

duty  of,  to  apply  for,  130,  131. 
chambers,  l^  summons  at,  132,  494 — 496. 
change  of  oiroumstances,  where  rendered  neoeasary  by,  130. 
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ALTERATION  OF  BGHElfE— tfoM^tmwf. 
Court  bj — eoHtinued, 

ohfloter  when  in  effect  a  sdheme,  130. 

division  of  funds  where  unfair,  130. 

evidence,  what  required,  131. 

governors,  for  increasing  number  of,  196. 

proceeds  with  great  caution  in  making,  131. 

even  for  restoring  fund  to  original  object,  131. 
Court  of  Chancery,  practice  of,  as  to,  130. 
notice  of  application  for,  339,  607. 

ALTERNATIVE  OUT, 

for  charitable  or  indeiSnite  purposes  fails,  38,  39. 

MfiM,  where  part  of  fund  must  be  g^ven  to  chariiy,  39. 
for  objects  valid  or  contrary  to  Statute  of  Mortmain  good,  413,  414.    Sm 

DiBCnBXION. 

AMBIOUrrr.    See  UwcEKrjknmr. 

arrangement  on  accepting  trusts  of  ambiguous  instrument  not  disturbed,  1 14. 
institution,  in  description  of,  106. 

Court  endeavours  to  find  institution  intended,  106. 

inquirr  as  to,  106. 
fund  how  distributed,  146. 
gift  when  upheld  notwithstanding,  34,  41. 
where  none  answering  description,  34. 
parol  evidence  when  admissible  to  dear  up,  106, 107.    See  Pabol  Evzdsztcb. 

AMENDMENT, 

action,  of,  by-  turning  into  action  in  nature  of  information,  320. 
practice  of  Court  of  Chancery  as  to,  320. 
relator's  action,  ot.    See  Rblatob. 
scheme,  of.    See  Autebatioik  of  Sghbxb. 

under  City  of  Lond.  Paroch.  Charities  Act,  718. 

ANIMALS, 

cruelty  to,  prevention  of,  charitable,  16,  16. 

lectures  against,  legacy  forjproviding,  16. 
not  gift  to  jprevent,  by  private  prayer,  10. 
diseases  of,  bequest  to  mstitul^on  fbr  investigating,  charitable,  16. 
general  benefit  of,  charitable,  16. 

seeut,  benefit  of  specific  animals,  16,  n. 

ANNIVERSARY  OR  OBIT,  lands  &c.  given  for,  vested  in  Crown,  18. 

ANNUAL  PARLIAMENTARY  ORANT,  school  receiving.    See  Elekehtabt 
School. 

ANNUITY.    See  Rent-ohabob. 

charity,  when  may  be  bequeathed  to,  398. 
mortmain,  grant  of  annuity  when  not,  383. 
poor,  gift  for,  may  be  applied  in  providing,  166,  169. 
form  of  scheme,  824. 

ANTI- VIVISECTION  SOCIETY,  gift  to,  charitable,  16. 

APPEAL, 

bond  in  case  of,  exempt  from  stamp  duty,  360,  604,  606. 
chambers,  when  from  order  at,  340,  496—497. 

certificate  of  charity  commissioners  evidence  of  income,  508,  509. 

rules  as  to,  power  to  make,  498. 
charity  commissioners,  from  orders  of,  667,  668. 

costs  of,  668..   See  Costs. 

discretion  of  commissioners  not  interfered  with  except  in  strong  caae, 
101,  133,  n.,  668,  630. 

notice  of,  568,  686. 

petition  to  Chancery  Division,  by,  667,  669. 

respondents,  who  may  be,  669. 

time  for,  667,  668. 

who  may  appeal,  667,  668,  686. 
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AITEAL—cantinugd, 

dtv  of  Lond.  Paroch.  Charities  Act,  as  to  soheme  under,  715.    See  Orrr  ov 

London  Pabochial  Gbabities  Act,  1883. 
County  Court,  from  order  of,  604 — 606.     See  County  Coxtbt. 
endowed  school  scheme,  in  case  of,  628 — 630.   {iee  Endowed  Sohooib  AorcB. 
person  not  appearing  in  Court  below,  not  by,  340. 
scheme  under  Welsh  Intcrm.  Educ.   Act,   in  case  of,  661.     See  Wbl8H 

Intksxediate  Education  Act. 
Tisitor,  to.    See  ViarroB. 

APPOINTMENT.    See  Powm. 

in  favour  of  charity  must  comply  with  Statute  of  Mortmain,  58. 

APPORTIONMENT, 

charity  funds  intermixed,  of,  808,  309. 

city,  of  charity  for  poor  of,  173. 

oosits,  of,  353. 

ey^prU  doctrine,  apportionment  an  extension  of,  174. 

estate,  of,  purchased  partly  with  charity  funds,  309. 

purchased  with  funds  of  two  charities,  308,  309. 
division  of  parish,  of  gift  for,  175. 

endowment  partly  educational,  of,  under  End.  Schools  Acts,  134,  616 — 619. 
failure  of  trustees  to  apportion  does  not  avoid  gift,  32. 
impure  personalty,  of,  to  institutions  exempt  from  Statute  of  Mortmain, 

414.    See  Iicpubb  Pebsonai^tt. 
leg^y,  of,  at  chambers  without  scheme,  127. 

between  pure  and  impure  personalty  and  realty,  59. 
Church  Building  Act,  where  partly  valid  tmder,  61,  436. 
not  where  proceeds  of  sale  under  prior  will  bequeathed  to  charity, 
400. 
mixed  endowment,  of,  under  End.  Schools  Acts,  134,  616—619. 
mixed  property,  of,  under  City  of  Lond.  Parooh.  Charities  Act,  702. 
old  and  new  endowments,  of,  under  End.  Schools  Acts,  619,  620. 
parochial  charities,  of.    See  Paboohial  Chabitibs. 
charity  commiaBioners,  by,  539 — 541 . 
Court,  by,  173—176. 
Roman  Catholic  charities  partly  superstitiouB,  of,  24,  25,  496,  497,   576, 

577.    See  Roman  Catholics. 
surplus  income,  of,  between  present  and  late  master,  51. 
will,  where  apportionment  directed  by,  and  not  made  fund  divided  equally, 
145. 

APPRENTICESHIP, 

charity  for,  ey^prit  application  of,  156,  157,  159.     See  Cr-FBia. 

education,  application  of  apprenticeship  charity  to,  172,  622. 

endowment  for,  attached  to  school  is  eaucational  endowment,  172,  621. 

enlargement  of  area  from  which  apprentices  taken,  149. 

gpif t  for,  charitable,  3. 

parish  land  held  for,  does  not  vest  in  churchwardens  and  overseen,  241. 

premiums  on,  gift  for  poor  may  be  applied  to  pimng,  155. 

increase  of,  out  of  surplus  income,  187. 
soheme,  form  of,  providing  for,  821. 
seldom  employed,  157. 
stamp  duty,  appranticeehip  deed  when  exempt  from,  359,  860. 

ARBITRATION, 

Att-(}en.,  reference  to,  of  questioiiB  arising  in  action,  809,  319,  334.    See 

AlTOBNBT-  GeNXBAL. 

breach  of  trust,  referenoe  as  to,  318. 

charity  commissioners,  power  to  refer  disputes  to,  529,  530,  556. 
award  of,  final,  530. 
who  mav  refer,  629. 
oonstniotion  of  will  not  referred  to,  318. 
enforcing  award,  318. 

relator's  action  not  referred  to,  or  award  acted  upon  without  consent  of  Att* 
Oen.,  318. 
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ARCHITECr,  emplojmeiit  of,  under  City  of  Lond.  Paroch.  Chariiies  Act,  700. 

AREA, 

eaimrgement  of  beopficiaiy,  149. 

bj  endowed  school  scheme,  603. 
from  which  trusteen  selected,  191. 

ABT, 

collection,  proTision  for,  oat  of  fands  of  City  of  London  charities,  709. 
duty  on  corporate  and  oninoorporate  bodies,  exemption  from,  of  property 

for  promoting-,  36G. 
galleries  for,  acquisition  of,  under  Public  Libraries  Acts,  428, 429. 
instmotion  in.     See  Ti£CHHZOA.l  brBTBUcnoN. 

prorision  for,  out  of  funds  of  City  of  London  charities,  707,  709. 
loint  stock  company  for  promoting-,  how  far  may  hold  land,  385,  431. 
land,  power  to  grant,  for  institution  for,  426,  428,  439. 

enrolment  of  conveyance,  426. 

not  avoided  by  death  of  g^rantor  within  twelve  months,  396,  432. 
Mortmain,  exemption  from  Statute  of,  of  societies  for,  426. 
rates,  exemption  from,  of  societies  for  promoting,  368. 

ASSISTANT  COMMISSIONERS, 

aooounts  and  statements,  power  to  require,  471,  537.     See  Aooottites  joxd 
Statekkittb. 
under  City  of  Lond.  Paroch.  Charities  Act,  719. 
under  End.  Schools  Acts,  634. 
additional,  recommendation  to  appoint,  468 . 
appointment  and  removal  of,  592. 

under  City  of  Lond.  Paroch.  Charities  Act,  700. 
under  End.  Schools  Act,  653. 
false  evidence,  to  give,  to,  is  misdemeanour,  473. 
House  of  Commons,  cannot  sit  in,  468. 
inquiry  when  may  be  held  by, 

compromise,  before  order  for,  488. 
oonoition  and  management  of  charities,  into,  470. 
under  City  of  Lond.  Paroch.  Charities  Act,  719. 
under  End.  Schools  Acts,  634. 
employment  of  persons  to  assist  in,  685. 
endowed  school  scheme,  as  to,  626. 

how  held,  634,  635. 
opinion  or  advice,  before  giving,  or  authorising  leg^  prooeedings,  483. 
scheme  requiring  authority  of  Parliament,  as  to,  617,  518. 
how  held,  518. 
inspectors,  substitution  for,  465,  593. 
Junes,  not  exempt  from  serving  on,  575. 
notice  of  inquiry  as  to  endowed  school  scheme,  634. 

scheme  requiriog  authority  of  Parliament,  518. 
oath,  power  to  administer,  472,  473,  b'67y  538. 
production  of  documents,  power  to  require,  472,  537,  638,  634,  719.     See 

Pboduotion  op  Docuxemtb. 
records  and  registers,  power  to  search,  472. 
report  on  inquiry  as  to  endowed  school  scheme,  635. 

into  condition  and  management  of  charities,  470. 
opinion  or  advice,  before  giving,  or  authorising  proceed- 
ings, 483. 
deposit  and  inspection  of  report,  483,  484. 
scheme  requiring  authority  of  Parliament,  as  to,  518. 
requisition   for    accounts   documents    attendance   of   witnesses  &o.  how 
made,  538. 
contempt  of  Court,  non-compliance  is,  473,  538,  539. 
salaries  of,  592,  653,  654. 
Welsh  Interm.  Educ.  Act,  may  attend  meetings  of  joiut  education  oom- 

mittee  under,  but  may  not  vote,  662. 
witnesses,  power  to  require  attendance  of  and  to  examine,  472,  473,  538, 
634,  719.     See  WmrESBSS. 

ASSURANCE, 

land,  &c.,  of,  to  chariiy,  void,  unless  in  accordance  with  Statute  of  Mort- 
main, 386  et  »eq.     See  Mobticain,  StatDTB  of. 
policy  of.    See  Poliot  of  As&ubanob. 
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ASYLUM, 

for  poor,  wmwejmaoe  for  proyiding,  when  yalid  without  enrolment,  422,  482. 
gift  for,  oharitable^  3,  4. 

ATTACHMENT.    8e$  Ckansaar  or  Oaum. 

ATTAINDER,  Testing  of  right  of  patronage  in  Crown  on,  72,  n.,  312,  n. 

ATTESTATION  of  oonyejrance  to  charity  under  Statute  of  Mortmain,  393. 

ATTOBNEY-GENEBAL, 

action  in  the  nature  of  information  by,  316  et  mq, 

ex  qficiOf  315. 

leave  of  ohaxity  commiaeionerB  not  required,  99,  482,  483. 

not  where  truBts  not  charitable,  321,  322. 

origin  of  right  of  Att.-Gen.  to  bring,  89. 

relator,  by,  316,  316.    See  Rxlatob. 
may  require  presence  of,  316. 
usually  proceeds  without,  316. 

usually  only  commenced  on  cases  certified  by  charity  commissioners, 
•    476,476,484. 
administration,  when  must  be  party  to  proceedings  for,  324,  325. 

Keneral  action  for  account,  325. 

Mgacy  to  institution  as  part  of  general  funds,  326. 
miless  on  distinct  trusts,  326. 

not  where  annual  sums  to  be  distributed  in  charity,  325. 

where  charitable  legacy  alleged  to  be  invalid,  325. 
administration  of  charity,  must  be  party  to  proceedings  for,  323. 

even  though  all  subscribers  parties,  323. 

otherwise  proceedings  not  binding  on  beneficiaries,  324. 
advowson  held  on  charitable  trust,  whether  can  take  proceedings  in  respect 

of,  321,  322. 
benedftoial  interests  represented  b^,  323,  Add.  p.  xciv. 
beneficiaries,  not  barred  by  acquiescence  of  some,  249,  n.,  298. 
brief,  entitled  to,  though  not  appearing  personally,  346. 
chambers,  may  apply  to  judge  at,  496,  507,  608. 
charity  commissiouerB,  power  to  appeal  from  order  of,  667. 

notice  of  appeal  from  order  oi,  must  be  given  to,  686. 
need  not  be  g^ven  by,  568. 

respondent  to  appeal,  may  be,  569. 

security  for  costs  of  appeal  cannot  be  required  from,  568. 
charity  commissioners  may  certify  cases  for  proceedings  to,  99,  816,  484. 
costs  charges  and  expenses  of,  344,  346.    iS^  Costs. 
County  Court,  may  apply  to,  499,  507,  508. 

order  of,  may  appeal  from,  505. 
Crown,  when  private  right  of,  in  dispute,  323. 
defendants,  duty  to  protect,  319. 

dissenting  chapel,  whether  can  take  proceeding  in  respect  of,  322. 
friendly  society,  whether  must  be  piutv  to  action  relating  to,  324. 
Limitations,  when  barred  by  Statute  of,  296,  296. 
petition.    See  FxTinov. 
proceedings  before,  costs  of,  when  part  of  costs  of  cause,  360. 

Court  cannot  order  payment  of  costs  of,  when  incurred  without  its 
leave,  350. 
reference  to,  of  matters  arising  in  action,  319. 

compromise,  as  to,  319. 

liability  of  trustees,  as  to,  309. 

whether  petition  or  information  should  proceed,  334. 
Roman  Catholics,  power  to  apply  for  application  of  fund  for,  parUy  super- 
stitious, 676. 
scheme,  consent  to  alteration  of,  by  Court  necessary,  131. 

when  required  to  attend  settlement  of,  in  chambers,  841. 

when  should  apply  for  alteration  of,  130,  131. 
spedfio  performance,  not  necessary  party  to  action  against  dharity  trustees 

for,  326. 
trustees  may  bring  action  against,  to  obtain  discharge,  800,  322. 

appointment  as,  of  persons  approved  by  Att.-Gen.,  337. 
visitor,  when  necessazy  party  to  petition  to  Lord  ChanoeUor  as,  81. 

T.  8l 
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AUDIT, 

ohAiity  OQinimaaionen  have  no  power  of,  460. 
importance  of  obtaining,  463,  n. 
jproposala  to  oonfer,  463. 
official  truBtces,  of  accounts  of,  594. 
trosteeB,  of  aooountB  of,  rendered  to  charitj  oommiBBioners,  656. 

AUTHENTICATION  of  acts  orders  certificates  &c.  of  charity  oommissioners, 
636. 

AWABD.    8dt  AxBORATKm, 


BALLOT,  election  by,  of  minister  by  parishioners,  209. 

BANK  OF  ENGLAND, 

charity  commissioners,  orders  of,  for  transfer  or  payment  to  be  obeyed  by,  676. 

indemnity  afforded  by,  647,  676. 
Court,  indemnity  afforded  by  order  of,  for  transfer  or  payment,  647. 
diyidcoids  to  be  paid  by,  free  from  income  tax  on  oertincate  of  charity  com- 
missioners, 647. 
mortmain,  exemption  from,  431. 

official  trustees,  accoimt  of,  at,  238,  643, 694,  788.    See  Offigiaz*  Tbubibks  or 
Chabttablb  Fdndb. 
duty  to  see  that  transfer  or  payment  not  made  -without  order,  646. 
treasiOT  regulations  as  to  official  trustees  to  be  obeyed  by,  696. 
indemnity  afforded  by,  696. 

BANKING  ACCOUNT, 

official  trustees,  of,  238,  643,  694,  787.    See  OraiozAL  Teubxbbs  of  Chabit- 

ABLRTrnXOB. 

trustees,  of,  proTisions  in  schemes  as  to,  819,  863.    See  Tbxtbxbbs. 

BANKING  COMPANY,  shares  in,  can  be  bequeathed  to  charity,  403. 

BANKRXJFTCr  of  trustee,  appointment  of  new  trustee  in  case  of,  186. 

BAPTISTS, 

chai>el  of,  recommended  form  of  deed  for,  122. 
charitable  gifts  for,  valid,  21. 
general  benefit  of,  charitable,  10. 
Particular,  who  entitled  to  chapel  for,  248. 

BATH  INPIBKABY,  exemption  of,  from  mortmain,  432. 

BATH  NAVIGATION  SHAKES  can  be  bequeathed  to  charity,  408. 

BEDDING, 

gift  for  poor  may  be  applied  in  providing,  160. 
scheme,  form  of,  824. 

BEDEOBD  LEVEL,  CORPORATION  OF,  exempt  from  mortmain,  431. 

BENEFICE.    See  Advowbon. 

augmentation  of,  charitable,  7. 

land  &c.,  power  to  assure,  for  augmenting,  434,  436. 

land  tax  redeemed  or  purchased  may  be  ^ven  for  augmenting,  433. 

redemption  of,  on  livings,  274.    /Sm  Ijand  Tax. 
religious  houses,  statute  against  apnropriation  of  benefices  by,  374. 
right  of  collation  to,  in  whom  vested,  207. 
tenure  of,  usually  for  life,  212. 

BENEFICIARIES, 

area  of  selection,  enlargement  of,  149. 

Att.-Gen.  represents,  323.    See  Attobnbt  GmnmAL. 

boimd  bv  proceedingpi  to  which  Att.-G^.  party.  Add.  p.  xdv. 

nomination  of .    See  DjorsiBimov ;  Pakbonaqb;  Powbb;  Sslbohoit. 

charity  commissioners  leave  to  trustees,  236,  n. 

provisions  of  schemes  as  to,  826,  830,  836. 
number  of,  enlar^ment  of,  148,  149. 
recovery  of  premises  held  over  by,  670,  671. 
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BENEnCIABY  OOKPORATION, 

oharity  oomzniflsionen,  jurisdiction  of,  extends  to,  188,  569. 
governors  of,  when  visitors,  76. 
nature  of,  177,  663. 
xefoim,  need  of,  663. 
sales  and  leases,  abases  in  granting,  563. 
Boheme  for,  provisions  of,  668. 
form  of,  881  st  teg, 

BENEFIT  S0CIET7.    See  Vsaanaa  Societt. 

BENEVOLBNOE  AND  LEBEKALITT, 
gift  for,  generally,  void,  17,  36,  87. 
MCU9  in  Scotland,  38,  n. 

"BENEVOLENT  SOCIETY  FOB  THE  DELIVEET  OF  POOR  HARBIED 
WOMEN,"  gift  for,  how  appUed,  149. 

BETHLEHEM  HOSPITAL, 

land  tax,  how  ha  exempt  from,  369. 

Lord  Brougham's  Commission,  exemption  from,  448. 

BIBLE  CHBISTIANS,  chapel  model  deed  of,  121. 
BIBLES,  gift  to  distribute,  charitable,  10. 
BILL.    Sm  InoBiuTZOH. 
BILL  OF  COSTS.    See  CosiB. 
BILL  OF  BiaHTS,  375. 

BILLS, 

amending  Charit.  Tmsts  Acts,  462,  453. 
provisions  of  bill  of  1881 .  .462,  463. 
preceding  City  of  Lond.  Paroch.  CSiarities  Act,  provision  for  cost  of,  724. 

BIRMTNGHAM   GRAHHAB   SCHOOL   exempt  from   Ghrammar  Schools 
Act,  767. 

BISHOP.    See  Obdinabt. 

charity  commissioners,  snbetitation  bj,  of  bishop  of  one  diocese  for  bishop 
of  another  as  charity  trostee,  189,  190,  461,  462,  670,  671.     See  Bishops 

TbXJSXB  SUHSXITUTION  AoT. 

corporation  sole,  is,  67,  n. 

injonction  to  restrain,  from  inducting  incumbent,  212. 

whether  can  be  ordered  to  induct,  211,  212. 
literary  and  scientific  institutions,  consent  of  bishop  when  necessary  to 

assurance  for,  264. 
mortmain  provisions,  is  within,  372. 

appropriation  of  advowsons,  374,  n.,  382. 
reference  of  disputes  to,  212,  213. 
Roman  Catholic,  and  successors,  gift  for,  void,  10. 
visitatorial  powers  of,  72,  73,  74.    See  Obdznabt. 

BISHOPRIC, 

gift  to  establish,  charitable,  7. 

new,  power  to  give  property  for  endowment  of,  437,  438. 

when  established,  gift  for,  good,  63. 

BISHOPS  TRUSTS  SUBSTITUTION  ACT,  670,  672. 
general  effect,  189,  190,  461,  462. 

rights,  what,  cannot  be  transferred  under,  207,  208,  671. 
vesting  property,  671. 

Sect.  1.  Charity  commissioners  may  make  order  substituting  bishop  of  one 
diocese  for  bishop  of  another  as  to  certain  trusts,  &c.,  670,  671. 

2.  Who  may  apply,  671. 

3.  Costs,  671. 

4.  Act  not  to  affect  trusts  within  the  universities  and  colleges  of 

Eton  Winchester  and  Westminster,  73,  n.,  86,  86,  671,  672. 

5.  Act  not  to  affect  certain  endowments  &c.,  672. 
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BLANK, 

bequest  snpported  though  namee  of  charitiee  left  Uuik,  35. 

•tern  where  mmount  left  blank,  35,  n.,  42. 
parol  evidence  not  admiwaible  to  supply,  108. 

BOARD.    Sm  Chabitt  CoiaaasxomBS. 
charity  oommiamoneni  to  ait  as,  469. 
meaning  of,  in  Chant.  Trusts  Acts,  632,  533. 
two  oonunissioners  maj  foim,  469. 

BOARD  OF  TRADE,  power  of,  to  license  oompaniea  not  formed  for  gain  to 
hold  land,  385,  431. 

BOARD  SCHOOL,  exclusion  of  religious  teaching  in,  173,  266,  n« 

BOARDER, 

grammar  schools,  law  as  to  introduction  of  boarders  into,  prior  to  End. 

Schools  Acts,  166. 
provisions  of  endowed  school  scheme  as  to,  840,  841,  843. 
religious  exemption  how  claimed  for,  under  End.  ScJiools  Acts,  610,  611. 

BOND, 

for  costs,  360,  604,  605.    Sm  Coen. 
resignation,  of,  221,  222.    See  Schooucasteb. 

BONDS.    See  Cobpo&aizoh  Bqhds. 

BOOKS, 

income  tax,  trust  for  supplying  books  whether  exempt  from,  364. 
legacy  of,  to  society  school  &o.  when  exempt  from  duty,  358. 
reuflious,  legacy  to  distribute,  charitable,  10. 
tencung  to  promote  virtue,  gift  to  purchase,  void,  17. 

BOOKSELLING  BUSINESS, 

connected  with  institution  supported  by  volimtary  oontributiona  how  far 
exempt  from  Charit.  Trusts  Acts,  522. 

BOROUGH,    fite  MuHiciPAL  CoEPoa^TioN ;  Town. 

freemen  of,  action  to  establish  trust  for,  does  not  require  leave  of  charity 
commissioners,  478. 
property  held  on  trust  for,  whether  charitable,  13,  70,  n. 
reservation  of  rights  of,  by  Munic.  Corpor.  Acts,  199,  737,  738. 
trust  of  oyster  fishery  for,  12. 

BOROUGH  FUND, 

deficiency  of,  made  up  by  borough  rate,  70. 

income  of  corporate  property  of  municipal  corporation  goes  into,  70. 

payments  out  of,  under  Welsh  Intenn.  Eduo.  Act,  667. 

whether  charitable,  70,  n. 

BOROUGH  RATE, 

deficiency  of  borough  fund  made  up  by,  70.- 
payments  out  of,  under  Welsh  Interm.  Educ.  Act,  667. 

BOTANICAL  GARDEN,  gift  for  pubUc,  charitable,  15. 

BOUNDARIES, 

agreement  for  settling,  in  case  of  ecclesiastical  and  collegiate  corporations, 

308,  n. 
commission  to  ascertain,  where  land  intermixed,  307,  308. 
inquiry  substituted  for  commission,  308. 
replaoement  by  land  of  equal  value,  308. 

BRADFORD  CORPORATION  BONDS  cannot  be  bequeathed  to  charity,  40S, 

BREACH  OF  TRUST, 

agent  of  trustees,  b;^.    See  Agent. 
when  trustees  Hable  for,  302. 
chapel,  conversion  of,  to  improper  form  of  worship,  119,  217,  246.    Sm 
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BBEAGH  OP  TRUST— «m«#i«#«/. 

ohuToh,  application  of  fond  for  repairing,  to  repair  of  another  ohurch,246.     . 

to  general  parochial  purposes,  246. 
Chnroh  of  England,  application  of  charity  for,  to  dissenters,  246. 
concealment  of  tmst,  246. 
conversion  of  trust  property,  245—248. 
corporation,  account  against,  96,  303,  305. 
costs,  when  trustees  fixed  with,  347,  348.     Se0  Coam. 
co-trustee  whether  liable  where  trustees  acting  in  rotation,  306. 

right  of,  to  restrain  breach  of  trust,  300. 
court,  jurisdiction  of,  to  redress,  89,  93  et  seq. 

in  case  of  charity  established  by  charter  or  Act  of  Parliament,  93,  94, 96. 

visitation,  where  charity  subject  to,  94,  96. 
ey^prU  application  by  trustees  on  their  own  authority,  245. 
damages  for,  cannot  be  obtained  out  of  fund,  310. 

dissenters,  application  of  charity  for  denomination  of,  to  another  denomina- 
tion, 247. 
educational  or  eleemosynary  charity  confined  to  particular  denomination 

cannot  be  extended  to  others,  247. 
following  property  into  which  trust  property  converted,  299 
following  trust  property,  288  et  tea. 

purchaser  for  value,  into  hands  of,  288.    See  Pubghasbb. 
with  notice,  288. 
without  notice,  291,  292. 

volunteer,  into  hands  of,  288. 
funds  of  one  charity,  application  of,  to  objects  of  another,  245,  246. 
governors  committeemen  &c.,  liability  of,  for  funds  misapplied  or  lost,  310. 
grammar  school,  conversion  of,  246. 
mjunction  to  restrain,  300,  414.    See  Injunction. 
innocent,  not  severely  dealt  with,  303,  304. 

corporation,  by,  305. 

trust  funds  bondjlde  retained  by  trustees,  304,  305. 

trustees  not  necessarily  removed  for,  186,  301. 
inquiry  as  to,  trustees  must  pay  costs  of,  even  where  beneficial,  348. 
interest,  rate  of,  307.     See  Intbbbst. 
lease,  when,  is.     See  Lbase. 
Limitations,  Statute  of,  when  barred  by,  294,  295,  299,  306. 

not  in  case  of  fraud,  298,  299,  306. 
making  good  loss,  801. 

corporation,  by,  301,  302. 

present  value  of  land  improperly  alienated,  302. 

reference  to  Att.-Gen.  as  to  amount  to  be  paid,  309,  319. 
mesne  rents  and  profits,  account  of.  See  Rents  and  Pbovits. 
mixing  charity  property, 

boundaries,  ascertainment  of,  307,  308.    See  BoinrDABiES. 

land  partiy  purchased  with  charity  funds  how  divided,  309. 

land  purchased  with  funds  of  two  charities  how  divided,  308,  309. 
municipal  corporation  liable  for  breach  of  trust  of  lureformed  corporation,  306. 
officer,  when  appointment  or  removal  of,  is,  95. 
parish,  application  of  charity  for  one,  to  another,  245,  246. 

by  agreement  of  parishioners,  245. 
presumption  against,  110,  115. 
removal  of  trustees  for,  185,  186, 194,  300,  301.    See  Rbkoval  07  TbubtkeB. 

of  corporation,  96,  177,  301. 
rent-charge,  charity,  ceasinar  to  pay,  244,  301.     See  Rent-ohabob. 
restoration  of  fund  improperly  converted,  299. 
retainer  of  trust  funds,  244  et  eeq, 

Rondllv's  Act,  cannot  be  redressed  on  petition  under,  330. 
sale,  when,  is,  251.     See  Saub. 
scheme  may  be  directed  in  case  of,  129. 
schoolmaster,  improper  receipt  of  funds  by,  301. 
setting   aside   improper   alienation,   115,  251,   260,   261,   288,   289.      See 

Sbttino  abidb. 
specific  puipoee,  application  of   charity  for,  to  general  public  purposes, 

245,  246. 
stranger  awsiBting  in,  personally  liable,  310. 
time,  not  justified  by  lapse  of,  115,  299,  300. 
trustees,  account  against,  291,  294,  295,  301—306.    See  Aooount;  Rbhis 

AND  PbOTITB. 
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BBIDKWEUj, 

Und  tax,  how  far  exempt  from,  S69. 

Lord  Bnmgluun'a  OonumMLon,  exemption  from,  448. 

BBIDGE, 

inoome  tax*  wheUier  tnut  to  zepair  bzidge  exempt  from,  364. 

repair  of»  oharitable,  1,  13,  442. 

toUs  for  repairing,  oharitahle,  16. 

toQa  of,  wnether  monej  eeoiind  oii|  oan  be  bequeathed  to  ohAzUjy  407. 

BRITISH  HONBITBAB)  Statute  of  Mortmain  not  unported  into,  Add.  p.  xer. 

BBmSH  LAND  GOMPAKY,  aharee  in,  can  be  beqneatibed  to  obazi^,  403. 

BBmSH  MUSEUH, 

Chant.  Troflts  Aots,  exempt  from,  622. 
Mortmain,  exempt  ibram,  433. 

BB0MLE7  COLLEGE  how  far  exempt  from  land  tax,  369. 

"BUILD," 

church,  legacy  to  bnild,  charitable,  6. 
legapj  to,  ffimA  facie  roid,  409. 

land,  on  condition  of  proriding,  412. 
when  eood,  410—412. 
if  land  g^i^en,  412. 
land  oonTeyed  daring  life,  on,  411- 
land  in  mortmain,  on,  411. 

BUELDINa, 

allotments,  may  not  be  erected  on,  694,  780.    B»  Ajjjynfaam, 

aasnrance  to  oharify,  coyenants  as  to  erecting  and  repairing  boildings  may 

be  inserted  in,  27,  386. 
dharity  commisBionen,  power  of,  to  aathorize  erection  or  remoral  of, 
266,  485. 
proceednre  for  obtaining  order,  486. 
raising  funds,  485.     See  MoaraAOB. 
City  of  London  Charities,  on  land  of,  cannot  be  erected  or  altered  except 

with  consent  of  charity  commissioners  or  under  scheme,  720. 
endowed  school,   consent  of  charity  commissianeni  how  far  req[aired  to 
bnilding  by  goyeming  body  of,  636,  637. 
power  to  repair  existing  building  636,  637. 
gift  to  endow  dependent  on  invalid  gift  to  erect  Yoid,  46. 
Lands  Clanses  Act,  application  of  fund  in  Court  under,  in  erecting  remoT- 
ing  or  altering,  280,  772. 
costs  when  payable  by  company,  365. 
new,  erection  of,  included  in  **  reparation,"  104. 

BUILDINa  LEASE.    See  LiLura. 

BUBIAL  BOABD, 

charity  land,  power  to  take,  267,  n. 
power  of,  to  hold  land  in  mortmain,  431. 

BUBIAL  QBOUND. 

common,  grant  of,  for  cemetery  charitable,  14. 

disused,  cannot  be  appUed  ey-prh»  where  trusts  not  at  an  end,  136, 187. 

diyldends  on  purchase-money  of,  to  whom  paid,  283. 

investment  of  purchase-money  of,  283. 

trusts  of,  cannot  determine,  109. 
land  purchased  for,  charitable,  16. 

new  trustees  ai^  appointment  of,  181,  182.    See  Kkw  Tbttbiebs. 
power  to  give  land  or  money  for  cemetery,  434,  437. 
usage,  when  right  of  congregation  to  bunal  ground  determined  by,  120. 

CAEBGWELE,  omission  of,  from  Munic.  Corpor.  Act,  1883.. 729. 

CAMBBIDGE  UNIVEBSITY.    See  UmvsBsnrr. 
benefices  of,  sale  of,  263,  n. 
Charit.  Trusts  Aot^  exemption  from,  207>  622. 
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OAHBRTDGE  UNIVERSITT— i^^tfiiMl. 
Chant.  Uses,  exemption  from  Stat,  of,  ^6. 
dvil  ooiporation,  is,  68. 
ooUege  of.    Set  Coujsob, 

Grammar  SohooU  Aot,  exemption  frorn^  207,  767. 
Lord  BrotiRbam's  Commission,  exemption  from,  447. 
mortmain,  now  far  exempt  from,  379,  427. 
Mortmain,  Statute  of,  how  far  exempt  from,  379,  425—428. 

devise  must  be  for  benefit  of  nnirersity  and  for  academioa]  purpose, 
427,  428. 

enrolment  of  oonveyance  to,  426. 
Munic.  Corpor.  Act,  1882,  unaffected  by,  207,  786. 
reffistration,  exemption  from,  286. 
reugious  tests,  abolition  of,  206. 
statutes,  remodelling,  206,  207. 

CANADA,  mortmain  proTisions  do  not  apply  in,  441. 

CANAL  COMPANY,  shares  in,  can  be  bequeathed  to  charity,  403. 

CAPITAL, 

charity  oommissionerB  are  administrators  of,  455. 

expenditure  of,  power  of  charity  oommissionera  to  authorise,  for  repairs  and 
improvements,  265,  484,  485.    See  Bepaibs  ahd  iMPBOYEMBins. 
for  beneficial  purpose  consLstent  with  trusts,  265,  572,  573. 
reoounin^  out  of  income,  265,  266,  309. 

diaiity  commissioners  require,  486,  487. 
mode  of,  266. 

modes  adopted  by  charity  commismanere,  486,  487. 
investment  account,  487. 
official  trustees,  annual  remittance  to,  487. 

CAPITATION  FEES  in  free  grammar  schools,  165. 

CAPTIVES, 

charity  for  redemption  of,  how  applied,  152. 

to  education  under  End.  Schooh  Acts,  172,  457,  622. 
redemption  of,  charitable,  1,  442. 

CATHEDRAL, 

Charit.  Trusts  Acts,  exemption  from,  522. 

Charit.  Uses,  Stat,  of,  exemx>tion  from  commissions  under,  445. 

income  tax,  exemption  from,  of  stock  or  dividends  for  repairing,  362. 

leases  by,  application  of  Disabling  Acts  to,  262,  263.    See  Dibabunq  Aoib. 

Lord  Brougbftm's  Commission,  exemption  from,  447. 

minority  not  to  have  negative  voice  in  election  by  desn  &c.,  203. 

exception,  203,  204. 
officer  ta&ing  reward  for  resigning  office,  peoaliy  on,  204. 

statute  (31  Eliz.  c.  6)  against  abuses  m  election  of,  204  ;  to  be  read  at 
election,  ibid, 
registration!  exemption  from,  285. 

CATHEDRAL  SCHOOL, 

Charit.  Trusts  Acts,  within,  523. 
eleemosynary  corporation,  may  be,  69. 

End.  Schools  Acts,  how  &r  exempt  from  provisions  of,  as  to  religion,  612— 
616. 
exemption  from  proTision  as  to  transfer  of  visitatorial  powers,  76,  615. 
^veming  body  now  far  can  be  altered  by  schcmo  under,  608. 
mcrease  of  endowment  out  of  funds  of  ecclesiastical  commissionen,  620. 
inquiry  as  to,  by  charity  oommiasioners,  620. 

CAUSEWATB,  repair  of,  charitable,  1,  442. 

CEMETERY.    See  BxnuAL  Gbouhd. 
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GEBTIFIOATK, 

duurity  oominiflsioDfln,  of.    8§e  Cbabitt  CooanBBiOHKBS. 

iiuxvpontioii,    of»  673,  674.      See  Geabocaxui  Tbubxbbb  LroouoBAznni 

Aoi,  1872. 
pUoe  of  wonihip,  of  registntion  of,  286.    8ee  'BxaaoLkssaB, 

OHASSMAN, 

goremon,  of,  proruaon  of  soheme  as  to,  889. 
MErioe  of  notice  on,  under  End.  Schools  Acts,  637. 

nnder  City  of  Lond.  Parooh.  ChaiitieB  Act,  721. 
trnsteei,  of,  proyuions  of  Bohemes  as  to,  818,  829,  862. 

GEL/kMBEBS,  PROCEEDINGS  IN, 
action,  judge  may  direct,  339,  496. 
appeal  from  order  at,  340,  496—497. 

not  hy  person  who  did  not  appear  at,  340. 

when  aUowed,  340,  496—497. 
apportionment  of  fund  at,  127. 

obarge,  existence  or  extent  of,  cannot  be  determined  at,  606,  607. 
ohantable,  whether  property  is,  maj  be  determined  at,  338,  496. 
Giliy  of  London  charities,  restriction  on  jurisdiction  as  to,  339,  340,  496, 

720. 
CatY  of  Lond.  Paroch.  Charities  Act,  under,  703,  704. 
diTidends,  official  trustees  may  be  authorized  to  receiye  arrears  of,  669,  670. 
End.  Schools  Acts,  restriction  on  jurisdiction  by,  339,  496,  656. 

not  as  regards  endowment  within  sect.  30  of  Act  of  1869  until  dedaia- 
tion  made,  496,  622. 
f^340. 
inyestment  and  payment  of  diyidends  of  fund  in  Court,  838,  341,  342.    See 

InvxBTMDn. 
jozisdiction  as  to  charities  founded  on  Chant.  Trusts  Acts,  98,  337. 

certificate  of  charity  commissioners  evidence  of  income  for  detennining, 
337,  n.,  608,  609. 

extent  of,  337,  338,  494—496. 

title,  does  not  extend  to  trying,  338,  606,  607. 

transfer  of,  to  Chancery  Diyision,  337,  496. 
matters,  what  dealt  witii  by,  338. 

notice  of  application  for  appointment  or  remoTal  of  trustees  or  establish- 
ment of  schemes,  339,  607. 
pajrment  out  of  Court,  342. 
petition,  judge  may  direct,  339,  496. 

proceedings  at  chambers  subsequent  to,  333,  334.     See  Pbtition. 
Bonian  Catholic  charities,  apportionment  of,  339,  496,  497,  676,  677. 

application  of  superstitious  part  to  yaUd  objects,  676,  677. 
rules,  power  to  make,  498. 
scheme,  alteration  of,  132. 

establishment  of,  338,  496. 
procedure  for  settling,  340,  341.    See  Bobekb, 
summons,  issuing,  838,  339. 

seryice,  186,  339. 

when  upon  Att.-(}en.,  339. 

titie,  186,  338. 
title,  jurisdiction  does  not  extend  to  trying,  606,  607. 
trust,  existence  or  extent  of,  cannot  be  determined  by,  606,  607. 
trustees,  appointment  of,  98, 184, 186,  337,  338, 494, 496.  See  New  Tbubkebs. 

remoinail  of,  98,  184,  337,  338,  494,  496.    See  Bexoyal  of  Tbubtbes. 
yeeting  orders,  186,  338,  494—496. 
who  may  appl^,  337,  496,  607,  608. 

for  apportionment  of  Boman  Oathdlio  charities,  676. 

CHANCEL, 

power  to  mortage  for  restoring,  436. 
repair  of,  charitable,  6. 

CHANCELLOB  OF  EXCHEQUEB,  bequest  to,  for  benefit  of  Gtreat  Britain, 
oharitable,  11. 
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OHANGERT,  COURT  OF.    8ie  JjxiomuaiOTS, 
charity,  fayoor  ahown  to,  97,  98,  320,  321. 
amflndment,  320. 
defeots  of  form  how  far  overlooked,  320,  321. 

bat  frame  of  suit  material  as  to  ooets,  321. 
issue  not  directed  where  matter  could  be  determined  bj,  321. 
relief  giren  though  not  aaked,  97,  320. 
English  endowment  with  revenue  applicable  abroad  within  jurisdiction  of, 

633. 
jurisdiction,  oriaAa.  and  nature  of,  88  et  teq, 
meaning  of,  in  Uharit.  Trusts  Acts,  531. 

CHANCERY  DIVISION, 

County  Court  matter,  charity  commissioners  may  direct,  to  be  taken  before, 
601. 
transfer  of,  by  order  of  charitv  commisdonen,  502. 
transfer  of  jurisdiction  over  charities  to,  98,  496. 

CHAPEL.    6!mCkuboh;  Flagb  or  Wobship. 

acquiescence,  members  of  congregation  dissenting  from  conversion  of,  when 

barred  by,  298,  299. 
Att-G^.  whether  can  maintain  action  in  respect  of  trusts  of,  822. 
augmenting,  gift  for,  378,  434  et  seq. 
Chant.  Trusts  Acts,  how  far  within,  21,  n.,  622,  624,  689,  690.    See  Tlasje 

ofWobshzp. 
congregation  how  far  can  alter  rules,  247 — 249.    See  CoKaBBOiTiov. 
conversion  to  another  form  of  worship,  194,  247. 

consent  of  congregation  cannot  authorise,  247. 
Court  will  restore,  299. 
injunction  to  restrain,  300. 
trustees  appointed  for  effecting,  removed,  186. 
Crown,  vesting  in,  of  free  chapels  &c.  given  for  finding  priest,  18. 

of  lands  given  for  ever  for  light  or  lamp  in  chapel,  18. 
debt  on,  bequest  to  reduce,  after  debt  discharged  upheld,  33,  148. 
endowed  school,  of,  incumbent  of  parish  has  no  control  over,  636,  686. 

is  a  place  of  worship,  636. 
form  of  deed  for,  what  dissenting  denominations  have,  121,  122. 
founder's  intention  binding  as  to  form  of  worship  &c.,  117,  118. 

how  ascertained,  117  et  teg. 
income  tax,  exemption  from,  of  stock  or  dividends  for  repair  of  chapel,  362. 
inquiry  for  ascertaining  trusts  of,  119. 
minister  of.    See  DiSBaaxnsa  Mznibteb. 
model  deed,  121,  122.     See  Modbl  Dbed. 
private,  gift  to  chaplain  of,  not  charitable,  8. 
gift  to  mamtain,  not  charitable,  6. 
sale  of,  by  trustees  to  ecclesiastical  commissionerB,  289. 
pulling  down,  liability  for,  246,  301,  302. 
reffistratiouy  286,  286.    See  Reoxbtb^tion. 

sale   lease  exchange  or  mortgage,  power   of  charity  commissioners  to 
authorise,  689,  590. 
powers  of,  not  restricted  by  Charit.  Trusts  Acts,  690. 
scheme  for,  power  of  charity  commissioners  to  estabUsh,  689. 
form  of,  836. 

special  trusts  preserved,  690. 
when  established  on  trusts  of  model  deed,  122,  590. 
site,  power  to  mat  land  for,  395,  432,  438,  758.     See  Plaob  of  Wobsbip. 

removal  of,  by  charity  commissioners,  590. 
trust  for,  in  case  of  Diasenters  Roman  Catholios  or  Jews  charitable,  10, 
20—22. 
cannot  be  altered,  247,  249. 
Court  bound  to  execute,  21 . 
difftculty  of  executing,  121. 
formerly  superstitious,  19. 

parol  evidence  when  admisiiible  for  ascertaining,  118,  119.    See 
Pabozi  EvmsNOB. 
not  to  contradict  written  instrument,  119. 
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OHAFEL— MM^NMf. 

trmtew,  appointment  of.    See  Nxw  TBumni. 
under  Peto's  Act,  179—181. 
inralid  appointment  reotified  by  appointment  bj  <diAzi1y  oommie- 

nonen,  690. 
number  c^,  nsoallj  filled  up,  196,  196,  210. 

remoTal  of,  in  oaee  of  improper  oonToimon,  194.    See  KBicoyAL  of 
Tbubxbbb. 
not  beoauM  joining  another  oongregation,  194. 
or  beoauae  out  of  sympathy  with  oongregation,  194. 
where  appointed  in  order  to  oonyert,  186. 
Boman  Gatholio  ohapel,  Imcy  to  troetees  of,  how  paid,  126. 
usage,  eTidenoe  of,  119 — 121.    See  Dibsbntbbs'  Ghapkls  Act. 

OHAPIiAIN.    See  MnnnB. 

college,  of,  mandamus  does  not  lie  to  restore,  87. 
gaol,  of,  g^  to,  how  dealt  with,  212. 
private  chapel,  of,  gift  to^  not  charitable,  8. 

GHABGE.    See  Hobtgkib. 

action  to  enforce,  when  barred,  294. 
express  trust,  is  not,  294. 

eeeut  when  coupled  with  duty,  294, 296. 
restriction  by  Gharit.  Tmsts  Acts  on  creation  of,  by  trustees,  54  7,  548. 

CHARGES  AKD  EXPENSES.    See  Goen. 
Att.-Gen.  when  allowed,  344. 

must  specaty  items,  344,  346. 

on  appeal  from  order  of  charity  commissioners,  668. 
heir-at-law  when  allowed,  863. 
relator  when  allowed,  346,  346. 
trustees  when  entitled  to,  346,  347. 

«  CHARITABLE  AND  DESERVING  OBJECTS,"  gift  for,  charitable,  3, 

29,  38. 

CHARITABLE  CORPORATION.    See  CoiaiPOJULTiaa ;  iNBiTnmoH. 
legacy  to,  immediately  impressed  with  trust,  104. 

whcm  paid  without  scheme,  126,  126. 
what  is,  69. 

CHARITABLE  PURPOSES, 

altematiye  legacy  for,  or  for  indefinite  purposes  not  charitable  Toid,  38. 

Dissenters,  ox,  trust  for,  good,  20. 

duiy  on  corporate  and  unincorporate  bodies,  exemption  from,  of  pcoperiy 

held  for,  366. 
gift  for,  generally,  good,  29. 
Jews,  of,  trust  for,  good,  20,  22. 
income  tax,  proper^  held  for  charitable  purposes  how  far  exempt  frooni 

361—366.    Set  Inookb  Tax. 
Roman  Catholics,  of,  trust  for,  good,  20,  21,  678. 
to  be  afterwards  named,  legacy  for,  when  uphd,d,  30. 
not  where  charitable  intention  dropped,  30,  n.,  39. 
not  where  purposes  not  intended  to  be  charitable,  30,  n.,  89,^40. 
to  be  named  by  another,  31. 

CHARITABLE  TRUST.    See  T&tnr. 

CHARITABLE  TRUSTEES  INCORPORATION  ACT,  1872, 
application,  form  of,  814,  816. 

how  made,  676. 

original  instruments  must  accompany,  816. 

pariiculars  to  be  specified  in,  676. 

charity  commissioners  may-  require  evidence  as  to,  676. 

trustees,  must  be  signed  by  all,  816. 
certificate  of  incorporation,  202,  673,  674. 

evidence  of  compliance  with  provisions  of  Aot,  677,  678. 
common  seal,  674. 
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GHABTTABLE  TRUSTEES  INGOBPORATION  AOT,  1872    potUitmed, 
oonditionB,  oharity  coxniniBsioners  may  impoee,  674. 
oontraots  not  under  seal  when  binding,  679. 
coTenants  mfoioeable  againiit  tmsteeB  alter  incorporation,  675. 
doomnente,  preaervation  of,  bj  charity  oommisaionerBy  678. 

copies  and  extracts,  678. 
fee  for,  678. 

inspection,  678. 
enforcement  ot  conditions  and  directions  in  certificate,  678. 
fines  and  heriots,  payments  in  lien  of,  202,  675,  676. 
gifts  to  charity  after  incorporation,  679. 
incorporation  of  trustees  under,  190,  202,  452,  673,  674. 
indemnity  for  transfers  and  payments  in  reliance  on  common  seal,  679. 
land,  power  for  incorporatea  trustees  to  hodd,  262,  278,  431,  553,  674,  675. 

no  exemption  from  Statute  of  Mortmain,  674,  675. 
object  of,  674,  675. 

official  trustees,  property  Tested  in,  not  divested,  676. 
rarely  used,  452,  675. 

reason,  462,  675. 
records  of  applications  and  certificates  tobe  kept  by  ohaxitjoommissionerB,  678. 

copies  extracts  and  inspection,  678. 
stamp  on  application  and  certificate,  860,  678. 
trustees,  appointment  of,  before  incorporation,  676. 

fiUin^  up  vacancies  after  incorporation,  676,  677. 

liability  of,  not  affected  by  incorporation,  663,  677. 

returns  of,  to  be  made  to  charity  commissioners,  677. 
yestinff  of  property  by  certificate*  675. 
what  diarities  witnin,  452,  673,  674. 
sect.  I.  Certificate  of  reg^tration  as  oovporatebody,  190, 252, 431, 678,  674. 

2.  Vesting,  190,  202,  675,  676. 

3.  Particulars  of  application,  676. 

4.  Nomination  of  trustees  axid  filling  up  yaoancies,  190,  676,  677. 

5.  Liability  of  trustees  and  others  notwithstanding  inoorporation, 

190,  677. 

6.  Certificate  evidence,  677,  678. 

7.  Becord  of  applications  &c.,  678. 

8.  Enforcement  of  orders  and  direotions,  678. 

9.  Stamps,  360,  678. 

10.  Gifts  to  charity  after  incorporation,  679. 

11.  Contracts  not  under  seal,  679. 

12.  Payments  or  transfers  in  reliance  on  corporate  seal,  679. 

13.  Enrolment  [repealed],  378,  379,  421,  422,  679,  680. 

14.  Definitions,  680,  681. 

15.  Short  title,  681. 

CHARITABLE  TRUSTS  ACTS.    See  Cbabttt  CoioaaszONBBS. 
application  of,  467. 

endowment  abroad  applicable  in  England  or  Wales  is  within,  101,  133, 
467,  533. 
in  England  or  Wales  applicable  abroad  is  within,  101, 
133,  467,  583. 
bills  for  amending,  452,  453. 

provisions  of  bill  of  1881 .  .452,  453. 
dhanty,  meaning  of,  in,  2,  532,  657. 
construed  as  one  Act,  466, 467,  535,  558,  583. 

as  one  with  City  of  Loud.  Paroch.  Charities  Act,  725. 
construing,  principles  to  be  applied  in,  467. 
endowment,  meamnff  of,  526,  527,  533,  534.    Sm  Ehdowhbht. 

of  whi<£  trusts  are  revocable  is  within,  532. 
'  exemptions, 

application  by  exempted  oharitjr  to  have  benefit  of  Acts,  588. 
governors  impronerly  constituted,  by,  529. 
notice  before  maJdng  order,  688,  589. 
repealed  provisions,  528,  629. 
who  may  apply,  588,  589. 
buxden  of  proof  of  exemption,  528,  634. 
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GHABTTABIiE  TBTJSTS  ACTS— MfMiiNf«f. 
ezemptionB,  list  of, 

British  Musenin,  522. 

cathedral,  622. 

Eton  and  Winchester,  623,  667. 

friendly  and  benefit  sooietiee,  622. 

miasianary  society,  623. 

Queen  Anne's  Bounty,  622. 

registered  place  of  worship,  partial  exemption  of,  622,  524,  689,  590. 

See  Placb  of  Wobshzp. 
sayings  bank,  622. 
Universities  of  Oxford  Oambridge  London  and  Durham  and  ooUefres, 

622. 
Toluntary  contributions,  charily  supported  by,  when  exempt,  522,  623. 

See  VOLUMTABT  SUBBOBIFIXOIIS. 

general  effect  of,  449 — 461. 

of  Act  of  1887.. 466. 
legal  prooeedings,  restriction  on,  99,  476  et  eeq.    See  Ijeoal  PftooBBZ>- 


offioers,  existuig,  not  interfered  with  by  Act  of  1887.  .696. 
passing  of,  circumstances  leading  to,  449. 

repeal  <rf  proyisionB  of   Act  of    1863  inconsistent  with  Act  of    1865.. 
636. 
of  Acts  of  1863  and  1866  inconsistent  with  Act  of 
1860,  668. 
Boman  Catholic  charities  formerly  exempt,  21,  461,  622,  524,  577-     See 

BoiCAK  Cathoucb. 
sales  mortffages  charges  and  leases,  restriction  on,  263,  647,  548.      See 

Salb;  Mobioaob;  Ghabob;  Lbasb. 
scope  and  object,  467. 
Select  Committee  of  1884  upon,  463. 

report  of,  463,  464. 
Treasury  regulations  as  to  official  trustees  of  charitable  funds,  787,  788. 
See  Tbbabubt  Rboxtlatioks. 

Oharltable  Tmsta  Act,  1858, 
sec.  1.  Appointment  of  charity  commismoners,  &c.,  466. 

2.  Qualification,  467,  468. 

3.  Appointment  of  clerks  and  messeng^ers,  468. 

4.  Sfldaries  [repealed],  468.    See  Salary. 

6.  No  paid  commissioner  secretary  or  inspector  to  sit  in  House  of 
Commons,  468,  469. 

6.  Style  and  seal  of  commissioners,  469. 

7.  G^eral  minutes,  &c.,  469. 

8.  Minutes  of  prooeedings  and  orders ;  copies  evidenoe,  469,  470. 

9.  Board  to  inquire  into  condition  and  management  of  duLrities,  99, 

470.    See  Inqxtzbt. 

10.  Board  may  require  accounts  and  statements,  99,  471.    See  Aooottbts 

and  Stateicbntb. 

11.  Officers  haying  custody  of  documents  to  furnish  copies  and  extracts 

&c.,  99,  471,  472,     See  PfiODUonoN  op  Docuidsnts. 

12.  Attendance  of  witnesses  and  examination  on  oath  &o.,  99,  472, 

473.    See  Witnbssbb. 

13.  Persons  giving  false  evidence  guilty  of  misdemeanor,  99,  473. 

14.  Persons  not  complying  g^ty  of  contempt  of  Court,  99,  473.    Set 

Contempt  of  Court. 

15.  Saying  as  to  persons  claiming  adversely,  474.     See  Advbbsblt  to 

▲NT  Chasitt. 

16.  Applications  for  opinion  or  advice,  77,  n.,  101,  230,  474,  476.    See 

Opinion  ob  Adviob. 

17.  Legal  proceedings,  99,  100,  187,  237,  260,  281,  316,  332,  343,  476, 

477.    See  Leoai.  PsooEBDiNas. 

18.  Saying  for  Att.-Gen.  acting  ex  qficio,  99,  482,  483. 

19.  Board  may  authorize  prooeedings  amd  cause  local  inquiries,  100, 

483,  484.     See  Inquibt. 

20.  Board  may  certify  cases  to  Att.-Qen.,  99,  316, 484.    See  AttobxxT' 

Gbnbbal. 
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GGECABTTABLE  TRUSTS  ACmO—eontinued. 

Charitable  TnistB  Aot,  IS5^— continued. 

860.  21.  Board  may  sanction  bnilding  &o.  leases,  working  of  mines,  repairs 
and  improvements,  &c.,  100,  131,  258,  265,  272,  484,  485.  See 
Lbasb  ;  Rkpatbh  ajkd  Jxpboyjsmkhtb  ;  GAPiTix. 

22.  Board  may  anthorize  trustees  to  remove  officers,  85,  100,  227,  487. 

See  ScHOOLKAffTEB ;  Oftigsb. 

23.  Board  may  sanction  compromises,  100,  270,  309,  488.    See  Goxfbo- 


24.  Board  may  authorize  sale  or  exchange,  100,  253,  267,  268,  279,  489. 

See  Sale  ;  Ezchanob. 

25.  Board  may  authorize  redemption  of  rent-charge,  100,  279,  492. 

See  Bent-ohaboe. 

26.  Leases  sales  &o.  authorized  by  Board  valid,  100,  254,  267,  493. 

27.  Trustees  of  charities  enabled  to  purchase  sites,  100,  278,  431,  493, 

494.    See  Site. 

28.  Jurisdiction  at  chambers,  98,  132,  1^4,  185,  336,  337,  339,  340,  494 

— 496.    See  Chaxbsbs,  PBOCBBDiNas  at. 

29.  Jurisdiction  of  Lancaster  PiJatine  Court,  98,  185,  497.    See  Lah- 

GA8TEB  PALATHrE  COTTBT. 

30.  Clly  of  London  charities,  340,  497,  498. 

31.  Power  to  make  rules  of  Court,  498. 

32.  Jurisdiction  of  County  Courts,  99,  132,  185,  343,  498—500.    See 

County  Cottbt. 

33.  Deputy  indge  not  to  exercise  jurisdiction  [repealed],  500. 

34.  Two  or  more  County  Courts  having  concurrent  jurisdiction,  343, 

500,  501. 

35.  Board  may  direct  County  Court  matter  to  be  taken  before  Chancery 

Division,  132,  343,  501. 

86.  Approval  of  Board  to  orders  of  County  Court,  132,  185,  348,  501, 

502. 

87.  Remission  to  County  Court  or  transfer  to  Chancery  Division,  132, 

343,  502,  503. 

88.  Proceedings  in  County  Court,  503,  504. 

39.  Appeal  from  County  Court,  344,  604,  505. 

40.  Prooeedinffs  on  appeal,  344,  505,  506. 

41.  No  jurisdiction  under  Act  to  try  titles  to  property  ftc,  338,  344, 

506,  507.    See  Chajcbebs,  PBOCKBDiNQfl  in  ;  Couittt  Coubt. 

42.  Notice  of  applications  for  establishment  of  schemes  or  appoint- 

ment or  removal  of  trustees,  132,  339, 343,  507.    See  NoncB. 

43.  By  whom  applications  may  be  made,  132,  332,  337,  343,  507,  508. 

See  Chaiqsbs,  Pbogkbdincw  in  ;  Coxtntt  Coubt. 

44.  Evidence  of  income,  337,  343,  508,  509.     See  Inookb. 

45.  Power  to  make  County  Court  Rules,  509,  610. 

46.  Saving  of  rights  of  Church  of  England,  198,  510. 

47.  Treasurer  of  public  charities,  188,  238,  510.    See  Ofhoial  Tbt78« 

TBB  or  Chabitt  Lands. 

48.  Vesting  land  in  official  trustee,  188,  201,  243,  510,  511. 

49.  Revestmg  in  charity  trustees,  512,  513. 

50.  Official  trustee  a  bare  trustee,  188,  238,  518. 

51.  Officialtrusteesofcharitablefunds,  188,  238,  513,514.   SeeOmauii 

Tbubtbbb  of  Chabitablb  Funds. 

52.  Separate  accounts  of  each  charity,  238,  515. 

63.  Deposit  of  deeds  in  repository  provided  by  Board,  233,  515,  516. 

54.  Schemes  requiring  authority  of  Parliament,  133,  231,  516.    See 

SOHEMB. 

55.  Notice  before  provisional  approval  of  scheme,  133,  231,  516,  517. 
66.  Considering  objections  and  approving  scheme,  133,  231,  517. 
57.  Inquiry  as  to  schemes,  133,  231,  517,  518.    See  Inquibt. 

68.  Report  on  inquiry,  133,  231,  518,  519. 

69.  Certifying  scheme  when  approved;  deposit  and  notice,  133,  281, 519. 

60.  Annual  report  to  P&rliament,  138,  231,  519,  520. 

61 .  Trustees  ox  charities  to  keep  accounts,  232,  620—622.    See  Account. 

62.  Exemptions,  99,  101,  134,  207,  253,  264,  271,  286,  336,  622,  523. 

See  suprttf  Exemptions,  list  of. 

63.  Exempted  charities  may  petition  for  benefit  of  Act  [repealed],  628, 

529.     See  eupra,  Exemptions. 


} 
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CHABTTABLE  TBTJSTS  ACTB—coniinyed. 
Charitable  Tnuta  Act,  IBb^—emtinued. 
aeo.  64.  Power  of  oommiBsiaDen  to  arbitrate,  102,  629,  630.     Ste  Asbi- 

TBAIIOV. 

66.  Veating  of  mmiicipal  oharities  [repealed],  70,  198,  630,  631.    Sm 

MUHZGIPAL  ChAJUOIIB. 

66.  InterFretation,  2,  21,  133,  836,  631,  682. 

67.  Extent  of  Act,  634. 

68.  Short  title,  634. 

Obrftrltabla  Traata  AmandBLaiit  Aoi,  1866, 
aeo.  1.  To  be  oonatnied  with  Ghaiit.  Tnuta  Aot,  1863.  .636. 
2.  Salary  [repealed],  636.    See  Salabt. 
8.  Additi<mal  inapeotoTi  Hwpealed],  636. 
4.  Acts  of  Board  now  authentioated,  636. 
6.  Entries  in  and  extraota  from  books  how  authenticated,  686. 

6.  Power  to  inquire  into  oharitiea  extended,  99,  637.    See  TsQxnxT ; 

AOOOUKTB  AlO)  SXATBMXIITB  ;   PaODUOHOV  07  DOOUUBBIS. 

7.  Power  to  require  tmateeB  and  others  to  attend  and  be  pxainTnwi, 

99,  638.     See  Withb88E8. 

8.  Precepts  or  orders  bow  made,  99,  638. 

9.  Persona  not  oomplying  guilty  of  contempt  of  Court,  99,  638,  639. 

See  OOKTEMST  07  COUBT. 

10.  Power  to  apportion  pazoohial  charities,  101,  176,  639.    See  Pabo- 

OHZAL  CkABXIZBS. 

11.  Evidence  as  to  income,  176,  640.    See  Ihooxb. 

12.  Official  trosteea  of  charitable  funds  may  be -empowered  to  call  for 

transfers  of  stock,  188, 640.  See  OwnaiAj,  Tbubxbbb  or  Chaoixabu 

FUKDB. 

13.  Kotice  of  proposal  to  apportion,  101,  176,  640,  641. 

14.  Considering  objections ;  inspection  of  orders  of  apportaonment,  86, 

101,  176,  641. 
16.  Official  trustee  of  charity  lands,  188,  201,  238,  641,  642.    See  Om- 
oiAL  Tbxtstbb  07  Ohabitt  Laziss. 

16.  Power  to  trustees  to  grant  leases  of  lands  vested  in  official  trustee, 

642.    See  Lxasb. 

17.  Official  trustees  of  charitable  funds  [repealed],  643.    See  Official 

TaUSIBBS  07  CaABTTABLB  FUKDB. 

18.  To  hare  perpetual  succession,  189,  643. 

19.  Vesting  m  official  trustees  for  time  being  [repealed],  643. 

20.  Official  trustees  to  keep  banking  account,  238,  643.     See  BABznto 

AooouiTT ;  Ottxcial  Tbustbes  of  Chasttablb  Funds. 

21.  Mode  of  drawing  on  banking  account,  238,  644. 

22.  Transfer  of  stock  to  official  trustees,  233,  644. 

23.  Payment  and  investment,  238,  279,  644      iS^  Invbsiicbnt. 

24.  Dividends  and  interest  due  to  official  trustees,  238,  646,  646. 
26.  Transfers  and  payments  to  or  by  official  trustees,  188,  646. 

26.  Copies  of  orders  affecting  aooount  of  official  trustees  to  be  sent  to 

Board,  646. 

27.  Indemnity  to  Bank  and  others  acting  on  orders,  188,  647.     Ste 

Bank  07  Enolahd. 

28.  Payment  of  dividends  certified  to  be  exempt  from  income  tax,  364, 

647.  See  Ikooicb  Tax. 

29.  Bestriction  on  sales  charges  and  leases,  100,  263,  266,  271,  647, 

648.  See&AiM;  Mobtoagb;  Chabob;  Lbass. 

30.  Paying  off  mortgage,  100,  272,  648,  649.    See  Mobtoagb. 

31.  Extension  of  power  to  compromise,  100,  270,  309,  649.     See  CoM- 


32.  Payments  for  equality  of  exchange  or  partition,  100,  267,  270,  272, 

649.    £^Exchanob;  Pabzetion. 

33.  Power  to  ascertain  land  charged  with  charity  rent-chai^,  100, 

264,  660.    See  Rezit-chabob. 

34.  Expenses  of  orders  for  exchanges  or -partitions  or  determining 

Uuids  charged  with  rents,  100,  267,  270,  660. 
36.  Be-investment  in  land  of  proceeds  of  sale  or  exchange,  279,  431, 

661.    See  Land. 
36.  Orders  of  Board  for  investment  and  providing  money  for  costs  to 

be  carried  into  effect  by  trustees,  279,  661. 
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CHABITABLE  TBTJSTS  ACT^-^onHnued. 

Charitable  Tnuts  Amendment  Act,  ISSS'-eoniinned, 
aeo.  37.  Board  may  direct  official  trostees  to  convey  lands,  transfer  stoclcs, 
&c.,   188,   551.      See  Official  Tbubtbb  of  Obabitt  Lands; 
Official  Tbubtbes  of  Chasttablb  Funds. 

38.  Leases  &c.  authorized  by  Board  valid  notwithstanding  disabling 

Acts,  100,  267,  662. 

39.  Schemes  for  letting,  100,  133,  266,  562. 

40.  Taxation  of  costs,  100,  364,  652,  653.    See  CoeiB. 

41.  Amendment  of  sect.  27  of  Oharit.  Trusts  Act,  1853.. 278, 431,  553. 

iS^SlTX. 

42.  Enrolment   of   deeds  &c,  at  office  of   Board ;    copies   evidence, 

664. 

43.  Oonstmction  of  eects.  56  and  69  of  Chant.  Trusts  Act,  1853.  .231, 

564.     See  Sohsmx. 
.  44.  Accounts  of  trustees  of  charities,  99,   232,  287,  554—566.     See 

ACOOUNT. 

45.  Board  may  make  orders  as  to  accounts,  99,  232,  566. 

46.  Application  of  sect.  64  of  Chant.  Trusts  Act,  1863. .  102,  656.    See 

ASBITBATION. 

47.  Exemptions,  656,  567. 

48.  Definitions,  2,  101,  133,  188,  252,  667. 

49.  Act  not  to  extend  to  Eton  or  Winchester,  134,  557.    See  eupra^ 

Exemptions,  list  cit, 

50.  Short  title,  657. 

Oharitabla  Trusts  Act,  1860, 
sec.  1.  Acts  to  be  constnied  together,  658. 

2.  Judicial  powers  of    charity  commissioners,   100,    132,   187,    188, 

189,  201,  227,  238,  668,  659.  See  Nbw  Trustbbs  ;  Rkxoyal 
OF  TsnsxBBs;  Soeoolicabtsb ;  Ofvickb;  Schbioi;  Stock; 
Veshko. 

3.  Notice  of  intention  to  exercise  powers,  100,  132,   187,  664,   666. 

See  NonoB. 

4.  Limit  of  jurisdiction,  100,  132,  188,  194,  566.    See  Ceabitt  Cox- 


6.  Contentious  cases,  100, 132, 188,  666. 

6.  Kotice  of  orders ;  objections  or  suggestions,  100,  132, 188,  227,  336, 

666. 

7.  Publication  of  orders,  100,  133, 188,  567. 

8.  Appeal  against  orders  of  Booid,  86,  101,  188,  228,  507,  668.    See 

Appeal. 

9.  Bespondents  on  appeals,  133,  188,  669. 

10.  Powers  to  apply  to  beneficiaiy  corporations,  101,  133,  188,  669. 

See  Bbnefkhabt  Cobpobatiov. 

11.  Jurisdiction  of  County  Courts  enlarged,  99,  185,  343,  669.    See 

CouhttCoubt. 

12.  Official  trustees  of  charitable  funds  may  be  empowered  to  receive 

arrears  of  dividends,  188,  569,  570.    See  Official  Tbubtbbs  of 
Ceabitablb  Edsds. 

13.  Becoveiy  of  uoeseBsion  of  premises,  100, 228, 670, 571 .    See  Sohool- 

iCAffTEB;  Offioeb;  Bbrzfioiabt. 

14.  Removal  of  schoolmaster,  86, 100,  671,  572.    See  Sghoolxastkb. 

15.  Power  to  apply  capital  for  beneficial  purpose,  100,  265,  272,  672. 

See  Capital. 

16.  Majority  of  trustees  may  deal  with  estates  [repealed],  673.    See 

17.  Official  trustee  only  liable  for  loss  caused  by  neglect,  238,  306,  573. 

See  Official  Tbubtbes  of  Chabitable  Fuedb. 

18.  Accounts  of  official  trustees  to  be  laid  before  Parliament,  238,  573, 

574. 

19.  Transmission  of   documents  for  examination,  574.      See  Docu- 


20.  Enforcement  of  orders,  574.    See  "Esfobosmxhcp, 

21.  Minutes,  574. 

22.  SaUuy  of  secretary  [repealed],  575.    See  Salabt. 

28.  Orders  to  be  an  indemnity  to  Bank  of  England,  576.    See  Bahz  of 
Eeolaiid. 
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CHARITABLE  TBUSTTS  ACTB-^eontitmed, 
ChAiitable  Tnisti  Act,  IMO^-eamtmuml, 
■ec.  24.  Gommiasioinen  Ac.  exempt  from  serring  on  juries  [repealed],  676. 

25.  fiOiart  title,  576. 

Oharitabto  Tmats  Act,  1862, 
■ec.  1.  No  proTinon  in  Act  of  Puliament  or  order  of  Court  to  ezdnde 
jnxiadiotion  of  charily  oommiesionerB,  681,  682. 

OharitaUe  TmsU  Act,  1860, 

see.  1.  Short  title,  683. 

2.  Extent,  583. 

3.  Acts  to  be  oonetroed  together,  683. 

4.  Amendment  of  sect.  3  of  Charit.  Troats  Amend.  Act,  1866..  100, 

187,  684.     See  KonOK 
6.  Mode  of  ajyplication,  684.    See  Chabttt  Cohxibbiohzbs. 

6.  Power  to  msert  incidental  proYiaions  in  orders,  684. 

7.  Notice,  684.    See  Nonas. 

8.  Discharge  of  order,  586. 

9.  Employment  of  persons  to  prepare  and  defend  scheme,  686,  686. 

SteBoBSMM. 

10.  Appeal,  101,  586.    See  Ajtbal. 

11.  SeiTice  of  Att.-Oen.  by  appellant,  101,  686. 

12.  Ifajority  of  trustees  may  deal  with  charity  estates,  234,  254,  266, 

268,  270,  272,  686,  687.     See  Tsustebs. 

13.  Legal  proceedings  by  trustees,  587.    See  Tsxjbtkes. 

14.  Ai^cation  by  exempted  charities  to  hare  benefit  of  Act,  233,  286, 

688.    See  supra.  Exemptions. 

15.  Extension  to  registered  place  of  worship,  21,  134,  188,  286,  689. 

See  'Bulge  of  Wobship. 

16.  Treasury  to  fix  scale  of  fees,  690,  591.    See  Fbes. 

17.  B^l,  691. 

Oharitable  Trosta  Act,  1887, 
sec.  1.  Short  title,  692. 

2.  Appointment  of  assistant  commissioners,  692,  593.    See  Abbosaxt 


3.  ProTision  for  absence  of  secretary,  693.    See  Sxcbbtabt. 

4.  Official  trustees  of  charitable  funds,  188,  189,  238,  694,  695.    See 

OfTIOIAL  TBXTBTEES  of  ChASITABLB  FUNTfl. 

6.  Power  of  official  trustee  of  charity  lands  to  take  and  hold  land, 

696. 
6.  Repeal,  595. 

CHARITABLE  USES,  STATUTE  OF, 
charity,  definition  of,  furnished  by,  1. 
within  express  words,  1. 
within  spirit,  1. 
commissions  under,  376,  377,  445,  446. 
exemptions,  446,  446. 
extent  of  jurisdiction,  377,  446,  446. 
issued  during  Commonwealth  void,  446,  n. 
last,  when  issued,  446. 
proceedings  filed,  446. 
defective  appomtment  aided  under,  68. 
liberal  construction  of,  68,  n.,  377. 
preamble,  enumeration  of  charitable  objects  in,  1,  442. 

preseryation  of,  by  Mortmain  and  Charit.  Uses  Act,  1888.. 2, 
442,  443. 
reference  to  charities  within,  to  be  construed  as  reference  to  charities  within 

preamble,  2,  443. 
repeal  of,  2,  442. 

CHARITIES  AND  OTHER  PUBLIC  PURPOSES,  gift  for,  good,  38. 

'«  CHARITIES,  SOCIETIES,  AND  INSTITUTIONS,"  gift  for,  good,  38. 
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CHABnr.    SeeOT'VRiB;  Gnrio Ceaxitt ;  LaaAcnr;  Tsuer. 

advowBon  when  held  on  charitable  troBt,  13,  322,  699,  702.      Se$  As- 

TOVBOV. 

aged  impotent  and  poor  persons,  relief  of,  oharitable,  1,  2. 
animals,  trust  for  benefit  of,  when  charitable,  10,  15.     Se0  Ajidcalb. 
apportionment  of.    See  APFOBTioincsNT. 

apprenticing  poor  children,  trust  for,  charitable,  3.    See  AmsamontQ* 
benefices,  augmentation  of,  charitable,  7. 

benevolence  and  general  liberality,  trust  for,  not  charitable,  17,  36,  37* 
Bibles,  distribution  of,  10. 

captlTCs,  redemption  of,  charitable,  1,  442.    See  Captivbs. 
chambers,  whether  property  charitable,  may  be  determined  at,  338,  496. 
ohapel.  Dissenting  or  JEUnnan  Catholic,  trust  for,  charitable,  10,  20 — 22. 
SeeCHAFSL, 

seeut  private,  6. 
Gharit.  Trusts  Acts,  meaning  of  charity  in,  532,  537. 
church,  trust  to  buUd  endow  or  repair,  oharitable,  1,  6,  13,  442. 

anv  part  of  fabric  of  churui,  6.     See  Chttbch. 
churdmrd,  trust  to  repair,  charitable,  6.    See  Ceubohtasd. 
City  ox  London,  land  purchased  by  waod  of,  not  charitable,  16. 
class,  limited,  trust  for,  when  charitable,  3,  n.,  4. 

not  trust  for  least  wealthy  of  wealthy  class,  6. 
oolony,  general  benefit  of,  chiuitable,  11. 
company  for  promoting,  power  of,  to  hold  land,  385,  431. 
country,  general  benefit  of,  charitable,  11. 

Dissenters,  general  benefit  of,  charitable,  10,  20—22.    See  Dxbbbrtbbs. 
doles,  distribution  of,  charitable,  3.    See  Douse. 

education,  trust  for,  when  charitable,  5,  6,  29,  366,  n.     See  Bduoaxxov. 
emi^fration,  trust  for,  charitable,  2. 
families,  trust  for  particular,  not  charitable,  16,  17. 
fortifications,  maintenance  of,  charitable,  14. 
freemen  of  borough,  trust  for,  whether  charitable,  13,  70,  n. 
friendly  society  whether  charitable,  4. 
gospel,  trust  for  spread  of,  charitable,  10. 
hospitals  almshouses  asylums  &c.  charitable,  3,  4. 

trust  for  inmates  of,  charitable,  2. 
house  of  correction,  maintenance  of,  charitable,  1,  13,  442. 
individual,  leg^acy  to  particular,  not  charitable,  8,  9. 
inhabitant,  general  taiefit  of,  charitable,  11  ^/  m^.    See  Ixsaxoamtb. 
Joanna  Southcote,  distribution  of  works  of,  charitable,  11. 
labourers*  cottages,  trust  to  build,  on  particular  estate  not  charitable,  3. 
learning,  advancement  of,  charitable,  5,  6.     See  Eduoaxxov. 
lectureenip,  trust  for  founding,  when  charitable,  6,  6. 
legacy  immediately  payable  may  be  charitable,  8,  n. 
libraries  museums  &c.  trust  for,  charitable,  15. 
lifeboat,  trust  for,  charitable,  14. 
marriages  of  po(nr  maids,  trust  for,  oharitable,  1,  442. 
meaning  of,  as  employed  by  Court,  1  et  seq.f  442,  443. 

Charit.  Trusts  Acts,  in,  2,  532,  657. 

derived  from  Statute  of  Charitable  Uses,  1  et  eeq. 

Income  Tax  Act,  in,  361—366.    See  Iircoxx  Tax. 
missionarv  purposes,  trust  for,  not  charitable,  17. 
municipaf  corporation,  property  of,  whether  charitable,  13,  70,  n.,  728, 

729. 
national  debt,  gift  towards  paying,  charitable,  11. 
natural  theology,  legacy  to  establish  essay  on,  void,  11. 
nuns  &c.,  gift  for  distribution  by,  when  charitable,  9. 
organist,  providing  stipend  for,  diaritable,  6. 

in  Roman  Catholic  chapel,  22. 
ovphana,  trust  for,  charitable,  1,  3,  442. 
ojvters,  right  to  itedge  for,  12. 

parish  or  town,  general  benefit  of,  charitable,  11,  12,  29,  699.    See  Pabisr. 
parsonage,  repair  of,  oharitable,  6.    See  Passoxtaqb. 
pasture,  trust  of,  for  inhabitants  charitable,  12. 

not  affected  by  acquisition  of  freehold,  112. 
poor,  general  benefit  ol,  charitable,  1,  2,  3,  14,  29.    See  Poob. 
poor  relations,  gift  for,  when  charitable,  4,  5,  29.    See  Rblatiokb. 
poorer  dasses,  trust  for,  charitable,  3. 
T.  3m 
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CHARITY— ^antmusd, 

'<  poorert  **  of  cUm,  trust  for,  when  chsritable,  5,  103. 
poverty  and  distress,  relief  of,  charitable,  2 — 5. 

intention  to  relieye,  how  far  necessary  to  constitate  fnut  cJiaritahhs 
S,  n.,  11  0t9eq,,  366,  n. 
prayers  for  soul,  trust  for,  not  charitable,  9.    5ar  Pha.tkb8. 
preacher,  trost  to  provide,  charitable,  7. 
prisoners,  redemption  of,   when  charitable,    1,   3,  n.,    17,    93,    442.    8m 

pBIBONXBfl. 

private  chapel,  gift  to  chaplain  of,  not  charitable,  8. 

trust  to  maintain,  not  charitable,  6. 
private  charity,  trust  for,  not  charitable,  16,  36. 

what  is,  3,  n.,  16,  36. 

not  becaose  confined  to  limited  class,  3,  n.,  16,  n. 
private  institution,  trust  for,  not  charitable,  16,  17. 

what  is,  16, 17. 
«  public  and  private  charities,"  trust  for,  charitable,  16. 
puUio  charity  alone  reoogfuized  by  Court,  16,  36. 

what  is,  within  exemption  of  apprentioeehip  deed  from  stamp  doty, 
359,  360. 
publio  institution,  gift  for,  charitable,  16. 

what  is,  16. 
publio  purposes,  trust  for,  charitable,  11 — 17,  29.    See  Publio  PuxFOsas. 
Queen  Anne's  Bounty,  gilt  to,  charitable,  7. 

rates  and  taxes,  funds  derived  from,  whether  charitable,  14,  16,  70.    See 
Rates. 

relief  of,  charitable,  11,  13,  14,  106. 
relations  and  kindred,  education  of,  charitable,  6,  6. 
religion,  advancement  of ,  charitable,  6 — 11,  29.     See  RjsuatOM, 
religious  institution,  gift  for,  when  charitable,  8,  9. 
repair  of  bridges  ports  highways  &c.  charitable,  1, 13,  14,  442. 
Ronmn  Catholics,  general  benefit  of,  charitable,  10,  21,  22.     Set  Boiuv 

Catholics. 
Boyal  Geographical  Society,  gift  to,  charitable,  15. 
Koyal  Humane  Society,  gift  to,  charitable,  15. 
Koyal  Literary  Society  of  London,  gift  to,  charitable,  15. 
Koyal  National  Lifeboat  Institution,  gift  to,  charitable,  15. 
Boyal  Society,  gift  to,  charitable,  15. 
scholars  at  universities,  maintenanoe  of,  charitable,  1,  442. 
scholarships  prizes  &c.,  establishment  of,  charitable,  6,  6. 
school,  endowment  or  maintenance  of,  charitable,  1,  5,  442. 
schoolmaster,  gift  to,  when  construed  as  charitaUe  giit  to  school,  103. 

maintenance  of,  charitable,  5.     See  QoBOOUtABTSB. 
sea  wall,  repair  of,  charitable,  12. 
sick,  relief  of,  charitable,  1,  442. 
source  of  fund  immaterial,  12,  14,  16. 
tenantry  of  donor  not  being  poor,  gift  to,  not  charitable,  3. 
tomb  or  monument  not  part  of  chuidi,  trust  for,  not  charitable,  7.    See 
Tomb. 

eeette,  when  part  of  church,  6. 
trade,  trust  for  members  of,  oharitable,  3,  4. 
tradesmen  &c.,  aid  of  young,  charitable,  1,  442. 
turf  common,  trust  for,  charitable,  12,  13. 
widows  and  orphans,  relief  of,  charitable,  3. 
workhouse,  trust  for,  charitable,  14,  699. 
for  inmates  of,  2, 35. 

CHARITY  COMMISSIONERS, 

accountant's  branch  how  far  to  be  controlled  by  oi&oial  trustee,  788. 
accounts  and  statements,  power  to  require,  471,  587.    See  Acoottntb  axd 

&IATBMESIT8, 

accounts  to,  by  charity  trustees,  &o.,  282,  554 — 556.     See  Aooottst. 
additional,  appointment  of,  under  City  of  Lond.  Parodi.  Charities  Act^  464, 
699,  700. 
under  End.  Schools  Acts,  467,  663. 
Agricultural  Holdings  Act,  consent  when  required  to  charging  land  under, 
272,  768. 
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allotments,  lowers  and  duties  as  to.    See  Allotmektb. 
certificate  of  exemption,  power  to  grant,  691. 
detemuning  how  mnoh  of  land  held  partly  for  poor  to  he  allotted, 

689. 
enforcement  of  letting  in,  690,  691. 
roles,  consent  required  to,  689,  690. 

schemes,  compulsory  provision  in,  for  allotments,  185,  162,  695. 
transfer  of  Lmd  for,  to  sanitaiy  authority,  consent  to,  686,  697. 
working  of  Allotments  Extension  Act,  1882.  .460,  461. 
Allotments  Acts,  powers  of  charity  commissioners  not  affected  hy,  263,  489, 

687,  696,  783. 
alteration  of  scheme  hy.    See  Ajutebation  of  Sohbmb. 
appeal  a^j^aanst  orders  of,  567—569.    See  Appeal, 

discretion  when  interfered  with,  101,  138,  n.,  568,  680. 
application  to,  forms  of,  797  et  aeq.    See  Fobxb. 
corporation,  hy,  when  under  common  seal,  811. 
how  made,  665,  584. 

tmstees,  hy,  not  entertained  till  accounts  furnished,  560,  812. 
who  may  make,  558,  565,  584. 
appointment  of,  466. 
on  vacancy,  466. 

surviving  or  continuing  may  act  pending  new  appointment,  466. 
apportionment  of  parochiid  charities  hy,  176,  539,  540.    See  Paboghzal 
GHABrrzBS. 
of  Bom.  Cath.  charities  partly  superstitious,  576,  577. 
who  may  apply,  576. 
arhitration  of,  reference  of  disputes  to,  529,  530,  556.    See  ABBiiBixiON. 
assistant  commissioners.    See  AaaxBTAin  Ck>xxzB8iONB&. 
City  of  Lond.  Paroch.  Charities  Act,  under,  700. 
End.  Schools  Acts,  under,  653. 
architects  actuaries  surveyors  &c.,  appointment  of,  under  City  of  Lond. 

Paroch.  Charities  Act,  700. 
audit,  have  no  power  of,  460,  458.    See  Attdit. 
authentication  of  acts  orders  schemes  ftc.  of,  636. 
hazristers,  what  commissioners  must  he,  467>  468. 

chief  commissioner  must  he,  468. 
henefioial  purpose,  power  to  authorise  expenditure  for,  265,  572. 
hishop  of  one  diocese  for  hiahop  of  another  as  bhaiity  trostee,  power  to 
substitute,  189,  190,  451,  452,  670—672.    See  Bishop  ;  Bishops  Tbxtsib 
Substitution'  Aoi. 
Board,  to  sit  as,  469. 

two  may  form,  469. 
building,  consent  required  to  alteration  or  erection  of,  in  oase  of  City  of 
Lond.  diarity,  720. 
in  oase  of  endowed  school,  686,  637. 

eeeue  repair  of  flTisting  building,  636,  637. 
capital,  are  admmistrators  of,  not  of  income,  455. 

expenditure  of,  power  to  authorise,  265,  484,  485,  572.    See  Capital. 
cathedral  school,  power  to  propose  increase  of  endowment  of,  620,  621. 
certificate.    See  Mfra,  Order, 
chambers,  power  to  authorise  applications  at,  495. 
Charit.  Tnists  Act,   1887,  alterations  in  organization  effected  by,  465, 

592  ei  eeq. 
chief  commissioner,  qualification  of,  468. 
Ci^  of  Lond.  Paroch.  Charities  Act,  duties  and  powers  under,  698  et  »eq. 

See  Cm  op  Lokb.  Pabooh.  Ghabitieb  Act,  1883. 
clerks,  appointment  of,  468. 

City  of  Lond.  Paroch.  Charities  Act,  tmder,  700. 
End.  Schools  Acts,  under,  653. 
compromise,  power  to  sanction,  809,  488,  549.     See  CoxPBOiaSB. 
consols,  power  to  determine  questions  as  to  conversion  of,  275,  276. 
contempt  of  Court,  non-compliance  is,  473,  538,  539.     See  Coxvtbmpt  of 

COUBT. 

contentious  cases,  not  bound  to  exercise  jurisdiction  in,  565. 
copies  of  documents.     See  Copies. 

corporation,  application  by,  when  under  common  seal,  811. 
counsel,  hearing,  564. 

3m2 
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lar  dinict 
Chanoeiy  ] 
majd' 
ofder 


CHAKnr  COKmaSlOWB&--eomimmd. 

Coontj  Conrt,  pow«n  in  rektion  to  jnriadieiion  of.    See  Coumrr  Oouar. 

dinict  applioatioiia  within    jnriadiction  of,  to  be  taken  befon 
lanoety  Dincion  or  Palatine  Court,  132,  343,  501. 
r  direct  to  which  Court  application  abaU  be  made,  343,  600,  501. 
of,  when  most  be  confixmed  br  charitr  oommianoneny  133,  343, 
502,603. 
Crown,  Tiaitatoiial  powers  of,  oTer  endowed  schools  exercised  bj-,  76, 616. 
ey^prie  doctrine  how  applied  bj,  663,  664. 
deposit  of  deeds  with,  232,  233,  516,  516. 
discharging  or  Tarying  orders,  686. 
dissentoB,  jnzisdiciion  extends  to,  21. 

diTidends,  maj  authorise  official  trostees  to  reoeiTe  anears  of,  569,  670. 
pajment  of,  under  Lands  Clauses  Act,  leave  of  charity  commissianen 
not  required  to,  281,  282,  342. 
documents,  power  to  require  inspection  copies  and  extracts  of,  471,  473^ 
powor  to  retain,  574. 

production  of,  power  to  require,  471,  637 — 639,  674.    See  'Paaaaanoa 
ovDocuKsm. 
emplojrment  of  perwrns  to  prepare  schemes  or  assist  in  inquiries,  685. 

costs  of,  586,  586. 
endowed  schools,  inspection  of,  469.    See  lasFBoncoK, 

▼Isitatorial  powers  of  Crown  as  to,  to  be  exercised  by  ohari^  oommis- 
sioners,  76  ,615. 
Endowed  Schools  Acts,  duties  and  powers  under.    See  Ehdowsd  Soonxtts 

Aon. 
endowed  schools  oommiafdonera,  transfer  of  powers  of,  to  charity  oommis- 
sioners,  467,  662. 
powers  exerciseable  bj  charity  oommissianerB  of  their  own  motion, 
654. 
enforoement  of  orders,  473,  638,  639,  574. 

Allotments  Extension  Act,  1882,  under,  691. 
Citr  of  Lond.  Paroch.  Charities  Act,  under,  699,  722. 
enfranchisement  money  of  charity  manors,  power  to  apply,  255,  763. 
enrolment  of  deeds  wiUs  Sec.  with,  664.    See  Enboimsbit. 

of  deed  or  will  giving  property  for  park  elementaiy  school  or  museam, 
423,  424. 
enrolments,  power  to  require  copies  and  extracts  of,  471,  472. 
examination,  power  to  require  attendance  of  witnesses  for,  472,  473,  538. 

^  WirmtsBBS. 
exchange,  power  to  authorise,  267,  489.    See  Exokasos. 
payment  for  equality  of,  549. 
re-inTestment  m  land,  power  to  authorise,  651. 
validity  of,  267,  493,  662. 
exempted  cnarities,  power  to  extend  Charit.  Trusts  Acts  to,  688,  589. 
extracts  of  enrolments  documents  &o.,  power  to  require,  471,  472. 
fees,  power  to  frame  scale  of,  590,  691.     See  Fkrb. 
fuel  allotment,  power  to  authorise  exchange  of,  269,  768. 

power  to  make  scheme  for  application  of,  as  recreation  ground  or  field 
garden,  136,  162,  7^7,  768. 

S^vemors,  constitution  of  bodies  of,  by  schemes.    See  Gk>vxBirOB8. 
ouse  of  Commons,  paid  commissioners  cannot  sit  in,  468,  469. 
income,  do  not  intenere  in  administration  of,  466. 

income,  certificate  of  charity  commissioners  evidence  as  to,  337,  n.,  343,  n., 
608,  609. 
End.  Schools  Acts,  for  determining  right  of  appeal  under,  632. 
parochial  charities,  for  determining  power  to  apportion,  &40. 
income  tax,  power  to  certify  exemption  firom,  647. 
incorporation  of  charity  trustees  by,  673  et  eeq.    See  Chabitablb  Ted8EI0 

iKOOBPOBATIOZr  AoT,  1872. 
indemnity  to  Bank  of  England  companies  &o.  by  order  for  payment  or 

transfer,  676. 
information  as  to  charities,  power  to  require,  471,  637. 

not  from  persons  claiining  adversely,  474,  637. 
inquiry,  power  of,  into  condition  and  management  of  charities,  470,  637  ^ 
aeq.    See  Inquibt. 
under  City  of  Lond.  Paroch.  Charities  Act,  700,  701.    See  Oar  Of 

LovDOir  Paboohzal  Chabitzes  Act,  1883. 
under  End.  Schools  Acts,  634. 
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inonizy,  when  may  direct  aamgtaiit  ooxnmiflsioner  to  hold.     See  AaBSSiAxr 

CoManBSLOJSEaa. 
inspection  of  oiden  appointing  or  remoying  tnuteee  or  establishing  schemes, 

inspectors.    See  Iitbfxotobs. 

investment  of  f  ands  in  Court,  leave  not  required  to  application  for,  281, 282, 
341,  342,  480,  481. 
of  proceeds  of  sale  exchange  or  partition,  orders  for,  how  effected, 

279,  651. 
practice  as  to,  546.    See  Invesiicsnt. 
Jews,  jurisdiction  extends  to,  21. 
jnries,  not  exempt  from  serving  on,  676. 
land,  purchase  en,  power  to  authorise,  494,  672.     See  Laio). 

re-investment  m,  of  proceeds  of  sale  exchange  or  partition,  power  to 
authorise,  279.  651. 
Lands  Glauses  Act,  leave  not  required  to  payment  into  Court  under,  280, 
48 1 .    See  Lands  Clausss  Act. 
to  dealing  with  funds  paid  in  under,  480,  481. 
to  sale  under,  266. 
lease,  power  to  authorise,  266,  484,  486,  689.     See  Leise. 
legal  proceedings,  leave  when  required  to,  99,  237,  238,  316,  476  et  eeq. 
See  Legal  Pboobedinos. 
power  to  certify  cases  for,  to  Att.-G^.,  99,  484. 
letting,  power  to  establish  scheme  for,  662. 
literary  and  scientific  institution,  leave  when  necessary  to  conveyance  of 

charity  property  for,  264,  266. 
messengers,  appomtment  of,  468. 

mines,  power  to  authorise  working  of,  266,  484,  485.    See  Miees. 
minutes  as  to  proceedings  to  be  xnade  by,  469. 

copies  to  be  laid  before  Parliament,  469. 
issue  of  fresh,  contemplated,  469. 
of  orders  Ac,  469,  470.    See  infr/ty  Orders, 
proceedings  under  Charit.  Trusts  Act,  1860,  as  to,  674. 
mortgage,  power  to  authorise.    See  Mobtoaoe. 

to  raise  funds  for  repairs  and  improvements,  266,  272,  485. 

for  any  benefioiar  purpose  consistent  with  trusts,  272, 

672. 
for  payments  for  equality  of  exchange  or  partition,  273, 
649. 
repayment,  487,  548,  549. 
municipal  charities,  trustees  of,  usually  appointed  by,  200,  n.    See  Muin- 
GZPAL  CHABmas. 
jurisdiction  as  to,  not  interfered  with  by  Munic.  Corpor.  Act,  1882 . .  785. 
mumdpal  corporations,  dissolved,  power  to  make  schemes  as  to  property  of, 

70,  n.,  135,  200,  466,  730,  731.     See  MiTinoiPAL  Cobfobatioe. 
notice  of  apportionment  of  parochial  chuities,  540,  541. 
to  special  visitor,  85,  641. 
Chambers  or  County  Court,  of  application  to,  power  to  give  directions 

as  to,  607. 
jurisdiction,  of  intention  to  exerdse,  664,  566. 

not  of  order  modified  according  to  objections  or  suggestions,  684. 
not  to  trustees  privy  to  application,  684. 
scheme,  of  pnnposecf  order  establishing,  666,  667. 
trustees  &c.,  of  proposed  order  appointing  or  removing,  666,  667. 
number  of,  466,  663,  699,  700. 
oath,  may  require  accounts  and  statements  to  be  verified  on,  537. 

power  to  administer,  472,  473,  637,  638,  698,  699. 
oflBce  of,  deposit  at,  of  scheme  requiring  authority  of  parliament  and  of 

certificato  of  approval,  516,  519,  554. 
officers,  existing,  not  affected  by  Charit.  Trusts  Act,  1887.  .596. 
official  trustee  of  charity  lands.    See  Official  Tbubtee  of  Ohabitt  Laem. 
cannot  impose  active  duties  on,  513. 
copyholds,  practice  not  to  vest,  in,  664. 

may  direct  concurrence  of,  in  conveyance,  ftc,  491,  612,  661,  806. 
power  to  vest  land  in,  559. 
official  trustees  of  charitable  funds, 

ooi^es  of  orders  as  to,  when  to  be  transmitted  to  charity  oominiiBionen, 
646. 
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oi&cud  tnutees  of  charitable  hmdB—comiimidi. 

diTidends,  may  anthorue  official  tmstees  to  leodre  azrean  of,  569,  570. 

payment  oat  to,  on  what  terms  charity  oommiBsioners  consent  to,  356,  n. 

tnuusfer  or  payment  to  or  by,  power  to  order.    See  Offioial  Tbxtbxbb 

OF  Chabrablb  Fuvss. 

opinion  or  adnoe,  power  to  gire,  230, 231, 474,  475.  See  Ofihiov  ob  AoTiim, 

orden, 

authentication  and  proof  of,  536. 
books,  to  be  entered  in,  469,  470,  536. 
certified  copies  evidenoe,  470|  536. 
signatore,  470. 
effect  of,  586. 
enforcement  of,  473,  538,  539,  574. 

Allotments  Extension  Act,  1882,  under,  691. 
City  of  Lond.  Paroch.  Charities  Act,  under,  699,  722. 
incidental  proyisions,  power  to  insert,  584. 
investment  &c.,  for,  how  ^ected,  551. 
irregularity  no  objection,  685. 

power  to  discniffge  or  yary  for,  685. 
I>erBons  may  be  employed  to  defend,  585,  586. 
recitals  of,  what  stated  in,  559,  560. 
parochial  charities,  power  to  apportion,  176,  539,  540.      See  Paboohial 
Chabities. 
how  usually  dealt  with  on  division  of  parishes,  540. 
partition,  powers  in  connection  with.     See  Pabtttion. 
payment  out  of  Court,  whether  leave  required  to  application  for,  281,  282. 
481. 
to  official  trustees,  on  what  terms  sanctioned,  356,  n. 
petition,  leave  when  required  to,  99,  336,  480.    See  Petition. 
place  of  worship,  consent  required  to  assurance  by  charity  trustees  for,  758. 

powers  how  far  extend  to,  21,  n.,  589,  590.    See  Piage  of  Wobship. 
powers. 

Act  of  Parliament  or  charter,  in  case  of  charity  governed  by,  562. 

See  Aoi  of  Tamuaxss^  ;  Chabteb. 
advantage  derived  from  exercise  of,  451,  514,  810. 
Allotments  Acts,  not  affected  by,  253,  489,  687,  695,  783. 
Couri;,  application  to,  as  to  matten  within  jurisdiction  of  cominissionemy 

rare,  460,  461. 
England  or  Wales,  charities  abroad  applicable  in,  are  within,  101,  133, 

467,  533. 
English  or  Welsh  charities  applicable  abroad  are  within,  101, 133,  467, 

633. 
exemptions,  522—524.    See  Chabttable  Tbttbtb  Acts. 
how  far  affected  by  Act  or  decree  providing  for  approval  of  Court,  581, 

682. 
judicial,  co-extensive  with  those  of  judge  at  chambers  or  County  Court, 
450,  668. 
where  charity  income  exceeds  50/.,  only  exeroiseable  on  application 
of  trustees,  460,  565. 
proposed  extension,  462,  453. 
nature  of,  450. 
outline  of,  99—102. 
proposed  extensions  of,  462,  453,  662. 
prison    charities,  power    to    make  schemes  for,   682,   683.     See  Pbibov 

Ceabhies. 
production  of  documents,  power  to  require,  471,  537—539,  574.    See  Pbo- 

DuoizoN  OF  Documents. 
qualification,  467,  468. 
quorum,  469. 

City  of  Loud.  Paroch.  Charities  Act,  under,  719. 
End.  Schools  Acts,  under,  664. 
recreation  ground,  consent  required  to  bye-laws  for,  756. 

scheme  for,  when  may  make,  425,  756. 
registers  &c.,  power  to  examine,  471,  472. 
relator's  action,  do  not  authorise,  316. 

rent-charge,  power  to  authorise  purchase  or  redemption  of,  253,  492.    See 
Rent-chabob. 
to  determine  land  charged  with,  254,  550. 
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repairs  and  improyemeiitB,  power  to  aathoriBe,  266,  484,  485.    8ie  Ribpatm 

AND  IlCFBOVElCElVTB. 

report  to  be  laid  before  Parliament,  519,  520. 

City  of  Lond.  Parooh.  GharitieB  Act,  to  indnde  proceedings  under,  722, 

723. 
End.  Schools  Acts,  nnder,  to  Education  Department,  649. 
Welsh  Interm.  Educ.  Act,  1889,  of  prooeedmgs  under,  667. 
repository  for  deposit  of  charily  docoments,  616,  516. 
requisitions  for  production  of  documents  attendance  of  witnesses  &c.  how 
made,  538. 
under  Gitr^  of  Lond.  Parooh.  Gharities  Act,  722. 
Boman  Gathouc  charities,  apportionment  of  trusts  for,  partly  superstitious, 
24,  25,  339,  451,  576,  677.    See  BoxAir  Gathouob. 
who  may  apply,  576. 
application  to  yalid  trusts,  576. 
jurisdiotion  extends  to,  21,  577. 
salaries,  653,  654. 

assistant  commissionen,  of,  592. 
no  decrease  to  be  made  in  existing,  654. 
repealed  provisions,  468,  535. 
sale,  power  to  auuioriBe,  253,  489.    See  Sale. 

under  Gity  of  Lond.  Paroch.  Gharities  Act,  719,  720. 
proceeds  of,  power  to  authorise  investment  in  land  of,  551. 
validity  of  sale  authorised  by,  493,  652. 
sanitary  authority,  consent  when  required  to  transfer  of  land  lor  allot- 
ments to,  697. 
scheme,  power  to  establish,  450,  559.    See  Sohbicb. 

Act  of  Parliament,  not  as  to  charities  governed  by,  562.    See  Aoi  of 
Pabxjaxent. 
eeeue,  charter,  562.    See  Ghabtbb. 
allotments,  provision  for  letting  in,  when  to  be  inserted,  136,  162,  695. 
alteration  of,  134,  562.    See  Alteration  of  Scheme. 

under  End.  Schools  Acts,  621. 
Gi^  of  Lond.  Paroch.  Gharities  Act,  under.    See  Gnr  OF  London 

Paboohial  GHABmBB  Act,  1883. 
Gounty  Gourt,  order  of,  for,  requires  consent  of  charity  oommissionerB, 

132,  343,  602,  603. 
End.  Schools  Acts,  under.    See  Endowed  Sorools  Aotb. 
letting,  for,  662. 
municipal  corporations,  for  dissolved,  186,  465,  730,  731.    See  Mxtnxci- 

PAL  CSOBPOBATION. 

outline  of  powers,  132 — 135. 

prison  charities,  for,  682,  683.    See  Peibon  Ghasztzes. 

recreation  ground,  for,  425,  736. 

requiring  authori^  of  Parliament,  516—619.     See  Sorxicb. 
aohoolmaster  &c.,  removal  of,  559.    See  Sghooucarbb. 

power  to  autiiorise  trustees  to  remove,  227,  228,  487. 
seal,  469. 
seoietazy,  466.    See  Seobbtabt. 

appointment  of  additional,  under  End.  Schools  Acts,  663. 
salary  and  tenure  of  office,  653. 

orders  ftc.  to  be  sigued  by,  470,  636. 

or  by  other  officer  authorised  to  sign  for,  693. 
services  of,  rendered  ^^tuitously,  591. 
site,  power  to  authorise  purchase  of,  278,  493.    See  Site. 
statements,  power  to  require.    See  Aooottntb  and  Statbxbntb. 
style  of,  469. 

surveyors  fto.,  appointment  of,  under  Gity  of  Lond.  Paroch.  Gharities  Act, 
700. 

none  attached  to  office,  490. 
surviving  or  continuing  may  act  until  new  appointed,  466. 
tenure  of  office  of  commissionen  and  secretary,  466. 

additional  commissioners  and  secretary  under  End.  Schools  Acts,  of,  663. 
under  Gity  of  Lond.  Parooh.  Gharities  Act, 
of,  700. 

assistant  oommissioners,  of,  598. 

derlcs  and  messengers,  of,  468. 
tnuufer  or  vesting  of  charity  property,  power  to  make  orden  fdr,  569. 
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Trustee  Belief  Act,  leare  not  required  for  payment  into  Ckmrt  under,  233, 
480,  481. 
or  to  ftpplioation  for  inrestment  of  fond  paid  in,  283,  480. 
qa.  aa  to  appUoation  for  icheine,  480. 
trofteee,  appointment  of,  187,  188,  669,  660,  661.    See  Nkv  Tsdbtkbb. 
direotionB  as  to,  after  transfer  to  Goun'^  Oonncdl,  182,  183. 
oonstitution  of  bodies  of,  by  aoheme.    See  Iiiubkbb. 
incorporation  of.    See  Chabitablb  Tbubekbb  Inoobpobaxzok  AcfT, 

1872. 
leave  administration  of  charity  to,  236,  n. 
position  of  charity  commissioners  in  relation  to,  464,  466. 
remoral  of,  187,  188,  669,  660.    See  Bsmotal  of  Tbubtbbs. 
resting  orders,  power  to  make,  187,  188,  669. 
Yisitatorial  powers, 

Court  aoes  not  interfere  in  matters  within,  93. 

Crown,  of,  orer  endowed  schools  to  be  ezeroiBed  by,  76,  86,  616.     See 

Ehsowmd  Schools  Aotb. 
schemes,  reserred  by,  to  charity  oommissioneri,  76,  77,  86,  616. 
form  of  clauses,  826,  827,  834,  836,  847. 
Welsh  Interm.  Eduo.  Act,  powers  under.    See  Wtush  Ihtbbmbdiatb  £]>uoa.- 
TiOH  Act. 
restriction  on  powers  by,  666. 
'witnesses,  power  to  require  attendance  of,  472,  473,  638«    See  WrmMwaB, 
from  what  distance,  472,  473,  638. 
oath,  power  to  administer,  472,  473,  638. 

CHABirr  COMMISSIONS, 

Chant.  Uses,  under  Stat.  of.    See  Chabitable  Uses,  Siatdtb  of. 

establishment  of  present  commission,  449, 460. 

historr  of,  446  et  eeq. 

Lord  Brougham* s  Commission,  44 7 — 149.    See  Lobd  Bbouohax'b  CoxKiBSxoir. 

GHAHnr  ORGANIZATION  SOCIETY,  gift  to,  charitable,  4. 

CHARITY  PROPERTY,  what  is,  under  City  of  Lond.  Parooh.  Charities  Aot» 
699.     See  Chabttt. 

CHARITY  SCHOOL.    See  Fbxb  School. 

contribution  to,  by  charity  in  return  for  g^tuitous  education,  246. 
inhabited  house  duty,  exemption  from,  368. 

CHARTER.    See  Leitbbs  Patent. 

charity  commissioners  establish  scheme  of  charity  founded  by,  662. 

Court,  jurisdiction  of,  over  charity  founded  by,  89,  90. 

crown  cannot  alter,  71. 

cy-prhf  whether  funds  of  charity  founded  by  charter  can  be  applied,  91. 

extinct  corporation,  71,  n.,  91,  92,  129. 

objects  impossible  to  be  carried  out,  91,  92,  129. 

where  charter  subsequent  to  foundation,  92,  129. 
matters  left  unprovided  for  by,  90,  129,  662. 
mortmain,  exemption  from,  usually  contains,  441. 
municipal  corporation,  to,  grant  ox,  731,  732. 

inquiry  as  to,  732. 
new,  crown  may  grant,  where  corporation  extinct,  71. 
trusts  of  charity  established  by,  enforced,  93,  94. 
where  corporation  extinct,  91,  92,  129. 

CHARTERHOUSE.    See  Publio  Sohool. 
boys,  mandamus  does  not  lie  to  restore,  87. 
Grammar  Schools  Act,  exemption  from,  767. 
mortmain,  exemption  from,  427. 
registration,  exemption  from,  286. 

CHATTELS.    See  Pebsovaltt. 

not  within  mortmain  proyisions,  383. 

CHEQUES, 

official  trustees,  of,  how  signed,  644,  787. 
trustees,  of,  provisions  of  schemes  as  to,  819,  863. 
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GHESTEBy  appoiiitiiieiit  of  trnsteea  in  plaoe  of  judge  of  oonnty  paktine  of,  184. 
CHIEF  BENTS,  exohange  and  partition  of,  by  land  commiBBionen,  269. 

CHIMES,  gift  to  repair,  oharitaUe,  6. 

CHOBISTEBS, 

annuity  to,  not  charitable,  6,  n. 

Bohool  for,  not  within  End.  Schools  Acta,  602. 

**  CHBISTIAN  BROTHERS,"  gift  to,  roid,  40,  n. 

CHRISTIAIHTY,  adTanoement  of,  charitable,  10. 

CHRISTS  HOSPITAL, 

City  of  Lond.  Parodh.  OhaiitieB  Act,  exemption  froni,  726. 

Qrammar  Sohoola  Act,  exemption  from,  767. 

land  tax,  how  far  exempt  from,  869. 

Lord  Brougham's  oonmiiasion,  exemption  from,  448. 

*'  pariBhioner,"  election  of  son  of,  to,  314. 

presentation  to,  gift  to  purchase,  oonditioDal  on  estate  being  sufficient,  42, 64 . 

CHURCH, 

aooonmiodation  for  persons  resorting  to,  761. 

augmentation  of,  gifts  for,  378,  434  et  teq. 

buudinff  repairing  &c.,  power  to  give  for,  486  H  teq.    See  Chuboh  Buzidiho 

AOTB. 

in  Ireland,  legacy  for,  Talid,  441.  • 
building  and  endowment  of,  charitable,  6. 
chancel,  power  to  mortgage  for  restoring,  436. 
chimes,  repair  of,  charitable,  6. 

ohurohwaraens  are  corporation  for  holding  chattels  for,  67,  68.    . 
City  of  London  chaiitiee,  applioation  of  funds  of,  in  repairing,  463,  706, 
707,  708.    See  Crrr  ov  London  Pasoghul  Gkabuxbs  Aoi,  1883. 

in  Melarc^lis  generally,  708. 
dock,  repair  of,  charitable,  6,  436. 

within  Church  Building  Act,  436. 
corporation  for  perpetuating  rights  of,  is  eoclesiastica],  68. 
ecclesiastical  commissioners,  land  fto.  may  be  Tested  in,  or  purchased  by, 
for  providing,  437. 

mnt  to,  for  future  church  if  district  created  upheld,  437. 
Established  Church,  charity  for,  cannot  be  applied  for  dissenters,  246. 

dissenting  charity  not  extended  to,  160. 

persons  not  members  of,  cannot  be  appointed  trustees  of  Church  of 
England  school,  192,  610. 

rights  of,  saved  by  Chant.  Trusts  Acta,  193,  610. 
fabric  of,  repair  of,  charitable,  6,  13,  14. 
founder  whether  can  alter  trusts,  213. 
furniture  of,  gift  for,  charitable,  6. 
future,  gift  to  endow,  good,  63,  64,  410. 

if  cUstrict  formed,  437. 

transfer  of  stock  for  building,  391. 
income  tax,  whether  trust  for  building  or  repairing  church  exempt  from, 
362,  363.     See  Inooxx  Tax. 

whether  trust  forpaying  church  expenses  exempt  from,  363,  364. 
IreUnd,  Established  Cnnroh  in,  gift  to  support,  how  applied,  33,  n. 
land  given  for  ever  for  light  or  lamp  in,  vested  in  Crown,  18. 
mortmain,  assurance  for  dhuroh  when  is,  374. 
'* necessary  occasion"  of,  what  is,  104. 
notice,  affixing,  to  church  door,  607,  666. 
organ,  repair  of,  charitable,  6. 
Paris,  in,  trust  to  maintain,  how  applied,  148. 
parish  church,  charity  to  repair,  not  apportionaUe  among  district  churches, 

construction  of  gfift  to,  103. 

legacy  for  enlarging,  held  good,  411. 
parson  is  corporation  for  holding  land  for,  67. 
particular  church,  charityfor,  not  apportbnable  among  district  ohuzches,  176. 

gift  to  build,  lapse  of,  where  unpoasihle  to  be  canied  out,  41,  42. 
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priyate  ohapel,  repair  of,  not  Gharitable,  6. 

rates*    89$  Chdbok  Baxbs. 

repair  of,  trust  for,  ohaiitable,  1,  6,  13,  442. 

or  for  repair  of  any  part  of  fabric,  6,  13. 
oharitj  for,  cannot  be  applied  in  repairing  another  ohoroh,  246. 

or  for  genenu  parochial  purpoees,  246. 
Coort  will  flee  to  applioation  of  fund  for,  626,  627. 
fimd  for,  no  veeted  interest  in,  under  City  of  Lond.  Faroch.  Gharitiea 

Act,  691. 
rector  and  churohwazdenB  are  proper  tmatees  of  charity  for,  192,  193. 
troflt  for,  when  presumed,  112. 
reparation  ornaments  Ac.  of,  gift  for,  diaxitable,  6. 

** reparations  ornaments  and  other  necessary  occasions  of,*'  meaning  of,  104. 
school.    See  Ceubch  of  £NOLAin>  School. 
service  in.    See  I>rmni  Wobsbzf. 

site,  conmanoe  of,  in  trust  for  parish  when  presumed,  111,  112. 
sites  for  additicmal  churches  &c.,  power  to  grant,  436,  437. 
licence  in  mortmain  when  necessary,  437. 

woods  and  forests  commissioners  Buchy  of  Lancaster  colleges  and 
corporations  mav  grant,  436,  437. 
sites  for  places  of  worship,  power  to  grant,  438,  768. 

chanty  commissioners,  consent  of,  when  required,  438,  768. 
corporations  justices  of  peace  charity  trustees  &c.  may  grant,  438,  768. 
grant  not  avoided  by  death  of  grantor  within  twelve  months,  396,  432, 
438. 
society  for  promoting  enlargement,  &o.  of,  69. 

tithes  land  ftc.  power  to  vest,  in  ecclesiastical  conmussioners  for  annexa- 
tion to  church,  437. 
power  to  grant  land  for  purchase  of,  for  annexation  to  church,  437. 
yduntazy  subMaiptions  to  be  raised  at  church  door,  Court  will  not  direct 

application  of,  626. 
window,  repair  of,  charitable,  6. 

CHURCH  BUILDING  ACTS, 
43  Geo.  3,  c.  108.. 769— 761. 

accommodation  for  persons  resorting  to  church,  761. 

apportionment  of  gifts  partly  valid  under,  61, 436. 

churchyard,  gift  for  repairing,  within,  6,  436. 

dock,  gift  lor  repairing,  withm,  436. 

conveyance  under,  execution  and  enrolment  of,  769. 

Chrown,  power  of,  to  giant  land  within  Duchy  of  Lancaster  (61  G«o.  3, 

c.  116),  436,  436. 
existing  rights  of  giving  and  devising  not  affected  by,  761. 
glebe  upwards  of  60  acres  cannot  be  augmented  by  more  than  one  acre, 

760. 
infants  and  lunatics,  exclusion  of,  436,  436,  760. 
Irdand,  repeal  as  to,  436. 
land  not  exceeding  one  acre,  power  to  grant,  to  churoh,  760,  761. 

up  to  five  acres,  and  personalty  up  to  60C/.,  power  to  give,  for  building 
or  repairing  church  residence  for  incumbent  &o.,  436,  769,  760. 
married  women  how  far  excluded,  486,  436,  760. 

exclusion  not  removed  by  Married  Women's  Property  Act,  1882.  • 
436. 
proceeds  of  sale  of  land  cannot  be  given  under,  436. 
secret  trust,  grant  in  pursuance  of,  good,  436. 
tomb  outside  church,  gift  for  repairing,  not  within,  7,  436. 
Later  Acts, 

ecclesiastical  commissioners,  gift  to,  for  church  if  district  created  good, 

437. 
land,  power  to  grant,  for  purchase  of  tithes,  437. 
land  tithes  &c.,  vesting  in  eodeaiastical  commissioners,  for  augment- 
ing benefice  or  povicung  church,  437. 
licence  in  mortmain  when  necessary  to  g^rants  under,  437. 
site,  power  to  g^rant,  for  church  chapel  or  churchyard,  436. 
for  residence  of  incumbent,  436. 
commissioners  of  woods  and  forests  Duchy  of  Lancaster  college 

or  corporation  may  grant,  436,  437. 
power  to  sell  or  exchange  land  for,  437. 
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OHITRGH  BUILDINa  SOdETT,  gift  to,  bharitaUd,  8. 

OHUBGH  MISSIONABY  S0GIET7,  gift  to,  oharitaUfi,  8. 

t  CHUECH  OF  ENGLAND.    See  Chubch. 

ii  

i  CHUBCH  OF  ENGLAND  SCHOOL.    See  Gbaiocab  School. 

diflsenten,  admiaalon  of,  168. 
1^  ezemptioii  from  religioiiB  instraotioiiy  168. 

master  of,  who  should  be,  220. 
^  religious  instmotiozi  in,  167. 

trustees  or  gOTeiiiors  of,  should  be  members  of  Church  of  England,  192. 
no  objection  to,  that  they  may  tnmsfer  to  school  board,  192. 
not  neoessarily  removed  because  not  members  of  Church  of  England, 
193 
what  IB,  167—169. 

CHURCH  PASTORAL  AID  SOCIETY, 
^^ift  to,  charitable,  8. 
^  in  Ireland,  gift  for,  how  applied,  149. 

CHURCH  RATE, 

abolition  of  compulsory,  209,  n. 

charges  on,  apportionment  of,  on  division  into  districts,  174. 
I  raising  and  paying,  174, 

CHURCH  TRUSTEES, 
appointment  of,  243. 
constitution  ctf,  243. 
corporation,  are,  243. 
1  fuzLOs,  application  of,  243. 

inveetment  of  funds,  243,  244,  279. 
new,  appointment  (^,  243. 
power  of,  243. 
▼estiy,  must  account  to,  244. 

CHURCHWARDENS, 

account  of  parochial  charities,  copy  of,  to  be  sent  to,  287,  565,  556.     See 

PABOCHIA&  ChABTTIBB. 

insertion  of,  in  vestry  book,  556. 

inspection  and  copies,  556. 
appovtioned  parochial  duuities,  distribution  of,  174. 
charity  commissioners,  refusing  to  account  to,  fixed  with  costs  of  motion  to 

commit,  473. 
church,  are  corporation  to  hold  goods  but  not  land  for,  67,  68. 
injunction  to  restrain,  from  int^ering  with  divine  worship,  212. 
mortmain  provisions,  application  of,  to  assurance  to,  374. 
notice,  when  must  allow,  to  be  afiOxed  to  church  door,  507. 
recreation  gpround,  when  a  corporation  for  holding,  756. 

CHURCHWARDENS  AND  OVERSEERS, 
common  seal,  have  no,  239,  n. 

corporation,  how  far  are,  for  holding  land  for  pariah,  239. 
deeds  how  executed  by,  239,  n. 
demise  to,  need  not  be  executed  by,  239,  n. 
evidence,  what  sufficient,  Ihat  land  is  parish  land,  240. 
land,  what,  vested  in,  240 — 243. 

church  rate,  land  held  for  purpose  of,  240. 
freeholds  and  leaseholds  but  not  copyholds,  240. 
legal  estate,  where  doubtful  in  whom  vested,  241. 

not  where  vested  in  known  eriHtiTig  trustees,  241 — 243. 
parish  generally,  land  held  for,  240. 
special  trusts,  not  land  held  upon,  240,  241. 
apprentice  charity,  241. 
dole  charity,  241. 
land  purchased  or  hired  bv,  for  parish,  to  be  conveyed  to,  289. 
official  trustee,  when  land  vested  in  ahurahwaidens  and  oveneen  can  be 

transferred  to,  243,  512. 
overseen,  what  number  necessary,  240. 
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CHURCHWARDENS  AND  OVERSEERS— Mfi/iniMl. 
poor,  aoqniflitioii  of  land  for  benefit  of,  378. 

appuoation  of  rent  of  land  obtained  for  benefit  of  poor,  789. 

nnsoitable  land  how  disposed  of,  788. 
ana  and  be  sued,  power  to,  239. 

Teetrr  oleik  must  keep  aooount  of  funds  distributable  by,  232. 
woiuiouae  fte.,  assnranoe  of  land  for,  when  valid  without  enrolment,  i22. 

CHURCHTARD.    Set  Bubxal  Gboxtxd. 

enlanement  of,  power  to  grant  land  for,  437. 

&rni  6i  oonveranoe,  437. 
power  to  give  land  for,  436. 
repair  of,  oharitable,  6. 

within  Church  Building  Act,  6,  436. 

Onr  OF  LONDON, 

oharitieB  of,  juzisdiotion  OTer,  under  Chant.  Trusts  Aots,  497,  498. 

under  City  of  Lond.  Paroch.  Charities  Act. 
Set  CxTT  OF  Ix»n>.  Pabogh.  CHAaxEoa  Act, 
1883. 
general  digest  of  parochial  charities  of  the  City  of  London,  464,  689. 
parishes  of,  what  included  in  City  of  Lond.  Parooh.  Charities  Act,  726,  727. 
recommendations  of  charity  oommissionerB  as  to  charities  of,  prior  to  CSty 
of  Lond.  Ptooch.  Charities  Act,  461. 

Cnr  OP  LONDON  PAROCHIAL  CHARITIES  ACT,  1888, 
appeal  from  decision  of  charity  commissionerB,  703,  704. 

charity  commissioners  may  appear  upon,  704. 

costs,  704. 

Court  unwilling  to  allow  out  of  charity  funds,  704. 

decision  final  unless  leave  given  to  appeal,  704. 

petition  or  summons,  is  by,  704. 

who  may  present,  703,  704. 

person  alleging  that  property  not  charity  property,  703,  704. 
person  claiming  vestecL  interest,  703. 
appeal  in  respect  of  scheme,  716  et  teq, 

hearing  of,  716. 

not  when  income  of  endowment  less  than  100/.,  717. 

statement  of  conmiissionerB  conduslTe  as  to  income^  717. 

Queen  in  council,  is  to,  716. 

time  for,  716. 

who  may  present,  716. 
apportionment  of  mixed  property,  702. 

assistant  commissionerB  clerKS  arohiteotB  actuaries  surreyors  &c.,  appoint- 
ment of,  700. 
bills  prior  to,  462. 

provision  for  expenses  incurred  in,  724. 
Chant.  Trusts  Acts,  to  be  construed  witii,  726. 

powers  of,  charity  commissioners  may  exercise,  without  application,  698. 
chanty  commissioners,  appointment  of  additional,  464,  699,  700. 

Act  how  carried  into  effect  by,  464. 

proceedings  before,  judicial,  699. 

recommendations  of,  prior  to  Act,  461. 
charity  property,  power  of  chiuity  commissioners  to  determine  whether 

property  is,  699. 
charity  property,  what  is,  under,  699. 

parish,  property  held  for  benefit  of,  699. 
advowson  and  vicarage,  699. 

parson  churchwardens  and  overseers,  land  vested  in,  as  corporation,  699. 

usage,  charitable  trust  inferred  from,  699. 

workhouse,  land  held  for,  699. 
Christ's  Hospital,  exemption  of,  726. 

classification  of  charity  property  as  ecclesiastical  and  general,  700  9i  mq. 
Court,  restriction  on  power  of,  99,  187,  463,  464,  720. 
definitions,  726. 

documents,  power  of  charity  commissioners  to  inspect,  699. 
**  ecdesiaatical  charity  property,*'  schedule  of,  701. 

what  included  in,  701. 
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CITY  OF  LONDON  PAROCHIAL  OHARITIES  ACT,  ISS^-^ontimted. 
enforoement  of  orders  of  oommissioners  under,  6U9,  722. 
equitable  daim,  charity  commiBdoners  may  dedaze  who  entitled  to,  702. 

compensation  for,  in  scheme,  706. 
expense  of  carrying  Act  into  e£Peot  how  defrayed,  721,  722. 

carrying  oyer  sums  to  expense  account,  706,  721,  722. 

incidence  ci,  determined  by  charity  oommissioners,  721,  722. 

surplus  or  deficiency,  how  dealt  with,  722. 
''general  charity  property,*'  schedule  of,  701. 
general  effect  of,  462,  463. 
mquiry  into  charity  property,  700  ei  $eq. 
new  goyeming  body,  establishment  of,  723  et  teq.    See  infra,  Trustees  of  the 

London  Parochial  Charities, 
notices  under,  may  be  senred  by  post,  721. 
oath,  power  of  charity  oonmiissloners  to  administer,  699. 
outline  of  proyisions,  462,  463. 
parish  official,  restriction  on  payment  of  salary  of,  out  of  charity  funds, 

720,  721. 
parishes,  what  within,  726,  727. 
post,  seryice  of  notices  by,  721. 
powers,  duration  of,  700,  Add.  p.  xcy. 

prooedure  fbr  establishing  sohemsi 

amended,  submission  of,  to  Education  Department,  714. 

amendment  on  non-approval,  714,  716. 

approyal  by  Education  Department,  714,  716. 

approyalby  Queen  in  Council,  716,  717. 

curoulation  of  draft  and  approved  scheme,  713,  714. 

circulation  of  new  or  amended  scheme,  716. 

copies  to  whom  soit,  713. 

draft,  preparation  of,  704. 

Education  Department,  submitting  to,  714,  716. 

new,  preparation  of,  on  non-approyal,  716,  717,  718. 

non-approyal,  proceedings  on,  714,  716,  717,  718. 

notice  on  publication  of  approved  scheme,  714,  716. 

objections  and  suggestions,  714. 

Parliament,  either  House  of,  may  present  address  against,  717. 

Parliament,  laying  before,  716,  717. 

petition  for  laying  before  Parliament,  716. 

petition  of  appeal  to  Queen  in  Council,  716,  717. 

practice  to  lay  all  schemes  before  Parliament,  647. 

printing  draft,  713. 

friyy  Oounoil,  hearing  of  petition  of  appeal  by,  716. 

proceedings  on  remission,  716. 

publication  of  draft  and  approyed  scheme,  718,  714. 

publication  of  new  and  amended  scheme,  716. 

Queen  in  Council,  approval  by,  716,  717. 

quorum  of  commissioners  for  approying,  719. 

remission  by  Education  Department,  714. 

remission  by  Privy  Council,  716,  716. 
production  of  documents,  power  to  require,  699,  719.      See  Paojuucnaa  or 

DOOUXBRTB. 

quorum  of  charity  commissioners,  719. 

rates,  restriction  on  application  of  charity  funds  to,  720,  721. 

report  to  Parliament,  722. 

requisitions  of  charity  commissioners  how  made,  722. 

royal  commission  of  1878  as  to,  461,  462. 

sale,  power  of,  by  charity  commissioners,  719,  720. 

proceeds  to  be  paid  to  official  trustees,  720. 
scheme, 

amendment,  718. 

commencement,  718. 

county  council  fto.,  yesting  open  spaoe  recreation  er  drill  ground 

in,  710,  711. 
'*  eoolesiastioal  charity  property"  how  applied  as  to  parishes  in  first  sche- 
dule, 706. 
as  to  parishes  in  second 
schedule,  707,  708. 
'*  educational  endowment,"  exception  of,  713. 
effect,  power  of  charity  oommiasionerB  to  carry  into,  718. 
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■Oheme  -  continued, 

eadowments  lesB  than  60  yeara  old,  ezoeption  of,  713. 
evidenoe  of,  what  in,  719. 
ezpenae  aooount,  carrying  over  to,  705. 

"  general  charity  property"  how  applied  as  to  parishes  in  first  sohediiley 

706,  707. 
as  to  parishes  in  second  sche- 
dule, 708—710. 
general  power  to  proyide  for  objects  deemed  desirable,  712. 
girls,  regard  to  be  paid  to  edncational  interests  of,  713. 
goyeming  bodies,  creation  or  union  of,  as  to  pariishes  in  first  schedule, 

710. 
interests  acquired  after  Act  subject  to,  720,  721. 
number  of  schemes,  no  limit  to,  712. 
objects  to  which  funds  to  be  a^>lied  by  trustees  of  London  pazochial 

charities  need  not  be  specified,  712,  713. 
official  trustees,  yeelang  m,  189,  704,  705. 

religious  denomination,  no  preference  for,  as  to  general  charity  pro- 
perty, 724. 
repeal  by,  of  Acts  letters  patent  instruments  &o.,  718,  719. 
trustees,  existing,  may  be  retained  or  united,  708,  710,  711,  712. 
existing  institutions,  of,  may  provide  for  payments  to,  710,  711. 
new  bodies  of,  creation  of,  711. 
**  trustees  of  the  London  parochial  charities,*'  what  charity  property  to 
be  managed  by,  708.    Sm  i^fra^  Trustees  of  the  London  Parochial 
Charities. 
Tested  interests,  must  save  or  compensate,  705. 
vesting  property,  718,  719^ 
statements  of  results  of  inquiries,  publication  of,  703. 
copies  to  whom  to  be  sent,  708. 
what  have  been  published,  708. 
''tmsteee  of  the  Lcmdon  parochial  chariiieB,"  establishment  of,  189,  468, 
723. 
commencement  of  duties,  724. 
corporation,  to  be,  723. 
how  appointed,  728. 

management  of,  what  property  to  be  under,  463,  708. 
number  of,  723. 

scheme,  election  and  conduct  of  business  to  be  provided  by,  723,  724. 
tenure  of  office,  723. 
vested  interest,  appiaal  b^  person  claiming,  703,  704. 
saving  or  compensatiTig,  705. 
i^ecincation  in  schedules,  701,  702. 
what  is,  702,  703.    See  YBmsD  LrasBBSi. 
witnesses,  power  to  require  attendance  of  and  to  examine,  699,  719.    See 

Beet.  1.  Short  title,  698. 

2.  Powers  of  charity  commissioners,  698,  699. 
8.  Appointment  of  additional,  699,  700. 

4.  Duration  of  powers,  700. 

5.  Power  to  inquire  into  charity  property  and  classify  as  eoolesiafltical 

and  general,  135,  462,  700—702. 

6.  Power  to  apportion  where  property  mixed,  702. 

7.  Vested  interests  and  equitable  claims,  702. 

8.  Publication  of  result  of  inquiry,  462,  464,  703. 

9.  Copy  of  statement  to  whom  sent,  703. 

10.  Appeal  by  person  claiming  vested  interest  or  denying  existence  of 

charitable  trust,  703,  704. 

11.  Commissioners  to  frame  schemes,  704. 

12.  Provisions  to  be  inserted  in  schemes,  189,  463,  704,  705. 

13.  Provisions  to  be  inserted  in  schemes  relating  to  parishes  in  first 

schedule,  162,  463,  705,  707. 

14.  Provisions  to  be  inserted  in  schemes  reLating  to  parishes  in  second 

Bohedule,  162,  189,  463,  707—710. 

15.  Schemes  relating  to  parishes  in  first  schedule  may  provide  for 

union  of  governing  bodies,  189,  710. 

16.  Schemes  relating  to  parishes  in  second  schedule  may  provide  for 

payment  of  moneys  to  trustees  of  ezistang  institatioDs,  710,  711. 
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orrr  of  London  parochial  cHARmES  act,  nss—etmtintttd. 

Sect.  17.  Creating  new  bodies  of  trasteee,  189,  711. 

18.  BetainiDg  or  modifying  existing  bodies  of  imstees,  189,  711,  712. 

19.  Number  of  schemes ;  general  proTision,  712. 

20.  Scheme  need  not  specify  precise  application  of  general  oharify  pro* 

perty,  712,  713. 

21.  Saving  for  endowments  less  than  fifty  years  old,  713. 

22.  Edaoational  interests  of  girls,  713. 

23.  Saying  for  educational  endowments,  713. 

24.  Schemes  to  be  printed  and  droulated,  718. 
26.  Objections  and  suggestions,  714. 

26.  Reprinting  and  droulating  anew,  714. 

27.  Approval  of  Education  Department,  714,  715. 

28.  Petition  to  her  Majesty  in  Council,  715,  716. 

29.  Proceeding^  where  scheme  remitted,  716. 

30.  Laying  tmore  Parliament,  716,  717. 

81.  Exception  as  to  endowments  under  100/.,  717. 

32.  New  scheme  on  non-approval,  717,  718. 

33.  Amendment  of  scheme,  718. 

84.  Scheme  when  to  take  effect,  718. 

85.  Effect  of  scheme,  718,  719. 

86.  Evidence  of  scheme,  719. 

37.  Quorum  of  oommissionerB,  719. 

38.  Ihroduction  of  documents,  witnesses,  &c.,  719. 

39.  Power  to  direct  sale  and  invest  proceeds,  719,  720. 

40.  Temporary  restriction  of  powers  of  Court,  99,  187,  340,  464,  720. 

41.  Interest  acquired  after  passing  of  Act,  720,  721. 

42.  Service  of  notices,  721. 

43.  Service  by  post,  721. 

44.  Expenses  <k  Act,  721,  722. 

46.  Requisitions  &o.  to  be  under  seal,  722. 

46.  Orders  to  be  subject  to  Chant.  Trusts  Acts,  722. 

47.  Report  to  Parliament,  722,  723. 

48.  Establishment  of  new  ffoveming  body,  189,  463,  723.     Set  supra, 

Trustees  of  the  London  Parochial  Charities. 

49.  Commissioners  to  make  regulations  as  to,  463,  723,  724. 

60.  No  preference  for  religious  denomination,  724. 

61.  Costs  of  Parliamentary  proceedings,  724. 

62.  Saving  for  Christ's  Hospital,  725. 
53.  Interpretation,  725. 

64.  Act  to  be  construed  with  Charit.  Trusts  Acts,  725. 
Schedules,  726,  727. 

CIVIL  ACTIONS, 

Court  for,  not  to  be  established  or  continued  in  case  of  municipal  corpora- 
tions under  Act  of  1883.  .731. 

CIVIL  CORPORATION.    See  CovPOUAnoit. 

mortmain  provisions,  extension  of,  to,  373,  374. 
Queen's  Bench,  jurisdiction  of,  over,  72. 
right  of  Crown  to  visit,  through,  72. 
trusts  enforced  against,  96. 

GLADIINa  ADYERSELT.    See  AxmaaEa  lo  avt  Osiairy. 

CLASS, 

pH  to,  upheld  though  no  objects  named,  29. 

mtended  to  be  benefited,  gnt  to  non-existent  inatitation  when  may  be 
applied  ry-pr^  for,  160. 
gift  not  extended  beyond,  146,  147,  154. 
limited,  gift  to,  may  be  charitable,  3,  n. 

CLAY,  power  of  ohazity  oommisBioineni  to  authorise  working  of,  485. 

CLERGY, 

Corporation  of  Sons  of.    See  Corforation  or  Son  or  Clsbot. 
properbr  for  benefit  d  poor,  may  be  applied  in  redeeming  land  tax  on  livings 
&c.,  274. 
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CLEBGTMEK, 

Itfgmcj  to  Clergj  Sodetr  applied  lor  widows  and  ehiUren  of,  160. 
legac)r  to  poor,  to  be  ■cieeted  bj  aaotlicr  not  cfaaritabley  8. 
orphanage  for  ehildrai  of,  charitable,  4. 


CLERK  IK  HOLY  ORDERS.    8ee 

CLERK  OF  ENROLMENTS.    See  Evsolmkht. 
sabaeqnenft  enrolmeDt  hy,  419,  422. 
zepealed  prcnrisioiis,  421. 

CLERK  OF  THE  PEACE, 

regictmiioii  of  charidei  1^,  28S,  ei  teq.    See  RnHBrnxiov. 
truiafer  to  Coontj  Comual  of  proper  lj>  held  by,  for  pablio  porpoieB,  182, 
183.    See  Couwn  Cowcn*. 

CLESXS, 

chaxitj,  of,  proriaiooa  of  flchenies  as  to  appointment  of,  819,  829,  862. 

tennie  of  offioe  of,  221. 
charitj  oommiasioners,  of,  appointment  of,  468. 

Citj  of  Lond.  Parooh.  Charities  Act,  under,  700. 
End.  Schools  Acts,  under,  663. 
salaries,  663,  664.    See  Salaxt, 
tenure  of  office,  468. 
goTeming  body,  of,  service  of  notices  on,  under  End.  Schools  Acts,  637. 

under   Citj   of   Lond.    Parooh. 
Charities  Act,  721. 

CLOCK, 

church,  gift  to  provide,  charitable,  6. 
within  Church  Building  Act,  436. 

CLOTHING, 

endowment  for,  attached  to  school  is  educational  endowment,  621. 
letting  in  allotments  of  land  held  for  providing,  686,  686. 
poor,  gift  for,  may  be  applied  in  providing,  160. 
form  in  scheme  for,  824. 

COAL,  duty  on,  charitable,  16. 

COAST,  impost  for  protection  of,  charitable,  16. 

COINS,  when  no  duty  on  legacy  of,  to  hodj  corporate,  368. 

COLLEGE.    See  UznvxBSTET. 

accession  to  foundation,  acceptance  of,  on  terms,  112. 
not  bound  to  accept,  32,  112. 
parol  evidence,  proof  of  terms  of  acceptance  by,  112,  118.    See  Pabol 

EvmENOB. 

whether  subject  to  jurisdiction  of  visitor,  88,  84. 

amotion.     See  irfra.  Removal. 

Bishops  Trusts  Substitution  Act,  exemption  from,  73,  n.,  86,  671,  672. 

chaplain,  mandamus  does  not  lie  to  restore,  87. 

Chwit.  Trusts  Acts,  exemption  from,  of  colleges  of  uniyersities,  207,  622. 

Charit.  Ubcb,  exemption  from  Stat,  of,  of  college  having  special  visitor, 
446. 

charity  commissioners,  how  far  leave  of,  required  to  legal  proceedings  relat- 
ing to  college  of  university,  624. 

deg^ree.    See  infra^  Religious  tests. 

devise  to,  to  buy  advowsons  upheld,  though  college  possessed  of  full  number 
permitted,  33. 

election  of  officers, 

minori^  not  to  have  negative  voice  in  (33  Hen.  YIII.  c.  27),  203. 
unless  election  vested  in  section  of  members,  203,  204. 
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election  of  officen—eontinued. 

statute  against  aburtes  in  (31  Eliz.  c.  6),  204. 

to  be  rend  at  election  together  with  college  ntatutes,  201. 

visitor,  bv,  77,  203. 

visitor  when  may  interfere  with,  81,  82. 
eleemosynary  corporations,  Oxford  and  Cambridge  colleges  are,  69. 
End.  Schools  Acts,  exemption  from,  in  case  of  schools  and  exhibitions  form- 
ing part  of  foundation  of  Oxford  and  Cambridge  CollegeSi  608,  609. 
See  £ndowbd  Schools  Acts. 

consent  when  required  to  scheme  abolishing  restriction  on  exhibition^ 
134,  628. 
fellow,  di4)enBation  with  absence  of,  204. 

dispensation  wi^ii  condition,  205. 

election  of.     See  suprat  Election  of  officers. 

examination,  what  regard  to  be  paid  to,  in  electing,  205,  314,  n. 

holy  orders,  when  required  to  be  in,  206. 

living,  qualification  for  holding,  205. 

mandamus  does  not  lie  to  restore,  87. 

properir^  Qualification,  205.    See  infra,  Property  qualification. 

removal  of,  by  visitors,  77,  203. 

resignation,  trustees  may  refuse,  unless  condition  satisfied,  206. 

right  to  let  chambers  is  question  for  visitor,  77,  78. 

statutes  as  to  election,  construction  of,  205,  n. 

vacation  by  accepting  professorship,  205,  n. 

when  master  must  concur  in  electing,  205. 
fellowship  engrafted  by  indenture,  83. 
gift,  may  refuse,  32,  112.     See  supra.  Accession  to  foundation. 

ey'prkt  application  where  college  refuses  to  accept,  141,  147. 

londred,  ^ft  to  college  for  education  of,  charitable,  6,  103.    See  Ejn- 

DBBD. 

for  maintenance  of  scholars,  college  beneficially  entitled  to  surplus  of,  50. 

masters  and  fellows  of  collegpe,  to,  charitable,  5. 
hospital,  how  differs  from,  69. 
income  tax,  exemption  from,  of  buildings,  &o.  of  colleges,  360,  361. 

of  stock  and  dividends  for  repair  of,  362. 
instrument  of  foundation,  arrangement  as  to  questions  on,  112. 
land  tax,  exemption  of  Oxford  and  Cambridge  Colleges  from,  369. 

redemption  of,  on  college  livings,  275. 
lease  at  low  rent,  should  not  reconmiend  successors  to  grant,  259. 
lease  by,  application  of  Disabling  Acts  to,  262,  263.    See  Dibabuno  Aon. 
Lord  Brougham's  Commission,  exemption  from,  of  colleges  of  universities, 

447. 
master,  election  of.     See  supra,  Election  of  officers. 

forms  of  admission  must  be  observed,  206. 

propertgr  qualification,  205.     See  infra.  Property  qualification. 

removal  of,  by  visitors,  77,  203. 
master  and  poor  cl,  may  be  incorporated.    See  BEVEnciABT  Cobfositiov. 
mortmain,  college  of  universities  how  far  exempt  from,  379,  427. 
Mortmain,  Statute  of,  coUeg^  of  universities  how  far  exempt  from,  379, 425 
—428. 

devise  must  be  for  academical  purpose,  427. 

enrolment  of  conveyance,  426. 
natore  of,  68,  69. 
I^roperty  qualification  of  master  or  fellow  satisfied  by  real  estate,  205. 

equitable  interest  sufficient,  205. 

need  not  be  shown  at  election,  205. 
registration,  exemption  from,  in  case  of  Oxford  and  Cambridge  Colleges,  285. 
religious  tests,  removal  of,  206.     See  Univebsxtibb  Tbstb  Act,  1871. 
removal  of  master,  fellow,  scholar,  &c.,  by  visitor,  77,  203. 

site  of,  251.     See  Sm. 
Boman  Catholic,  trust  for,  valid,  21.     See  Bokan  Catholiob. 
sale  of  advowsons  of,  263,  n. 
scheme,  legacy  when  paid  without,  125,  126. 
•oholar,  mandamus  to  compel  admission  of,  79. 

removal  of,  by  visitor,  77,  203. 
sites  for  churches,  &c.,  power  to  grant,  436,  487. 
statutes.    See  Statdtbb. 
trustees,  appointment  of.     See  Kxw  Tbuskkbb. 
T.  3  N 
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Tuitotion  of  Oxford  and  Ounbridge  GoUegeB,  7S,  74. 

eleotioii  and  remoTal  of  master  fellowB  Ac.  bj  Tudtor^  77,  203. 
jiixiidiotion  of  viaitor  oonfined  to  persona  on  foundation,  79. 

foundation  anbaaquently  annexed  how  far  aabject  to,  83. 

none  over  oommonen  or  persona  daimmg  admlaaian  to  foonda- 
tion,  79. 

qu,  whether  Crown  can  enlarge,  70. 
rerenne,  Tiaitor  may  dizeot  partioalar  applinataon  off,  82. 
who  is  Tiaitor,  73,  74. 

when  Grown  ia,  84. 

CX)LIiEQ£S  OF  PHYSICIANS  AKD  SURGEONS  are  diil  corpofationa,  68. 

OOLLEGIATE  CORPORATIONS,  agreement  for  settling  bonndazies  of  laoda 
of,  808,  n. 

OOLLIERT  ACCIDENT,  Court  will  see  to  appUoation  of  fund  for  BoStna 
from,  160,  625,  627. 

COLONIES, 

emigration.    &»  Emzokazion. 
land  in,  mar  be  deyiaed  to  chaiitj,  62,  441. 
Kortmain,  Statute  of,  does  not  extend  to,  441. 
perpetuities,  rule  against,  in,  67. 

and  exoeption  m  case  of  charitable  trusta,  67. 
prooeeds  df  English  land  cannot  be  given  for  charitable  purpose  In,  441. 
superstitious  trasts  in,  when  void,  24. 

COMMISSIONS, 

oharitj  oommiflsiona.    See  Gbabztt  CoxiaaKOire. 
Royal  commissions, 

of  1834,  on  municipal  ooiporations,  728,  729. 

of  1849.. 449. 

of  1876,  as  to  municipal  corporations  not  subject  to  Munie.  Corpor.  Ada, 

464,  728,  729. 
of  1878,  on  City  of  London  oharitieB,  461. 

report,  461,  462. 
of  1884,  on  technical  instruction,  468,  n. 
schools  inquiry  commission,  465. 
report,  466. 

COMMTTTAL.    See  Covtbkft  of  Coina. 

COMMITTEE  OF  COUNCIL  ON  EDUCATION.     See  Eduoulteoit  Dbpabt- 


meaning  of,  in  City  of  Lend.  Paroch.  Charities  Act,  726. 
meaning  of,  in  End.  Schools  Act,  600. 

COMMITTEEMEN,  responsibiliiy  of,  for  funds  misapplied  or  loet,  810. 

COMMON, 

power  of  urban  sanitary  authority  to  purchase,  432. 

rights  of,  exchange  and  partition  of,  by  land  couunissioners,  269. 

grant  of  Duchy  of  Lancaster  lands  for  churches  how  fax  ovenides, 
436. 
tuif.  trust  for,  charitable,  12,  18. 
worxhouse  &c.,  grant  of  oommon  for,  charitable,  14. 

COMMON  RECOVERY, 

devise  by  tenant  in  tail  to  charity  without,  good  under  Statute  of  Cbarit. 

Usee,  877. 
prohibition  on  acquisition  of  land  in  mortmain  by,  373. 

COMMON  SEAL, 

beneficiary  cotporation,  proyisions  as  to  seal  in  aohemee  of,  663.     See 
Bbnsfzoiabt  Cobposahon. 
form  of  scheme,  832. 
chariiy  commissioners,  of,  469. 
acts  authenticated  by,  636. 

applications  to,  by  corporation  when  to  be  sealed,  811. 
incorporated  trustees,  of,  674. 

payments  and  transfers  in  reliance  on,  protected,  679. 
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COMMON,  TENANT  IN,  aooeptanoe  of  secret  trust  b7  one,  does  not  Und 
others,  66. 

COMMONS  ACT,  1876, 

fuel  allotmeiitB,  power  of  oharitj  oommissioiiers  to  authorise  exchange  of, 
269,  767,  768. 
to  estaUiirii  scheme  as  to,  136,  162,  767. 
restriction  on  diversion  of  {dlotments,  767. 

COMMONS,  HOUSE  OF.    8e$  House  of  Coxkons. 

COMPANY, 

debenture  stock  can  be  bequeathed  to  chantry,  406. 
debentures  when  can  be  bequeathed  to  chan^,  404. 

not  where  debentures  are  mortgage  on  luid,  404. 

railway  waterworks  ftc,  can  m  bequeathed  to  charity,  404. 
indemnity  to,  acting  on  orders  for  transfer  or  payment  to  charity  trostees 
or  official  trustees,  647,  676. 
acting  on  Treasury  regulations  as  to  business  of  official  trustees,  696. 
joint  stock,  power  of,  to  hold  hind,  386,  431. 
London,  of,  gift  to,  to  increase  stock  of  com,  not  charitable,  17. 
orders  for  trtmsfer  or  payment,  must  conform  to,  647,  676. 
shares  in,  whether  can  be  bequeathed  to  charity,  402—404.     Se$  Skabbb. 

charter  or  statute,  established  by,  402,  403. 

cost-book  mininff  companies,  408,  404. 

deed,  established  by,  402. 

^,  water,  railway,  dock  companies,  &o.,  403. 

immaterial  whether  expressly  dedared  to  be  personal  estate,  403. 

joint  stock  companies,  403. 

land  Compaq,  403. 

New  Biver  Ocnnpany,  403. 

scrip  shares,  403. 
Treasury  regulations  as  to  business  of  official  trustees,  must  conform  to»  695. 

COMPENSATION, 

equitable  claim,  for,  under  City  of  London  Paroch.  Charities  Act,  706. 
for  improyements,  when  old  tenant  entitled  to,  267,  268. 

on  setting  aside  sale  or  lease,  290,  291. 
Interest  in,  when  subject  to  End.  Schools  Acts,  636,  637. 
lessee  mar  be  ordered  to  pay,  for  lease  at  under-Talue,  291. 
rights  and  powers  of  Her  Majesty,  for,  in  endowed  school  scheme,  641,  642. 
Tested  interest,  for,  under  City  of  Loud.  Parodh.  Charities  Act,  706. 
under  End.  Schools  Acts,  606—608. 

COMPETrriYE  EXAMINATION.    8e$  EzAiOKAnQN. 

COMPOUND  INTEREST,  defaulting  trustee  when  charged  with,  307. 

COMPBOMISE, 
action,  of,  318. 

oonsent  of  Attomey-General,  when  party,  required,  318. 
reference  (tf,  to  Attorney-General,  809. 
charity  commissioners,  power  of,  to  sanction,  in  case  of  daim  against 

charity,  309,  649. 
in  case  of  claim  by  diarity, 
309,  488. 
form  of  order,  492,  493. 
partition,  charity  commissioners  may  authorize,  by  way  of  compromise, 
270,  649,  660.    Ste  PiBTEXicnr. 

CONDITION, 

assuror,  in  faTour  of,  assurance  to  charity  must  not  contain,  386. 
charity,  gift  subject  to  condition  in  favour  of,  how  construed,  60,  62. 

suzpins  belongs  to  donees  beneAciallT,  62. 

mciu  where  whole  income  given  to  charity,  62,  63. 
charify,  to  transfer  to,  when  yoid,  417. 

dN2 
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COSDTnOS—amtinued. 

conditional  gift  to  charity,  54. 

estate  does  not  arise  till  condition  fulfilled,  54. 

intermediate  income  not  applicable  to  charity,  64. 

not  applied  ct/'pres  where  condition  not  fulfilled,  141. 

perpetuity,  may  be  void  for,  66. 

when  condition  satisfied,  giit  becomes  absolutei  109. 
forfeiture,  of,  108,  109.     See  Fobfeitxtbb. 
mortmain,  against  alienation  in,  yalid,  383. 

for  alienation  in,  void,  383. 
removal  of,  under  ey-prh  doctrine,  147,  148. 
trustees,  neglect  of,  to  observe,  148. 

CONDITIONS  OF  SALE,    See  Sale. 

on  sale  authorized  by  charity  commissioners,  490,  491. 
forms  required  to  be  inserted,  804,  805. 

CONGREGATION, 

acquiescence,  minority  dissenting  from  conversion  of  chapel,  when  bound 

by,  248,  249. 
chapel,  cannot  convert,  to  different  form  of  worship,  247. 
divine  service,  what  sufficient  for  performing,  108,  109. 
doctrines  to  be  taught  in  chapel,  when  may  alter,  249. 
minister,  when  may  appoint  or  dismiss,  2 1 3 — 2 15.   See  DisssNTiNa  Ministeb. 
pewholders  not  being  communicants  how  far  members  of,  213. 
rules  of  chapel,  effect  of  express  power  to  alter,  249. 

when  congregation  may  alter,  249. 
trustees  cannot  determine  whether  doctrines  held  by,  proper,  248. 
trusts  of  chapel,  cannot  alter,  247,  249. 

CONSECRATED  GROUND,  charitable  trust  of,  may  be  presumed,  699. 

CONSIDERATION.    See  MoBTXAor,  Statxttb  of  ;  Pubohasbb  ;  Yalub. 

CONSOLIDATION  OF  ENDOWMENTS  by  scheme  under  End.  Schools  Acts, 
603. 

CONSOLS,  CONVERSION  OF.    See  iNYESXiaiNT. 

CONSTRUCTION, 

Act  for  public  benefit,  principle  applied  in  construing,  424,  425. 
**  all  the  hospitals,'*  of  gift  to,  107. 
charitable  legacy,  for  ascertaining  validity  of,  28,  37. 
Charit.  Trusts  Acts,  principle  to  be  applied  in  construing,  467. 
college  statutes,  of  expressions  in.     See  Statutes. 
"  London,**  of  gift  for  hospitals  of,  107. 

Mortmain,  Statute  of,  for  ascertaining  whether  legacy  void  under,  389,  390, 
410. 
prohibition  ag^nst  purchasing  land  when  implied^  411,  412. 
parisn  church,  of  gift  to,  103. 
"  poorest**  of  dass,  of  gift  to,  103. 
R^ormation,  of  will  before,  117. 

schoolmaster,  gift  to,  when  construed  as  gift  to  school,  103. 
usage,  sanctioned  by,  when  Court  leans  to,  114. 
whether  legacy  for  person  individually  or  by  virtue  of  his  office,  8. 

CONSTRUCTIVE  TRUST, 

Limitations,  Statute  of,  applies  in  case  of,  294. 
Romilly*s  Act  does  not  apply  in  case  of,  330. 
what  is,  294. 

CONTEMPORANEOUS  ACTS  AND  DOCUMENTS  how  far  valuable  aa 
evidence,  112 — 114. 

CONTEMPT  OF  COURT, 

attachment  or  committal  for,  on  application  of  charity  commissioners,  473, 

539. 
charity  commissioners,  refusal  to  comply  with  requisitlonB  of,  is,  473,  538, 

539. 
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CONTEMPT  OF  COJIRT-^eontinutd. 

costs  of  motion  hy  charity  oommiBflioiiers  for  attaohment  or  committa], 
473,  639. 
churchwardens  refusing  to  aooonnt  ordered  to  pay,  473. 
•ecus,  vestry  clerk,  473. 

CONTENTIOUS  CASES,  charity  commissioners  not  bound  to  exercise  jurisdic- 
tion in,  565. 

CONTINGENT  INTEREST,  whether  persons  having,  should  be  parties  to 
action,  326,  327. 

CONTRACTS  of  incorporated  trustees,  not  under  seal,  when  binding,  679. 

CONTRIBCTTIONS.    See  YounrrAJSLY  SuBSOBXPnoire. 

CONTUMACY  ag^ainst  authority  of  visitor  is  ground  for  amotion,  78. 

CONVALESCENT  HOME, 

£^t  for  poor  may  be  applied  in  subscriptions  to,  159. 
form  in  scheme  providing  for,  830. 

CONVALESCENT  HOSPITAL,  application  of  funds  under  City  of  Loud. 
Paxooh.  Charities  Act  to,  463,  697. 

CONVENT,  legacy  to  Dominican,  not  charitable,  9.    See  MoNiano  Sooibtt. 

CONVERSION, 

consols,  of.    See  Inybstxent. 

trust  funds,  of.    See  BBBi.ofl  of  Tbust. 

CONVEYANCE, 

charity,  to,  whether  can  be  defeated  by  subsequent  conveyance  for  value, 

109,  110. 
charily  commissioners,  on  sale  authorised  by.     See  Salb. 

form  of,  when  official  trustee  joins,  805. 
churchyard,  of  land  for,  form  of,  437. 

land  purchased  under  Lands  Clauses  Act,  of,  773,  774 .     See  Lands  Cijlttbbs 
Act. 
form  of,  775—777. 
recreation  ground,  of,  form  of,  754,  755. 
trustees,  power  of  majority  of,  to  execute,  254. 

sdiling  may  insist  on  executing  conveyance,  251,  n. 


led, 


when  presumed,  111,  112, 

CONVEYANCING  AND  LAW  OF  PROPERTY  ACT,  1881, 
power  of  appointing  new  trustees  in,  extends  to  charities,  182. 

contrary  intention  when  shown,  182. 
retiring  trustee  need  not  join  in  appointment,  182. 

CO-OPTATIVE, 

governors,  form  of  scheme  as  to,  838. 
trustees.    SeeTsumsa. 

COPY, 

cexiifioates  and  documents  relating  to  incorporation  of  trustees,  copies  and 
extracts  of,  678. 
fee  for,  678. 
how  certified,  678. 
City  of  Lond.  Paroch.  CharitieB  Act,  of  draft  and  amended  scheme  under, 

to  whom  sent,  713,  714. 
documents,  power  of  charity  commissioners  to  require  copies  and  extracts 

of,  471,  472. 
End.  Schools  Acts,  of  draft  scheme  under,  to  whom  sent,  625. 
enrolment  of,  where  original  lost,  420,  423. 
instrument  of  foundation,  of,  when  evidenoe,  113. 

ropies  differing  from  each  other,  113. 
parochial  charities,  of  accounts  of,  how  obtained,  556. 
scheme,  provision  in,  entitling  parishioners  to  copies  of,  826,  880,  836. 
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COPTHOLD  ACT,  1868, 

enfranohiaeme&t  monej  of  bharitjr  manor  may  be  paid  to  official  trustees, 
266,  763. 

COPYHOLDS.    S0e  MiiroB. 

aflmuanoe  of,  to  oharitj,  how  effected,  27,  386,  387,  893,  440. 
churohwardens  and  oyerseerB,  not  Tested  in,  hj  69  Geo.  III.  c.   12,  s.  17.  • 

240. 
devise  of,  to  charity  without  snxrender,  formerly  good  onder   statute  of 
charitable  usee,  377. 
by  unattested  wiU,  377. 
enfranchisement  of,  application  to,  of  funds  in  Court  under  Lands  dauses 

Act,  281. 
exchange  of,  by  land  oommissionerB,  268. 
fine  on  adnuMion  of  trustee,  200. 

how  calculated  where  several  trustees  admitted,  201. 
fines  and  heriots,  payments  in  lieu  of,  on  incorporation  of  charity  trosteee, 
202,  676,  676. 
on  Testing  in  official  trustee,  201,  611. 

where  copyholds  vested  in  trustees  for  religious  or  eduoatioiial  pur- 
poses, 201,  202. 
heriot  on  death  of  trustee,  200. 

where  several  trustees,  only  on  death  of  surTiTor,  200,  201. 
mortmain  proTisions,  are  within,  440. 
Mortmain,  Statute  of,  are  within,  393,  398,  400. 

official  trustee,  cannot  be  vested  in,  without  consent  of  lord,  188,  201 ,  511. 
See  Ofvigial  Tbubtbb  of  Chabitt  LASse. 

CORPORATION, 

abroad,  legaor^  to,  how  paid,  127. 

aggregate,  what  is,  67. 

baiefidally  entitled  to  surplus  after  satisfying  charitable  trust,  when,  60, 

62.     See  Incohb. 
beneficiary.    See  Bsnhfioiabt  Cobpokatiov. 
breach  of  trust,  liable  to  account  for,  96,  301,  302,  307.    See  Bbxagb  OV 

Tbust. 
charitable  corporation,  what  is,  69.    See  Chasxtasle  Cobfo&azion. 
charity  commissioners,  application  to,  when  to  be  made  under  common  seal, 

811. 
charter,  established  by,  cannot  be  altered,  71.     See  Ckabtbb. 

funds  when  may  be  applied  ey  prie,  71,  n.,  91,  92,  129. 

new,  where  corporation  has  ceased  to  exist,  71. 
churches  &c.,  may  grant  sites  for,  436,  437. 
churohwardens  and  overseen  how  far  are,  239. 
dTil,  what  is,  68. 
costs,  charge  of,  on  fund  held  in  trust  for,  868. 

committing  breach  of  trust  are  fixed  with,  347. 

members  of,  severing  defence  and  supporting  successful  action  allowed, 
349. 

mixing  charity  land  with  their  own  not  allowed  oosts,  848. 
creation  of,  67. 

assent  of  Crown  necessary,  67. 

assent  when  presumed,  67,  n. 

chuity  commissioners,  bjT)  under  Charit.  Trustees  Incorp.  Act,  673, 674. 

common  law  or  prescription  by,  67. 
discovery  how  obtained  from,  327. 
diBsolution  of,  under  powers  of  End.  Schools  Acts,  663,  604. 

where  corporation  extinct  or  has  no  objects  remaining,  91,  92. 
divisions  of  corporations,  67,  68. 
ecclesiastical,  early  accumulation  of  land  by,  371. 

what  is,  68. 
election  and  amotion  of  members  by  visitor,  77,  203. 

minority  not  to  have  negative  voice  in,  203. 

where  deotion  vested  in  particular  number  of  members,  203,  204. 
eleemosynary,  what  is,  68. 

exchange  by,  when  within  disabling  Acts,  263,  267. 
hospital,  corporation  ma^  found,  68,  n. 

income  tax,  stock  or  dividends  of  charitable  corporation  exempt  from,  362, 
863.  , 
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CORPOEATION— «w«wM«rf. 

land  in  oommon  fields,  power  to  exchange,  extends  to,  267. 

land,  reetriotion  on  acquisition  of,  26,  27,  881  el  teq.    See  Kobikazn. 

land  tax,  may  contract  for  redemption  of,  272,  432. 

lay,  what  is,  68. 

lease  by,  to  member  of  corporation,  291,  n.    See  Lbasb. 

when  void  nnder  diaaKlmg  Acts,  262 — 264. 
legacy  to,  specific,  when  free  Irom  duty,  368. 

literary  ana  scientific  institutions,  power  to  convey  land  for,  254,  428. 
members,  acts  by  corporation  in  absence  of,  238,  n. 
mesne  rents  and  profits,  account  of,  803,  306.    See  Behtb  ahd  Fborib. 
municipal.    See  sHummBkL  Cobpobation. 
new  members  when  can  be  added,  71. 
new  trustees,  appointment  of,  in  place  of  corporation,  177, 178, 186, 662, 568. 

See  Nsw  Tbxjstbbb. 
official  trustee,  assent  of  corporation  required  to  Testing  land  in,  188,  51 1. 
open  space,  power  of  corporations  other  than  municipal  to  conrey  land  for, 

425. 
parson  churchwardens  and  parishioners,  land  may  be  vested  in,  as  corpo- 
ration, 699. 
perpetuity,  charitable  corporation  cannot  create,  for  purpose  not  bharitaUey 

56,  57. 
place  of  worship,  conveyance  for,  438,  758. 

removal  of,  from  being  trustees,  96,  177,  301.     See  BsicOVAL  0»  TmnOEB, 
Roman  Catholic  bishop  not  a  corporation,  177. 
Eomilly's  Act,  cannot  petition  under,  331. 

schoolmaster,  injunction  to  restrain  improper  appointment  or  removal  of, 
by,  223. 

may  be  corporator,  221. 
school,  power  to  grant  land  for,  438,  439. 
soiance  and  art  fto.,  power  to  grant  land  for  hutitntion  of,  428. 
sell,  how  far  corporations  can,  252. 
sequestration  against,  307. 

general  corporate  property  not  charged,  307. 
sole,  exchange  of  lands  in  oommon  fields  by,  267. 

lease  by,  not  within  disablinar  Acts,  264. 

official  trustee  of  charity  lands  is,  510. 

trustee  of  charity,  may  be,  67,  177,  n. 

what  is,  67,  67,  n. 
transaction  fraudulently  effected  in  its  name,  may  sue  to  set  aside,  300. 
trustees  of  charities  may  be,  67,  69,  96,  177,  562. 

advantages  and  disadvantages  of  corporations  being  trustees,  562,  563, 
674,  675. 

policy  of  substituting  individual  trustees  for  corporations,  562,  663. 
trustees  snd  beneficiaries,  may  be,  177.    See  Bsztbfzoiabt  Cobfobatxov. 
trusts  rested  in,  enforced,  95,  96. 
visitation  of,  67  et  eeg.    See  YzsnoB. 

Wills,  devise  to  corporation  under  old  Statute  of,  good  under  Statute  of 
Charit.  Uses,  377. 

excepted  from  old  Statute  of,  377,  428. 

GOBPORATION  BONDS,  when  can  be  bequeathed  to  charily,  408,  409. 

CORPORATION  OP  SONS  OP  CLERGT, 
land  tax,  how  far  exempt  from,  369. 
registration,  exemption  from,  oi  charitable  gift  controlled  by,  285. 

CORPORATION  STOCK,  whether  can  be  bequeathed  to  charity,  409. 

COST-BOOK  KINING  COMPANT,  whether  shares  in,  can  be  bequeathed 
to  charity,  403,  404. 

COSTS, 

account,  of,  trustees  attempting  to  overcharge  fixed  with,  848. 
Act  of  Ptoliament,  of  apphcation  for,  when  allowed,  231,  348. 

of  information  to  restrain  corporation  from  presenting  bill  to  Parlia- 
ment, 348. 
of  nrooeedings  under  private  Act,  Court  has  no  power  to  deal  with,  354| 
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COffTQ—cotttinued. 

action,  frame  of,  material  as  to,  321. 

where  relief  might  have  heen  obtained  on  petition,  346. 
adminiatration  proceedings,  of,  not  paid  out  of  lapsed  share,  65. 

formerly  held  otherwise,  65. 
mixed  fund,  rateable  payment  out  of,  69. 
when  borne  l^  estate,  351. 
where  legacy  severed  from  bulk  of  estate,  352. 
what  is  severance,  352. 
appeal  against  order  of  Charity  Commissioners,  of,  568,  569. 
appeal  from  County  Court,  bond  for  costs  on,  504 — 506.     Sm  in/ray  Bond. 
Attomey-Gkneral,  when  reodves,  344. 
does  not  pay,  344. 

ex  offieio  action,  of  brief  in,  though  not  appearing,  345. 
proceedings  before,  costs  of,  when  costs  m  cause,  350. 
receiyes,  if  successful,  solicitor  and  client,  344. 
receiyes,  even  if  unsuccessful,  where  application  made  by  leave  of  Ck>iirt, 

345. 
relator,  when  appearing  separately  from,  345. 
Bishops  Trusts  Substitution  Act,  of  order  under,  671. 
bond  tor,  on  appeal  from  County  Court,  504. 
exempt  from  Stamp  Duty,  360,  505. 
recovery  on,  506. 
chambers,  of  attendances  at,  subsequent  to  petition,  354.    See  itrfra^  Petition. 
charges  and  expenses,  Attorney-General  when  entitled  to,  344. 
must  specify  items,  344,  345. 
heir-at-law  when  allowed,  353. 
on  appeal  from  order  of  charity  commissioners,  568. 
relator  when  allowed,  345. 
trustees  when  entitled  to,  346,  347. 
charities  having  same  interest  not  allowed  costs  of  separate  appearance, 

Add.  p.  xciv. 
charity,  how  paid  out  of  fimds  of,  353. 

apportionment  of,  between  several  charities,  353. 
of  one,  cannot  be  paid  out  of  funds  of  another,  353. 
raising  by  mortgage,  271,  363. 
should  first  fall  un  funds  recovered,  353. 
should  not  be  too  generally  allowed  out  of  funds  of,  351. 
City  of  Lond.  Paroch.  Charities  Act,  of  appeal  under,  704. 
Court  unwilling  to  allow  out  of  charity  funds,  704. 
of  carrying  into  efPect,  705,  721,  722. 
provision  in,  for  costs  of  previous  bills,  724. 
committal,  of  motion  for,  by  charity  commissioners,  473,  539. 
churchwardens  refusing  to  account  fixed  with,  473. 
seetUj  vestry  clerk,  473. 
corporation,  charge  for  costs  on  proporiy  of,  353 . 
committing  breach  of  trust  fixed  with,  347. 

members  of,  severing  defence  and  supporting  successful  action  allowed,  349 . 
mixing  charity  lands  with  their  own  not  allowed,  348. 
defendant  may  be  ordered  to  pay,  to  co-defendant,  350. 

old  practice,  350. 
heir-at-law,  charges  and  expenses,  when  allowed,  353. 

solicitor  and  client  costs,  generally  obtains,  352. 
inquiry  by  charity  commissioners,  of  person  employed  to  assist  at,  585,  586. 
inquiry,  of,  as  to  breach  of  trust,  trustees  must  bear,  even  though  breach 
beneficial,  348. 
where  trustees  exceeded  building  estimate,  348. 
insolvent,  where  party  ordered  to  pay  costs  is,  costs  must  come  out  of 

charity  funds,  345,  347. 
interest  on,  when  allowed,  352. 
Lands  Clauses  Act,  under,  355,  356,  775. 
applications  under,  of,  355,  356,  775. 
conveyance  under,  of,  776,  776. 

taxation  of,  776. 
two  companies  taking  land  must  pay  costs  equally,  356. 
when  payable  by  company,  365,  366,  776. 
adverse  litigation,  not  costs  of,  365,  776. 
Attorney- General,  of,  when  necessary  party,  356. 
building  &c.,  of  applying  fund  in,  355. 
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Lands  Glauses  Aot— continued. 

when  payable  by  company — continued, 
investment,  of,  355. 
land,  for  applying  fund  in  purchase  of,  365. 

only  01  one  application  for,  355. 
land  purchased,  of  enrolling-  conveyance  of,  355. 
land  tax,  of  applying  fund  in  redemption  of,  365. 
payment  out  of  Court,  of,  365. 
of  part  of  fund,  356. 
to  official  trustees,  355,  356. 

torms  on  which  charity  commissioners  consent  to  payment  out 
to  official  trustees,  366,  n. 
lease,  of  setting  aside,  360. 

Lord  Chancellor,  power  of,  as  visitor  to  award,  83,  354. 
mixing  charity  estates,  in  case  of,  348. 

municipal  corporation,  reformed,  liable  for,  in  respect  of  breach  of  trust  by 
old  corporation,  349. 
of  inquiry  as  to  granting  charter  to,  732. 
new  trustees,  not  allowed  to  persons  making  objections  and  suggestions  on 

appointment  of,  350. 
next  of  kin  generally  allowed  solicitor  and  client  costs,  353. 

unsuccessfully  opposing  charitable  bequest,  353. 
official  trustee  of  charity  lands  when  par^  to  proceedings  must  be  indem- 
nified against,  512. 
particular  proceedings,  exception  of,  from  general  costs  of  action,  361. 
parent  into  Court  of  charitable  legacy,  of,  352. 
petition,  no  costs  of  action  up   to  hearing  where  relief  obtainable  on, 

346. 
petition,  of,  petitioners  entitled  to,  when  properly  presented,  364. 
petitioners  when  ordered  to  pay,  354. 

respondent  served  with  petition  because  of  improper  claim,  864. 
trustees,  by,  for  administration  of  funds  paid  into  Court  under  Trustee 

Belief  Act,  233,  480,  481. 
where  petition  vexatious  or  improper,  364. 
petition,  of  attendances  at  Chambers  subsequent  to,  341,  364. 

when  parties  orAj  allowed  to  attend  at  their  own  expense,  354. 
registration  of  charities,  of,  284. 
relator  when  entitled  to,  345. 

formerly  introduced  to  answer  costs,  316. 
not  allowed  where  proceedings  improper,  346. 
proceedings  commenced  without  leave,  346,  346. 
proceedings  partially  successful,  346. 
solicitor  and  client  costs,  primdfaeie  entitled  to,  346. 
when  made  to  nav,  346. 
sale,  of,  authorized  by  charity  commissionerB  when  paid  by  purchaser, 

490. 
sale  exchangpe  and  partition,  orders  of  charity  commissioners  as  to  costs  of  , 

how  effected,  661. 
scheme,   of  person  employed  by  charity  commissioners  to  prepare,   686, 

686. 
security  for,  in  case  of  appeal  from  charity  commissioners,  668. 

cannot  be  required  honi  Att.-Gton.,  668. 
solicitor  and  client,  Att.-G^.  when  entitled  to,  344. 

difference  between  party  and  party  and,  trustees  entitled  to,  out  of 

estate,  346,  347. 
heir-at-law  generally  obtains,  362. 
jurisdiction  of  Court  to  gfive,  361. 
next  of  kin  genen^y  obtain,  363. 
of  all  parties  sometimes  allowed,  351. 
T^ixiT  primd  facie  entitled  to,  346. 

unjustifiable  proceedings,  of,  plaintiff  may  be  ordered  to  pay,  361. 
special  Act,  Court  has  no  general  jurisdiction  to  award  costs  under,  364, 

366. 
taxation,  charity  commissioners  may  refer  bills  of  costs  to,  354,  662,  663. 
costs  of,  663. 
indirect  power  of,  exercised  by  charity  cqpmussioners,  354,  366,  553. 

practice  as  to,  663. 
recovery  of  amount  taxed  off,  663. 
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trusteee  cannot  be  deprived  of  costs  except  for  misoonduot,  347- 
cannot  retain  dimllowed  costs  out  of  ohaiitT  funds,  349. 

if  they  do,  will  be  ordered  to  refund  with  inteorest,  849. 
charities,  of,  rales  as  to  costs  same  as  in  case  of  private  tmsteeay  346. 
charity  commissionerB,  not  fixed  with  costs  cansed  by  error  of,  349. 
charily  fund,  entitled  to  costs  charges  and  expenses  out  of,  346,  347. 

difPerence  between  party  and  party  and  solici- 
tor and  client,  847. 
improperly  appointed  pending  proceeding^,  187. 
innocent  brefusn  of  trust,  may  receiye  costs  in  case  of,  348,  349. 
serering  dcdPence  and  supporting  successful  action  may  obtatn  oostsy 

349. 
when  not  allowed  costs,  847,  348. 
when  ordered  to  pay  costs, 

account,  of  prooeedinffs  to  compel,  232. 

account,  of  taking,  when  attempting  to  oyercharge,  348. 

adTerse  claim,  setting  up,  347. 

concealment  of  evidence,  847. 

denying  fund  to  be  charitable,  347. 

new  trustees,  of  conveyance  to,  when  removed  for  misoonduoty  348. 

petition,  of,  for  administration  of  funds  paid  in  under  TVoatee 
ReUef  Act,  233,  480,  481. 

removal  of  trustee,  of  proceedings  for,  194. 

schoolmaster  improperly  appointed,  in  case  of,  347. 

vexatious  conduct,  847. 

CO-TRUSTEE.    Sm  Tbxtbtbb. 

GOTTAGE  HOSPITAL,  gift  for,  upheld,  though  no  land  in  mortmain  obtain- 
able, 33.    Sm  Hospital. 

COTTAGERS, 

right  to  complain  as  to  rules  of  allotments,  690. 
as  to  neglect  to  allot,  690,  691. 
right  to  copy  of  rules,  690. 

COUNSEL,  hearing,  by  charity  commissioners,  664. 

COUKTT  BOROUGH,  application  of  Welsh  Intenn.  Eduo.  Act  to,  667. 

COUNTY  COUNCIL, 

mortmain,  power  to  hold  land  in,  431. 

public  purposes,  transfer  to,  of  property  held  for,  182,  183. 

appointment  of  trustees  how  far  affected  by  transfer,  182,  183. 
charitable  trusts  not  affected  by,  182,  183. 
registration  of  charitable  gifts,  tranter  of,  to,  285. 
scheme  under  City  of  Lond.  Paroch.  Charities  Act  may  provide  for  transfer 

of  open  spaces  recreation  or  drill  grounds  to,  710,  711. 
Welsh  Interm.  Educ.  Act,  powers  in  connection  wiUi.    Se$  Weubh  Ihtbb- 

lOEDLkTB  EdUOATZON  AoT. 

COUNTT  COURT, 

appeal  from,  leave  of  charity  commissioners  required  to,  604. 
bond  for  costs,  charity  conuniasioners  may  require,  504. 
notice  of  sureties  to  be  given  to  registrar,  505. 
recoverv  on,  506. 

stamp  duty,  exemption  from,  505. 
notice  of,  504. 

not  required  when  Att.-Gen.  appeals,  505. 
petition,  is  by,  to  what  Courts  505,  506. 
formerly  to  Court  of  Chancery,  505. 
proceedings  suspended  pending,  504. 
time  for,  604,  505,  506. 
who  may  present,  504. 
ajDplication  to,  who  may  make,  348,  499,  507,  508. 
Charit.  Trusts  Acts,  meaning  of,  in,  531,  532. 
charity  cases,  jurisdiction  in,  obsolete,  344,  506. 
City  of  London  charities,  restriction  in  case  of,  500,  720. 
deoline  in  number  of  applications  to,  451. 
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COUNTY  COURT— Mwi/miMf. 

Satj  judffe  has  power  of  jtulge,  500. 
owed  Mhools,  restriotion  in  case  of,  600,  655. 
fees,  power  to  fix,  509,  610. 
jmiBoiotion  OTer  ohaiitieB,  99,  343,  498—600,  669. 

charge  or  tmst,  does  not  extend  to  determining  existenoe  of,  344,  506, 

507. 
oharitj  oommiasionerB  may  determine  which  Conrt  shall  exeroiae,  in 
case  of  oonomrent  jurifldiction,  343,  500,  601. 
may  direct  application  within  jurisdiction  of  County  Court  to  be 
taken  before  Chancery  Division  or  Palatine  Court,  132,  843, 
501. 
concurrent,  where  two  have,  only  one  can  exercise,  499,  500. 
limit  of,  343,  844,  498—600,  669. 
income,  certificate  of  diarity  commissioners  condusiTe  as  to,   608, 

609. 
titles,  does  not  extend  to  trying,  344,  506,  607. 
notioe  of  application  for  order  appomting  or  remoTing  trustees  or  establish- 
ing scheme,  607. 
official  trustees,  power  to  yest  in  or  divest  from,  511,  512,  514,  515. 
order  of,  may  uot  be  inconsistent  with  order  of  Chancery  iMvisioD,  343, 
499. 
enforcement  of,  603,  504. 
enrolment  of,  499. 
powers  of,  charity  commissioners  may  exercise,  568. 
rules,  power  to  make,  509,  510. 

what  now  in  force,  610. 
scheme,  orders  establishing,  or  appointing  or  removing  trustees  require  con- 
sent of  charity  commissioners,  132,  343,  602,  503. 
charity  commissioners  may  remit  case  to  County  Court  or  transfer  to 

Chancery  Division  or  Palatine  Court,  343,  502,  503. 
Court  may  vary  or  rescind  with  consent  of  charily  commissioners,  503. 
power  of,  to  establish  scheme,  132,  498  et  teq. 
trustees,  appointment  or  removal  of.    See  tupra,  Scheme, 
power  to  appoint  or  remove,  185,  498  et  aeq. 

COUNTT  BATE,  contributions  from,  under  Welsh  Inteim.  Eduo.  Act.    8e$ 

WXLBH  ISTBBMXDIATX  EdUOAXKOT  AOT. 

COUBT, 

Act  of  Parliament,  jurisdiction  in  case  of  charity  established  by,  89  et  §eq. 

See  Act  or  Pabzjaicent. 
applications  to,  decline  in  number  of,  102,  450,  461. 
apportionment  of  parochial  bhuities  by.     See  ArFommmastn. 
cash  under  control  of  Court  how  invested,  275. 
chambers,  jurisdiction  at.    See  Chaxbsbb. 
Chancery,  Court  of.    See  Chahobbt,  Cottbt  op. 
oharitiee,  estates  of.  Court  will  administer  notwithstanding  visitor,  94. 

jurisdiction  over,  orig^  and  nature  of,  88,  89,  526. 
chanty  oases,  what,  most  frequently  come  before,  451,  n. 
charter,  how  far  Court  has  junsdictLon  over  charity  established  by,  89  et  teq, 

SeeCsAaTEE. 
City  of  Lend.  Paroch.  Charities  Act,  restriction  hj,  on  power  of  Court  to 

make  scheme  or  appoint  trustees,  99,  463,  464,  720. 
M^j?r)f,  jurisdiction  to  apply  funds,  89. 

Enid.  Schools  Acts,  restriction  l^,  on  power  of  Court  to  make  schemes  or 
appoint  trustees,  99,  134,  339,  654,  656. 
^  not  where  scheme  cannot  be  made,  665,  868,  859. 
jurisdiction  not  interfered  with  by  pendency  of  non-eduoational  charity 
scheme,  172,  496,  622. 
eeeuef  where  sdieme  actually  made,  172,  n. 
petiticm,  jurisdiction  on.    See  Psnnov. 
scheme,  jurisdiction  to  establish,  89. 

usually  administers  fund  by  means  of,  126. 
when  required.    See  Sobscb. 
visitation,  of  oharitv  subject  to,  94. 
trustees,  appointment  of.    See  Ksw  Tbitsibbb. 
ramo^  of.    See  Bxmovu,  of  Tbubxbbb. 
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OOVKT-'COHtinued, 

trust,  caxmot  alter,  except  where  incapable  of  taking  effect,  91. 
jurisdiction  to  ascertain,  89. 
jurisdiction  to  enforce,  89,  93  ei  seq, 

in  case  of  charity  governed  by  charter  or  Act  of  ParliATnent,  92,  94. 
in  case  of  charity  subject  to  visitation,  94,  96. 
when  Court  and  not  Grown  is  authority  for  executing,  123  ei  seq.      See 

SlOK  MANUAL. 

executor  or  trustee  renouncing  or  predeceasing  testator,  124. 
general  indefinite  purpose  and  no  trustee  or  executor  named,  123, 124. 
particular  trust  expressed,  124. 
trustee  or  executor  named,  124. 
visitor,  Court  has  no  jurisdiction  as  to  matters  within  cognizanoe  of,  92,  93, 
224. 
action  dismissed  even  though  visitor  consent^  93. 
administer  estates.  Court  will,  notwithstanding  visitor,  94. 
matters  as  to  which  visitatorial  powers  reserved  to  chariiy  coTnTniwrioTiera, 

93,  224. 
scheme,  will  settle,  for  charity  subject  to  visitation,  94. 
trusts  of  charity  subject  to  visitation,  will  enforce,  94. 
what  matters  within  cognizance  of,  77,  78,  92,  93.     See  Vzbitob. 
where  powers  of,  suspended,  81. 

COURT  LEET,  Privy  Council  may  provide  for  retaining,  in  case  of  municipal 
corporation,  732. 

COURT  OP  SESSION, 

referenoe  to,  to  settle  scheme,  128. 
who  directed  to  apply  to,  128. 

COVENANT, 

assurance  to  charity,  covenants  as  to  buildings  streets  &c.  may  be  inBexted 
in,  27,  386. 
power  of  re-entry  for  breach  of  covenant  may  be  inserted,  27,  386. 
legacy  to  charity  in  pursuance  of,  can  only  be  paid  out  of  pure  personaltT-,  65. 
9eeu$^  where  covenant  not  for  purpose  of  evading  Statute  of  Mortmain,  417. 
obnoxious  trades,  against,  breach  of,  287. 

to  pay  after  death,  when  only  enforceable  against  personalty,  417- 
trustees,  covenants  enforceable  against,  after  incorporation,  675. 

covenants  in  lease  enforceable  against,  notwithstanding  land  vested 
in  official  trustee,  542. 

CRAVEN  SCHOLARSHIPS,  amount  of,  increased,  137,  n. 

CREATE,  legacy  to,  upheld,  Add,  p.  xov. 

CRDfE,  gift  for  persons  convicted  of,  void,  3,  n.,  17. 

CROPS, 

growing,  allowance  for,  on  recovering  possession  of  aUotments,  693. 
cannot  be  bequeathed  to  chanty,  398. 
CROWN, 

chapels,  free,  given  for  finding  priests,  vesting  in,  18. 
charitable  trusts  when  executed  by,  123—126.    See  Sign  MiinrAL. 
charities  fomided  or  regidated  by,  not  subject  to  registration,  284,  286. 
charter,  cannot  alter,  71. 

except  where  corporation  extinct,  71. 
churches  churchyards  &c.,  may  grant  lands  of  Duchy  of  Lancaster  &c. 

for,  436,  436. 
corporation,  creation  of,  assent  of  Crown  necessary  to,  67. 

when  presumed,  67,  n. 
End.  Schools  Acts,  extension  of,  to  endowments  vested  in,  641,  642.    See 
Ekdowbd  Schools  Acts. 
by  virtue  of  Duchy  of  Lancaster,  641. 
governing  body,  her  Majesty  is,  641. 
notices  and  documents  to  be  sent  to  Lord  Chancellor  or  Chancellor  of 

Duchy  of  Lancaster,  641. 
saving  and  compensation  for  rights  of  her  Majesty,  641,  642. 
schemes  as  to,  rec[uire  consent  of  her  Majesty,  641. 
assent  how  signified,  642. 
failed  gift,  when  entitled  to,  419. 
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CROWS— eontinued, 

goyemon,  appointment  of,  by  Crown  is  not  a  delegation  of  yisitatorial 

power,  75. 
g^mmar  school,  power  of  Crown  as  patron  of,  how  exerciaed,  767. 
hiws,  cannot  dispense  with,  375. 
mortmain,  power  to  grant  licenoo  in,  384.     See  MoBTiCAiir. 

when  may  enter  in  caaeof  alienation  in,  381,  383. 
patronage,  vesting  of,  in  Crown  od  attainder,  312,  n. 
property  of,  not  rateable,  367. 

statutes  of  foundation,  whether  can  dispense  with,  79. 
superstitions  gift,  ey-prU  application  of,  by  sign  manual,  24.     See  SiOH 
Maxtual.  ^ 

when  Crown  formerly  entitled  to,  25,  n. 
▼isitatorial  power,  whether  can  enlarge,  79. 
visitatorial  power  of,  exennsed  by  Lord  Chancellor,  81.    See  hosD  Chait- 

OSLLOB. 

not  transferred  to  High  Court,  81. 

special  commiBsioners,  may  be  exercised  by,  81. 
visitor,  when  Crown  is,  72  et  uq. 
civil  corporation,  of,  72. 
devolution  of  visitatorial  power  on,  where  founder's  heirs  extinct  &o., 

72,  73. 
royal  foundation,  of,  72,  73. 

where  Crown  joins  with  private  individual  in  founding,  78. 

where  subsequent  endowment  by  Crown,  73. 
when  Crown  visitor  of  Oxford  and  Cambridge  colleges,  74. 

CURACY, 

gift  to  augment,  charitable,  7. 

perpetual,  what  required  to  constitute,  7,  n. 

CURATES, 

grift  for  unbeneficed,  charitable,  7. 
gift  to  provide  perpetual,  diaritable,  7. 

CUSTOM  OF  LONDON.    See  Loudon. 

CT'FBSS, 

abroad,  gift  for  charity,  not  applied  eypr^e  in  England,  141. 

accumulation  directed  beyond  leg^  period,  141. 

Act  of  Parliament,  whether  chuity  regfulated  by,  can  be  applied  ey^pree, 

91.    See  Act  of  Pabuaioent. 
almsmen,  increase  in  number  of,  148. 
apportionment    between   charitable   and   non-charitable    objects    where 

directed  but  not  made,  140. 
apprenticeship  charity  how  applied  ey^prUy  156,  157,  159. 

part  of  fund  should  be  retained  for,  157. 
beneficiaries,  increase  in  number  of,  148,  149. 
beneficiary  area,  enlargement  of,  149,  603. 
Cambridge,  transfer  offunds  from  Oxford  to,  whether  a  ey^prU  application, 

147,  n. 
change  of  dxcumstanoes,  regard  paid  to,  157. 
charitable  objects  impracticable,  140,  142. 

intended  to  be  named  and  not  named,  140. 
charity  generally,  intention  to  benefit  effected  ey-prU^  139. 

trust  for,  how  applied  ey-prU^  153,  154. 
charity  commisaionerB,  application  of  ey-prh  doctrine  by,  563,  564. 
charter,  whether  charity  established  by,  can  be  applied  mf^pr^^  91,  92,  129. 

iS^CHABTBB. 

dass  intended  by  donor,  benefit  not  extended  beyond,  146,  154. 

how  ascertained,  146,  147. 
clergy  sodetv,  g^  to,  applied  for  clergymen's  widows  and  children,  150. 
college  or  other  institution,  where  gift  refused  by,  141. 

gift  refused  by,  how  applied,  146. 
oollierjr  accident,  fund  to  reueve  sufferers  from,  how  applied,  150. 
condition,  removal  of,  147,  148. 

not  observed  through  trustee's  nefflect,  148. 
conditional  gift  not  applied  ey-prh^  where  condition  not  satisfled,  141. 
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CT'FB£S'-continued, 

corporation  extinoi,  funds  of ,  applied  ey^pr^t^  92. 

haying  no  objeoto  remaining,  71,  n.,  91,  92. 
oonntrj  where  charitr  applied  beooming  independent,  141. 
Conrt,  inriediotion  of,  89. 

nnder  BomiUj's  Act,  331. 
debt  already  dieoluuged,  gift  to  redooe,  148. 
dole  charity  how  applied  ey^prU^  167 — 169.    84$  Bouv. 
education,  application  of  non-eduoational  oharity  to,  nnder  Bud.  Sohoola 

Aoto,  134,  161,  162,  172,  621—623. 
eziating  charity,  remodelling,  139,  142,  164^160. 
eriBting  objects  capable  of  taking,  fond  not  applied  ejf-prk  wihere  there 

are,  137,  149. 
failed  object,  object  neazett  to,  selected,  144,  146. 

need  not  actually  resemble,  144. 
females,  extension  to,  149. 

French  Protestant  refugees,  ffift  for,  how  applied,  161. 
hospital  and  soup  kitchen,  gift  for,  applied  to  poor,  160. 
illegal  gift  when  applied  ey^prh^  141,  142. 
indefinite  charitable  gift  applied  ey^prU^  140. 
infidels  not  existing,  fund  for  oonyerting,  83. 
institution  non-etistent,  gift  to,  applied  <!y-/;r^,  140. 

another  institution  b^efited  by  same  will,  to,  149. 

dass  of  persons  intended  to  be  benefited,  to,  160. 

institution  having  similar  objects,  to,  149,  163,  n. 

other  purposes  named  by  testator,  to,  163. 
institution  not  to  be  found,  ey^prhi  application  of  gift  to,  140. 

particular,  where  intention  merely  to  benefit,  40,  41,  140,  n. 
Toluntary,  dissolred  before  assets  administered,  124. 
institutions,  where  several  answer  description,  140. 
intention  of  founder,  objects  nearest  to,  selected,  143,  144,  146. 
kindred,  gift  for  poor,  extended  to  poor  persons,  149. 
lapsed  gift  not  applied  etf'-prh,  41. 
lectureship,  terms  of  foundation  of,  not  altered,  148. 
lepers,  gift  for  hospital  for,  applied  to  county  hospital,  162. 
lifeboats,  alteration  of  stations  &c.  of,  147,  148. 
limitation  over,  gift  applied  ey^prU  notwit^Lstanding,  109,  n.,  144. 
meaning  of  e^'prU^  143,  144. 

Mortmain,  gift  contravening  Statute  of,  not  applied  ey-jfrh,  86,  142. 
names  of  charities  left  blank,  140. 
non-charitable  gifts  not  applied  ey-prU,  24,  139. 
one  charity  cannot  be  substituted  for  another,  144. 
other  charitable  objects  named,  when  gift  applied  to,  162,  163. 

no  presumption  in  favour  of,  163. 
Paris,  nft  for  church  in,  how  applied,  148. 
place  of  worship  for  Scotchmen  only  speaking  Ghielic,  gift  for,  how  applied, 

160. 
poor,  legacy  to,  given  to  poor  relations,  163. 

to  poor  French  refugees,  163. 
poor  generally,  application  of  gift  for,  166^160. 

accident  sickness  or  distress,  in  relief  of,  166,  160. 

annuities,  in,  166,  169. 

apprenticesblp  premiums,  in  ^ying,  166. 

clothes,  tools,  medicine,  &c.,  m  providing,  160. 

dispensaries,  hospitals,  &o.,  in  subsoriptions  to,  166,  160. 

education,  in,  166,  166. 

emigzation,  in  assisting,  160. 

exhibitions,  in,  166,  166. 

lectures  and  classes,  in  providing,  166,  160. 

libraries  reading  rooms,  &c.,  in  contributing  to,  160. 

museums,  &c.,  m  contributing  to,  160. 

nurses,  in  providiug,  169. 

outfits  for  trade  or  service,  in  providing,  166,  160. 

provident  society,  &o.,  in  subsoriptions  to,  169. 

schemes,  forms  of,  824,  830. 
poor  of  particular  place,  application  of  gift  for,  166. 
poor  in  want  or  distress,  gift  for,  not  applied  in  first  instance  to  education, 
166. 
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CY'FJiSS^continutd. 

poetponed  purpoee  nerer  arising,  gift  for,  applied  ey-prh,  140. 

principle  ox  cjf^prh  dootrine,  143,  144,  1&4. 

prisoners  for  debt,  gift  for,  applied  for  prisoners  generally,  151. 

school  for  children  of  oriminals  too  remote,  151. 
proportions  in  which  fond  diyided  varied,  139,  n.,  142. 
residue  given  to  charity,  gift  applied  ey^prh  notwithstanding,  144. 

contrary  intention,  144. 
rules  for  ey-prU  application,  146. 

St.  Qeoige's  Hospital,  fund  given  to  charity  applied  to,  154. 
scheme  directed  where  fund  applied  cy-prit,  129. 

long  unauthorized  ey^prh  application  no  objection  to,  133. 
sdholarships  and  redemption  ox   captives,  fund  for,  applied  wholly  to 

former,  162. 
school  and  redemption  of  captives,  gift  for,  applied  wholly  to  former,  162. 
beooming  mipracticable,  gift  for,  appbed  ey^prU,  33. 
ceasing  to  exist,  gift  for,  how  appheii,  150. 
sect  ceasing  to  exist,  application  of  gixt  for,  161. 
slaves,  gift  to  redeem,  appUed  to  ajpprentioe  emancipated  slaves,  161. 

pensioners  in  Ghneenwich  Hospital,  &c.,  too  remote,  161,  162. 
superstitious  gift  not  now  applicaole  ey-prh,  24. 
9ecui  under  old  law,  24,  141,  160. 
Bom.  Cath.  Charities  Act,  cy^pria  application  under,  24,  26,  141,  142, 
161,  576,  677. 
surplus  income  when  applied  ey-prh^  141 — 143.    Sm  Inooicb. 
exclusion  of  objects,  142,  143. 
not  where  existing  objects  can  take,  137,  149. 
objects  impracticable  or  inexpedient,  142. 
objects  satisfied,  142. 

temporary  surplus  not  applied  ey-prh,  139. 

where  division  among  existing  objects  would  make  them  oeaae  to  be 
objects  of  charity,  143. 
synagog^,  gift  for,  how  applied,  160,  Add,  p.  xdii. 
temporary  trust,  fund  not  applied  ey^prU  after  determination  of,  64. 
trust  capable  of  execution,  aoctrine  not  applicable  where,  91,  136,  137. 
trustees  cannot  make  ty^prU  application  on  their  own  authority,  246. 
trustees,  disdaimer  by,  fund  how  dealt  with  in  case  of,  141. 

unauthorized  appUoation  by,  no  objection  to  settling  scheme,  133. 
vagrants,  application  of  gift  for  reformation  of,  160. 
wayfarers,  increase  in  number  of,  relieved,  148,  149. 
what  appllcatioiui  too  remote,  160,  161. 

almshouse,  application  of  funds  of,  to  hospital,  160. 

dissenters,  application  of  charity  for,  to  Cnurch  of  England,  160. 

poor  and  neeily,  application  of  chari^  for,  to  education,  161. 

unless  primary  object  first  provided  for,  161. 
prisoners  for  debt,  application  of  charity  for,  to  school  for  children  of 

oriminals,  161. 
slaves,  application  of  charity  for  redemption  of,  to  Greenwich  Hospital 

ftc,  161. 
taxes,  application  of  charity  for  relief  of,  to  poor  freemen  and  widows,  161 . 
vagrants,  application  of  charity  for  reformation  of,  to  homdess  and 
destitute,  161. 
workhouse,  gift  to  provide  inmates  with  porter,  how  applied,  161. 

DAMAGES  cannot  be  obtained  out  of  trust  fund,  310. 

DAT  SCHOLAR,  exemption  of,  from  religious  instruction,  how  claimed,  609, 
610.    8h  Ehdowbd  SokooLB  Aois. 

DEAN  AND  CHAPTER.    8m  Caxhxdbal  School. 

DEBENTUBE,  when  can  be  bequeathed  to  charity,  404.    Sm  Coxpaht. 

DEBENTUBE  STOCK  can  be  bequeathed  to  charity,  406. 

DEBT, 

charity,  simple  contract  debt  may  be  bequeathed  to,  401. 
M0IW,  judgment  debt  when  a  charge  on  land,  401. 
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DEVT—<ioHtinued. 

not  chained  on  land,  legacy  to  pay,  good,  415. 

on  chapel,  legacy  to  pay,  upheld  though  debt  discharged,  33. 

payment  of  debts.     ^V^*  Adkinistration. 

pnsoners  for,  trust  for,  charitable,  3,  n.,  33. 

DEGATED  PERSONS,  support  of,  charitable,  1,  442. 

DEGREES,  powerof  charity  oommifisioners  &o.  to  require  copies  and  extracts  of, 
471,  472. 

DEEDS.    See  Docuicbmtb. 

DENOMINATIONAL  GHARITY.    See  DissBirrBBs. 

DEPARTMENT  OF  SGIENCE  AND  ART  how  far  exempt  from  morinuun 
proYisions,  420,  434. 

DEPOSIT  of  deeds,  money  secured  on,  cannot  be  bequeathed  to  charity,  400,  401 . 

DEPOSITARIES  OF  CHARITY  FUNDS, 

power  of  charity  commissioners  to  require  accounts  and  statements  from,  637. 

to  require,  to  attend  to  give  evidenoe  and 
produce  documents,  638. 

DESCENDANTS.    See  Kihdekd. 

gift  for  school,  with  preference  to,  charitable,  6. 
poor,  gift  for,  charitable,  4.    See  Relations. 
relations  of,  gift  to  educate,  charitable,  6. 

DESERVING  PERSONS,  gift  for,  void,  17,  38. 

DEVISE  SUBJECT  TO  CHARGE,  how  distinguished  from  exception  out  of 
devise,  419. 

DIGEST  OF  PAROCHIAL  CHARITIES  OF  THE  CITY  OF  LONDON, 

461,  701. 

"  DIRECTLY  AFFECTED,"  appeal  by  person,   under  End.  Schools  Acts, 
628—630.    See  Endowed  Schools  Acts. 

DISABLING  ACTS, 

college  cathedral  hospital  &c.,  leases  by,  within,  262,  263. 

corporation  sole  not  affected  by,  264. 

eleemosynary  and  ecclesiastical  corporation,  leases  by,  within,  264. 

exceptions,  263. 

exchange,  application  to,  263,  267. 

leases  sales  exchanges  and  partitions  authorized  by  charity  commiBsionera 

valid  notwithstanding,  254,  266,  652. 
leases  within,  void  not  voidable,  264. 
what  are,  262,  263. 

DISCLAIMER  of  trustees  does  not  defeat  gift,  32,  141. 

DISCOVERY, 

corporation,  how  obtained  from,  327. 

ofEloer  of  corporation  should  not  be  joined  for,  327. 

DISCRETION.    SeeTovnsR.     ' 

charity  commissioners,  of,  when  interfered  with  on  appeal,  101,  138,  n., 
568,  630. 

distribution,  as  to,  42,  126—128,  135.     Ses  DiSTBiBtrnON. 

election,  as  to,  when  interfered  with  by  visitor,  81,  82. 

exercise  of,  hj  trustees,  when  interfered  with,  223,  224,  228,  229,  236, 
236,  269. 

governing  body,  of,  in  removing  head  master  of  public  school  when  inter- 
fered with,  228,  229. 

power,  discretionary,  exerdse  of,  by  trustees,  235,  236.    See  Power. 

power  however  extensive  cannot  relieve  trustees  from  duty  of  exercising, 
259. 
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DISORBTIOK— imi^mtMi. 

reawma  for  exeroiae  of,  need  not  be  given,  2S6. 

but  if  given,  Court  may  oonmdOT  their  validi^,  236. 
scheme,  discretion  of  truBtees  not  interfered  with  by,  128,  129. 
ezoept  in  case  of  misconduct,  129. 

may  be  required  notwithstanding  distribution  left  to  tmateee,  128. 
but  is  not  usually  required,  126,  127,  236. 
leleotion,  as  to,  37—39,  413,  414.    See  Selbotion. 

DISMISSAL.    ^mRbhoyak. 

DISPENSABT.    See  hmsauxr. 
gift  for,  charitable,  3. 

gifts  for  poor  may  be  applied  in  subsoriptions  to,  155,  159. 
form  of  scheme,  824,  830. 

DISSENTERS, 

burial  ground,  right  of  oongregatioii  to,  when  determined  by  usage,  120. 

See  BuBiAL  Gbottnd. 
chapjels  of.    See  Csafel. 

charitable,  gift  for  general  benefit  of  dissenting  denomination  is,  10. 
charitable  nurposes  of,  bequests  for,  valid,  20,  21. 

formerly  superstitious,  19. 
CSiarit.  Trusts  Acts,  charities  of  dissenters  are  within,  21. 
charity  for  one  denomination  cannot  be  applied  to  another,  247. 
children  of,  admission  to  Church  of  England  schools,  168. 
admission  to  other  schools,  168,  169. 
religious  instruction,  exemption  from,  168. 
by  Lord  Chancellor  as  visitor,  169. 

in  ease  of  endowed  schools,  612—615,  642 — 644.     See  En- 
dowed Schools  Acts. 
trustees  of  endowed  schools  may  make  orders  as  to  admission  of, 
169,  170,  758. 
exceptions,  169,  170,  758. 
Church  of  England,  dissenting  charity  cannot  be  extended  cy»prh  to,  160. 
Church  of  England  school,  dissenters  when  may  be  trustees  of,  220. 

not  removed  from  being  trustees  of,  193. 
City  of  Lend.  Paroch.  Charities  Act,  sdiemes  under,  to  contain  no  denomi- 
national preference,  724. 
denomination  of,  ceasing  to  exist,  gift  for,  how  applied,  151. 
educational  endowments  of,  how  far  excepted  from  religious  provisions  of 
End.  Schools  Acts,  642,  643. 
new  endowment  mixed  with  old,  644. 
minister  of.    See  Dibbsmtzno  Minzstbb. 
non-religions  charity  when  confined  to,  116. 
reffistration  of  places  of  worship  of,  285.    See  RsaiBiBAXioir. 
schools  of,  gifts  for,  valid,  20,  21. 

formerly  superstitious,  19. 
trustees  or  governors  of  charities  of,  should  bebng  to  partioular  denomina- 
tion, 192. 
trusts,  right  to  have  charitable,  executed  by  Court,  21. 

DISSENTERS'  CHAPELS  ACT, 

description,  express,  required  to  take  case  out  of,  120. 

general,  not  sufficient,  120. 

what  not  sufficiently^  express,  120. 

void  deed,  in,  sufficient,  120. 
trust  deed  in  existence,  does  not  apply  where,  214. 
Unitarians  entitled  to  benefit  of,  121. 
usage  for  twenty-five  years  when  conclusive  under,  119 — 121. 

DISSENTING  MINISTER, 
appointment  of ,  213,  214. 
congregation,  by,  213. 

majority  of,  when  can  appoint,  213. 
persons  not  members  of,  cannot  interfere,  213. 
who  members  of,  218. 
inquiry  who  entitled  to  appoint,  213. 
T.  3o 
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DISSENTING  MINISTER— ^OM/miMcf. 
appointment  of — eontinmd.- 

notioe  of  meeting  to  elect,  218,  214. 

trust  deed,  proTiflions  of,  Innding,  213. 

trustees,  hv,  214. 

majority'  may  ezeroise  power,  214,  288,  234. 
not  representatiye  of  last  snnrlTing  trustee,  214. 
what  number  sufficient  to  ezeroise  power,  214. 

unlicensed  Presbyterian,  appointmeut  of,  restrained,  217,  800. 

usage,  mode  of  appointment  when  determined  by,  213. 

whether  Attomey-Qeneral  oan  maintain  action  to  determine  Talidity 
of,  822. 
doctrines  differing  from  congregation,  minister  holding,  remoTod  and  re- 
strained, 217,  300. 
education  of,  endowment  for,  when  exempted  from  End.  Schools  Acta,  602. 
ejectment,  287,  238. 

existing,  retained  pending  aotion  to  establish  chapel  trusts,  217. 
gift  for,  yalid,  20,  21. 

formerly  sunerstitious,  19. 
gift  to  provide,  dependent  on  invalid  gift  to  erect  chapel  fails,  46. 
house  01,  appointment  of  trustees  of,  179. 

wh^  ^enty-fiye  years'  usage  conolusiye  as  to  right  to,  119,  120. 
injunction  by  or  against,  212,  216,  300.    Ste  Iirjmronoir. 
mandamus  to  admit  after  election,  217. 

to  restore,  217,  218. 
remoTsl,  214,  216. 

improper,  action  for,  216,  288. 

majonty^  of  trustees,  by,  234. 

oppressiTe,  must  not  be,  216. 

trust  deed,  must  be  in  accordance  with,  214,  216. 

when  C!ouzt  can  determine  yalidity  of,  216---217. 

where  office  held  at  will,  215. 
tenant  at  will  of  chapel,  is,  215. 

demand  of  possession  determines  tenancy,  216. 
tenure  of  office,  214. 

Court  leans  towards  life  tenancy,  214. 

trust  deed,  provinons  of,  binding,  214. 

usage  when  regarded,  214,  216. 

voluntary  subscriptions,  where  tninl^fr  dependent  on,  216. 
trusts  in  favour  of,  enforced,  216,  217. 

DISTRESS, 

domestic,  fpH  to  relieve,  void,  88. 

grant  of  nght  of,  when  mortmain,  882. 

poor,  application  of  gift  for,  in  relieving  distress,  156,  160. 

form  of  scheme,  824,  830. 
relief  of,  charitable,  2 — 5,  166. 

DISTRIBUTION.    See  Disobbtion  ;  Sblbohon  ;  Uhulwful  TarBT. 

charitable  and  non-charitable  objects,  fund  given  for,  how  distributed,  145. 
charitable  and  unlawful  objects,  fund  given  for,  how  distributed,  42,  43, 

146,  146. 
charitable  objects,  fund  given  for,  in  unascertained  proportions  how  distri- 
buted, 146.  o  »  *-    *- 
charity  commissioners  leave  distribution  of  charity  funds  to  trustees,  286,  n. 

forms  in  schemes,  826,  830,  835. 
discretion  as  to.    See  Dibobbhon. 

scheme  may  be  required,  notwithstanding  that  trustees  have,  128. 

but  is  not  usually  required,  126,  127,  235. 
when  given  to  persons  predeceasing  testator,  42. 
inquiry  as  to,  146. 

institutions  or  objects,  where  seversl  answer  description,  145. 
payment  to  one  institution  where  no  opposition,  145. 
where  no  institution  answering  description,  34. 
surplus  income,  of,  where  charity  entitied.    See  LrooXB. 
apprenticeship  fees,  increasing,  137. 
cy-prh,  when  applied,  142,  143. 

not  till  existing  objects  satisEed,  187, 142,  148. 
objects  impracticable  or  inexpedient,  142. 
objeoto  satasfled,  142. 
temporary  surplus  not  applied  e^-prk,  139. 
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DISTRIBUTION— MiiiifNMf. 

surpliu  inoome,  of — contint40ii, 

diBcretion,  Court  has,  as  to,  142, 143. 

existing  objects  jtrimd  facie  entitled,  137. 

express  proviaioa  ageanst  diTiding  among  existing  objeots,  138. 

inquiry  as  to,  143. 

scheme  as  to,  129. 

some  existing  objects  when  may  be  benefited  to  exdosion  of  others, 

138,  142,  143. 
where  division  among  existing  objects  would  make  them  cease  to  be 

objects  of  charity,  143. 
where  specific  purt  given  to  one  charity  and  balance  to  another, 
137,  138. 
Tolnntary  society,  of  property  of,  97,  n. 

BISTBICr  BOABD,  power  to  hold  land  in  mortmain,  431. 

BISTBIGT  COURT  OP  BANKRUPTCY, 

abolition  of,  600. 

fonner  jurisdiction  under  Charit.  Trusts  Acts,  498—600. 

DIVIDENDS, 

income  tax,  charity  commissioners  may  certify  exemption  from,  647. 

municipal  oharitieB,  on  funds  of,  784.     Sm  I^unicipal  Chabitzbb. 

official  trustees,  receipt  and  payment  of  dividends  by.    Set  OwnoiAL  Tsua- 

TEBB  OF  Ckabitiblb  Fnin>6. 
payment  of,  on  fund  in  Court, 

application  how  made,  282,  341,  342. 

chambers,  maj|r  be  ordered  at,  338. 

charity  commissioners,  leave  of,  not  required  to  application,  281,  282, 
341,  342. 

corporation  sole,  to,  283,  n. 

disused  burial  ground,  on  purchase-money  of,  283. 

treasurer  or  seoretazy,  to,  283. 

trustees  for  time  being  or  any  two  of  them,  to,  283. 

trustees,  to,  by  name,  283. 

DIVINE  WORSHIP, 

congregation,  what  suiBoiflnt  for  perf orminff,  108,  109. 
daily,  when  required  bv*  instrument  of  foundation,  212, 213. 
giftconditional  on  performance  of,  108,  109. 
mterference  with,  injunction  to  restrain,  212. 

DOCK  COMPANY, 

shares  in,  can  be  bequeathed  to  charity,  403. 

DOCK  TOLLS,  whether  money  secured  on,  can  be  bequeathed  to  charity,  406 — 
407. 

DOCUMENTS, 

custody  of,  provision  in  scheme  as  to,  820,  863. 

enrolment  of.    8e$  Eraouczirr. 

mandamus  to  d^ver  up  keys  of  deed  chest,  233,  n. 

power  to  deposit,  in  repository  of  charity  commissioners,  232,  233,  616, 616. 

production  or  inspection  of,  power  of  charity  commissioners  to  require,  472, 

637.    Sm  PBODTTonoN  or  Doouxxntb. 
retain,  when  charity  oommismoners  may,  674. 
transmimrion  of,  for  examination,  power  of  charity  commiasionen  to  require, 

674. 

DOLES, 

Allotments  Extenrion  Act,  1882,  directed  to  land  held  for,  460,  461,  686^ 

687. 
allotments,  provision  for  letting  in,  of  land  held  for,  673,  674. 
charitv  for,  ey-prh  application  of,  167,  168. 

education,  to,  under  End.  Schools  Acts,  172,  467,  622. 

no  part  need  be  retained  for  doles,  168,  169. 
ffift  for  distributing,  charitable,  3. 

und  held  for,  not  vested  in  ohnrGhwaxdens  and  overseers,  241. 
legacy  for,  when  allowed  among  funeral  expenses,  69. 
mischievous  result  of  distribution  of,  167,  168. 

3o3 
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DONATIONS  AND  BEQUESTS.    See  Yolvktast  StrasoBiFnoHB. 

DONATIVES,  patron  is  Tiaitor  of,  72. 

DOVER  CORPORATION  SEA  DEFENCES  BONDS  cazmot  be  beqnealiied 
to  obarity,  408. 

DRAINAGE, 

aUotments,  expense  of  draining,  how  paid,  693,  694. 

charity  oommiasioners,  power  of,  to  aathoriae  making  of  drains,  265,  485. 

coTenant  as  to,  may  be  inserted  in  aasuranoe  to  ohanty,  27,  886. 

DRAINAGE  BOARD,  power  to  hold  land  in  mortmain,  431. 

DRILL  GROUND, 

oonnty  oouncil,  transfer  to,  by  scheme  under  City  of  Lond.  Parooh.  CShari- 

tiesAct.  710,  711. 
provision  for,  out  of  funds  of  City  of  London  charities,  707. 
in  metropolis  generally,  709. 

"  DUE  REGARD."    /Sm  Exsowxd  Sgboou  Acts. 

DURHAM  PALATINE  COURT,  jurisdiction  of.  Add,  p.  xcr. 

DURHAM  UNIVERSIT7.    See  Unitsssett  ;  Collbob. 
benefices,  sale  of,  belonging  to,  253,  n. 
Charit.  Trusts  Acts,  exemption  from,  207,  622. 
Grammar  Schools  Act,  exemption  from,  207,  767. 
mortmain,  how  far  exempt  from,  427. 
Mortmain,  Statute  of,  how  far  exempt  from,  379,  426—428. 

devise  must  be  for  benefit  of  universi^  and  for  academical  pnxpofle, 
427. 

enrolment  of  conveyance,  426. 

no  exemption  under  repeialed  Act  (9  Geo.  11.  c.  86),  427. 
Munic.  Corpor.  Act,  1882,  imaflected  by,  207,  786. 
religious  tests  in,  abolition  of,  206. 

DUTY, 

legacy.    See  Lboaot  Dttt. 

on  property  of  corporate  and  uninoorporate  bodies,  366,  367. 
exemptions,  366,  367. 


EASEMENT, 

assurance  to  charity,  may  be  reserved  in,  27,  386. 
exchange  and  partition  of,  by  land  commissioners,  269. 

EAST  AND  WEST  INDIA  DOCK  COMPANY,  shares  in,  can  he  bequeathed 
to  charity,  403. 

EAST  INDIA  STOCK  can  be  bequeathed  to  charity,  409. 

"  ECCLESIAOTICAL  CHARITY  PROPERTY."    See  Cett  of  Lonsov  Pabo- 
OHZAL  Chabtezxs  Act,  1883. 

ECCLESIASTICAL  COMMISSIONERS, 

Bishops  Trusts  Substitution  Act,  exception  from,  of  advowson  patronage 

or  presentation  which  mi«^ht  be  disposed  of  by  scheme  of,  671. 
cathedral  school,  increase  of  endowment  of,  620. 
gift  to,  for  church,  if  district  created,  g^ood,  437. 
umd  &o.  may  be  given  to,  for  augmentotion  of  living  &c.,  437. 

for  endowment  of  bishopric,  437,  438. 
for  site  of  church,  438. 
payment  to,  of  funds  of  City  of  London  charities  applicable  for  ecdesiastioal 

purposes  in  metropolis,  708. 
scheme,  whether  may  attend  settiement  of.  Add.  p.  xdv. 
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ECCLESIASTICAL  CORPORATION.    Se^  CoBFOiunoN. 
agreement  for  settUnff  boondariee  of  lands  of,  308,  n. 
Cburt  has  no  juriscuction  over  property  of,  not  affected  by  trust,   96, 

Add,  p.  xoili. 
enforoement  of  tmsts  Tested  in,  96. 
exchange  of  benefices  of,  263,  n. 
leases  1^,  when  yoid,  264. 

literary  and  sdentifio  institations,  power  to  oonyey  land  for,  264,  256. 
sale  exchange  partition  &c.  of  property  of,  269,  270. 
exception  of  eodesiastical  hospitau,  266,  270. 

EDINBUBaH  UNIVEBSITT,  property  of,  rateable,  867. 

EDUCATION.    See  Educational  Endowicxiit. 

charitable,  gift  for  education  raierally  is,  6,  6,  29. 
though  no  intention  to  relieve  poTerty,  366,  n. 
City  of  Ijondon  charities,  application  of  funds  of,  for,  463,  706,  707,  709. 

See  CzTT  or  London  Paboghial  Chabitiks  Act,  1883. 
course  of,  in  free  school  under  old  law,  163. 

in  grammar  school  under  old  law,  162,  163. 

ryisions  as  to,  in  endowed  school  scheme,  844,  846. 
J  educational  charity  mav  be  confined  to  particular,  116,  247. 
dissenters,  educational  oharitiee  of,  Talid,  20. 

formerly  superstitious,  19. 
Dominican  monxs,  gift  for  education  and  maintenance  of,  Toid,  23,  24. 
duty  on  corporate  and  unincorporate  bodies,  exemption  from,  of  property 

for  promotion  of,  366. 
income  tax,  whether  trust  for  education  exempt  from,  363. 
incorporation  of  trustees  of  educational  charity,  673,  674.    See  Crabhablb 

TxuBCSBB  Inoobpobation  Act,  1872. 
Jews,  educational  charities  of,  yalid,  20,  22. 

formerW'  superstitious,  19. 
Mortmain,  Statute  of,  exemption  from,  of  assurance  for,  379,  426. 

conyeyance  may  be  enrolled,  426. 
non-educational  charity,  application  of,  to,  under  End.  Schools  Acts,  134, 
161,  162,  172,  621—623. 
scheme  for,  848. 

Sohods  Inquiry  Commission,  recommendation  of,  as  to,  466. 
orphans,  of,  trust  for,  charitable,  1,  442. 
poor,  trust  for,  may  be  applied  to,  166. 

gift  for  poor  in  want  or  distress  how  far  may  be  applied  to,  166. 
religious  ree&iotions  may  be  imposed  on  charity  for,  116,  247. 

presumption  against,  116,  169. 
Roman  Catholics,  ^ucational  charity  for,  valid,  20,  21,  678. 

formerly  superstitious,  19. 
scheme  of  eaucational  charity,  821,  n. — 823,  n. 

provisions  of  endowed  school  scheme  as  to  education  in  boy's  school,  844, 

846. 
in  girPs  school,  846. 
technical.    See  Txcbnioal  Inbtbuotion. 
Wales,  in.    See  Wxlbh  Intebxxdiatb  Editcaxion  Act. 

EDUCATION  DEPARTMENT, 

City  of  Lend.  Paroch.  Charities  Act,  approval  required  to  schemes  under, 
714,  716.    See  Ctty  of  London  Paboohzal  Chabttibs  Act,  1883. 
petition  to,  that  scheme  may  be  laid  before  Parliament,  703,  716. 
remission  by,  of  scheme  to  charity  commissioners,  716. 
elementary  school,  power  to  make  applications  in  respect  of,  608. 
certificate  as  to  receipt  of  parUamentary  grant  condusiye,  602. 
fees  when  may  be  charged  to  scholars,  640. 
inspection  of,  when  may  nve  directions  as  to,  640. 
power  to  approve  scheme  for,  602,  640. 
End.  Schools  Acts,  approval  required  to  schemes  under,  467,  627.    See 
Endowxd  Scboou  Aois. 
consent  required  to  Court  establishing  scheme  or  appointing  trustees  of 

endowed  schools,  666. 
petition  to,  that  scheme  mar  be  laid  before  Parliament,  646. 
report  to,  by  charity  commissioners  under  End.  SohoolB  Acts,  649. 
school  Doard,  consent  required  to  sale  lease  or  exchange  by,  486,  489. 
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EDUCATIONAL  ENDOWMENT.    iS^  Ein)ovia>  Sohoolb  Aoxs. 

appienticizig  advancmg  mamtaimng  &o.,  endowments  for,  when  are,  621. 

ooari^  oommissionen,  power  of ,  to  act  on  their  own  motion  as  to,  635,  654. 

Cilroi  Lond.  Parooh.  Cniarities  Act,  aoheme  under,  need  not  be  made  as  to,  713. 

cathedral,  forming  part  of  endowment  of,  620.    See  GathxdbaZi  ScmOQEh 

education,  endowment  temporarily  applicable  to,  ia,  599. 

endowment  made  applicable  to  education  by  scheme  is,  599. 

exhibition,  endowment  for,  ia,  599. 

intereets  in.  what  to  be  subject  to  soheme,  686,  637. 

meaning  of,  698,  599.  Add.  p.  zov. 

non-educational  ohanty  when  may  be  turned  into,  172,  622.    Se0  £bi>owxd 

SOHOOIiS  AOTB. 

schemes  for,  603  et  teq.    See  Enbowxd  Sohoolb  Aois. 

school  endowment  is,  notwithstanding  ^Tovigaoa  that  persons  may  reoaain  at 

school  after  twenty-one,  599. 
school  board  when  may  be  trustees  of,  244. 
Welsh  Interm.  Eduo.  Act^  under,  what  is,  665,  666. 

EDWARD  VI.,  SCHOOL  OF.    See  Chuboh  ov  EzroLASD  School. 

EJECTMENT, 

allotment,  of  tenant  of,  692,  693,  779,  780.    See  PoasBsnoN. 

charity  commissioners,  leave  of,  not  required  to  action  for,  by  oharitj  frna- 

teee,  237,  478. 
congregation,  against,  trustees  of  chapel  cannot  maintain,  248. 
dissentmg  minister,  against,  215,  216,  237,  238. 

schoolmaster  or  other  officer,  against,  227,  228,  570,  571.    See  Po88SB8ZOH. 
visitor,  against,  88. 

ELECTION, 

advowson,  of  derk  to  fill.    See  Advowbon. 
agreement  among  subscribers  as  to  voting,  enforceable,  313. 
corporation,  of  members  of.    See  Cobpoba.tion. 
discretion  as  to,  when  interfered  with  by  visitor,  81,  82. 
dissenting  minister,  of.    See  Dibbkbttzsq  Minihibb. 
improper,  of  objects  of  charity,  when  set  aside,  314. 

not  where  h<mdjide,  314. 

under  Romilly's  Act,  314,  331. 
master  or  fellow  of  college,  of,  77,  203,  204,  314,  n.    See  Colleob. 
medical  officer,  of,  313,  n.,  Add.-p,  xciv. 
payments  to  persons  improperly  deoted  allowed,  314. 
persons  elected  must  possess  required  qualification,  313.    See  Qitalifigatiov. 
scholar,  of,  313.    See  CoUiBOb  ;  Soholab. 
schoolmastiBr,  of.     See  Sohooxjcastbb. 

ELEEMOSTNART  CHARITT.    See  Poob. 

religious  restrictions,  may  be  subject  to,  116,  247.    See  BBuaiON. 

presumption  against,  116,  169. 
scheme  for,  amendment  of,  by  striking  out  provisions  as  to  religious  instroc- 
tion,  131. 
,         trustee  of,  no  religions  qualification  required  in,  193. 

ELEEMOSYNARY  CORPORATION,  leases  and  exchanges  by,  when  void, 
264,  267.    See  Cobpoba^izon. 

ELEMENTARY  EDUCATION  ACTS.    See  Elbicentabt  School; 

ELEIiENTARY  SCHOOL, 

education  department,  power  of,  to  make  applications  in  respect  of,  508. 

certificate  of,  conclusive  as  to  receipt  of  annual  parliamentaiy  grant,  602. 
End.  Schools  Acts,  how  far  exempt  from,  457,  601,  602,  639,  640. 
endowment  partly  for,  and  partly  for  otiier  charitable  usee,  640. 
fees  when  may  be  charged  to  scholars,  640. 

inspection  of,  when  education  department  may  give  directions  as  to,  640. 
land,  power  to  give,  for,  by  deed  or  will,  379,  428,  424. 

enrolment  with  charitj^  oommissionerB,  423. 

execution  of  deed  or  will,  time  for,  423. 
meaning  of,  424,  641. 
scheme  for,  how  made,  602,  640. 
scheme,  provisions  of,  as  to,  167. 
fohool-boaxd,  transfer  to,  256,  257.    See  ScocooL  Boibd. 
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SLIZABETH,  STATUTE  OF.    See  Ghaxitablb  Unn,  Statdtb  ov. 

BMIOBATIOK, 

gift  for  emigrants'oharitable,  2. 
gift  for  poor  may  be  applied  in  promoting,  160. 
form  of  scheme,  824. 

ENDOW,  gift  to,  good,  410,  418.    See  EHDomcBHT. 

ENDOWED  SCHOOL,  when  no  dntj  on  specific  legacy  to,  868.    See  EDxroi- 
noirix  Ensowicent  ;  Eztdowxd  SoHooza  Aon. 

ENDOWED  SCHOOLS  ACTS, 

account,  form  of,  to  be  rendered  to  charity  commiseioners,  789 — 792. 
apprenticing  adyancement  maintenance  or  dothing  endowments  attached 
to  school,  621. 
scheme  may  provide  for  oontinned  application  of,  621. 
appeal,  as  to  scheme  nnder,  628—630,  647. 
alteration  of  scheme,  against,  646. 
« directly  affected,"  by  person,  628—630. 
discretion  of  charity  commissionen  when  interfered  with,  630. 
gOTerninflr  body,  by,  628—630. 
ground  ol.  must  be  stated,  680. 
hearing  ox,  647. 

repealed  provision,  629. 
not  where  income  of  endowment  less  than  100/.,  632. 

ceortificate  of  charity  oommiasionen  evidence  of  inoome,  682. 
Queen  in  Council,  is  to,  628,  629. 
time  for,  629# 
when  appeal  lies, 

apportionment  of  mixed  endowments,  617. 

apportionment  of  old  and  new  endowments,  620. 

«  due  regard  "  not  paid  to  educational  interests,  629. 

old  and  new  endowments  inseparably  mixed,  619. 

religions  provisions,  as  to  exemption  of  denominational  endowment 

from,  612. 
scheme  not  in  confonnity  with  Acts,  629. 
vested  interest,  neglect  to  save  or  compensate  for,  628. 
area,  beneficiary,  enlarsement  of,  603. 
Cathedral  schools  how  far  exempt  from.    See  Cathsdbal  School. 

increase  of  endowment  of,  out  of  funds  of  ecclesiastical  commissioners, 
620. 
chapel  of  endowed  school  not  subject  to  pariah  incumbent,  636,  636. 

is  place  of  public  worship,  636. 
charity  commissioners,  transfer  of  powers  to,  467,  662. 

appointment  of  additional  commissioners  secretary  and  ofBcers,  663. 
power  to  act  on  their  own  motion,  686,  664. 
commissioners  under,  mean  charity  cammissioners,  666. 
committee  of  council  on  education,  meaning  of,  600. 

powers  of.    See  EDUOinoN  DsPAsncsin*. 
consent  of  her  Majesty  under,  how  signified,  642. 
consoUdation  of  endowments,  603. 
construed  as  one  Act,  698,  639,  666,  667. 
liberal  construction  placed  upon,  698. 
Court,  restriction  on  powers  of,  99,  187,  664,  666. 

not  where  scheme  cannot  be  mode,  619,  666,  868,  869. 

powers  not  affected  by  pendency  of  non-eduoational  charity  scheme, 

172,  496,  622. 
renealed  provisions,  636. 

wul  not  deal  with  matters  coming  within  visitatorial  power  of  charity 
commissioners  under  schemes,  616. 
Crown,  extension  to  endowments  vested  in,  641,  642. 
denominational  endowment,  exception  of,  from  religious  exemptions,  612 — 
614,  642,  643. 
appeal,  612. 

express  provision  in  instrument  of  foundation  or  statutes,  in  case  of, 
612-614,  Add,  ^.  xcv. 
usage  or  provision  m  subsequent  scheme,  not  suiBcient,  614. 
who  are  founders,  614. 
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deDominational  endowment,  exception  of,  from  religions  exemptioiifl — €OHt. 
majority  of  goyeming  body  teachers  or  scholars  belon^^ing-  to  pazti- 

cnlar  denomination,  642,  643. 
mixed  endowment  where  modem  part  denominational,  644. 
unless  governing  body  assent,  613. 
what  is  denominational  endowment,  613,  614. 
**  directly  affected,'*  meaning  of,  630. 
dissenters,  power  of  trustees  to  make  orders  as  to  admission  of,  under  End. 

Schools  Aot,  I860..  169,  778. 
division  of  endowments,  603. 

Dndhy  of  Lancaster,  endowments  of,  extension  of  Acts  to,  641,  642. 
assent  of  her  Majesty  remiired  to  scheme  as  to,  641,  642. 
saving  of  rights  of  her  Majesty,  641,  642. 
"due  regud  "  to  be  paid  to  educational  interest  of  inhabitants  of  partionlar 
area,  604. 

or  persons  in  same  class  of  lif  e,  642. 
in  scheme  applying  non-educational  endowment  to  eduoatioD,  622. 
substantial  privilege  adapted  to  altered  constitution  suffioieaty  606. 
what  is  '*dne  regard,"  606,  606. 
educational  endowment,  what  is,  within  Acts,  698,  699.    See  EdttoaxcovaIi 

EnnowicsiiT. 
elementary  school  how  far  exempt  from,  457,   601,   602,  639,  640.     See 

ET.mffKNTABT  SOHOOL. 

endowed  school,  meaning  of,  600. 

endowment,  meaning  of,  698. 

**  entitled  "  to  educational  interest,  who  are,  605. 

«z«mi>tiona, 

annual  parliamentary  grant,  school  receiving,  601. 

choristers,  school  for,  602. 

exhibition,  part  of  endowment  of  Oxford  or  Cambridge  College,  except 
b^  consent,  608,  609. 

exhibition  tenable  at  particular  college  how  far  exempt,  628. 

governing  body  of  cathedral  school,  except  by  consent,  608. 

governing  body  of  Quaker  or  Moravian  school,  except  by  oonsenty 
608. 

governing  body  of  school  part  of  endowment  of  Oxford  or  CambEidge 
College,  except  by  consent,  608,  609. 

ministers  of  particular  denondnation,  school  for,  602. 

mixed  endowment  how  far  exempt,  599,  616  ^^  aeq. 

new  endowment,  except  by  consent,   608.    See  infra,  New  endow- 
ment. 

profession,  particular,  school  for,  602. 

public  school,  601. 

school  assisted  out  of  endowment  which  might  be  applied  to  another 
school,  601,  602. 

school  maintained  out  of  endowment  which  might  be  applied  to  non- 
educational  purpose,  601. 

voluntary  subscriptions,  sdiool  supported  by,  170,  601,  778. 
exhibition,  endowment  for,  when  withm,  699. 

forming  part  of  endowment  <rf  Oxf oid  or  Cambridge  College  how  far 
exempt,  608,  609. 

restricted  to  particular  school  or  district,  608,  609. 
Wales  is  a  district,  609. 

tenable  at  particular  college  how  far  exempt,  628. 
exhibition,  meaning  of,  600. 
expenses  imder,  how  defrayed,  687. 
girls,  benefit  of  endowments  to  be  extended  to,  606. 
governing  body.     See  Oovebmino  Body. 

alteration  of,  603,  604,  617. 

assent  of,  how  far  required  to  scheme  for  mixed  endowment,  616—619. 

incorporated,  dissolution  of,  663,  604. 

meanmg  of,  600,  601. 

new,  establishment  of,  604. 

removal  of,  604. 
grammar  schools  subject  to,  76,  n.,  170,  n.,  601. 
inspection  of  schools,  466,  468,  469.    See  Ihbpboxion. 
interests,  what  subject  to,  636,  637. 
L:«land,  do  not  apply  to,  698. 
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master,  graduate  of  any  university  in  United  Kingdom  qualified  to  be,  649, 
650. 

dimmiiwal  of,  at  pleasure,  scheme  must  provide  for,  616. 

need  not  be  in  holy  orders,  612. 

ordinary,  abolition  of  licensing  by,  616. 
mixed  endowment,  apportionment  of,  134,  616 — 619,  Add.  p.  xcv. 

charity  commissioners  may  determine  what  part  not  educational,  617, 618. 

educational  endowment,  how  far  may  be  dealt  with  as,  618. 

governing  body  of,  when  cannot  be  altered,  617,  619. 

new  mixed  with  old  when  deemed  old,  619. 

non-ohazitable  part  of,  cannot  be  diverted,  616,  617. 

stopping  aUowanoe  for  management  is  not  diverting,  618. 

payment  of  educational  part  where  governing  body  unaltered,  617. 

public  school  partly  interested  iq,  repealed  provision  as  to,  644. 

religious  instruction  where  part  of  endowment  denominational,  644. 
mode  of  carrying  into  effect,  457. 
new  endowment,  exemption  of,  except  by  consent,  608. 

qu.  endowment  subsequent  to  Act,  609. 

where  appropriated  to  education  hj  scheme  within  fifty  years,  609. 
non-educational  endowment  when  may  be  applied  to  education,  621,  622. 

consent  of  governing  body,  622. 

*'  due  regard  *'  to  be  paid  to  interests  of  persons  of  same  dsss  and  in 
same  area,  622. 

open  space  not  to  be  enclosed,  622. 

pendenov  of  scheme,  jurisdiction  of  Ck>urt  not  affected  by,  172,  496,  622. 

tecua,  where  scheme  actually  made,  172,  n. 

what  may  be  so  applied,  622. 
oificer,  scheme  must  provide  for  dismissal  of,  at  pleasure,  616. 
old  end  new  endowment,  apportionment  of,  619,  620. 

except  with  assent  of  governing  body,  620. 

vesting  of  whole  in  governing  body  of  one  part,  620. 
old  law  as  to  grammar  schools,  effect  of  End.  Schools  Acts  on,  162,  n.,  170, 699. 

how  far  cases  turning  on,  can  now  arise,  599. 
'*  other  charitable  uses,'^  endowment  not  applicable  for,  because  persons 
may  continue  at  school  after  twenty-one,  618. 

part  applicable  to,  how  determined,  617. 
passmg  of,  reasons  for,  455  et  seq,^  597. 
powers,  duration  of,  654,  655,  Add,  p.  xcv. 
prooeduxe  for  establishlnff  aoheme, 

alternative,  govemiag  body  may  submit,  626. 

amendment  on  non-approval,  627,  628,  632. 

approval  by  Education  Department,  646. 


approval  by  Queen  in  Council,  646,  648. 
ouiulation  of  i  ~ 


\  scheme,  646. 
copies  to  whom  to  be  sent,  625. 
draft,  preparation  of,  623,  624,  626,  627. 
Dnbhy  of  Iiancaster  endowments,  assent  of  her  Majesty  in  ease  of,  641, 

642. 
Education  Department,  submitting  to,  626,  627. 
governing  body  when  might  have  submitted  scheme,  623,  624. 
Siquiiy,  626,  634,  635. 

new,  preparation  of,  on  non-approval,  627,  628,  631,  632. 
non-approval,  proceedings  on,  632. 
notice  on  puUication  of  scheme,  646. 
objections  and  suggestions,  626,  645,  646. 
Parliament,  either  house  of,  may  present  address  against,  648. 
Parliament,  laying  before,  648. 
petition  for  laying  before  Parliament,  646. 
petition  of  appeal  to  Queen  in  Council,  628 — 631,  647.    See  iupra. 

Appeal, 
practice  to  lay  all  schemes  before  Parliament,  647. 
ramting  draft,  625. 

Priyy  Council,  hearing  of  petition  of  appeal  by,  647. 
proceedings  on  remission,  631,  646. 
publication  of  draft  and  approved,  625,  646. 
publication  of  new  and  amended,  631. 
Queen  in  Council,  approval  by,  646,  648. 
quorum  of  commissioners  for  approving,  654. 
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prooedom  for  establistiJiiff  Echeme—coniinued. 
renuMion  bj  Edooabon  Department,  646. 
remitfion  hj  PriTy  Goimcil,  629. 

repealed  proyision  as  to  approyal  hj  Edacation  Department,  627. 
as  to  laying  before  Parliament,  631,  632. 
as  to  qnorom  of  oommiflsionerB,  633,  634. 
production  of  doonmenta,  power  of  charity  oomndflsioners  to  require,  634. 

See  PBODUonoN  or  Dooukbntb. 
qualification  of  goremor,  611. 

of  master,  612,  649,  650. 
quorum  of  charity  oommiwrionera  to  act  under,  654. 
religion, 

alteration  of  religious  instruction  by  goreming  body,  notice  of,  645. 

cathedral  school,  exception  in  case  of,  612. 

denominational  endowment,  exception  in  case  of,  612—614,  642,  643, 

Add,  p.  xcv.     See  eupra.  Denominational  endowment, 
exemption  from  religious  instruction  and  worship  how  daimed  in  oaae 
of  boarding  school,  611. 
in  case  of  day  school,  610. 
provision  for  exemption  in  boarding  school  scheme,  610,  611. 

in  daj  school  scheme,  609,  610. 
scheme,  form  in,  making  provision  for  exemption,  840,  841. 
when  provision  for  exemption  not  to  be  made,  612 — 616. 

.•ma, 

alteration  of,  how  usually  effected,  621. 

appeal  against,  646. 

provision  for,  what  may  be  inserted,  621,  644,  645. 
amendment,  632,  633. 
commencement,  633. 
compulsory  provisions, 

governing  body  not  disqualified  on  account  of  religious  opinions, 
611,  612. 

master,  dismissal  at  pleasure  of,  616. 
•  need  not  be  m  holy  orders,  612. 

officer,  dismissal  at  pleasure  of,  616. 

ordinary,  abolition  of  jurisdiction  of,  in  licensing  masters,  615. 

religious  instruction,  as  to  alteration  of,  by  governors,  645. 

religious  instruction,  as  to  exemption  from,  when,  610 — 615.    See 
supra,  Religion, 
educational  endowments,  to  be  made  as  to,  603. 
elementary  school,  in  case  of  endowment  partly  applicable  to,  640. 
form  of  endowed  school  scheme,  837—848. 

scheme  applying  non-educational  charity  to  education,  848. 
forms  of  clauses, 

alteration  of  religious  instruction  by  governors,  841. 

course  of  instruction,  844. 

dismissal  at  pleasure  of  master,  841,  843. 

general  clauses.    See  Sohehx. 

girls'  school,  course  of  instruction  in,  845. 

governors,    appointment    and    powers    of,  &c.,   837-~840.      See 

GOVEBNINQ  BODT. 

holy  orders,  master  not  required  to  be  in,  847. 

master,  appointment  and  duties  of,  &c.,  841 — 843.     See  Sohool- 

XASTBB. 

ordinary,  abolition  of  jurisdiction  of,  in  licensing  master,  847. 

pension,  846. 

religious  instruction,  840,  841. 

religious  opinions,  governor  not  disqualified  for,  838. 

scholars,  admission  and  fees  of,  843,  844.    See  School. 
future  scheme,  may  be  without  prejudice  to,  631. 
governing  body,  as  to,  603,  604. 

^veming  body,  provisions  to  be  inserted  as  to.    See  Govebnino  Body. 
mquiry  for  purpose  of,  626,  634,  635. 
interests,  what  subject  to,  636,  637. 
non-educational  endowment,  renderinff  applicable  to  education,  621— 

623.  See  tupra,  Non-educational  endowment. 
Order  in  Council  approving,  is  evidence  of,  688. 
outline  of  provisions  as  to,  170 — 172. 
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adheme — eontimted. 

power  to  make,  603,  604,  621—- 623. 

property,  transfer  of,  effected  by,  633. 

proYislonB,  any  considered  expedient,  may  be  inserted,  616. 

repeal  bj,  of  Acts  of  Parliament  letters  patent  instruments  fto.,  633. 
Scotland,  do  not  apply  to,  698. 
Select  C!onmiittee  of  1884  on,  report  of,  457,  468. 

1886,  1887  on,  report  of,  468,  469. 
site,  rcmoTal  of,  253,  597,  603,  631. 
sapervision  of  schemes,  456,  458,  459.    Se$  Ihsfbcoxov. 
teacher.    See  eupra^  Master, 
technical  instruction.    See  Tbcbnical  iKSTBUonoir. 
vested  interest,  appeal  in  respect  of,  628. 

saying  or  compensating,  606,  607. 

what  IS,  456,  457,  607,  608,  630.    See  Vbbtkd  Iktebebt. 
visitatorial  powers, 

charity  commissioners  mav  reserve,  \rj  scheme,  77,  79,  n.,  616. 

Grown,  of ,  to  be  exercisea  by  charity  commissioners,  76,  79,  n.,  615. 

form  of  danse  giving,  to  charity  commissioners,  847. 

transfer  of,  to  Queen,   to   be  exercised   through   charity   commis- 
sioners, 76,  615. 
witnesses,  power  of  charity  commissionerB  to  require  attendance  and  exami- 
nation of,  684.    See  WmrESsn. 

Bnd.  Sohoolfl  JUt,  1860.  .778. 

Bnd.  Sohoola  Aot,  1868, 

officers  appointed  after,  to  take  subject  to  future  legislation,  456,  457. 

Bnd.  Bohoda  Act,  1869, 
sec.  1.  Short  ti&,  598. 

2.  Application,  598. 

3.  Commencement,  598. 

4.  DeBnition  of  «  endowment,"  135,  598. 

5.  Definition  of  '<  educational  endowment,"  134,  135, 170,  598,  599. 

See  Eduoatiohil  Ehsowxeht. 

6.  Definition  of  *'  endowed  school,"  600. 

7.  Interpretation,  600. 

8.  Exemptions,  76,  170,  601,  602. 

0.  Schemes  for  ai]Q[>lication  of  educational  endowments,  134,  170, 
253,  603. 

10.  Schemes  as  to  governing  bodies,  170,  603,  604.    See  GtovzBiizva 

BODT. 

11.  Educational  interests  of  persons  entitled  to  privileges,  170,  458, 

604. 

12.  Schemes  to  extend  benefit  to  girls,  170,  606. 

13.  Saving  of  interest  of  foundationer,  master,  governing  body,  &o., 

170,  606,  607. 

14.  Exemption  of  modem  endowments,  cathedrsl  schools,  &o.,  170, 

171,  608,  609. 

15.  Religious  education  in  day  schools,  171,  609,  610. 

16.  Keligious  education  in  boaidinff  sdiools,  171,  610,  611. 

17.  Governing  body  not  disqualified  for  religious  opinions,  171,  611. 

18.  ICasters  need  not  be  in  holy  orders,  171,  228,  612. 

19.  Exemptions  from  religious  provisions,  170,  171,  228,  612,  613. 

20.  Transfer  of  jurisdiction  of  ^nsitors,  76,  85,  171,  615. 

21.  Abolition  of  juzisdiotion  of  ordinazy  as  to  licensing  masters,  171, 

615. 

22.  Tenure  of  ofBce  of  teachers,  171,  228,  616. 

23.  General  provisions,  77,  171,  616. 

24.  Apportionment  of  mixed  endowments,  134,  171,  616—618. 
26.  New  endowment  mixed  with  old  buildings,  &c.,  171,  619. 

26.  Apportionment  of  old  and  new  endowments,  171,  619,  620. 

27.  Claims  of  cathedral  schools  against  ecclesiastical  oommissionen, 

170,  620,  621. 

28.  Alteration  of  schemes.  134,  135,  171,  621. 
20.  Apprenticeship  fees,  &o.,  171,  172,  621. 

80.  Application  to  education  of  non-educational  charities,  134,  162, 

172,  458,  621,  622. 

81.  Appomtment  of  commissioners  [repealed],  171,  623. 

82.  Preparation  of  draft  scheme,  171,  623,  624* 
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I^=^2*n)0WED  SCHOOLS  ACT8-e«i/iiMi#rf. 
End.  Schools  Act,  lS69-H»ntimued. 
•eo.  33.  Printing  and  pablication  of  draft,  171,  625. 

84.  ObjectionB  and  soggeations ;  altematiTe  scheme,  171,  626. 

85.  Inquiry  into  schemes,  171,  626.    See  Aasi9TA2rT  CoioaaBZoaii. 

86.  Framing  of  schemes,  171,  626,  627. 

87.  Approval  of  £duo.  Depart.,  171,  627,  628. 

38.  Consent  of  colleges  or  hall,  171,  628. 

39.  Appeal  to  Queen  in  Council,  134,  171,  ^9,  628,  629. 

40.  Proceedings  where  scheme  remitted,  171,  631. 

41.  Laying  before  parliament  [repealed],  171,  631,  632. 

42.  Exception  of  endowments  under  100/.,  171,  632. 

43.  New  scheme  on  non-approval,  171,  632. 

44.  Amendment  of  scheme,  171,  632,  633. 
46.  Commencement  of  scheme,  171,  633. 

46.  Effect  of  scheme,  171,  633. 

47.  Evidence  of  scheme,  171,  633. 

48.  Quorum  of  commissioners  [repealed],  171,  633,  634. 

49.  Production  of  documents,  eviaence,  &c.,  171,  634. 

60.  Inquiry,  how  held,  171,  634.    Se§  AsstarrAxr  CoKXiBBiONza. 

61.  B^K>rt  of  assistant  oommissioner,  171,  635. 

52.  Beetriotion  of  powers  of  charity  oommiaaioners.  Court,  &c.,  171, 
172,  635. 

63.  School  chapels  appropriated  for  religioiia   worship  free  bom 

parochial  jurisdiction,  171,  636,  636. 

64.  Quorum  of  governing  body,  171,  686. 

66.  Interest  acquired  after  passing  of  Act,  171,  636,  687. 

66.  Service  of  notices,  171,  637.     See  NonoB. 

67.  Service  by  post,  171,  637. 
58.  Expenses  of  Act,  637. 

69.  Duration  of  powers  [repealed],  638. 

Endowed  Schoola  Act,  1873, 

sec.  1.  Construction  and  short  title,  639. 
2.  Commencement,  639. 
8.  Exception  of  elementary  school,  170,  639—641.    See  ELSiaJXtiSt 

School. 
4.  Extension  to  Crown  and  Duchy  of  Lancaster,  endowmentfl^  M,  943. 
6.  Educational  interests,  170,  468,  642. 

6.  Retaining  holders  of  office  on  governing  body,  171,  642. 

7.  Exemption  from  religious  provisions,  171,  642,  643. 

8.  New  endowment  mixed  with  old  buildings,  171,  643,  644. 

9.  Public  schools  [repealed],  644. 

10.  Alteration  of  schemes,  134,  171,  644,  646. 

11.  Alteration  of  religious  instruction,  171,  646. 

12.  Time  for  objections,  171,  646. 

13.  Approval  of  Education  Department,  171,  646. 

14.  Hearing  of  appeal,  134,  171,  647,  648. 

16.  Laying  before  Parliament,  and  approval  of  Her  Majesty  m 
Council,  171,  648. 

16.  Annual  report,  649. 

17.  Continuance  of  powers  [repealed],  649. 

18.  Graduate  of  university  qufdified  to  be  head  master,  649,  6^^:  ,, 

19.  Schemes  laid  before  ParUament  during  present  session  rrapoa^j' 

660. 

20.  Hepeal  [repealed],  651. 

SOHEDXTLB,  651. 

Bndowed  Schoola  Act,  1874, 

sec.  1.  Transfer  of  powers  to  charity  commissioners,  134,  135,  662. 
2.  Power  to  add  to  charity  conmiissioners,  663. 
8.  Salaries,  663,  664.     See  Salast. 
4.  Exercise  of  powers  by  charity  commissioners,  654. 
6.  Quorum  of  commissioners,  654. 

6.  Continuance  of  powers,  99, 134,  172,  187,  339, 467,  654|  655. 

7.  Repeal  [repealed],  666. 

8.  Saving  as  to  certain  schemes  [repealed],  655,  666. 

9.  Definitions,  656. 

10.  Construction  and  short  title,  656,  657. 

SOHEDULBi  657. 

Bndowed  Schools  CVested  Interests)  Act  Oontinuanoe  Act,  1876 

456,  467. 
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ENDOWED  SCHOOLS  COMMISSIONEBS, 
meaninff  of,  in  End.  Sohook  Aots,  656. 
Tepealed  piOTision  as  to  framing  of  sohemeB  by,  623. 
transfer  of  powers  of,  to  charity  oommisaioners,  467,  652. 

ENDOWMENT, 

Chant.  Trusts  Aots, 

bozden  of  proof  that  charity  not  endowed,  628, 634. 
distinction  between  endowment  and  yoluntary  sabscriptions,  627. 
exemption  from,  of  charity  not  having,  633,  534,  567. 
fund  raised  by  yoluntary  subscriptions  when  is,  527,  533. 
inrestments  of  yoluntary  subscriptions  do  not  constitute,  527}  623,  634. 
meaninff  of,  in,  526, 627,  532 — 534. 
reyooable  endowment  is  within,  471,  532. 

yoluntary  subscrintions,  charity  partiy  supported  by,  and  partly  by 
income   of    enaowment  how  far  exempted  from,  522,   623.    8h 

VOLTTXTTAST  SrSSOBIPTIOMB. 

church,  of,  gift  for,  charitable,  6. 

City  of  Lond.  Paioch.  Charities  Act,  meaning  of  endowment  in,  726. 

modem  not  affected  by  scheme  under,  713. 
educational.    See  EniroATiONix  Endowxbnt. 
End.  Schools  Acts, 

apportionment  of  mixed  under,  616 — 619. 

apportionment  of  old  and  new,  under,  619,  620. 

meaning  of,  in,  698. 

new  mixed  with  old  when  deemed  old,  619. 

what  not  within.    See  Endowed  Sohoou  Acts. 
founder  cannot  alter,  110,  213. 

ENFORCE  MENT, 

incorporation,  of  orders  and  directions  in  certificate  of,  678. 
charity  commissioners,  of  orders  of,  473,  638,  589,  574. 
iUlotments  Extension  Act,  1882,  under,  691. 
City  of  London  Parooh.  Charities  Act,  under,  699,  722. 
County  Court,  of  orders  of,  603,  604. 

ENFRANCHISEMENT  of  charity  manor,  compensation  for,  may  be  paid  to 
official  trustees,  255,  753.    See  Coftholds. 

ENROLMENT.    See  Mobtkain,  Statdtb  or. 

abstract,  of,  where  original  deed  lost  or  destroyed,  420.    See  infra^  Subse- 
quent deed. 
aoKnowledgment  formerly  necessary,  396,  896. 

abolition  of,  396. 
assurance  to  charity,  of,  387. 
assuror  may  take  advantage  of  want  of,  396. 
sufficient  if  assurance  execute  by,  396. 
asylum,  assurance  for,  does  not  require,  422. 

in  other  respects  must  satisfy  Statute  of  Mortmain,  422. 
bharitjr  oonmdssioners,  in  books  of,  554. 
ohurdh,  of  conyeyanoefor  building  or  repairing,  435,  759,  760.    See  Chubob 

Buixdinq  Aon. 
clerk  of  enrolments,  subsequent  enrolment  by,  419,  422. 

repealed  proyisions,  421,  422. 
college,  of  assurance  for,  426. 
copy,  enrolment  of,  where  original  deed  lost  or  destroyed,  420.  See  if\fira, 

Subsequent  deed, 
costs  of,  when  payable  by  company  under  Lands  Clauses  Act^  365. 
Court  will  not  execute  trusts  of  unenrolled  deed,  396. 
education  &o.,  of  assurance  for,  423,  426,  428. 

to  society  for  promoting,  426. 
elementary  school,  of  assurance  by  deed  or  will  for,  423,  424. 
eyidence  of.    See  EviDKiraB. 
extension  oi  time  for,  419,  420. 

early  Acts  as  to,  in  case  of  purchases,  421.  422. 

rendered  necessary  by  misapprehension  of  sect.  2  of  0  Geo.  IE. 
c.  36.. 420,  421. 
poor,  as  to  assurance  for  education  of,  422. 
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ENROLMENT— ^M^lftiied^. 

extensiaii  of  time  for—'ContiHued. 

proceedingsior  tetting  aside,  &c.,  not  affected  by  mbeeqiient  enrol- 
ment, 42(r 

Boman  Catholic  charitiea,  in  case  of  deeds  of,  678. 
repealed  provision  as  to  expense,  578,  679. 

under  special  Acts,  422. 

who  may  apply  for  subsequent  enrolment,  420. 
hospitals  &c.,  of  deeds  founding,  430. 
how  effected,  27,  396,  422. 

under  former  law,  422. 
land  registry,  assurances  effected  in,  do  not  require,  439. 
lost,  enrolment  of  copy  abstract  or  subsequent  deed  where  original,  419, 

420,  423.    Sm  infia,  Subsequent  deed, 
mortmain,  assurance  of  land  in,  does  not  require,  397. 

to  new  trustees,  178. 
museum,  of  assurance  by  deed  or  will  for,  423,  424. 
park,  of  assurance  by  deed  or  will  for,  423,  424. 
presumed,  not,  396. 

religion  &c.,  of  assurance  to  society  for  promoting,  426. 
repealed  proTisions,  388. 
Boman  Catholic  charities,  extension  of  tame  in  case  of,  422,  678. 

repealed  provision  as  to  expense  of,  678,  679. 
science  literature  art  &c.,  of  assurance  for  promoting,  396,  428. 

to  society  for  promoting,  426. 
separate  instrument,  where  (diaritable  use  declared  by,  27,  387. 

difference  between  old  and  present  provisions,  396. 

how  effected,  395,  422. 

repealed  provisions,  396. 
subsequent  deed,  of,  where  original  lost  or  destroyed,  420. 

application  how  made,  422.  ^ 

repealed  provisions,  423,  679,  680. 

who  may  apply,  420. 
tune  for,  27.  387. 
unenroUed  oeed,  assuror  can  take  advantage  of,  396. 

Court  not  bound  to  take  objection  as  to,  396. 

Limitations,  Statute  of,  runs  in  favour  of.  Add,  p.  xctv. 

new  trustees  of,  may  be  anointed,  186. 

trustee  cannot  claim  beneficially  by  reason  of,  396. 

trusts  of,  not  executed  by  Court,  396. 
university  college  &c.,  of  assurance  for,  426. 
workhouse,  assurance  for,  does  not  require,  422. 

in  other  respects  must  satisfy  Statute  of  Mortmain,  422. 

ENROLMENT  DEPARTMENT,  transmission  to,  of  duplicate  memorial  of 
registration,  283. 

ENROLMENTS,  power  of  charity  oommissionert  to  require  copies  and  eztraoto 
of,  471,  472. 

ENTRY, 

advowson,  on,  in  case  of  alienation  in  mortmain,  how  effected,  384. 
Crown  or  mesne  lord,  by,  on  land  alienated  in  mortmain,  381,  382. 

oommittee  g^uardian  &c.,  by,  on  behalf  of  lord,  382. 
mortmain,  alienation  in,  gives  mere  right  of,  384. 
power  of,  when  may  be  inserted  in  assurance  to  charity,  27,  386. 

ESCHEAT  to  mesne  lord  instead  of  Crown,  when,  383,  384. 

ESSAY,  gift  to  found  prize  for,  charitable,  6. 

"ESTABLISH," 

legacy  to,  when  good,  409—413. 

income  to  be  appHed  in  establishing,  412,  413. 
institution  not  requiring  land,  413. 
primdfaeie  implies  purchase  of  land,  409,  410. 

ESTOPPEL, 

lessee  cannot  dispute  lessor's  title,  290. 

none  against  takmg  advantage  of  unenrolled  deed,  396. 
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ETON.    See  Pubuo  School. 

benefioes  belonging  to,  sale  t>f,  253,  n.  • 

Bishops  Trusts  Suostitation  Act,  exception  £rom,  73,  i^  85,  672. 

Chant.  Trusts  Acts,  exemption  from,  557. 

Gharit.  Uses,  exemption  from  commissions  under  Statute  of,  445. 

Grammar  Schools  Act,  exemption  from,  767. 

land  tax,  how  far  exempt  from,  369. 

redemption  of,  on  hvings  in  patronage  of,  275. 
leases,  granting  of,  by,  263,  n. 
mortmain,  exemption  from,  427. 
Mortmain,  Statute  of,  exemption  from,  379,  425. 

oonveyance  to,  may  be  enrolled,  426. 
registration,  exemption  from,  285. 

EVEDENOE, 

annual  parliamentaxy  grant,  of  receipt  of,  certificate  of  Education  Depart- 
ment IS,  602. 
charity  commissioners,  certified  copies  of  orders,  ftc.  of,  receivable  in,  470, 598. 
certificate  of,  when  eyidence  as  to  income.    See  IirooiCB. 
copies  of  books  of,  receivable  in,  536. 
copies  of  deeds  or  wills  enrolled  with,  receivable  in,  554. 
giving  false  evidence  to,  a  misdemeanoor,  473. 
orders  certificates  schemes  &c.,  of,  470,  536. 
power  of,  to  take,  472,  473,  618,  538. 

under  City  of  Lond.  Paroch.  Charities  Act,  698,  699,  719. 
under  End.  Schools  Acts,  634. 
refusal  to  give  evidence  to,  is  contempt  of  Court,  473,  538,  589. 
ohuzbh  door,  of  notice  having  been  affixed  to,  507. 
enrolment,  of,  396,  397. 

endorsed  memorandum,  396,  897. 
office  copy,  397. 

is  evidence  of  contents*of  enrolled  deed,  397. 
enrolment  with  charity  commissionerB,  certified  copies  receivable  in  evidence, 

554. 
false,  to  give,  before  dharitv  commissionerB  &o.  is  misdemeanour,  473. 
income,  when  certificate  ot  charity  commissioners  is  evidence  as  to.    See 

Inooxb. 
incorporation,  certificate  of,  evidence  of  compliance  with  provisions  of  Act, 

677,  678. 
new  trustees,  of  appointment  o^  under  Pete's  Act,  180,  181. 
notice  of  service,  of,  233,  777. 

under  City  of  Lond.  Paroch.  Charities  Act,  721. 
parish  luid,  what  sufficient  evidence  that  land  is,  240. 
parol.    See  Pasol  EvzDEiroB. 
refusal  to  give,  to  charity  commissioners  &c.  is  contempt  of  Court,  473,  538, 

539. 
schemes  &c.  of  charity  commissioners,  of,  470,  536. 
under  City  of  Lond.  Paroch.  Charities  Act,  719. 
under  End.  Schools  Acts,  633. 

EX  OFFICIO  TBtrSTEES.    See  Tbtohm. 

EXAMINATION, 

endowed  schools,  of,  456,  458,  459.    See  Ihsfbction. 

fellow,  in  election  of,  what  regard  to  be  paid  to,  314,  n. 

free  sdiolars  should  not  be  elected  by,  165,  166. 

scholar,  in  election  of ,  what  regard  to  be  paid  to,  where  preference  dixeoted,  313. 

university,  1^,  management  of,  is  question  for  visitor,  78,  n. 

EXCEPTION  OUT  OF  DEVISE,  how  distinguished  from  devise  subject  to 
charge,  419. 

EXCHANGE, 

benefices,  of,  belonging  to  ecclesiastical  corporations,  263,  n. 
charity  commissioners,  power  of,  to  authorue,  267,  489. 

application  how  mtuie,  491,  492. 

equality  of,  payments  for,  267,  549. 

expense,  power  to  authorize  pajrment  of,  649. 

form  of  application  to,  492,  806,  807. 

fuel  allotment,  of,  269,  767,  768. 

investment  of  proceeds,  279,  551. 
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oharity  oomnuBsioneny  power  of,  to  authorize — continued. 

Uind,  inyestment  in,  of  prooeeds  of  exohange,  661. 

land  oommiBrionen,  uboaIIj  recommend  application  to,  268. 

majority  of  troBteee,  power  of,  to  carry  out  exchange  authoxized  hy, 
234,  267,  268,  686,  687. 

mortgage,  power  to  authorize,  for  rairing  paymenta  for  eqnalitj  of 
exohimge  and  expenaea,  649. 

order  aa  to  raising  expenaea  how  carried  into  effect,  660,  661. 

order  authorizing,  form  of,  492. 

powers  of,  how  lar  afiFected  by  Act  or  decree  providing  for  approYal  of 
Court,  681,  682. 

procedure  for  obtaining  order,  491,  492,  807. 

registered  place  of  wurahip,  of,  689. 

aurreyor,  report  of,  requirod,  491,  492,  807. 

title,  certificate  of,  required,  492. 

ralidity  of  exchange  authorized  by,  267,  493. 
notwithatanding  diaabling  Acts,  267,  662. 
common  fielda,  of  land  in,  267. 
Court  may  authorize,  where  beneficial,  267. 

under  Bomilly'a  Act,  331. 
diaabling  Acta  aa  to,  in  caae  of  eleemosynary  corporationa,  263,  267. 
eodeeiastical  corporationa,  of  property  of,  269,  270. 

ecdesiaatical  hospitals,  exception  of,  270. 
fnelallotmenta,  of ,  power  of  charity  commisaionera  to  authorize,  269,  767, 768. 
land  commisaionera,  by,  268. 

charity  commiaaloners,  consent  of,  not  required,  268. 

corporeal  and  incorporeal  hereditaments  and  copyholds,  268. 

inconvenient  allotmenta,  269. 

inequality  how  compensated,  269. 

intermixed  lands,  269. 

ordera  of,  shift  title,  268. 

partition,  may  order,  at  aame  time,  270. 

powera  of,  268,  269. 

procedure  aimpler  than  that  of  charity  commissioners,  268. 

whether  indosure  proceedings  pending  or  not,  268. 
registered  place  of  worship,  of,  power  of  c^irity  commissioners  to  authorize, 

689. 
school  board,  of  land  &c.  of,  486,  489. 

EXCHEQUEB  BILLS  are  government  securities,  646. 

EXECUTOBS, 

interest,  may  be  charged  with,  246,  n.    See  Lvtbbbbt. 
liability  of,  for  legacy  improperly  applied,  301,  n. 
renouncing,  cannot  nominate  charitable  objects,  31,  32,  n. 
surplus  income,  beneficial  gift  of,  to,  60. 

EXmuiTlON.    See  Soholab. 

City  of  London  charities,  provision  out  of,  for,  706,  709. 
End.  Schools  Acts,  provisions  of,  as  to, 

Crown  or  Duchy  of  Lancaster,  power  of  appointing  exhibitioner  vested 
in,  how  dealt  with,  641,  642. 

endowment  for,  is  educational  endowment,  699. 

interest  in,  what  subject  to  scheme,  606,  636,  637. 

meaning  of,  600. 

part  of  foundation  of  Oxford  or  Cambridge  college,  608,  609. 

restricted  to  particular  school  or  district,  608. 
Wales  is  a  district,  609. 

tenable  at  particular  college,  628. 

tenure  of,  not  affected  by  End.  Schools  Act,  1868.  .466. 
forms  of  schemes  providing  for,  822,  823,  846,  846. 
for  deprivation  of,  846. 
gift  for  founding,  charitable,  6. 
grammar  school,  in,  under  old  law,  166. 
poor,  gift  for,  may  be  applied  in,  166,  166. 
removal  of  condition  attached  to,  147. 

restriction  to  boys  who  have  been  three  years  at  school,  construction  of,  318. 
school  board,  revenue  of  school  transferred  to,  when  should  be  applied  for,  173. 
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EXONEBATION, 

penonalty,  of,  £rom  debts,  62 — 64. 
lapaed  gift,  dues  not  extend  to,  64. 
what  words  will  effect,  64. 

EXPENSES.    See  Costs. 

bills,  of,  prior  to  Oitj  of  Lond.  Parooh.  Charities  Act,  724. 

City- of  Lond.  Paroch.  Charities  Act,  of  carrying  into  effect,  706,  721,  722. 

draining  dividing  and  fencing  allotments  &c.,  of,  693. 

exchange  or  partition,  of,  549. 

managinflr  diaritj,  of,  provisions  of  schemes  as  to,  820,  830,  832. 

mnnicipai  corporations,  of  inquiry  as  to  granting  charters  to,  782. 

EXPRESS  TRUST, 

Limitation,  Statutes  of,  how  far  exoladed  from  operation  of,  294,  295,  299, 
306. 
fraud,  in  case  of,  299. 

mere  charge  is  not ;  seeut,  charge  coupled  with  duty,  294,  295. 
Trustee  Act,  1888,  under,  295,  299,  806. 
what  is,  294. 

EXTRACT.    See  Coft. 


FATLURE.    See  Lafbb. 

ey'prU  application  on  failure  of  objects,  140.    See  Ct-pb^. 

founder's  neirs,  of,  who  visitor  in  case  of,  72,  73. 

lapse,  failure  of  objects  does  not  cause,  in  case  of  charitable  legacy,  32,  83. 

FARM  LEASE,  length  of  term  of,  261.    See  LxAas. 

FEE  SIMPLE, 

conveyance  of,  when  presumed,  109. 

passes  to  charity  without  words  of  limitation,  104. 

FEES, 

chambers,  on  proceedings  at,  340. 

charity  commissionerB,  power  to  fix  scale  of  fees  for  business  done  by,  590, 
591. 

correspondence  as  to,  591. 

none  nxed,  591. 

Pariiament,  to  be  laid  before,  590,  591. 

publication  in  London  Ghizette,  590. 

stamp,  bill  to  impose,  on  accounts  rendered  to  charity  oommissionerB, 
591. 
Court  fees,  power  to  make  rules  as  to,  498. 
County  Court  fees,  power  to  fix,  509,  510. 
elementary  school,  when  fees  may  be  charged  in,  640. 
endowed  school  sdieme,  provisions  of,  as  to,  843. 
free  grammar  school,  capitation  fees  in,  under  old  law,  165. 
registration  of,  284. 

FELLOW.    SeeCouMXR, 

"FELLOWS  AND  DEMIES  OF  MAGDALEN  COLLEGE,  OXFORD," 
gift  to,  void,  40. 

FELLOWSHIP, 

examination  for,  205,  n.,  314. 

gift  to  found,  charitable,  5. 

when  vacated  by  accepting  professorship,  205,  n. 

FELONY,  abolition  of  forfeiture  for,  72,  n.,  812,  n. 

FEMALES,  extension  of  charity  to,  149.    See  GiBis. 

FEME  CO  VERT.    See  Makbtto  Woxan. 

FENCING  of  allotments,  expense  of,  693. 

FIELD  GARDEN, 

fuel  allotments,  application  of,  for,  135,  162,  757,  758. 
restriction  on  divenion  of,  757. 
T.  3  P 
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FINE.    See  CoKicosr  Rbootsbt. 
FINE  ARTS.    See  Abt. 

FINES.    See  Copyholds. 
leaae  on.    See  Lbasb. 

FISHING,  ezohange  and  partition  of  rights  of »  bj  land  oommissioners,  269. 

FOOD, 

appUoation  of  gift  for  poor  in  providing,  160. 
fonn  of  soheme,  824. 

FOBEIGN.    See  Abboad. 

FORFEITURE, 

condition,  for  breach  of,  leaning  against,  108. 

gift  over,  effect  must  be  g^yen  to,  108,  109. 
condition  in  £ftyour  of  charitj,  on  breach  of,  60. 
condition  of,  scheme  may  render  nugatory,  109. 
mortmain,  for  alienation  in,  374,  381,  382. 
patronage,  of,  311. 

scheme,  siteration  of  trusts  by,  cannot  cause,  109. 
treason  and  felony,  for,  abolition  of,  72,  n.,  312,  n. 

FORMS, 

chapel  deeds,  of,  what  denominations  hare,  121,  122. 
chanty  commissioners,  of, 

accounts,  of,  to  be  rendered  to,  789  et  teq, 
endowed  school,  for,  789—792. 
general  charity  (large),  792 — 794. 
(small),  794—796. 
application  to,  general  form  of,  797. 
conditions  of  sale,  of,  804,  805. 
conveyance,  of,  where  official  trustee  joins,  805. 
exchange,  of  application  for  authority  to,  806,  807. 
lease,  of  application  for  authority  to  grant,  799,  800. 

in  pursuance  of  ag^reement  pre-viously  sanctioned,  800,  801 . 
legfal  proceedings,  of  application  for  authority  to  commence,  798. 
official  trustees,  of  application  for  order  for  payment  of  money  to,  807, 

808. 
for  transfer  of  stock  to,  808,  809. 
for  Testing  right  to  call  for  transfer  in, 
813. 
sale,  of  application  for  authority  for,  802,  803. 
scheme,  of  application  for  establishment  of,  810,  811. 
trustees,  of  application  for  appointment  or  removal  of,  810,  811. 
for  incorporation  of,  814,  815. 
provisioxud  appointment,  to  approve,  814. 
schemes,  of,  816  et  seq. 

application  of  non-educational  charity  to  education,  848. 

apprenticing ;  educational ;  poor,  816—827. 

beneficiary  corporation  ;  almshouse,  831 — 836. 

dissolved  municipal  corporation,  849 — 854. 

endowed  school,  837—848. 

poor,  827—831. 

prison  charity,  849. 

Wesleyan  Methodist  Chapel  and  minister's  house,  836. 

FORTIFICATIONS,  trust  to  maintain,  charitable,  14. 

«*  FOUND,*' 

legacy  to,  when  good,  411. 
prima  facie  implies  purchase,  410. 

FOUNDATION, 

instrument  of.    See  Instbttkemt  of  FouNDATioir. 
species  of,  78. 
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FOUNDER, 

cannot  alter  tnuts,  110,  213. 

intention  of,  must  be  observed,  117,  118,  136.     See  IxTKirnoa. 

as  to  granting  lease,  268,  259. 

not  where  he  directs  rent  not  to  be  raised,  259. 
patronage  when  possessed  hj  founder  and  his  heirs,  311. 
▼isitors,  when  founder  and  his  heirs  are,  72,  78.     See  Vibitob. 
-who  is,  73. 

of  oharitj  established  by  voluntary  subscriptions,  97,  614. 

FOUNDLING  HOSPITAL, 

legacy  for  Jewish  Synagogue  given  to,  150. 
mortmain,  exemption  from,  431. 

FRANCE,  mortmain  provisions  in,  371,  n. 

FRANCHISE, 

hospitals  and  almshouses,  inmates  of,  when  entitled  to,  370. 
parochial  relief,  receipt  of,  is  disqualification,  370. 

relief  by  vaccination  or  from  School  Board  fees  or  by  admission  into  hospital 
not  disqualification,  370. 

FRANCHISES  of  dissolved  municipal  ooiporations,  abolition  of,  730. 

FRAUDj 

time  does  not  run  between  trustee  and  eeaiui  que  trutt  in  case  of,  205, 
299,  306. 
or  in  any  case  until  discovered,  298. 

FRAUDS,  STATUTE  OF,  application  in  case  of  charities,  40,  n. 

FREE  CHAPELS,  patron  visitor  of,  72. 

FREE  SCHOOL, 

competitive  examination,  free  scholars  should  not  be  elected  by,  165,  166. 

course  of  education  in,  under  old  law,  163. 

eleemosynaiy  corporation,  is,  69. 

meaning  of,  163,  164. 

not  neoessarily  same  as  free  grammar  school,  163,  164. 

paying  scholars,  introduction  of,  165. 

no  distinction  diould  be  made  between  paying  and  free  scholars,  165, 
166,  n. 

FREEMEN.    See  Bobouoh. 

FRENCH  PROTESTANT  REFUGEES  IN  LONDON,  gift  for,  appUed  to 
French  Protestant  population  in  London,  161. 

FRIENDLY  SOCIETY, 

Attomey-(}eneral  whether  should  be  party  to  action  for  administering,  324. 

Chant.  Trusts  Acts,  exemption  from,  522. 

duty  on  corporate  and  unincorporate  bodies,  exemption  from,  366. 

eeeut,  mutual  benefit  sodety,  367. 
gift  for  poor  aoplied  in  subscriptions  to,  159,  160,  n. 
L  of  sonen 


form  of  scheme,  824. 

ELstration,  exemptioxi 
ether  charitable,  4. 


registration,  exemption  from, 
wheth 


FUEL, 

gift  for  poor  applied  in  providing,  160. 
form  of  soneme,  824,  830. 

FUEL  ALLOTMENT, 

exbhan^  of,  power  of  charity  commissioners  to  authorise,  269,  758. 
restriction  on  diversion  of,  757. 

scheme  for  application  as  recreation  gpronnd  or  field  garden,  power  of  charity 
oommissioners  to  make,  135,  162,  757,  758. 

"FULL  AND  VALUABLE  CONSIDERATION."  See'Miovnuxa,&rjLTmxor. 

FUNERAL  EXPENSES,  charitable  legacy  when  allowed  among,  59. 

3f2 
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GAOL, 

animity  to  chaplain  of,  how  dealt  with,  212. 
charity  for  poor  cannot  be  applied  in  repairing,  105. 

GAS  COMPANY,  shares  in,  can  be  bequeathed  to  charity,  403. 

GEMS,  when  no  duty  on  legacy  of,  to  body  corporate  &c.,  368. 

GENERAL  BAPTISTS.    See  Baptists. 

GENERAL  CHARITABLE  DIRECTION,  gift  how  applied  in  caae  of,  153, 
154.    See  Ct-Pb£». 

GENERAL  CHARITABLE  INTENTION  executed  ey-prU,    139.      See  Cr- 
Pb^. 

«'  GENERAL  CHARITY  PROPERTY."     See  Cm  op  Londow  Pabochial 

Chaszties  Act,  1883. 

GENERAL  DIGEST  OF  ENDOWED  CHARITIES  IN  CITY  OF  liONDON, 

461,  701. 

GENTLEWOMEN,  reduced,  gift  for,  charitable,  3. 

GIFT  OVER, 

charity,  to,  may  be  too  remote,  56. 

not  from  another  charity,  56. 
condition,  on  non-observance  of,  effect  must  be  given  to,  108,  109. 
g^ft  to  charity  may  be  applied  ey^prU  notwithstanding  charitable  gift  oyer, 

109,  n.,  144. 
Mortmain,  Statute  of,  from  g^t  void  under,  good,  418. 

though  expressed  to  be  on  specified  event  only,  418. 
policy  of  uiw,  from  gift  contrary  to,  good,  25. 
superstitious  g^t,  from,  good,  25. 

GIFT  TO  CHARITY.    See  Chabitt;  Lboaot. 

accumulation  directed  beyond  legal  period,  supported  notwithstanding,  85. 

amount  must  be  definite  or  ascertainable,  36  et  teq. 

charitable  and  non-charitable  objects,  gift  for,  when  good,  32. 

and  unlawful  objects,  gift  for,  how  dealt  with,  42 — 44.     See  TJm- 
LAWPUL  Teust. 
charitable  corporation,  to,  immediatelv  impressed  with  trust,  104. 
charity,  g^eral  intention  in  favour  of,  supported,  29  et  seq. 

not  presumed,  39,  40. 
charity,  gift  to  be  distributed  in,  g^ood,  29. 
class,  gift  for,  generally,  good,  29,  30. 
conditional.     See  Cozvdition. 
construction,  role  of,  for  ascertaining  validity,  37. 
ey-prhj  when  applied.     See  Cy-Pb^. 

disclaimer  or  refusal  of  trustees,  supported  notwithstanding,  32,  141. 
favour  shown  to,  28. 
origin  of,  28,  n. 
general  benevolence  when  cut  down  to  charitable  objects,  37,  38. 
immediate  distribution,  for,  may  be  charitable,  8,  n. 
incorporation  of  trustees,  after,  679.    See  Chabitable  Tbxtstees  InoobpobA- 

tion  Act,  1872. 
institution  ambiguously  described,  gift  to,  supported,  34,  41. 

non-existent  or  ceasing  to  exist,  gift  to,  when  supported,  34, 41. 
tecus^  where  no  gener^  charitable  intention,  34,  35,  40,  41. 
Mortmain,  g^t  contravening  Statute  of,  not  supported,  35,  396. 
objects  impossible  to  be  carried  out,  32,  33. 

tecusy  where  no  general  charitable  intention,  41. 
objects  left  blank,  36. 

postponed  application  does  not  invalidate,  53. 
accumulation  of  intermediate  income,  54. 
fund  retained  in  Court,  53. 

for  what  period,  54. 
inquiry,  54, 

resulting  trust,  none,  of  intermediate  income,  54. 
private  charity,  gfift  for,  void,  36. 
what  is,  3,  n.,  16,  36. 
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OrFT  TO  CHAKITY— «m/i«M«f. 

purpoBOfl,  for,  to  be  afterwards  named  and  not  named,  30. 

charitable  intention  afterwards  dropped,  30,  n.,  39. 

intended  purposes  not  shown  to  be  charitable,  30,  n.,  39,  40. 

to  be  named  by  another,  31,  32. 
zefusal  of  college  &c.  to  accept,  supported  notwithstanding,  32,  141. 
residae  after  satisfying  unlawful  purpose,  of,  42 — 45. 
restriction  on  assurance  to  charity,  386  et  teq.    See  Mobucadt,  Statute  of. 

on  assurance  to  corporation,  381  et  teg.    See  Mobtkun. 

outline  of  proyisions,  26—28. 
superstitious,  cannot  be,  24,  141,  n. 
temporary  objects,  for,  33. 

uncertainty,  does  not  fail  for,  29,  30.    See  Unoeetaintt. 
unlawful  object,  gift  for,  when  supported,  35.    See  VvLkwruL  Tetj8t. 
Talid  gift  dependent  on  inyalid  gin  fails,  45. 
validity,  presumption  in  faTOur  of,  28. 
what  is.    See  Chabttt. 
when  gift  fails.    See  Lapse. 

whether  can  be  defeated  by  subsequent  couTeyanoe  for  value,  109, 110. 
whether  to  person  indiyidually  or  in  virtue  of  his  office,  8. 

validity  may  depend  on,  8. 

GIBLS, 

educational  interests  of,  to  be  regarded  in  scheme  under  City  of  Lond. 

Parooh.  Charities  Act,  713. 
endowed  school  scheme  must  extend  benefit  of  endowments  to,  606. 
form  of  scheme,  845. 

provision  in  scheme  as  to  course  of  instruction,  845. 
sdhools  inquuT"  commission,  recommendation  of,  as  to  extending  endow- 
ments to,  456. 

"  GODLY  PREACHERS  OF  CHRIST'S  HOLY  GOSPEL,"  admission  of 
parol  evidence  to  explain,  113,  118. 

GOSPEL,  gift  for  spread  of,  charitable,  10. 

GOVERNING  BODY.    See  Tbubtbbb. 

abroad,  legacy  to  charity,  may  be  paid  to,  127. 

additi<mal  governors,  power  of  Coiui  and  charity  commissioners  to  appoint, 
195. 
amending  scheme  for  purpose  of  providing  for,  131,  195. 
alteration  of,  bv  endowed  sdiool  scheme,  603,  604. 

not  where  less  than  half  endowment  applicable  to  education,  617. 
buildings,  restriction  on  power  to  alter  or  erect  under  Citr  of  Lond.  Paroch. 

Charities  Act,  720. 
under  End.  Schools  Acts,  636. 
power  to  repair  existing,  under  End.  Schools  Acts,  636,  637. 
cathedral  school,  of,  when  can  be  altered  by  endowed  school  scheme,  608. 
charitable  institution,  gift  to  governors  of,  charitable,  4,  125. 
Charit.  Trusts  Acts,  governors  improperly  constituted  could  not  apply 

for  extension  of,  to  exempted  chanties,  529. 
church  of  England  school,  who  should  be  governors  of,  192. 

rector  of  parish  may  be  ex-offido  governor  of,  615. 
City  of  Lond.  Parocb.  Charities  Act,  copy  of  draft  scheme  under,  to  be 
sent  to,  713. 
copies  of  statements  to  be  sent  to,  708. 
creation  or  union  of  governing  bodies  under,  710. 
college,  d,  when  may  dissent  from  scheme  abolishing  restriction  on  ex* 

hibition,  628. 
consent  of,  to  endowed  school  scheme  when  required,  608,  609. 
mixed  endowment,  to  scheme  dealing  with,  616—619. 
modem  part  of  mixed  endowment,  to  scheme  dealing  with,  620. 
scheme,  to,  applying  non-educational  charity  to  education,  622. 
union  of  sdioou  under  Grammar  Schools  Act,  to,  164,  764. 
constitution  and  powers  of,  alteration  of,  by  endowed  school  scheme,  603, 

604. 
constitution  of.  by  endowed  school  scheme,  560. 

form  of  scheme,  837,  838. 
co-optative,  provision  for,  in  endowed  school  scheme,  838. 
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GOVERNING  BOJ>Y -tontinu^d. 

Crown  or  Dochj  of  Lancaster  endowment,  of,  her  Majertj  is,  641. 
diBflenting  charities  of,  who  should  be,  192. 
dissolatton  of,  under  End.  Schools  Acts,  563,  604. 
ecclesiastical  oiBce,  holder  of,  cannot  be  ex -officio  member  of,  joda  m. 
Schools  Acts,  611,  612. 

MTiM,  where  expressly  prorided  hv  instmxDent  of  foundatiaii,  641 
election  of,  Court  will  not  decide  validity  of,  under  endowed  sohool  tA 

616. 
elementary  school,  when  may  charge  fees  for  scholars  at,  640. 

of  endowment  partly  applicable  to,    maj  Applj  for  eo^fl^*  "" 
scheme  as  to  other  part,  640. 
•ndowsd  sohool  sohsms,  clauses  in,  837 — 841. 

accounts,  839. 

chainnan,  839. 

oo-optatire  gpovemors,  838. 

declaration  of  willingness  to  act,  838. 

jurisdiction,  842. 

majority,  power  of,  to  act,  840. 

management  of  business,  838,  839. 

meetings,  838,  839. 

minutes,  839. 

new,  appointment  of,  837. 

quorum,  839. 

regulations,  power  to  make,  847. 

reUgious  qualification  not  required,  838. 

representative  governors,  837. 

teacher  not  to  be  governor,  841. 

vacancy,  filling  up,  838. 

voting,  839.  . 

End.  Schools  Acts,  power  to  submit  alternative  scheme  under,  626,  6X/. 

amended  scheme  of,  charity  commissioners  may  adopt,  627. 

copy  of  draft  scheme  to  be  sent  to,  625. 

when  might  have  submitted  scheme  under,  623,  624. 
enrolment,  power  of  governor  to  appljr  for,  420.  «,. 

form  of  application  to  approve  provisional  appointment  of  fi>*^^*?J**A,i^ 
interest  of  governor  when  to  be  saved  or  compensated  for  oj  foao 

ochool  scheme,  607,  636,  637. 
lease,  governors  cannot  grant,  to  one  of  themselves,  262. 
liability  of  governor  for  funds  misapplied  or  lost,  310. 
majoritv  of,  power  to  act,  233,  234. 

under  End.  Schools  Acts,  636,  840. 
meaning  of,  in  City  of  Lond.  Paroch.  Charities  Act,  72o. 
in  End.  Schools  Acts,  600,  601,  641. 
in  Grammar  Schools  Act,  747,  748. 
minority  not  to  have  negative  voice  in  electing,  203.  ^g.  ^, 

except  where  election  confined  to  limited  number  of  corporators, .   »^ 
mixed  endowment  when  may  be  vested  in  governing  body  of  I*" 

endowed  school  scheme,  620.  ^ 

Moravian  school,  of,  when  can  be  altered  by  endowed  aSbool  scheme, 
new,  establishment  of,  under  End.  Schools  Acts,  604.  rhiri^ 

new  governing  body,  establishment  of,  under  City  of  Lond.  ^•'^i  IT iggl 

Act,  189,  723  et  teq.    See  City  op  London  Pabochiai.  CbasHO^  AcTi 
notice  how  served  on  governors,  777,  778.     See  Nones. 

not  required  where  governor  out  of  United  Kingdom,  233,  77o' 

under  City  of  Lond.  Paroch.  Charities  Act,  721. 

under  End.  Schools  Acts,  637. 
number,  what  usually  provided  for  by  scheme,  196.  .    ^ 

office,  holder  of,  when  may  be  retained  on  governing  My  ^^^ 

Schools  Acts,  642. 
petition  by,  against  endowed  school  scheme,  628,  646.  „g 

public  school,  headmaster  of,  power  to  appoint  and  remove^  225i  ** 

discretion  when  interfered  with,  228,  229.  ^» 

quaker  school,  of,  when  can  be  altered  by  endowed  school  scheme*  oO  . 
quorum,  provision  as  to,  in  endowed  school  scheme,  839.  ^  g^]. 

regulations,  power  to  make,  provision  in  endowed  school  schemeM^r^ 
religious  instruction,  power  to  alter,  may  be  given  to,  by  endowetl 
scheme,  645. 

what  notice  of  alteration  must  be  given,  645. 
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GOVERNma  BODY— coniiHHcd, 

religiouB  qnaMcatioD,  not  required  under  City  of  Lond.  Paroch.  ChArities 
Aot,  724. 
or  under  End.  SohoolB  Acts.  611. 

exception  of  cathedral  school  and  denominational  endowment, 

612—615,  642,  643. 
provision  of  scheme,  838. 
removal  of,  by  endowed  school  scheme,  604. 
representative  governors  in  endowed  school  scheme,  660,  604. 

form  of  scheme,  837. 
Bomillv's  Act,  governing  body  not  dnlyoonstitnted  cannot  petition  nnder,  331 . 
school  forming  part  of  endowment  of  Oxford  or  Cambridge  oollege,  of,  when 

can  be  alteirea  by  endowed  school  scheme,  608,  609. 
time,  lapse  of,  eligibility  not  inquired  into  after,  82. 
union  of,  under  Ci<nr  of  liond.  Paroch.  Charities  Act,  180,  710. 
visitor,  election  and  dismissal  of  governors  by,  77,  92,  93. 
visitors,  when,  75. 

express  appointment,  75. 

not  where  the^  are  the  corporation  and  manage  estates,  75. 

roval  foundation,  75. 

wnere  they  have  mere  legal  estate,  75. 

GOVERNMENT  SECURITIES, 
meaning  of,  545. 
power  to  invest  in,  what  investments  authorised  by,  275. 

GOVERNORS.    ^S^  QoTEsaimQ  Body. 

GOVERNORS  OF  QUEEN  ANNE'S  BOUNTY.    /S^^Qukkw  Aotib'sBoxjhtt. 

GRAMMAR  SCHOOL.    See  School. 

charity  commissioners,  endowed  school  scheme  may  give  visitatozial  powers 
to,  76,  79,  n.,  616. 
transfer  of  visitatorial  powers  to,  under  End.  Schools 

Acts,  76,  615. 
visitatorial  powers  of  Crown  over  endowed  schools  to 
be  exercised  by,  76,  79,  n.,  615. 
Church  of  England  school.    See  Chttboh  of  EiroLAin)  School. 
End.  Schools  Acts,  are  within,  76,  n.,  164,  n.,  601. 

how  far  cases  turning  on  old  law  can  now  arise,  599. 
old  law  superseded  by,  162,  n.,  599. 
usually  governed  by  schemes  under,  79,  n. 
evidence,  what  required  to  show  that  school  is,  112,  n. 
free,  not  necessarily  same  as  free  school,  163,  164. 
free  school.    See  I^keb  School. 

law  prior  to  End.  Schools  Acts,  162—170.    See  Gbaiocab  Sceoou  Aot. 
admission,  165,  166. 
boarders,  166. 
capitation  fees,  165. 
course  of  education,  162 — 164. 
dissenters,  admission  of,  169. 

exemption  from  religious  instruction,  168. 
exhibitions  and  scholarships,  166. 
Latin  and  Greek  when  not  dispensed  with,  164. 
master,  attendance  and  residence  of,  166,  n. 

remuneration  of,  166. 
paying  scholars,  introduction  of,  165,  166. 
presiunption  against  religious  restrictions,  169. 
religious  instruction,  167 — 170. 

provisions  of  End.  Schools  Act,  1860,  as  to,  169,  170. 
master  of,  cannot  be  removed  by  trustees  under  Cluuit.  Trusts  Acts,  572. 
meaning  of,  162. 

in  Grammar  Schools  Act,  767. 
paying  scholars,  school  for,  with  provision  for  foundationers,  165. 
scheme  under  Ead.  Schools  Acts,  usually  governed  by,  79,  n. 
form  of  scheme,  837—848.    See  EiinowBD  Schools  Acts. 
trust  to  maintain,  enforced,  94,  95. 

trustees  cannot  convert,  to  school  for  reading  writing  and  arithmetic,  246. 
cannot  enlarge  chapel  of,  for  benefit  of  inhabitants  of  town,  246. 
residential  qualifloation  of,  custom  to  n^leot,  193. 
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GRAMMAR  SCliOOL-^cotttinMsd, 

union  of,  under  Qrammar  Schools  Act,  164,  744. 

visitatorial  powers,  provisions  of  Ghrammar  Schools  Act  as  to,  78,  765.    See 
GaAXXAB  Schools  Act. 
transfer  to  charity  commissioners  under  End.  Schools  Acts,  76,  79,  n., 
615,  616.     See  tupra^  Charity  Commissioners, 
visitor  of,  appointment  of,  by  Court  under  Grammar  Schools  Act,  76,  765. 
S00  Qbjjqllb  Schools  Act. 

GRAMMAR  SCHOOLS  ACT,  761—768. 

admission,  power  of  Court  to  extend  right  of,  762. 

applications  under,  how  made,  766,  767. 

Crown,  power  of,  as  patron  how  exerdsed,  767. 

education,  power  to  extend  system  of,  164,  762. 

exemptions,  767. 

existing  rights,  saving  of,  763,  764. 

foundations,  what  exempted  from,  767. 

intention  of  founder,  regard  to  be  paid  to,  762,  763. 

interpretation  of  terms,  767,  768. 

Latin  and  Greek,  provisions  as  to  teaching,  763. 

masters,  appointment  of  additional,  763. 

assent  of  master  required  to  alteration  affecting  emolument,  164, 
166,  764. 

dimnissal  of,  227,  766,  766. 

existing,  saving  of  rights  of,  764. 

future,  now  far  subject  to  statutes  under  Act,  166,  227,  764. 

lapse  of  right  to  nominate,  764. 

ordinary,  remain  subject  to,  763. 
ordinary,  saving  of  rights  of,  763,  767. 
pensions,  227,  766,  766. 

petition  under,  98,  384,  336,  766,  767.    See  Fbiitior. 
recovery  of  premises  held  over  by  masters,  766, 
schemes,  power  of  Court  to  establish,  762. 
uniting  schools  under,  164,  764. 
visitatorial  powers  recognized  by,  86. 
creation  of,  by  Court,  766. 
enlargement  of,  by  Court,  766. 
exercise  of,  without  request,  766. 
substitution  by  Court  of  penon  to  exercise,  766. 

GRAVEL,  power  of  charity  commissioners  to  authorize  digging  of,  486. 

GREENWICH  HOSPITAL, 

exemption  from  mortmain,  432. 
sale  of  benefices  belonging  to,  263,  n. 

GROWING  CROPS,    See  Chops. 

GUARDIANS, 

application  of  rent  of  land  obtained  by,  for  benefit  of  poor,  783. 
assurance  to,  when  valid  without  enrohnent,  422. 
mortmain,  power  to  hold  land  in,  431. 
unsuitable  Lmd  acquired  by,  how  disposed  of,  783. 

GUERNSEY  HOSPITAL,  gift  to,  supported  though  hospital  unasoertain- 
able,  34. 


HALL.    See  Collbob. 

HANDICRAFTSMEN.    See  Thasbsksn. 

HARBOUR  TOLLS,  whether  money  secured  on,  can  be  bequeathed  to  charity, 
406  et  eeq. 

HARROW.    See  Public  School. 

Grammar  Schools  Act,  exemption  from,  767. 
mortmain,  exemption  from,  427. 
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HAVEN,  gift  for  repair  of,  charitable,  1,  442. 

HEAD  MASTER, 

endowed  school,  of.    See  Sohooucasteb. 
publio  school,  of.    See  Public  School. 


:=  HKIB, 

t&ff  appointment  of  new  tmstees  where  administration  yested  in,  186. 

proof  of  heirship,  186. 
charges  and  expenses,  when  allowed,  353. 

costs  of  action  to  execute  charitable  tmsts,  generallj  obtains,  between 
i^*:  solicitor  and  client,  352. 

-  disclaimer  by,  when  presumed,  111. 

founder,  of,  appointment  of  new  trustees  where  administration  vested  in,  186. 
riffht  of  patronage  when  vested  in,  311. 
where  visitor,  72,  73. 
last  surviving  trustee,  of,  advertisement  for,  183,  184. 
resulting  trust  to,  418,  419. 
7-  superstitious  devise  when  goes  to,  25,  25,  n. 

when  must  be  party  to  action  for  executing  charity  trusts,  326. 

>  HEBIOT.    See  Ooftholds. 

exchange  and  partition  of,  by  land  commissioners,  269. 

"  HERTFORD  COLLEGE  not  within  Universities  Tests  Act,  1871 .  .206. 

HIGHWAY, 

repair  of,  charitable,  1,  13,  442. 
ki  trust  for  repair  of,  whether  exempt  from  income  tax,  364. 

HIGHWAY  BOARD,  power  to  hold  land  in  mortmain,  431. 

HIRING  rooms  or  house,  legacy  for,  good,  415. 

3  HOLY  ORDERS,  whether  schoolmaster  need  be  in.    See  Sghoolmastsb. 

HOME,  gift  for,  charitable,  4. 

HOME  FOR  LOST  DOGS,  gift  to,  charitable,  16. 

HOSPITAL, 

**  all  the  hospitals,"  what  included  in  spit  to,  107. 
almshouse,  charity  for,  not  applied  to  nospital,  1 36,  160. 
Oharit.  Uses,  exemption  from  Statute  of,  of  hospital  haYing  special  visitor, 
445. 
^  college,  how  distinguished  from,  69. 

cure  of  souls,  without,  68,  69. 
ecclesiastical,  excepted  from  power  to  sell  exchange  lease  &c.  given  to 

ecolesiastioal  corporations,  266,  270. 
election  of  members  of,  by  visitor,  77,  203. 
minority  not  to  have  negative  voice,  203. 

except  where  election  vested  in  limited  number  of  members,  203, 
204. 
statute  (31  Eliz.  c.  6)  against  abuses  in  election  of  oiBcers,  204. 
)  to  be  read  together  with  hospital  statutes  at  election,  204. 

eleemosynary  corporation,  is,  68,  69. 
found,  amount  required  to,  reasonably  ascertainable,  43. 

corporation  or  individual  may,  68,  n.,  430. 
franchise,  admission  into  infectious  hospital  when  not  disqualification  for, 
t  370. 

inmates  of  hospital  when  entitled  to,  370. 
gift  for,  charitable,  3. 

may  be  applied  for  poor,  150. 
gift  for  erecting  and  endowing,  charitable,  4. 
for  persons  niaintained  in,  charitable,  2. 
to  official  of,  for,  charitable,  4. 
"  hospital,  public  school,  or  ahnshouse,"  what  is,  within  Income  Tax  Act, 

361. 
"  hospitals  of  London,"  what  included  in  gift  to,  107. 
income  tax,  exemption  from,  of  buildings  &c.  of,  361. 

of  lands  &c.  belonging  to,  361. 
inhabited  house  duty,  exemption  ftom,  368. 
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land,  power  of  incorporated  hospital  to  hold,  430. 
land  tex,  how  far  exempt  from,  369. 

tenants  not  entitled  to  benefit  of  exemption,  369. 
land  tax,  redemption  of,  on,  273.     See  Land  Tax. 

power  to  apply  legacies  or  donations  to,  273. 
lease  by,  when  within  Disabling  Acts,  262,  263.     See  Dibjlhejko  Acts; 

liSASB. 

legacy  to,  may  be  exempt  from  duty  under  special  Act,  358,  369. 
lepers,  g^t  to  hospital  for,  supported,  33. 

how  applied,  162. 
mandamus  does  not  lie  to  restore  sister  of,  87. 
master,  account  against,  reoeiying  fines  on  leases,  305. 

whether  must  reside  or  perform  divine  service  are  questioiis  for 
visitor,  78. 
mastership,  long  enioyment  by  municipal  corporation  of  presentatioiL  to,  1 11. 
medical  officer  of,  election  of,  313,  n.,  Add.  p.  zdv. 
nature  of,  68,  69. 

officer  taking  reward  for  resigning,  penalty  on,  204. 
poor,  gift  for,  applied  in  subscriptions  to,  166,  159. 

form  of  scheme,  824,  830. 
presumed  intention  to  b^efit  general  rather  than  special,  108. 
rateable,  is,  367.    See  Rates. 
registration,  exemption  from.  284,  286. 
removal  of  members  of,  by  visitor,  77,  203. 
scheme  for,  liberal  spirit  should  prevail  in  settling,  130. 
smallpox,  injunction  to  restrain,  287.    See  NinaAKOB. 
spiritual,  visitation  of,  72. 

trustees  of,  from  what  radius  selected,  191.    See  Tbttstxes. 
when  establishment  of,  breach  of  covenant  against  obnoxious  trades,  287- 

HOUSE  OF  COMMONS,  paid  charity  cominissioners  secretary  or  inspeoton 
cannot  sit  in,  468,  469. 

HOUSE  OF  CORRECTION, 

gift  to  maintain,  charitable,  1,  13,  442. 
power  to  found,  68,  n.,  430. 

HOUSEHOLDER,  meaning  of,  870. 

HUSBANDRY  LEASE,  what  should  be  length  of  term  of,  261.    See  Lbabb. 

ILLEGAL  TRUST.    See  Uhlawtul  Tbubt. 

IMPROPRIATION,  annexation  of,  to  parsonage,  434. 

IMPROVEMENT  BONDS  when  can  be  bequeathed  to  ohariiy,  408, 409. 

IMPROVEMENT  COMMISSIONERS,  power  to  hold  land  in  mortmain,  431. 

IMPROVEMENTS.    See  Repaibs  a3xj>  Ivpsovexents. 
allowance  for,  on  setting  aside  sale  or  lease,  290,  291. 

inquiry  as  to,  291. 

not  where  no  account  of  back  rents,  290. 
outgoing  tenant  when  entitled  to  allowance  for,  267,  268. 

IMPURE  PERSONALTY, 

charitable  legacy  cannot  be  paid  out  of,  58,  401 . 
proportion  in  which  charitable  gift  fails  how  ascertained,  60. 
use  of  term,  401,  402. 

when  trustees  can  apportion,  to  charitable  institutions  exempt  from  Statote 
of  Mortmain,  414. 
not  where  no  intention  to  benefit  institutions,  414. 
whether  names  of  institutions  must  be  submitted  to  judge,  414. 

INCLOSURE  ACTS.    See  "Land  ComoBSiovsaB, 

private  Act  required  for  scheme  of  charity  established  by,  662. 
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INGLOSURE  G0MMI8SI0NEBS  when  may  arpoint  aUotment  oommittees, 
782. 

INCOME, 

capital  expeDditure,  reoouping,  out  of,  266, 266,  809,  486,  487.    See  Cahtal. 
charity  when  entitled  to  increaeed  or  surplus,  47 — 49. 
intention  to  devote  whole  to  oharity,  47,  49. 

how  ^own,  47,  48. 
not  where  no  general  charitable  intention  and  income  not  ezhaasted,  49. 
right  of,  not  extended  beyond  trust,  49. 
nndispoeed-of  surplus  insignificant,  49. 
what  considered  insignificant,  49. 
whole  income  originally  exhausted,  47,  48,  49. 
certificate  of  oharity  commissioners  evidence  as  to,  fon  determining  juris- 
diction, 337,  n.,  343,  n.,  608,  509. 
End.  Schools  Acts,  for  determming  right  of  appeal  under,  632. 
parochial  charities,  for  determining  power  to  apportion,  640. 
chanty  commissioners  are  not  administrators  of,  456. 
ey'pree  application  of  surplus,  141. 
mstribution  of  increased  or  surplus,  where  charity  entitied,  137,  138,  142, 

143.     See  DiSTBiBtrnoK. 
dividends,  payment  of.     See  Dividands. 
establishing,  direction  to  apply  income  in,  excludes  purchase  of  land,  412, 

413. 
legal  proceedings,  order  of  charity  commissioners  authorizing,  must  state 

amount  of  income,  609. 
master  of  charitable  corporation  when  entitled  to  surplus,  61,  62,  188.    See 
Mastbb. 
apportionment  between  former  and  present,  51. 
parol  evidence  admissible  to  show  who  entitied  to  surplus,  53,  113. 
resulting  trust  of  undisposed- of  surplus,  63. 
surplus,  who  entitied  to,  is  question  of  construction,  46,  47. 
trustees  when  beneficially  entitied  to  increased  or  surplus,  49—53. 
charitable  corporation,  52. 

condition  in  favour  of  charity,  where  g^t  subject  to,  60,  52. 
no  gpeneral  charitable  intention  and  income  not  exhausted,  49. 
not  where  whole  disposed  of  for  charity,  47,  62,  63. 

or  intended  to  be  so  disposed  of,  47. 
obli^tion  to  maintain  charity,  acceptance  of,  52. 
repairs,  where  surplus  directed  to  be  expended  in,  61. 
statutes,  power  to  mune,  implies  that  donees  do  not  take  beneficially,  58. 
surplus  expressly  given  to  trustees,  49,  60. 
trustees  themselves  objects  of  chari^,  137,  138. 
where  pTx>perty  subject  only  to  specified  charitable  trust,  50,  51, 137, 138. 
when  distributable  at  discretion,  scheme  not  usually  required,  126, 127.    See 

DiBOBBTZON. 

INCOME  TAX, 

cathedral  college  church  chapel  fto.,  exemption  of  stock  or  dividends  applic* 

able  to  repair  of,  362,  363. 
"charitable  purposes,"  exemption  of  rents  and  profits  of  land  &c.  held 
for,  361. 
exemption  of  stock  or  dividends  applicable  for,  362,  363. 
lunatic  asylum  making  profit  by  receiving  wealthy  patients,  366. 
meaning  of,  362,  363—366. 

dinerence  between  views  of  inland  revenue  and  charity  commis- 
sioners, 363,  364. 
exemptions,  what  not  allowed  by  inland  revenue,  863,  864. 
practice  of  inland  revenue,  change  in,  363,  364. 
oharity  commissioners,  power  of,  to  certify  exemption  from,  647. 
ooUeges  &c.  of  universities,  exemption  of  buildings  &c.  of,  860. 
repair  of,  exemption  of  funds  applied  for,  360. 
repair  of,  exemption  of  stock  or  dividendis  applicable  to,  362,  368. 
hospitfd  public  school  almshouse  &c.,  exemption  of  buildings  &o.  of,  861. 

repair  of,  exemption  of  funds  applied  for,  361. 
"hospital  public  school  or  almshouse,"  exemption  of  rents  and  profits  of 
land  of,  361. 
lunatic  asylum  kept  up  by  payment  of  patients  is  not,  362. 
'    :  of,  362. 


966 


INDEX. 


INCORPOEATION  OF  TRUSTEES.    See  Teubtee. 

charity  oommuBionen,  by.    See  CsABiriiBLB  TsvarcKEa  IirooBFOBAXica  Ad, 
1872. 

INCOBPOKEAL  HEBEDITAMENT,  resCriotiozi  on  aaBoiwioe  of,  to  okizxl^, 
886,  389»  390,  440. 

INCUMBENT  AND  CHUBGHWARDENS, 

apportioned  paioobial  oharitieB,  distribution  of,  bj-,  174. 
oniuoh  door,  moat  allow  notioe  to  be  af^ed  to,  607. 

INCUMBRANCE.    See  Mobiqaob. 

Landa  Claiiaea  Act,  application  of  fnnda  in  Conrt  under,  in  diacharging, 
280,  771. 

INDEFINITE  GIFT.    See  UHCBBiADmr. 

INDEMNTIT, 

Bank  of  England  ftc,  to,  by  order  for  transfer  or  payment,  547. 

by  order  of  charily  oommiaeioners  for  payment  or  transfer,  675. 

uy  Treasury  regnlAtionB  as  to  business  of  official  tmactees,  695.       

incorporated  trustees,  for  payments  and  transfers  in  reliance  on  oommcn 

trustees,  to,  by  obtaining  opinion  and  advice  of  charity  commiasiaDen,  HO, 
231,  475. 
by  resting  in  offtoial  trustees,  809,  810. 

INDEPENDENT  CHAPEL,  appointment  of  trasteea  of,  under  Peto's  Act,  181* 

INDIA, 

legacy  for  dty  in,  charitable,  11. 

legacy  to  charity  in,  to  whom  paid,  127,  128. 

mortmain  proyisionB  do  not  extend  to,  441. 

INDIGENT  BUT  DESERVINa  INDIVIDUALS,  gift  for,  void,  88. 

"  INDIGENT  OR  IMPROPER  PERSON,"  dause  against  letting  to,  sfawi 
out  of  scheme,  268. 

INDIVIDUAL, 

gift  for  particular,  not  charitable,  8. 

though  left  to  be  selected  by  another,  8. 
members  of  community,  gift  for,  not  charitable,  9. 
whether  gift  is  to  person  as  individual  or  by  virtue  of  his  office,  8. 

INDUSTRIAL  EXHIBITION,  gift  for  poor  applied  towards,  160. 

INDUSTRIAL  SCHOOLS  ACT,  scheme  providing  for  matteis  within,  le- 
fused,  106. 

INFANT,  .      .  . 

exception  of,  from  power  to  give  land  &o.  under  Church  Building  A»» 
436,  760.    See  C&ubgh  Btthdhto  Aoxb.  ^m 

exception  from  power  to  give  land  under  Statute  of  Chant.  Uses,  877, 9(^* 

INFIDELS,  gift  for  converting,  upheld,  33. 

INFIRMARY.    See  Hospital. 

election  of  medical  officer  of,  313,  n.,  Add,  p.  xciv. 
gift  for,  charitable,  8. 

INFORMATION, 

action  substituted  for,  98,  316. 

Att.-Qen.,  by,  316. 

bill  and  information,  316,  317,  320.  .     ..e 

charity  case,  procedure  in,  in  Court  of  Chancery  usually  by  isfoimaw'n) 

charily  property  might  be  alienated  in,  260. 
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ISFOBMATlOJsi-'Continued. 
origin  of,  89. 
prM^edure,  roles  of,  relaxed  m  charity  oases,  97,  98,  320. 

amendment,  320. 

oosts,  frame  of  suit  material  as  to,  321. 

defects  of  form  not  overlooked  to  injury  of  defendants,  320,  321. 
or  where  no  charitable  use  in  quefltion,  321. 

relief  given  where  not  asked,  97,  320. 
Solicitor-General,  by,  315. 
trustees,  appointment  of,  in,  183. 

appointment  of,  pending,  187. 
when  proceeding  was  by  bill,  and  when  by  information,  321,  323. 

advowson,  321,  322. 

dissenting  chapel,  322. 

where  trusts  not  charitable,  321. 

INHABITANTS, 

meaning  of,  208,  867  et  8$q,    See  Pabishzonbbs. 

casual  sojourners,  868. 

charter,  m,  869. 

persons  receiving  parochial  relief,  869. 

primd  facie  meaning,  868. 

ratepavers,  may  be  confined  to,  870. 

wnether  rate  must  have  been  paid,  870. 

Statute  of  Bridges,  in,  869. 

subject-matter,  determined  by,  208,  869. 

usage,  when  determined  by,  209,  869. 
meaning  of  **  inhabitants  and  parishioners,"  208,  867  ei  uq. 
sale  of  advowson  belonging  to,  252,  253.     See  Adyowbon. 
trust  for,  charitable,  11. 

advowson,  of,  13,  208.    See  Adyowbok. 

pasture,  of  right  of,  12. 

source  of  fund  immaterial,  14. 

INHABITED  HOUSE  DUTY, 

hospitals  charity^  schools  &c.  exempt  from,  368. 
self-supporting  institution  not  exempt,  368. 

INJUNCTION, 

a^ent,  dismissed,  to  restrain  from  acting,  300. 
bishop,  to  restrain,  from  instituting  minister,  212. 
breach  of  trust,  to  restrain,  300,  414. 

co-trustee  may  obtain,  300. 
chapel,  to  restrain  conversion  of,  300. 

to  restrain  minority  of  trustees  of,  from  interference,  216,  300. 
charity  commissioners,  when  leave  of,  required.    See  Lboal  PBOOESDDroa. 
not  to  action  to  restrain  exclusion  of  officer,  478. 
or  to  restrain  schoolmaster  from  teaching  or  occupying  schoolhouse, 
478,  479. 
covenant,  to  restrain  breach  of,  287. 
divine  worship,  to  restrain  interference  with,  212. 
ejectment,  to  restrain,  223,  224,  478,  479. 
medical  officer,  action  by,  to  restrain  removal  whether  requires  leave  of 

charity  commissioners,  477,  478. 
minister,  to  restrain  bishop  from  instituting,  212. 

to  restrain  election  of  unlicensed  Presbyterian,  217,  800. 
to  restrain,  from  officiating,  212. 

not  at  suit  of  pewholders  not  communicants,  218. 
where  ceasing  to  belong  to  denomination,  300. 
where  holding  opinions  differing  from  congregation,  217. 
where  improperly  elected,  216. 
where  properly  oismiBsed,  216,  300. 
to  restrain  mterference  with,  when  improperly  dismissed,  216. 
mortgage,  to  restrain  improper,  271,  300. 
nuisance,  to  restrain,  287. 

schoolmaster,  to  restrain,  from  acting  or  occupying  schoolhouse,  223. 
ejectment  of,  to  restrain,  223;  224. 
pending  scheme,  226,  227. 
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INJUNCTION— wn/mnarf. 

trustees  of  ohapel,  to  restrain  minority  of,  from  interfering,  216,  300. 
to  restrain  unlawfol  application  bj,  414. 

INLAND  REVENUE.    See  Ikooxb  Tax. 

INNS  OF  CHANCERT,  when  no  dutj  on  speoifio  legmcj  to,  358. 

INNS  OF  COURT,  when  no  dutj  on  specific  legacy  to,  358. 

INQUIRY, 

Act  of  Parliament,  as  to  applying  for,  231. 

amount  required  for  unlawml  purpose,  as  to,  43,  45.     See  UarLAfm  Tir^ 

not  where  unasoertainable,  45. 
apportionment,  as  to,  146. 
assistant  commissioner,  when  may  be  held  by.      See  AflEisiAST  Co^ocH* 

BIONBBS. 

boundaries,  for  ascertaining,  308. 

breach  of  trust,  as  to,  trustees  fixed  with  costs  of,  thongh  beneficial,  HS, 

trustees  exceeding  building  estimate,  348. 
cathedral  school,  as  to  increase  of  endowment  of,  620. 
charity  commissioneTs,  powers  of  inquiry  possessed  by, 

City  of  London  charities,  into,  700,  701.  See  Crrr  op  Londos  TiMi^sm 
OhabitibsAct,  1883. 

condition  and  management  of  charities,  into,  470,  637  ei  seq. 
charities  having  special  yisitors  are  within,  470,  471. 
extension  to  endowed  schools,  634. 

employment  of  persons  to  assist  at,  585. 
employment  of  fund,  as  to,  where  application  poetponed,  54. 
improvements,  as  to,  291. 
income,  as  to  dealing  with  surplus,  143. 
institution,  as  to  which  intended  by  testator,  106. 
lawful,  whether  gift  is,  35. 

in  Scotland,  46. 
minister,  who  entitled  to  elect,  213. 
municipal  corporation,  as  to  granting  new  charter  to,  732.     See  Mtr^si^^^ 

COBFOEATIOir. 

prejudicial  to  charit;^,  not  directed,  when,  305. 
sale  whether  beneficial,  250. 
setting  aside  lease,  as  to  proceedings  for,  289. 
trustees,  who  entitled  to  appoint,  179. 
whether  fund  can  be  employed  as  directed,  54. 

INQUISITION  whether  land  aliened  in  mortmam,  383. 

INSPECTION, 

apportionment,  of  orders  of,  541. 

documents,  of,  472,  537.     See  Pboduction  of  Doctticents. 

relating  to  incorporation  of  charity  trustees,  678. 

imder  City  of  Lond.  Paroch.  Chanties  Act,  699. 
elementary  schools,  of,  640. 
endowed  schools,  of,  458,  n. 

recommendation  of  schools  inquiry  commission,  456,  458. 

recommendation  of  select  committee  of  1886 .  .458. 

undertaken  by  charity  commissioners,  459. 
orders    of    charily  commissioners    appointing    or   removing   tntfW  * 

establishing  scheme,  of,  567. 
parochial  chuities,  of  copies  of  accounts  of,  556. 

INSPECTORS, 

appointment  and  number  of,  repealed  provisions  as  to,  466,  536. 

assistant  commissioners  substituted  for,  465,  693. 

determination  of  power  to  appoint,  465,  593. 

House  of  Commons,  cannot  sit  in,  468,  469. 

powers  and  duties  of.     See  Asszstant  Coioiissiokebs. 

salaries  of,  594,  663,  654. 

repealed  provisions,  468. 
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INSTITUTION.    See  Cobposation. 

advanoement  of  religion,  for,  oharitable,  8,  29. 

ambignity  in  description  of,  34,  41,  106,  140,  145.    See  AxBiaxriTT. 

animals,  for  investigating  diseanes  of,  oharitable,  16. 

City  of  Lond.  Parooh.  Charities  Act,  scheme  under,  may  provide  for  paj- 

ments  to  local  inatitations,  710. 
establish,  gift  to,  when  charter  obtained  good,  64. 
fund  how  distributed  where  several  institutions  answer  description,  146. 
land,  bound  to  invest  funds  in,  legpocv  to,  void,  414. 

rules  of  institution  read  into  will,  414. 

teeusy  where  funds  not  necessarily  expended  in  land,  414,  416. 
legacy  to,  to  belaid  out  in  land  &c.  void,  416.    See  Pabsonaltt  to  bs  laid 

oiTTiir  Liin). 
legacy  to  two  beooming  consolidated,  how  paid,  108. 

where  institution  has  transferred  its  rights  and  liabilities  to  another, 
108. 
non-existent,  legacy  to,  when  supported,  34,  41.    See  Lafsb. 

how  applied,  140,  149,  160.     See  Ot-ps^. 

where  intention  merely  to  benefit  particular  institution,  34,  36,  40,  41. 
officer  of,  legacy  to,  when  paid  without  scheme,  126,  126. 

not  where  given  on  special  trusts,  126. 
private  purpose,  for,  not  charitable,  16. 
public  purpose,  for,  oharitable,  16. 

what  IS,  16. 
religious,  trust  for,  charitable,  8,  9. 
voluntary  subscriptions,  supported  by.     See  Volttntabt  Sttskquftionb. 

INSTITUTION  OF  CIVIL  ENGINEERS  exempt  from  duty  on  corporate 
and  unincorporate  bodies,  366. 

INSTRUMENT  OF  FOUNDATION, 

construction  of,  effect  of  lapse  of  time  on,  116,  116. 

enrolment  of  copy  abstract  or  subsequent  deed  where  original  lost,   420. 

See  Emboucent. 
old  arranffoment  as  to  questions  arising  upon,  supported,  112. 
parol  evidence  when  admissible  to  prove,  110 — 113.     See  Pabol  Ettdbvob. 
repeal  of,  by  endowed  school  scheme,  633. 

by  scheme  under  City  of  Lond.  Paroch.  Charities  Act,  718,  719. 

INSURANCE,  provisions  in  scheme  as  to,  820,  832,  864. 

INTENTION, 

donor  or  founder,  of,  must  be  observed,  117,  118,  136,  268,  269. 

is  question  of  fact,  117. 

objects  nearest  to,  selected  in  applying  «y /?r^  doctrine,  143,  144,  146. 

parol  evidence  when  admissible,  117,  118.     £m  Pabol  Evidbitob. 

regard  to  be  paid  to,  under  Grammar  Schools  Act,  762,  763. 

reffard  to,  in  settling  scheme,  130. 
general,  in  favour  of  chiuity,  supported,  29  et  seq. 

eyprh  application  of,  139  et  eeq.    See  Cr-Pai^. 
trust  not  created  by,  40. 

INTEREST.     See  DiviDBNDe. 

accumulation.    See  Aoouxulatioh. 

arrears  of,  on  mortgage  cannot  be  bequeathed  to  charity,  401. 

oharitable  legacies,  on.  Add.  p.  xciii. 

compound,  defaulting  trustee  when  charged  with,  307. 

costs,  on,  when  allowed,  362. 

where  improperly  paid  out  of  charity  fund,  349. 
executor,  agamst,  for  moneys  improperly  retained,  246,  n. 
four  per  cent,  usually  charged  against  defaulting  trustee,  307. 

nve  per  cent.,  when  charged  with,  307. 

INTEREST  IN  LAND.    See  Mobticain,  Statutb  or, 
annuity  when  is,  898. 
arrears  of  interest  on  mortgage,  401. 
arrears  of  rent,  898. 
cannot  be   assured   to   charity  except  in   accordance   with   Statute   of 

Mortmain,  386. 
cannot  be  given  to  charity  by  will,  389,  397. 
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nn^EBEST  IN  ULtm^coniinued. 
chains,  right  to  lay,  in  river,  402. 
change  in  current  of  decisiona,  402. 
company  shares  and  debentoreSi  402 — 105.    See  Goicpant. 
corporation  stock,  409. 
East  India  stock,  409. 
growing  crops,  398. 

improvement  bonds,  408,  409.    See  Ixpbovbicent  Bonds. 
impure  personalty,  401. 

incumbrance  on  land,  &c.,  400,  401.     See  MoBTQAas. 
judgment  debt,  401. 

not  simple  contract  debt,  401. 
life  interest,  mortgage  on,  401. 
Metropolitan  BoaM  of  Works  stock,  409. 
nature  of  testator's  interest  alone  considered,  402. 
partnership,  share  in,  405. 
personalty  savouring  of  realty,  401,  402. 
policy  of  assurance,  405. 
premium  on  lease,  401 . 
proceeds  of  sale  of  land,  398—400.    See  Lard. 

of  sale  directed  by  prior  will,  399. 
rates,  mortgage  of,  407,  408.     See  Batbs. 
rentoharge,  398. 
rents  and  profits,  398. 
tenant's  fixtures,  398. 
tithes,  398,  415. 

toUs,  mortgage  of,  405^407.     See  Tolu. 
unpaid  purohase-money,  401. 

INTERMEDIATE  EDUCATION.    SeeWEum  Intbbmbdiatb  Edtjgahok  Act. 

INVENTIONS,  power  to  give  land  for  collection  of,  428. 

INVESTMENT, 

charity  conmiissioners,  orders  of,  as  to,  how  carried  out,  279,  551. 

church  trustees,  of  income  of  property  held  by,  243,  244,  279.    See  Ghuboh 

TSUBTEXS. 

consols,  conversion  of,  275,  276,  Add.  p.  zdv. 

power  to  invest  in,  authorizes  investment  in  2}  per  cents.,  275. 

questions  arising  on  conversion  of,  how  settled,  275,  276. 
Court,  power  of,  as  to,  not  affected  by  private  Act,  275. 

what  investments  authorized  by,  275. 
exchange,  of  proceeds  of,  279,  489. 

in  purchase  of  land,  279,  551. 
funds  in  Court,  of, 

affidavit  of  tiUe,  342.    See  Affidavit  of  Title. 

application  how  made,  338,  341,  342. 
when  by  petition,  342. 

disused  burial  ground,  of  purchase-money  of,  283. 

leave  of  charity  commissioners  not  required  to  application  for,  281,  282, 
341,  342,  481. 

petition  for,  how  entitled,  336. 
government  securities,  meaning  of,  545. 

India  3}  per  cent,  stock,  reinvestment  of  charity  funds  in,  objected  to,  276. 
land,  in  purchase  of.     See  Land. 

of  proceeds  of  sale  exchange  or  partition,  279,  651. 
manor,  charity,  of  enfranchisement  money  of,  or  sale  or  redemption  of  rent- 
charge,  255,  753. 
mortgage,  on.  Court  may  order,  277. 

long  leasehold  security,  power  to  invest  on  real  security  authorizes,  277, 
278. 
exceptt  where  expressly  forbidden,  278. 

real  security,  meaning  of,  277. 

redemption,  equity  o^  if  foreclosed  or  released  held  on  trust  for  sale, 
277. 

trustees  and  corporations,  power  of,  to  invest  on,  277,  545. 

whether  must  comply  with  Statute  of  Mortmain,  277,  278. 
official  trustees,  of  enfranchisement  money  of  copyholds  paid  to,  255,  753. 

of  principal  money  paid  to,  238,  279,  644,  545. 
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INVESTMENT— cofi/tfiiMf. 

offloud  trogtees,  funds  paid  to,  how  usually  inyeBted,  646,  802. 

what  investments  held  by,  644,  646. 
partition,  of  proceeds  of,  279,  661. 

in  pnrohase  of  land,  661 . 
prohibitiye  words  in  trust  instrument,  effect  of,  276,  278. 
public  securities,  meaning  of,  645. 
real  security,  on,  277,  278,  645.    See  mpra.  Mortgage. 

meaning  of,  277. 
rent  charge,  of  proceeds  of  redemption  of,  263,  279,  492. 

on  cmuity  manor,  256,  753. 
sale,  of  proceeds  of,  263,  279,  489,  491,  661. 

how  usually  inyested,  802. 

in  purchase  of  land,  279,  651. 

under  City  of  Lond.  Paroch.  Charities  Act,  720. 
savings  bank,  in,  276,  277.    See  Savinos  Bimc. 
trustees  how  may  invest,  276,  546,  Add,  p.  zdv. 
Taiying,  276. 

INVESTMENT  ACCOUNT,  transfer  of  stock  to,  when  ordered  by  charity 
commissioners,  487. 

IRELAND, 

Allotments  Extension  Act,  1882,  does  not  apply  to,  686. 
charitable  legadee  in,  not  chargeable  with  duty,  369. 

purposes  must  be  confined  to  Ireland,  369. 

teeui,  in  case  of  secret  trust,  369. 

testator  must  be  domiciled  in  Ireland,  369. 
Charit.  Trusts  Acts  do  not  apply  to,  534. 
charity  in,  legacy  to,  to  whom  paid,  127,  128. 

not  rendered  invalid  by  7  &  8  Vict.  c.  97.  .441. 
church,  legSLOj  for  building,  in,  441. 
Church  Building  Act,  repwl  of,  as  to,  436. 
End.  Schools  Acts  do  not  apply  to,  170,  698. 
Established  Church  in,  gift  for,  33,  n. 
land,  gift  of,  for  charities  in,  441. 

in  England,  proceeds  of  sale  of,  cannot  be  given  to  charity  in,  441. 
mwBBOB  for  soul^  ^t  for,  valid  in,  23. 

maj  be  void  for  perpetuity,  23,  n. 
monastic  body  in,  gift  for,  void,  23,  24. 

MMM,  grift  to  monks  for  maintenance  of  poor  children,  22. 
Mortmain  and  Charit.  Uses  Act,  1888,  does  not  apply  to,  380,  440. 
organ  and  orgfanist  of  Roman  Catholic  chapel  in,  gift  for,  g^ood,  22. 
Recreation  Grounds  Act  applies  to,  756. 

IRISH  LANGUAGE,  gift  for  promoting  knowledge  of,  charitable,  6. 

IRVINGITES, 

charitable  gift  for,  valid,  21. 

gift  for  general  benefit  of,  charitable,  10. 

ISSUE  not  directed  where  matter  could  be  determined  by  Court  of  Chancery, 
321. 


JESIBA,  gift  for,  formerly  superstitions,  19.    See  Jbws. 

JESUITS.    See  Monastio  Sooibit. 

JEWS, 

charitable  trusts,  right  to  have,  executed  by  Court,  21. 
Charit.  Trusts  Acts,  are  within,  21. 
educational  purposes  of,  gift  for,  good,  22. 
gift  for  general  benefit  of,  charitable,  10. 
Jesiba,  gift  for,  formerly  superstitious,  19. 
Lord  Brougham's  Commission,  exemption  from,  447. 
pasBover,  ^ft  to  purchase  meat  and  wine  for,  good,  19. 
T.  3  U 
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JIESWB— continued. 

poor,  gift  for  nipport  of,  good,  19. 

pnt^ers  on  anniyenazr  of  death,  gift  for,  good,  22. 

regutratioii,  Jewish  cnaritiee  do  not  require,  286. 

of  Jewish  places  of  worship,  286. 
restoration  of,  gift  for,  void,  17. 
superstitious,  ^fts  to  Jews  when  foimerly,  19. 

relief  of,  m>m  law  of  superstitious  uses,  20—22. 
synagogue,  gift  for,  how  applied,  160,  Add.  p.  xoiii. 
Tioar,  maj  Vote  at  eleotion  of,  by  inhaUtants,  209. 

JOINT  BOABD,  power  to  hold  land  in  mortmam,  431. 

JOINT  EDUCATION  GOMMTITEE.    See  Wb&be  Irtbbicszxiaxb  Edttoaxioi 
Act. 

JOINT  STOCK  COMPANY.    See  Compiiiy. 
power  of,  to  hold  land,  481. 
how  far  oompany  for  promoting  art  soienoe  religion  charity  ftc.  may 

hold  land,  386,  431. 
shares  in,  can  be  bequeathed  to  charity,  403. 

JOINT  TENANT,  acceptance  of  secret  trust  by  one,  whether  binds  others,  66. 

JUDGMENT,  action  on,  when  barred,  294. 

JUET, 

charity  conunissioners  seoretaty  and  inspector  not  exempt  from  serving  on, 
676. 
former  exemption,  676. 
exemptionB  from,  abolition  of,  in  case  of  dissolTcd  municipal  oorporations, 
718. 

JUSTICE  OF  THE  PEACE, 

allotments,  power  to  ffive  possession  of,  698. 

county  council,  transier  to,  of  property  held  hj,  for  public  purposes,  182, 
183. 
charitable  trusts  not  affected  by  transfer,  182,  183. 
place  of  worship,  power  to  convey  land  for,  768. 
school,  power  to  g^rant  land  for  site  of,  438,  439. 

schoolmaster,  power  to  give  possession  of  premises  held  over  by,  670,  671. 
science  art  ana  literature,  power  to  grant  land  for  institutions  of,  264, 428. 


KEBLE  COLLEGE, 

enrolment  of  conveyance  to,  426. 
Mortmain,  Statute  of,  exemption  from,  379,  426. 
not  under  repealed  Act,  427. 

EINDKED.    See  DESOEimAins. 

education  of,  gift  for,  charitable,  6. 

gift  to  oolle^  for  educating,  charitable,  6, 103. 

persons  receiving  benefit  must  be  educated  at  college,  103. 

poor,  gift  for,  Men  charitable,  4.    See  RsLiLTiOirB. 

KING  is  dvil  coiporation,  68. 

KINGDOM,  gift  for  general  benefit  of,  charitable,  11. 

EN^OWLEDGE,  gift  for  increase  of,  charitable,  6. 


LABOURERS, 

cottages,  gift  for  building,  on  particular  estate  not  charitable,  3. 

right  to  complain  of  rules  of  aUotments,  690. 

right  to  copy  of  rules,  690. 

right  to  enforce  letting  in  allotments,  690,  691. 
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LANCASTER,  DUCHY  OP, 

Chanodlor  of,  when  exerciMS  Crown  patronage  of  grammar  kKooI,  767. 

notice  nnder  End.  SdhooLi  Acts  as  to  Duchy  endowments  to  be  sent  to,  641. 
End.  Schools  Acts,  extension  of,  to  Dnohy  endowments,  641,  642.    See  EsD. 

Schools  Aotb. 
power  to  grant  land  within,  for  ohnrohes  &c.,  435 — 437. 

LANCASTER  PALATINE  COURT, 
oharitj  commissioners,  power  of, 

to  order  County  Court  matter  to  be  taken  beforo,  601. 

to  transfer  County  Court  matter  to,  343,  502,  503. 
jurisdiction  over  charities,  98,  497. 
new  trustees,  appointment  of,  185. 

LAND, 

abroad,  no  restriction  on  ^pft  of,  to  charity,  62,  441. 
assurance  of,  to  charity  void  unless  in  accordance  with  Statute  of  Mortmain, 
886. 

provisions,  what  to  be  observed,  386,  387.    See  Mo&TKAnr,  Statute  or. 

repealed  provisions,  378,  388,  389. 

trustees  cannot  assuro  though  having  power  of  sale,  398. 
charity  commissioners,  power  of,  to  vest,  659. 

appeal  against  order  of,  567. 

pniohase,  power  to  aathorise,  572.    See  infra^  Purchase. 

scheme,  provisions  as  to  purohase  of  land  may  be  inserted  in,  494. 
church,  power  to  a^ve  land  for  building  or  repairing,  435,  436,  759,  760. 
See  Ckubgh  BuiLDnra  Aotb. 

to  grant  adjoining  plots  to,  760,  761. 
churchwardens  and  overseers,  Acts  authorizing  acquisition  of  land  by,  for 

benefit  of  poor,  378. 
corporations,  prohibition  on  acquisition  of  land  by,  26, 27, 381 .  ^MoBnuxv. 
deuution  of,  m  Cbarit.  Trusts  Acts,  632. 

in  Statute  of  Mortmain,  27,  390,  397,  440. 
demise  of,  to  charity  void,  28,  889,  397.    See  Will. 

tecue,  where  purpose  not  charitable,  415. 
inoumbnmce  on.    See  Mobtoaob. 
interest  in.    See  Intebbst  nr  Labd. 

lease,  assurance  to  charity  subject  to,  must  include  interest  in  rent,  391. 
legacy  to  charit]^  cannot  be  charged  on,  58,  401.    See  Lboact. 
mortmain,  land  in,  no  restriction  on  assurance  of,  to  charity,  397. 
mortmain,  restriction  on  alienation  in.    See  Mobtxaib. 
Mortmain,  Statute  of,  restriction  by,  on  assurance  to  charity.    See  Mobt- 

ICAZB,  StATUTB  of. 

official  trustee,  vesting  in.    See  Ofhcial  TsmisB  op  Chibttt  Labm. 
personalty  to  be  laid  out  in,  restriction  on  assnrance  of,  to  charity,  27,  886, 

397, 409.    See  Pbbsobai/tt  to  bb  Laid  out  in  Labd. 
proceeds  of  sale  of,  cannot  be  bequeathed  to  charity,  398,  400. 
conflict  of  decisions,  399. 
even  though  directed  by  prior  will,  399,  400. 
no  apportionment,  400.  ^ 

reason  of  rule,  399. 
purohase  of, 

charity  commismoners  may  authorize,  494,  572. 

Court  when  authorises  investment  in,  278. 

incorporated  trustees,  by,  553,  554. 

investment  in,  allowed  when  beneficial,  278. 

Lands  Clauses  Act,  application  of  funds  in  Court  under,  in,  280,  281, 

771, 772. 
Lands  Clauses  Act,  under.    See  Labss  Clauses  Act. 
Mortmain,  Statute  of,  how  fsr  excepted  frmn,  387,  894.    See  Mobt- 

iCAiB,  Statute  of. 
Mortmain,  Statute  of,  whether  investment  in  land  contrary  to  policy 

of,  278,  416. 
procedure  for  obtaining  order  of  charity  oommissionerB  for,  494. 
proceeds  of  sale  exchange  or  partition,  reinvestment  of,  in,  279,  551. 
scheme,  provision  in,  for,  494. 
stringent  conditions,  under,  not  approved,  278. 
trustees,  by,  of  their  own  authority,  278. 

under  Charit.  Trusts  Acts,  278,  494,  572. 
under  special  Act,  879. 

3q2 


964  INDEX. 

LAND—  wntimted, 

purchased  partly  with  charity  funds  or  with  funds  of  two  charities  how 

apportioned,  308,  309. 
Qneen  Anne*s  Bounty,  power  to  give  land  to',  378. 
re-investment  in.     See  tupra^  Purohaae. 
voluntary  contributions,  purchased  by,  can  be  sold  &c.  without  consent  of 

charity  commissionGrs,  633,  634. 

LAND  COMMISSIONERS, 

allotments,   leave  when  required  to  transfer  of    land  for,    to    sanitaiy 

authority,  697. 
exchange,  power  to  effect,  268,  269.     See  Exckangb. 
indosure  commissioners,  substituted  for,  268,  n. 
partition,  power  to  effect,  270,  271,  649.     See  PABTmoH. 

LAND  COMPANY,  shares  in,  can  be  beqneathed  to  charity,  403. 

LAND  EEGISTRATION,  adaptation  of  Mortm.  and  Chant.  Uses  Act,  1888,  to 
system  of,  439. 

LAND  TAX, 

exemption  from,  in  what  cases,  369. 

permanence  of,  369. 

tenants,  does  not  extend  to,  369. 
redeemed,  gift  of,  for  augmentation  of  livings,  433,  434. 

merger  of,  275. 

purdiase  of,  273,  n. 
redemption  of,  272 — 275. 

Acts  relating  to,  272,  n. 

consent  of  treasuiy  commissioners  whan  required,  274. 

corporations  and  charity  trustees,  by,  272,  273,  274,  432. 

funds  for,  how  raised,  273,  274,  275. 

hospitals,  on,  273. 

Lands  Clauses  Act,  out  of  funds  in  Court  under,  280,  771. 
costs  payable  by  company,  365. 

livings,  on,  vested  in  corporations  or  charity  trustees,  273,  n.,  274. 
trustees  of  property  for  benefit  of  poor  deray,  by,  274. 

Oxford  and  Cambridge  colleges  and  Eton  and  Winchester,  by,  275. 

parish  land,  on,  out  of  rates,  273. 

power  to  bequeath  legacies  for,  on  charity  land,  273,  433. 

Queen  Anne's  Bounty,  by,  274. 

surplus  funds  how  dealt  with,  274. 

LANDS  CLAUSES  ACT, 

*'  absolutely  entitled,"  payment  out  to  persons,  281,  772. 

Court  may  refuse  payment  out  to  persons,  282. 

ofiQcial  trustees  of  charitable  funds  are,  282. 

whether  charity  trustees  are,  281,  282. 
affidavit  of  title,  342.     See  Affidavit  of  Titlb. 
applications  imder,  how  made,  341,  342. 

investment  and  payment  of  dividends,  341,  342. 

payment  out,  342. 
builmngs,  investment  in  removing  altering  or  re-building,  280,  772. 
«  capital  money'*  under  Settled  Liuid  Act,  investment  as,  280,  281. 
conveyance  or  vesting,  773,  774. 

form  of  conveyance,  776,  777. 
copyholds,  investment  in  enfranchisement  of,  281. 
costs  of  applications  imder,  365,  366,  775.     See  Costs. 

of  conveyance,  776. 
definitions,  768,  769. 

dividends  to  whom  ordered  to  be  paid,  282,  283.     See  D1VXDBRD6. 
extraordinary  purposes,  purchase  for,  770. 

from  persons  under  disability,  771. 

sale  and  re-purchase,  770. 
incumbrance,  investment  in  discharge  of,  280,  771. 
interim  investment  and  payment  of  dividends,  772. 

application  how  made,  341. 

disused  burial-ground,  of  purchase-money  of,  283. 

leave  of  charity  commissioners  not  required  to  applioation  for,  281  282. 
341,  342,  481.  »         .        1 

petition  for,  how  entitled,  336. 
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land  tax,  invefltment  in  pnrohase  or  redemption  of,  280,  771. 

lease,  applioation  of  poi^ase-monej  of,  773. 

municipal  corporation,  leave  of  Treasuiy  required  to  sale  by,  761. 

owner,  who  is,  774,  775. 

payment  into  Court  under,  279,  771. 

leave  of  charity  commissioners  not  required,  280,  481. 
payment  out  of  Court, 

application  for,  how  made,  342. 

Court  has  discretion  as  to  ordering,  282. 

official  trustees,  to,  282,  355,  356. 

terms  on  which  charity  commissioners  consent  to,  356,  n. 

persons  <<  absolutely  entitlied,"  to,  281,  772. 

whether  leave  of  charity  commissioners  required  to  application,  281, 
282,  481. 
permanent  investment,  what  is,  341,  342. 
purchase-money  or  compensation,  application  of,  771 — 776. 

Court,  when  to  be  paid  into,  279,  771,  772,  773. 

how  determined,  265,  256,  770. 

parties,  when  to  be  paid  to,  772. 

trustees,  when  to  be  paid  to,  279,  772. 
purchase  of  land  under,  281,  769 — 771. 

charity  trustees,  by,  493,  494. 

disabiuty,  from  persons  under,  266,  769,  770. 

extraordunarv  purposes,  for,  770. 
re-investment  in  land,  280,  771. 

conveyance  must  be  enrolled,  281 . 

enfranchisement  of  copyhold  regarded  as  purchase  of  freehold,  281. 

not  usually  in  land  of  different  tenure,  281. 
rent-charge,  when  consideration  may  be,  770. 
reversion,  applioation  of  purchase-money  of,  778. 
sale  by  persons  under  disability,  256,  769,  770. 

charity  trustees  are  persons  under  disability,  769. 

extraordinary  purposes,  for,  771. 

leave  of  charil^  commissioners  not  re<]^uired,  233,  256. 

provisions  of  Act  must  be  complied  with,  256. 
otherwise  contract  not  enforceable,  256. 
term  of  years,  investment  in  purchase  of,  280,  281. 
«  undertaking  or  work"  within,  what  is,  856. 
vesting,  773,  774. 
water  supply,  investment  in  improving,  280. 

LAPSE.    8e4  Gift  to  Chabitt  ;  Lbqaot  ;  TJirGBBTAXiiTT;  Uni.a.wfdl  Trust. 
abroad,  of  charity,  on  refusal  of  foreign  government  to  accept  gift,  32, 

42,  46. 
amount  left  blank,  35,  n.,  42. 

unascertainable,  42. 
charitable  and  unlawful  puzposee,  gift  for,  when  fails,  43,  44.    6!mXJ»law- 

vttlTbubt. 
charitable  intention  not  clear,  30,  n.,  39,  40. 

revoked  or  dropped  by  codicU,  30,  n.,  39. 
charitable  or  indefinite  objects,  gift  for,  38. 

charity,  legacy  to,  at  discretion  of  person  predeceasing  testator,  42. 
dependent  gift,  of,  when  primarv  gift  invalid,  45,  46,  416. 

forming  part  of  impracticable  scheme,  46. 
disclaimer  or  neglect  of  trustees,  not  caused  by,  32. 
general  benevolence  and  liberality,  gift  for,  17,  36,  37. 
mdefinite  purpose  not  charitable,  g3t  for.     See  Unoxbtaintt. 
institution  non-existent,  gift  for,  when  fails,  34,  35,  40,  41. 

not  where  ambignouuy  described,  34,  41. 

or  where  institution  never  existed,  41. 
lapsed  share,  costs  of  administration  cannot  be  thrown  upon,  65. 

direction  as  to  exoneration  does  not  apply  to,  64. 

when  may  be  applied  to  other  objects  named,  153. 
marshaUing  assets,  when  caused  by  rule  against,  60. 
not  where  general  charitable  intention,  29 — 35. 

objects  unpoBsible  to  be  carried  out,  gift  for,  when  fails,  32,  33,  41,  42. 
policy -of  law,  gift  contrary  to,  17. 
primary  gift,  not  of,  because  dependent  gift  invalid,  46. 
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private  charity,  gift  for,  86. 

what  is,  3,  n.,  16,  36. 
rig^t  to  appoint  lohoolmaater,  not  of,  219. 

lapse  of,  after  statutes  under  Gnmmar  Schools  Act,  227,  764. 
scheme,  ^pH  forming  part  of  impracticable,  fails,  46. 
snperstitioiis  gift  not  also  charitable,  42. 
temporazy,  where  objects  are,  33. 
nnoertaintj,  for.    See  Unoebtairtt. 
whore  no  part  necessarily  applicable  to  oharity,  32. 

LEABKIKG.    See  Eddoation. 

gift  for  admncement  of,  charitable,  6. 

LEASE, 

allotments,  letting  in,  264,  685  et  tef.    See  Au/yntssm. 

beneficiary  corporation,  by,  abases  m,  563. 

building,  clause  authorizing,  not  inserted  in  scheme,  131,  268,  486. 

power  of  oharity  commissionerB  to  authorise,  265,  484,  485. 

should  not  be  for  more  than  ninety-nine  years,  261. 
Chant.  Trusts  Acts,  restriction  by,  on  leases  by  trustees,  264,  265,  547, 548. 

exempted  charities,  not  in  case  of,  524. 

in  conidderation  of  surrender  of  existing  lease,  548. 

in  pursuance  of  prior  covenant,  265,  548. 
charity  oommissionen^  application  to,  for  authority  to  lease  how  made,  486. 

forms  of  application  for  authori^  to  lease,  799,  800. 

outline  of  powers,  265,  266. 

power  of,  to  authorize  building  repairing  improving  or  mining  lease, 
265,  484,  485. 

powers  not  affected  by  Act  or  decree  providing  for  approval  of  Goozt, 
581,  582. 

procedure  fbr  obtaining  order  of,  486. 

registered  place  of  wonhip,  power  to  authorize  lease  of,  589. 

scheme  for  letting,  power  to  make,  266,  552. 

surveyor,  report  of,  must  be  furnished,  486. 
instructions  as  to  report,  801 . 

validity  of  lease  authorized  by,  254,  266,  493,  552. 
charity,  to,  requires  enrolment,  398,  439. 

reservation  of  rent  or  right  of  pre-emption,  391. 

within  what  time  must  commence,  390,  391. 
compensation  for  improvements  on  setting  aside,  290,  291. 

not  where  no  account  of  ba<^  rents,  290. 
compensation  for  lease  at  undervalue,  291. 
compensation  to  outgoing  tenant,  257,  258. 

conveyance  to  charily  subjeot  to,  must  include  interest  in  rent,  391. 
corporation,  by.  to  one  of  themselves,  291,  n. 
Court,  power  ox,  to  authorize,  257. 

covenants  in,  enf  oroeable  against  trustees  notwithstanding  incorporation,  675. 

though  luid  vested  inofficial  trustee, 
542. 
disabling  acts  as  to  leases  by  corporation,  262 — 264.    See  Dibabukq  Acts. 
ecclesiastical  hospital,  exception  of,  from  power  of  leasing  giyen  to  eccle- 
siastical corporations,  266,  270. 
exchange,  power  of,  does  not  authorize  lease  in  consideration  of  lease,  267. 
fine,  on,  authorized  by  general  power  to  lease,  262. 

clause  authorizing^  struck  out  of  scheme,  262. 

ordinances  of  hospital  allowing,  set  aside,  262. 

restriction  on,  by  Charit.  Trusts  Acts,  265,  548. 
fines,  master  reoeivinff,  how  far  accountable,  305. 
founder's  directions  should  be  observed  in  granting,  258,  259. 

not  where  he  directs  rent  not  to  be  raised,  259. 
higher  offer  not  refused  for  benefit  of  old  tenant,  257,  258. 
husbandry,  should  not  exceed  twenty-one  years,  261. 
improving,  power  of  oharity  commissioners  to  authorize,  265,  484,  485. 
incorporation  by  charity  commissionerB,  leasing  powers  of  trasteea  not 

affected  by,  252,  674. 
« indigent  or  improper  person,"  dause  against  assigning  to,  not  inserted, 
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Lmiitatioii,  Statntee  of,  when  nm  against  right  to  reoover  poaaenion  on 
▼oid  lease,  296—298.    See  infra.  Void. 

when  against  right  to  set  aside  voidable  lease,  296.    See  infra,  Setting 
aside. 
liTeSy  for,  not  neoeesarilj  breach  of  trost^  261. 

power  to  grant,  not  inserted  in  soheme,  261. 

restriction  on,  by  Charit.  Trusts  Acts,  261,  262,  265,  547,  548. 
long  term,  for,  biuden  of  proof  of  propriety  on  lessee,  251,  260,  289. 

Court  may  authorize,  where  bendicial,  257,  260. 

restriction  on,  by  Chant.  Trusts  Acts,  265,  547»  548. 

same  prindplee  apply  to,  as  to  sale,  257,  260. 

set  aside,  wnen,  259,  260. 

upheld  when  benefidal,  260. 
mining,  power  of  charity  oommissionerB  to  anthorize,  265,  484,  485. 
model  lease,  appending,  to  order,  258. 
mortmain,  when  grant  of  lease  may  be,  382,  388. 

ooYenant  for  renewal  is  not,  383. 
occupation  rent,  trustee  tenant  charged  with,  262,  291. 
pezpetuity,  corenant  or  direction  to  grant  lease  when  void  for,  67. 
power  to  gnntf  Court  may  control,  259.     See  Powbb. 
rack-rent,  shoiUd  be  at,  258. 
registered  place  of  worship,  of,  power  of  charity  oommisslonera  to  authorize, 

renewable,  grant  of,  in  return  for  serrioes,  261,  n. 

not  favoured,  258. 

primA  facte  not  supported,  260. 

upheld  when  consideration  suifioient,  260. 
renewal,  covenant  for,  enforceable  against  coiporation,  260,  n. 
rent,  payment  of,  constitutes  yearly  tenancrp",  297. 
rents,  account  of,  when  directed  on  setong  aside,  291.    See  Bxtm  ihd 

I*BOFIXB. 

'^P&i'uifi))  power  of  charity  commissioners  to  authorize,  265,  484,  485. 
reversionary,  objectionable,  261. 

restriction  on,  by  Charit.  Trusts  Acts,  265,  547,  548. 
sale,  power  of,  authorizes  lease  with  option  of  purchase,  259. 
scheme,  provision  of,  as  to,  820,  829,  832,  839. 
school  boEtrd,  of  land  and  school-house  belonging  to,  486,  489. 

•ettlnff  aside, 

allowance  for  improvements,  290,  291. 
burden  of  proof  on  lessee,  251,  260,  289. 
change  in  value  no  ground  for,  290. 
costs,  350. 

expenditure  by  tenant,  notwithstanding,  290. 
inquiry  as  to  proceedings  for,  289. 
municipal  corporation,  lease  by,  734,  735. 
non-execution  br  all  trustees  no  gproimd  for,  290. 
rents,  account  of,  when  directed,  291. 
RomUly's  Act,  not  under,  330. 
time,  eneot  of,  where  not  a  bar,  261. 
'  runs  against  right  to  set  amde  from  date  of  execution,  295,  296. 

^  trustees,  covenants  of,  do  not  remain  after,  291. 

underlease  not  usually  disturbed,  291. 
t  undervalue,  for,  259,  260,  289,  290.    See  tit/m,  Undervalue. 

f  tender,  letting  by,  262. 

term,  for  longer,  than  consistent  with  proper  management  is  breach  of  trust, 
!-'  260. 

trustee  lessee  when  ordered  to  give  up  lease  or  trusteeship,  800,  301. 
trustee  tenant  charged  with  occupation  rent,  262,  291. 
trustees,  by,  restriction  on,  by  Cnarit.  Trusts  Acts.    See  tupra,  Charitable 
Trusts  Acts, 
to  one  of  themselves,  262. 
to  relations,  262. 
trusts,  in  violation  of,  262. 
trustees, 

cannot  insert  stipulation  for  their  own  advantages,  262. 
covenants  enforceable  against,  notwithstanding  incorporation,  575. 
^;  notwithstanding  land  vested  in  official 

trustee,  542. 
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majoritj  of,  may  grant  where  lease  authorized,  234,  266,  586,  587. 

power  of,  not  aneoted  by  inoorporation,  262,  674. 

by  Testing  land  in  official  trontee,  266,  642. 
underlease  usually  not  disturbed  on  setting  aside,  291. 
undeiralue,  lease  may  be  set  aside  for,  269,  260,  289. 

cannot  be  inferred  from  value  at  subsequent  period,  290. 

college  should  not  recommend  successors  to  grant  lease  at,  269. 

collusion  or  corrupt  motire  must  be  present,  290. 

compensation  for  lease  at,  291. 

must  be  proved  and  considerable,  260,  290. 
unpaid  premium  for,  cannot  be  bequeathed  to  charity,  401. 
void,  time  when  begins  to  run  against  right  to  recoyer  possession,  296—298. 

interval  of  non-payment  of  rent  immaterial,  298. 

LEASEHOLDS, 

assurance  of,  to  charity  void  unless  in  accordance  with  Statute  of  Mortmain, 
386,  398. 
provisions,  what  to  be  observed,  386,  387. 
repealed  provisions,  378,  388,  389. 
bequest  of,  to  charity  void,  28,  397,  398.     See  Will. 
investment  on  leasehold  security  when  authorized  by  power  to  invest  on  real 
security,  277,  278. 

LECTUEES, 

alteration  of  terms  of  lectureship  refused,  148. 
establishment  of,  when  charitable,  ^. 

against  cruelty  to  animals,  15. 

g^t  for  poor  applied  in,  156,  160. 
income  tax,  whether  trust  for  lectures  exempt  from,  364. 
provision  for,  out  of  City  of  London  Charity  funds,  707. 

in  metropolis  gcDcrally,  709. 

LEGACY.    See  Adicdvistbation  ;  Gift  to  Chabitt  ;  Lapsb. 
abroad,  to  charity,  to  whom  paid,  127,  128.    See  Abboao. 

canying  over  to  separate  account,  128. 
accumulation,  when  directed,  charity  not  entitled  to  have  legacy  paid  at 

once,  57,  66. 
accumulations  of,  follow,  65,  66. 
action  for,  when  barred,  66,  294. 
additional  legacy  by  codicil  not  within  marshalling   direction    in  will, 

60,  61. 
apportionment  of,  between  pure  and  impure  personalty,  59,  61.     See  Apcob- 

TIONICEZVT. 

in  chambers  without  scheme,  127. 
charitable  corporation,  to,  immediately  impressed  with  trust,  104. 
costs  of  administration  proceedings,  when  paid  out  of,  352.     S^e  CofiiB. 
covenant,  in  pursuance  of,  65,  417. 
debt  not  charged  on  land,  for  payment  of,  good,  415. 
demonstrative,  whether  loade,  by  direction  to  marshal,  61. 
dependent  on  illegal  gift  fails,  45, 46,  416.     See  Lafsb. 
duty  on.     See  Lbqact  Dittt. 

endowment  of  houses  devised  to  charity,  for,  void,  416. 
funeral  expenses,  when  allowed  among,  69. 
institution  ambiguously  described,  to,  34,  146.    See  AxBionirY. 
interest  on.  Add.  p.  xciii. 
land,  charitable  legacy  cannot  be  charged  on,  68,  401. 

interest  in,  cannot  be  bequeathed  to  charity.     See  Intbbbst  m  Land. 

personalty  to  be  laid  out  in,  cannot  be  bequeathed  to  oharity,  409 
et  »eq.    See  Tebbovauty  to  bb  laid  out  m  JlixD. 
lapsed,  costs  of  administration  action  not  paid  out  of,  66. 

ey-prhf  cannot  be  applied,  41. 

direction  as  to  exoneration  does  not  apply  to,  64. 
Limitation,  Statutes  of,  when  barred  by,  66,  294. 
marshalling,  60  et  seq.     See  Mabshallino. 

rule  asainst,  may  cause  failure  of  legacy,  60. 
mixed  fund,  rateable  ^ajinent  out  of,  69. 
non-charitable,  not  within  Statute  of  Mortmain,  416. 
paying  into  Court.     See  Tbustbb  Bbejef  Act. 
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personalty  to  be  laid  out  in  land,  of,  to  oharitj,  Toid,  409  et  teq.     See 

TKBaOVALTY  TO  BB  LAID  OUT  IN  lAxD. 

postponed,  ranks  equally  with  others  in  administration,  65. 

where  ai|plication  is,  63,  64,  140.    See  Gift  to  Ghabitt. 
presumption  in  favour  of  validi^  of,  28. 
proportion  in  which  legacy  fails  now  ascertained,  60. 
pure  personalty,  specific  legacy  of,  to  charity,  63,  64. 
real  security,  to  be  invested  in,  void,  416,  416. 

eeeue,  where  trustees  have  option  to  invest  in  real  or  other  securities, 
413. 
scheme,  when  paid  without,  126  et  eeq.    See  SoHXiai. 
severed  from  etitate,  costs  in  case  of,  862. 

what  is  severance,  362. 
will,  in,  revoked  by  invalid  legacy  in  oodidl,  46. 

LEGACY  DUTY, 

charitable  legacy,  on,  must  be  paid  out  of  piure  personalty,  66. 

payable  on  total  sum  distributable  in  charity,  367. 
conflict  of  deoiBions,  367. 
freedom  from,  how  shown,  66. 
Ireland,  exemption  of  charitable  leg^acy  in,  369. 

purposes  must  be  confined  to,  and  testator  domiciled  in,  369. 
nation,  remission  on  gift  to,  368. 
National  GkUler^,  remission  on  gift  to,  868. 
rate  of,  on  charitable  legacy,  368. 

uxider  former  law,  367. 
South  Kensington  Museum,  remission  on  gift  to,  368. 
special  Act,  exemption  by,  368,  369. 
Succession  Duty  Act,  questions  set  at  rest  by,  367,  368. 
when  payable, 

formerly  not  on  legacies  under  20/.,  367. 
not  where  personal  estate  less  than  100/.,  368. 
peonniarv  feg^ies  and  shares  of  residue  of  any  amount,  on,  368. 
specific  legacies  to  corporations  Inns  of  Court  endowed  schools  &o. 
when  exempted,  868. 
under  20/.  value  exempted,  368. 

LBGAL  ESTATE, 

devise  of,  fails  where  gift  void  under  Statute  of  Mortmain,  417. 
not  where  there  are  also  valid  trusts,  417,  418. 
or  where  charitable  trust  is  secret,  418,  419. 
parish  land  not  transferred  to  churdiwardens  and  overseers  where  legal 
estate  vested  in  existing  trustees,  241 — 243.    See  CHXTBOBWABinure  ajxd 

OVXBSBBBS. 

Peto's  Act,  whether  more  than  legal  estate  passes  to  trustees  appointed 

under,  181. 
purchaser  when  may  protect  himself  by  getting  in,  288. 
Bomilly's  Act  does  not  apply  where  whereabouts  of  legal  estate  doubtful,  330. 

LEGAL  PROCEEDINGS, 
abatement,  687,  688. 

beneficiaries,  not  binding  on,  where  Attorney-General  not  party,  324. 
charity  commissioners,  power  of,  to  authorize  or  direct,  483. 

power  to  certify  cases  for,  to  Attorney-General,  99, 
484. 
form  of  application  to  charity  oommissionerB  for  order  authorizing,  482,  798. 
leave  of  charity  commissioners  when  not  required,  478. 

<*  adversefy  to  charity,"  where  relief  claimed,  477,  482. 

claim  to  participate  in  charity  funds  cannot  be  adverse,  482. 
meaning  of,  482. 
charity  exempt  from  Charit.  Trusts  Acts,  in  case  of,  479,  623,  624. 
exempted  and  non-exempted  institution  jointly  interested,  479,  480, 
623,  624. 
common  law  actions  for  protection  of  charity  estate,  237,  238,  478. 
ejectment,  action  for,  237,  478. 
ex  qfflcio  proceedings  by  Attorney-General,  482,  483. 
investment  of  funds  paid  into  Court,  application  for,  480,  481. 
payment  into  Court,  480.  481. 
recovery  of  rent,  action  for,  237,  479. 


970  INDEX. 

LEGAL  PROCEEDINGS— Mii^iiNMtf. 

leave  of  charity  oommiiaonen  when  not  reqiiired — eontmued, 

registered  place  of  worship,  action  to  remoTe  minintflr  of,  624. 
restraining'  officer  properij  dismiaaed  from  inteifering,  478,  479. 
scheme,  whether  required  to  settlement  of,  as  to  fnnds  in  Oonrt,  480. 
«  soit  or  matter  aotnallj  pending,"  in  case  of,  336,  476. 

meaning  of,  187,  n.,  336,  480. 
where  doubtful  whether  charitable  purpose  can  be  effected,  478. 
where  no  charity  in  question,  478. 
where  validity  of  gift  doubtful,  478. 
leave  of  charity  oommissionerB  when  required,  237,  476—478. 
administration  of  charitieB,  in  proceedings  involving,  477. 

even  though  administration  not  asked  for,  477,  478. 
charity  funds,  where  daim  is  to  participate  in,  477,  478,  482. 

miHwiami^a^  478. 

payment  out  of  Court,  how  far  required  to  application  far,  281, 282, 481. 

private  Act,  proceedings  in  pursuance  of,  478. 

salary,  action  for,  477,  478,  482. 

scheme,  whether  required  to  settlement  of,  of  funds  in  Courts  480. 

petition  for  application  of  funds  under,  480. 
trustees,  petition  to  appoint,  under  scheme  settled  on  former  petition,  480. 
official  trustee  of  charity  lands  when  made  party  to,  must  be  indemnified 

against  costs,  612. 
order  of  charily  comnussioners  cannot  be  dispensed  with,  when  their  leave 
necessary,  481,  482. 
conditions,  may  be  subject  to,  476. 

Court  has  no  jurisdiction  to  hear  without,  even  by  consent,  481. 
formal  order  necessary,  482. 
income,  amount  of,  to  be  stated,  609. 
letter  from  secretsrv  not  sufficient,  482. 

must  show  approval  of  application  not  of  its  being  granted,  482. 
should  be  pleaded,  482. 
Boman  Catholic  charities,  as  to,  restriction  on,  677,  678.    See   Boxas 

Catholeob. 
stay  of,  when  commenced  without  order  of  charity  commissioners,  482. 

formerly  demurrable,  482. 
trustees,  majority  of,  may  maintain,  where  proceedings  authorized,  234, 
236,  237,  687. 

LEICESTER  CGBPOBATIGK  BGNDS  cannot  be  bequeathed  to  charity,  408. 

LEICESTER  REDEEMABLE  STGCK  can  be  bequeathed  to  charity,  409. 

LEPERS, 

gift  for  hospital  for,  supported,  33. 
how  applied,  162. 

LESSEE, 

cannot  dispute  landlord's  title,  290. 

compensation  by,  for  lease  at  undervalue,  291. 

defence  of  purchaser  without  notice  available  to,  292. 

land  tax,  exemption  from,  does  not  extend  to  tenant,  369. 

necessary  party  to  action  to  set  aside  lease,  326. 

trustee  may  be  ordered  to  give  up  lease  or  trusteeship,  300,  301. 

LETTERS  PATENT.    See  Chabtbb. 
corporation  founded  by,  71. 
licence  in  mortmain  usually  granted  by,  386. 

repeal  of,  by  scheme  under  Olty  of  Lond.  Parooh.  Charities  Act,  718,  719. 
by  scheme  under  End.  Schools  Acts,  633. 

LETTING.    See  Lxabb. 

provisions  of  schemes  as  to,  820,  829,  882,  839. 
scheme  for,  by  charity  commissionera,  133,  662. 

LEWES,  omission  of,  from  Municipal  Corporations  Act,  1883.  .729,  762. 

ZJSX  LOCI, 

administration  of  charity  abroad  left  to,  127. 
legality  of  trust  determmed  by,  46. 
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LIBERALITY,  gift  for  general  pnrpoee  of,  void,  86,  37. 

UBRABY, 

City  of  Lond.  Pazooli.  Chsrities  Aot,  application  of  funds  under,  to,  463,  707. 

in  metropolis  generally,  709. 
income  tax,  whether  trost  for  library  exempt  from,  364. 
land,  power  to  acquire,  under  Public  libwies  Act,  428,  429. 

power  to  grant,  428. 
poor,  gift  for,  may  be  applied  towaida  maintaining,  160. 
private,  ^ift  for,  not  charitable,  16. 
public,  gift  for,  charitable,  15. 

LIOENOE  IK  MORTMAIN.    See  MoBXiCAiir,  LicKiroB  nr. 

LIEN, 

action  on,  when  barred,  294. 

money  secured  by,  cannot  be  bequeathed  to  charity,  401 . 

LIFE  INTEREST, 

money  secured  on,  cannot  be  bequeathed  to  chari^,  401. 
office,  in,  is  estate  of  freehold,  220.    See  OmoE,  TssmM  of. 

LIFEBOAT, 

alteration  of  stations,  147,  148. 
gift  to  furnish,  charitable,  14. 

LIGHTHOUSE  TOLLS,  whether  money  secured  on,  can  be  bequeathed  to 
charity,  407. 

LIMITATION  OVER.    See  Qm  ovsB. 

LIMITATION,  words  of,  estate  in  fee  simple  passes  to  charity  without^  104. 

LIMITATION  OF  ACTION, 

account,  action  for.    See  Rons  Aim  Pboris. 
acquiescence,  by.    See  AoQtrzBSOBKOB. 
A^ogy,  by,  to  Statutes  of  Limitation,  292. 
presumption,  by,  HO  et  eeq.    See  Faxsuxftiok. 
time,  by,  298,  299.    See  Txxb. 

LIMITATION,  STATUTES  OF.    See  Rezteb  avd  PltoniB. 
arrears  of  rent.    See  Rsntb  and  Pbofitb. 
Attorney-General,  action  b^,  when  barred,  295. 
beneficiary,  do  not  run  agamst,  till  interest  in  possession,  306. 
eettui  que  trust  and  trustee,  how  iar  apply  between,  293 — 295,  299,  306. 

express  trust,  when  in  case  of,  295,  299,  306. 

personal  estate,  in  case  of,  294,  n. 

Tolunteer  claiming  under  trustee,  293,  294. 
Chancery,  Court  of,  old  statutes  did  not  bind,  292. 

followed  by  analogy,  292. 
charge,  when  apply  to,  294. 

coupled  with  duty  is  express  trust,  294,  295. 
charities,  former  exception  in  favour  oif,  292. 

Real  Property  Limit.  Acts  apply  to,  292,  293. 

time  runs  against  charity  for  general  benefit  of  poor,  295,  296. 

where  no  one  to  claim  on  behalf  of  charity,  295. 
constructiTe  trust  not  saved  by  sect.  25.  .294. 
express  trust,  when  applv  to,  295,  299,  806. 

distinguished  from  onarge,  294,  295. 

not  in  case  of  fraud,  295,  299,  806. 

what  is,  294. 
fraud,  time  runs  from  discovery  of,  298. 

between  eettui  que  truet  and  trustee,  295,  299,  306. 
judgment,  when  time  runs  against,  294. 

lease,  void,  time  runs  against,  from  last  payment  of  rent,'  296,  297|  298. 
if  no  rent  paid,  from  taking  possession,  297,  298. 
interval  oz  non-payment  immaterial,  298. 

voidable,  time  runs  against,  from  exeoutiooi,  296. 


972  INDEX. 

LIMITATION,  STATUTES  OF^eontinued. 
legacy  when  barred  by,  66,  294. 
lien,  when  time  runs  against,  294. 
mortgagee,  when  time  rons  in  fayour  of,  294. 
poor  generally,  time  nms  ag^ainst  oharity  for,  295,  296. 
pnrohaser,  in  case  of,  293,  294,  296. 

purchaser  for  value  without  notice  of  trust  may  rely  on,  293,  294. 
setting  aside  deed,  time  runs  against,  from  execution,  296. 
Trustee  Act,  1888,  effect  of,  296,  299,  306. 
anemoUed  deed,  may  run  in  favour  of  trustees  of,  Add.  p.  xcit. 
volunteer  claiming  under  trustee  cannot  rely  on,  293,  294. 

LIKOOLN,  BISHOP  OF,  visitor  of  some  Oxford  colleges,  74. 

UTERABY  INSTITUTION, 

duty  on  corporate  and  unincorporate  bodies,  exemption  from,  366. 
inoorponktion  of  trustees  of  literary  charity,  661.    Se$  Chabxiablb  Tbubzbbb 

iKCOBPO&iLTXOV  AoT,  1872. 
land,  power  to  grant,  for,  254,  266,  395,  428,  439. 

Mortmain,  Statute  of,  assurance  for  Uterary  institution  how  far  exonpt 
from,  426. 
enrolment  of,  426. 
rates,  how  far  exempt  from,  368. 

LTTERABY  MEN,  gift  for  unsuccessful,  charitable,  3. 

LIVING.    See  AsvowBOV ;  Bbnevzob. 

LOAN, 

application  of  charity  for,  to  education  under  End.  Schools  Acts,  622. 
freemen  of  compuiy,  to,  scheme  of  charity  for,  130,  n. 
gift  for  poor  anplied  in  loans  for  relief  of  sudden  distress,  160. 
form  of  scheme,  824,  830. 

LOCAL  AUTHORITY, 

cemetery,  power  to  accept  gift  for,  434,  437. 
open  space,  power  to  appropriate  land  for,  425. 
power  to  give  land  to,  for  open  space,  425. 

LOOAL  BOARD,  power  to  hold  land  in  mortmain,  481. 

LOCAL  GOVERNMENT  BOARD, 

power  to  require  accounts  of  parochial  charities,  232. 
schemes  by,  of  property  of  dissolved  municipal  corporations,  465,  733,  734. 
what  places  dealt  with  by,  734. 

LONDON, 

custom  for  citizens  and  freemen  to  devise  in  mortmain,  441. 

confined  to  land  in  city  of  London,  442. 
meaning  of,  in  gift  for  hospitals  in  London,  107. 

LONDON  ASSURANCE  exempt  from  mortmain,  431. 

LONDON  DOCK  COMPANY,  shares  in,  can  be  bequeathed  to  oharity,  403. 

LONDON  GAS-LIGHT  AND  COKE  COMPANY,  shares  in,  can  be  bequeathed 
to  charity,  403. 

LONDON  INSTITUTION  FOR  THE  ADVANCEMENT  OF  UTERA- 
TURE  AND  DIFFUSION  OF  USEFUL  KNOWLEDGE,  exemption  of, 
from  provisions  as  to  devising  land  for  institutions  of  science  and  art,  428. 

LONDON  MISSIONARY  SOCIETY,  property  of,  rateable,  368. 

LORD, 

entiy  by,  in  case  of  alienation  in  mortmain,  381,  382.    See  Mobiicaxm. 

where  under  incapacity,  382. 
where  land  escheats  to,  instead  of  Crown,  383,  384. 
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LORD  BROUGHAITS  COMMISSION, 
fint  oommusion,  447. 
Beoond  oommiflsion,  447,  448. 
third  oommiflsion,  448. 
fourth  oommiflsion,  448,  449. 
reports  of,  448,  449. 

are  basis  of  all  authentic  information  on  bharitable  trusts,  449. 

Ttoyal  Commission  of  1849  for  examining,  449. 

select  committee  of  1835  for  examining,  449. 
special  visitor,  charities  having,  how  far  exempt,  447,  448. 
voluntary  contributions,  exemption  of  charity  maintained  by,  447,  n. 

LORD  CHANCELLOR, 

End.  Schools  Acts,  notices  under,  when  to  be  served  on,  641. 
patronag^  of  Crown  in  case  of  grammar  school  exennsed  by,  767. 
visitatorial  powers  of  Crown  exercised  by,  81. 

application  how  made,  81. 

costs,  83,  354. 

discretion  of  electors  when  interfered  with,  81,  82. 

hearing  before,  when  Attomey-Qeneral  must  appear  at,  81. 

High  Court,  jurisdiction  not  transferred  to,  81. 

procedure,  81. 

trusts,  cannot  alter,  83. 

LORD  OF  MANOR  when  a  corporation  for  holding  recreation  ground,  766. 
See  C0PTHOLD6. 

LOST  DEED, 

copy  of,  when  evidence,  113. 

enrolment  of  copy  abstract  or  subsequent  deed,  420.    See  EHBOUoarr. 

mode  of  appointmg  trustees  determined  by  usage,  178,  179. 

parol  evidrace  as  to  contents,  110 — 113. 

LOUTH  GRAMMAR  SCHOOL  exempt  from  Grammar  Schools  Act,  767. 

LUNATIC, 

charitable  payment  when  directed  out  of  estate  of,  66. 

Charit.  Uses,  could  not  limit  land  under  Stat,  of,  377,  378. 

Church  Building  Act,  cannot  give  property  under,  436,  760.    See  Chubor 

BUZLDINQ  AOXB. 

LUNATIC  ASYLUM, 

non-existent,  ^iit  for,  how  applied,  160. 
rateability  of,  367.    See  IUtbs. 


MACCLESFIELD   GRAMMAR  SCHOOL  exempt  from  Grammar'  Schools 
Act,  767. 

MAGNA  CHARTA, 

custom  of  London  confirmed  by,  441. 
mortmain  provision  in,  372. 

MAINTEMANCE.    See  Asvahosicbnt. 

MAISONS  LB  DIBU,  power  to  found,  68,  n.,  430. 

MANAGER,  power  of,  to  apply  for  subsequent  enrolment,  420. 

MANCHESTER  GRAMMAR  SCHOOL  exempt  from  Grammar  Schools  Act, 
767. 

MANDAMUS, 

charity  oommissionerB,  leave  of,  when  req^uired  to  action  for,  478. 
deeds,  to  deliver  up  keys  of  chest  containmg,  233,  n. 
diaaenting  minister,  to  compel  admission  of,  after  election,  217. 

to  compel  restoration  oif,  when  granted,  217,  218. 
place  of  worship,  in  case  of  refusal  to  register,  286. 
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ICANDAHUS— Mw/ifitMf. 

scholar,  to  compel  admiaBion  of,  79. 

Tiritatorial  jurisdiotioii,  not  aa  to  mattora  sabjeot  to,  87,  88. 

not  to  restore  fellow  chaplain  almsperson  &o.,  87. 

metu  where  law  of  Und  broken,  86. 
or  visitor  personally  interested,  81. 
▼isitor,  to  compel,  to  act,  87. 

appeal,  to  compel  visitor  to  reoeiTe,  87. 

not  to  compel  execution  of  sentence  of,  87. 

not  nnlees  visitatorial  power  dear,  87. 

MANOR.    See  Gofthoum. 

oharitj,  payment  of  enfranchisement  money  of,  to  offidal  trostees,  266, 753. 

proceeds  of  redemption  of  rent-ohtuqgpe,  256,  763. 
patronaffe,  alienation  of,  withont  manor,  312. 
waste  of.    See  Wastb. 

MANORIAL  RIGHTS, 

exchange  andpartition  of,  by  land  commissionerB,  269. 
grant  nnder  Ghnroh  Building  Act  when  overrides,  436,  436. 

MARRIAGE  PORTIONS, 

application  of  charity  for,  to  education  under  End.  Schools  Acts,  172,  622. 
g^  for,  charitable,  1,  442. 

MARRIED  WOMAN, 

charilnr,  might  bequeath  to,  under  Statute  of  Chant.  Uses,  378. 
Church  Building  Act,  how  far  excepted  from  power  to  grant  land  fto. 
under,  436,  436,  760. 

MARSHALLING  ASSETS.    iS^  ADioinBTBAXioN ;  AfPOBXioniiBBT. 
charitable  legacy  and  rest  of  estate,  as  between,  62,  63. 
charity,  assets  not  marshalled. for,  68. 

unless  directed  by  will,  60. 
Church  Building  Act,  where  mixed  fund  given  for  object  within,  61. 
debts,  incidence  of,  not  affected  by  msnhslling  between  legatees,  61,  62. 
demonstrative,  whether  direction  to  marshal  renders  charitable  legacy,  61. 
direction  for,  what  is,  60. 

direction  in  will  does  not  apply  to  additional  legacy  by  codicil,  60,  61. 
extent  of,  is  question  of  construction,  61. 
land  abroad,  62. 
legatees,  as  between,  61,  62. 
oraer  of  administration,  69,  64. 
personalty  when  held  to  mean  pure  personalty,  60. 
pure  personalty,  specific  gift  of,  to  (marity,  63,  64. 
residue,  effect  of  (Erection  to  marshal,  64. 
Scotland,  no  rule  against  marshalling  in,  68,  n. 

MASSES.    See  Fbatbbs. 

MASTER, 
-    charitable  foundation,  of, 

account  against,  301,  306. 

remuneration,  usually  only  entitied  to  fair,  61,  62,  138. 

residence,  exemption  from,  for  ill-health,  82. 

school,  of.    See  Sohooucasteb. 

surplus  income,  when  beneficially  entitled  to,  61,  138. 

apportionment  between  present  and  late  master,  61. 
whether  bound  to  reside,  82,  n. 

is  question  for  visitor,  78. 

MECHANICS'  INSTITUTION,  gift  to  building  fond  of,  not  charitable,  16. 

MEDALS,  when  no  duty  on  legacy  of,  to  body  corporate  &c.,  368. 

MEDICAL  AID,  gift  for  poor  may  be  applied  in  providing,  160. 

MEDICAL  OFFICER, 

action  by,  to  restrain  removal  whether  requires  leave  of  charity  oornmiB- 

sioners,  477,  478. 
election  of,  313,  n..  Add.  p.  zciv. 
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UEXmNG-HOnSE.    See  Chapel. 

MER0HA17T  TAYLOBS  SCHOOL    exempt  from  Grammar  Schools  Aot, 
767. 

MERGER  of  redeemed  land  tax,  275. 

MERSE7  DOCKS  AND  HARBOUR  BONDS  can  be  bequeathed  to  charity, 
409. 

MESSENGERS  of  charity  commiBmonerB,  468. 

METHODIST  NEW  CONNEXION,  chapel  model  deed  of,  121. 

METHODISTS.    See  Wxblbtav. 
chapel  model  deed  of,  121. 
gift  for  general  benefit  of,  charitable,  10. 
gift  to  '*  poor  piona  persons  of  the  methodist  society,"  charitable,  2,  3. 

METROPOLIS, 

application  of  f nnds  of  City  of  London  charities  for  general  benefit  of,  463, 

708—710. 
creation  of  trustees  for  particular  area  of,  under  City  of  Loud.  Faroch. 

Charities  Act,  711. 
meaning  of,  in  City  of  Lend.  Paroch.  Charities  Aot,  725. 

METROPOLITAN  BOARD  OF  WORKS  CONSOLIDATED  STOCK  can- 
not  be  bequeathed  to  charity,  409. 

MIDDLESEX  HOSPITAL  exempt  from  mortmain,  433. 

MINERALS.    ^Mdtbs. 

MINERS  injured  by  accident,  gift  for,  how  appUed,  150. 

MINES  AND  MINERALS.    See  Rjdtt. 

assurance  to  charity  may  grant  or  reserve,  27,  386. 

charity  commissionerB,  power  of,  to  authorize  working,  265,  485. 

mining  lease,  power  of  charity  commissioners  to  authorize,  265,  485.     See 


provision  of  scheme  as  to  proceeds  of,  820,  832,  839,  840. 

whether  shares  in  mining  company  can  be  bequeathed  to  charity,  403,  404. 

MINISTER.    iS^  Chaplaqt  ;  Pabsoh;  Rbotob. 
dissenting.    See  DiasENTUiQ  Mikibtbb. 
election  of.    See  Advowbon. 

by  parishioners,  208  et  eeq, 

by  trustees,  210,  211. 
for  time  being,  vift  for.  charitable,  7. 
gift  for,  when  <maritabie,  7. 

for  preaching,  7. 

so  lonff  as  he  penuits  sittingB  to  be  free,  7. 

stipend  of,  for  augmentiDg,  7. 

teaching  particular  doctrine,  7. 
gift  to  provide,  cannot  be  appUed  for  poor,  246. 

or  for  providing  minister  in  another  parish,  246« 
house  of.    See  Pabsonaob. 

income  tax,  trust  to  support  nunister  whether  exempt  from,  364. 
individual,  gift  for,  not  charitable,  8. 
injunction  by  or  against,  212,  216,  300.     See  Ixjuscnow, 
land,  power  to  give,  for  augmenting  stipend  of,  437. 
for  endowment  of,  437. 
for  residence  of,  436,  437.    See  Pajuokaob. 
office,  tenure  of.    See  OnxoB,  Tbnxtbb  of. 
removal  of,  by  majority  of  trustees,  234. 

MINUTES, 

as  to  proceedings  of  charity  commissioners,  469,  470,  574.      See  Chabitt 

OoioassioNBBS. 
of  proceedings  of  govemon,  form  in  scheme  as  to,  839. 
of  proceedings  of  trustees,  form  in  scheme  as  to,  819,  829,  852,  853. 


^ 
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MISDEMEANOUR,  to  giye  f alae  evidence  before  charitj  comiiuarionefB  &o.  is, 
478. 

MISDESCRIPTION.    Set  Ajcbiotttft. 
MISSIONARY  PURPOSES,  gift  for,  void,  17. 

MISSIONARY  SOCIETY, 

exemption  from  Charit.  Trasts  Acta,  523. 
gift  to,  when  charitable,  9. 

MISSIONS,  trust  for,  whether  exempt  from  income  tax,  364. 

MISTRESS.    See  Sohoolicastkb. 

MIXED, 

endowment.    See  'Esdowed  Sohools  Acis. 

fond.    See  ADMnnsnuiTiON. 

property,  apportionment  of,  nnder  City  of  Lend.  Parodh.  Charities  Act,  702. 

MIXING  TRUST  PROPERTY.    iS^  Bbbaoh  of  Tbust. 

MODEL  DEED, 

chapel,  of,  what  dissenting  denominations  have,  121. 
scheme  when  established  by  reference  to,  122,  590. 

form  of  scheme,  809,  810. 

special  trusts  preserved,  590. 
school,  of,  what  denominations  have,  122. 
use  of,  voluntary,  122. 

MONASTERY,  gift  for,  formerly  superstitious,  19. 

MONASTIC  SOCIETY, 

act  for  suppression  of,  20,  n. 

not  affected  by  Rom.  Cath.  Charities  Act,  1860.  .679,  580. 
gift  for  benefit  of,  void,  23,  24. 
monks,  gift  to,  to  provide  clothing  for  school  children,  good,  22. 

MONEY.    See  Pebsonal  Estatb. 

payment  of,  to  official  trustees,  540, 544.  See  Official  Tbusibbs  of  Cbabit- 

ABLsFUKDe. 

MONMOUTH,  education  in.    See  Wbzjh  Intbbmbdiate  EDUGAZioir  Act. 

MONUMENT.    See  Tokb. 

MORAVIANS, 

governing  body  of  school  for,  when  can  be  altered  by  endowed  school 

scheme,  608. 
income  tax,  exemption  from,  of  missions  of,  364 — 366. 

MORTGAGE.     See  Inouxbbanob. 

action  on,  when  barred  by  Statutes  of  Limitation,  294. 
airears  of  interest  on,  cannot  be  bequeathed  to  charity,  401. 
chancel,  to  raise  funds  for  restoring,  435. 
charity  conmiissioners,  when  may  be  authorized  by, 

for  any  beneficial  purpose  consistent  with  trusts,  272,  572. 

for  raisiiig  payments  for  equality  of  exchange  and  partition,  272,  549. 

for  repairs  and  improvements,  265,  272,  485. 

registered  place  of  worship,  of,  689,  590. 
charity  trustees,  to,  when  must  comply  with  Statute  of  Mortmain,  277, 278. 

890,  397. 
costs,  for  raising,  271,  353. 
Court,  may  be  ordered  by,  271. 
investment  on,  277,  278,  546.    See  Invbsticbnt. 
land,  of,  mone^  secured  on,  cannot  be  bequeathed  to  charity,  400,  401. 

arrears  of  interest,  401. 

even  though  mortgage  equitable,  400,  401. 

teeus,  where  char^  not  on  land,  401. 
land,  on,  legacy  for  discharging  void,  415. 

even  though  mortgage  equitable,  416. 
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land  tax,  for  laising  fund  for  redemption  of,  273. 

life  inteiW,  of,  money  secured  on,  cannot  be  bequeathed  to  charity,  401. 

official  trustee,  concurrence  of,  may  be  ordered,  486. 

unnecessary,  486. 
order  of  charity  commissioners  sometimes  relied  on  without  formal  mort- 
gage, 487. 
power  of  sale,  none,  in  mortg^age  authorized  by  charity  commissioners,  487. 
proviso  for  redemption  not  a  condition  for  benefit  of  assuror  within  Statute 

of  Mortmain,  2i  8,  392. 
rates,  of.    See  Bates. 

registered  place  of  worship^  of,  power  of  charity  commissioners  to  anthorizey 
589,  690.    See  Plaob  of  Wobship. 
on  what  tenns  authorized,  590. 

power  of  trustees  to  mortgage,  not  restricted  by  Chant.  Trusts  Acta^ 
624,  690. 
repayment  of,  out  of  income,  266,  266,  486,  487. 
accumulation  or  sinking  fund,  272,  649. 
instalments,  by,  within  thirty  years,  272,  648,  649. 

annual  sums  usually  required  to  be  remitted  to  official  trustees,  487. 
repealed  provisions,  486. 
Buooession  dufy,  for  raising,  368. 
trustees  by,  improper,  restrained,  271,  300. 
power  of  majority  to  effect,  234,  686,  687. 
restriction  on,  b;^  Gharit.  Trusts  Acts,  271,  272,  647,  648. 
trustee  whether  may^be  mortgagee,  271. 

MORTMAIN, 

advowson,  alienation  of,  in,  373,  374,  382,  391,  392.    See  AsvowBOir. 

entry  on,  how  effected,  384. 
alienation  in,  forfeiture  on,  374,  381,  382.    See  infra,  Entbt. 

gives  mere  right  of  entry,  384. 

policy  of  law  a^punst,  372. 

voidable  not  void,  382. 

what  is,  381,  382. 
annuity,  gfift  of,  is  not,  383. 
chattels,  gift  of,  is  not,  383. 

oommiaslon  to  inquire  whether  land  aliened  in,  383. 
condition  ag^ainst  alienation  in,  g^ood,  383. 

to  alien  in,  void,  383. 
corporations,  prohibition  extends  to  all,  26,  382. 
orown  could  not  formerly  enter  before  office  found,  383. 
distinction  between  Mortmain  Acts  proper  and  Statute  of  Mortmain,  389. 
England,  not  peculiar  to,  371,  n. 
enlary  in  case  of  forfeiture,  by  orown,  372 — 374,  381. 

by  mesne  lord,  372—374,  381—384. 

rents  and  services  not  extinguished  by,  386. 

time  for,  381,  382. 

how  computed,  384. 

where  mesne  lord  lunatic  or  infant,  382. 

where  right  of,  not  exerdsed  corporation  may  continue  to  hold,  382. 
exemption, 

Act  of  Ftoliament,  by,  429  et  eeq. 

charter,  by,  441. 

custom  of  London,  under,  441,  442. 

how  far  involved  in  exemption  from  Statute  of  Mortmain,  432. 

licence  in  mortmain,  by,  26,  384,  386.    See  Mobucaih,  Lxobnob  zsr. 

power  to  devise  how  far  creates,  432. 

purchase  take  and  hold  land  creates,  430, 431. 
take  by  wiU  how  far  creates,  438. 

preservation  of  exemption  by  Mortm.  and  Ohazit.  Uses  Act,  1888.  .26, 
27,  876,  383,  429. 

total  or  partial,  may  be,  429. 
exemptions,  list  of, 

art,  assurance  to  institution  for  promoting,  428. 

art  ffallerr  or  school,  purchase  by  local  authority  for,  428,  429. 

Bank  of  England,  431. 

Bedford  Level,  corporation  of,  431. 

burial  board,  431. 

T.  3r 
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ezemptioiis,  list  of — eomtinned. 

Uharit.  TnuitB  Acta,  in  oaae  of  proeeeda  of  sale  ezcfaange  or  peti- 
tion under,  279,  431,  661. 

Charit.  Trusts  Acts,  in  oaae  of  purohsae  of  aite  nnder,  278, 431,  493,  494. 

ohnrch,  building  or  repairing,  437,  760. 

ohoroh,  ffift  to,  of  adjoining  land,  760,  761. 

Ooonty  OonnoU,  431. 

De^artmeot  of  Science  and  Art,  429. 

drainage  board,  431. 

Dnrhaoi  XJnivenity,  427. 

elementary  aohool,  aasnranoe  for,  379,  423. 

fine  arts,  aaanranoe  to  institataon  for  promoting,  428. 

Foundling  Hoapital,  431. 

gnazdiana  of  poor,  431. 

highway  board,  431. 

hospital,  aasoranoe  for  founding,  430. 

improTement  oommisslonera,  431. 

incorporated  tmsteea,  in  case  of,  262,  431,  663,  674,  676. 

joint  board,  431. 

loint  atook  company,  431. 

land  tax,  in  caae  of  redemption  of,  432. 

library,  pnrohaae  by  local  authority  for,  428,  429. 

literature,  aasnranoe  to  inatitntion  for  promoting,  428. 

local  board,  431. 

London  Aaaurance,  431. 

Mortmain,  Statute  of,  exemptions  from,  when  exemptiana  from  mort- 
main, 432.    See  MosTiLiiH,  Statutb  of. 

municipal  oorporation,  in  caae  of,  386,  431,  432. 

muaenm,  aasnranoe  for,  423. 

museum,  pnrohaae  by  local  authority  for,  428,  429. 

OTen  apaoe,  aasnranoe  for,  426. 

Oxford  and  Cambridge  Uniyersitiea  and  ooll^ges,  427. 

prison  commissioners,  431. 

public  park,  assurance  for,  423. 

public  schools,  427. 

Koyal  Exchange  Assurance,  431. 

schoolboaid,  244,  431. 

science,  aaaurance  to  institution  for  promoting,  428. 

urban  sanitary  authority,  grant  of  common  to,  432. 

yeatries  and  custrict  boards  in  metropolis,  431. 
forfeiture  on  alienation  in,  374,  881,  382.     See  eupra.  Alienation, 
inquisition  whether  land  has  been  aliened  in,  383. 
Ireland,  proyisions  do  not  apply  to,  440,  441. 
land  in  mortmain,  conyeyance  of,  does  not  require  enrolment,  178,  397. 

legacy  to  build  on,  good,  411. 
leases  how  far  within  law  of,  882,  383. 

coyenant  for  renewal  does  not  bring  lease  within,  883. 
licence  in.    See  Mobtkaiv,  Liobnge  m, 
meaning  of  term,  371. 

mesne  lord,  when  eecheat  can  take  place  to,  383,  384. 
Mortm.  and  Charit.  TJaea  Act,  1888,  law  of  mortmain  now  oompriaed  in,  376. 

repeal  of  old  statutes  by,  376,  443. 
municipal  oorporation  may  acquire  land  in,  with  approyal  of  Treasury,  385, 

431,  432. 
old  law  of,  371—374. 

benefices,  statute  against  appropriation  of,  by  religious  houses,  874. 

dyil  corporations,  when  firat  extended  to,  373,  374. 

coUusiYe  judgments,  forfeiture  of  land  acquired  in  mortmain  by,  373. 

crosses,  statute  against  setting  up,  373. 

eodesiastioal  corporations,  acoumiJation  of  land  by,  371,  872. 

entry  by  kin^  or  mesne  lord,  372,  373. 

Bole  corporation,  extension  to,  372. 
old  statutes,  372—374. 

Moffna  Charta,  372. 

De  viris  religioaiay  372,  373. 

Quia  EmptoreSf  373. 

13Edw.  1,00.32,  33.. 373. 

16  Rio.  11.  CO.  6,  6.  .873,  374. 

23Hen.  Vm.  0.  10.. 374. 
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caAg^  of  law  of,  371,  372. 

term,  371. 
remainder,  grant  in,  when  forfeiture  takes  place  in  case  of,  383. 

lord  in,  when  bonnd  hy  laches  of  particular  tenant,  384. 
rent-charge,  grant  of,  when  mortmaiu,  883. 
Scotland,  provisions  do  not  apply  to,  440,  441. 
sole  corporations  within  law  of,  372,  382. 

MORTMAIN  AND  CHARITABLE  USES  ACT,  1888, 
analysis  of  provisions,  26,  27,  379,  380. 
changes  in  law,  what,  effected  by,  380,  390,  391. 
Mortmain  Acts  and  9  Oeo.  II.  o.  36  repealed  by,  26,  378,  379,  888,  442 

re-enactment  of  9  Oeo.  II.  c.  36,  by,  387,  888. 
Statute  of  Gharit.  Uses  repealed  by,  2,  442. 

preamble  preserved,  2,  442,  443. 
Sec.  1.  Forfeiture  on  acquisition  in  mortmain,  376,  381,  382.    iSM  Mobtxaxn. 

2.  Licence  in  mortmain,  376,  384.    See  Mobtxain,  Lxosnob  dt. 

8.  Saving  for  rents  and  services,  376,  386. 

4.  Conditions  under  which  assurances  may  be  made  to  charitable  uses, 
8,  27,  110,  178,  281,  379,  386,  387.    See  Mobtkain,  Statute  of. 

6.  Power  to  remedy  omission  to  enrol,  379,  419,  420.     See  Enboucbiit. 

6.  Exemption  of   assurance   for   public   park  elementary  school  or 

museum,    27,   28,    376,   378,   379,   423,   424.      See    Mobzmazh; 
MoBTiCAnr,  Statute  of. 

7.  Exemption  of  universities  colleges  &c.,  28,  32,  378,  379,  426,  426. 

See  MoBncAiN  ;  Mobticain,  ^atutb  of. 

8.  Pteeervation  of  exemptions,  27,  28,  376,  378,  379,  429.    See  Mobt- 

ICAXN  ;   MOBTXAXN,  StATUTB  OF. 

9.  Adaptation  to  land  registration,  439. 

10.  Definitions,  27,  28,  68,  278,  439,  440. 

11.  Extent  of  Act,  380,  440. 

12.  Saving  for  existing  customs,  &c.,  28,  376,  441. 
18.  Repeid,  2,  18,  134,  139,  376,  379,  380,  442,  443. 
14.  Short  title,  443. 

Schedule,  443, 444. 

MORTMAIN,  LICENCE  IN, 

ad  quod  damnum^  formerly  obtained  by  writ  of,  376. 

when  dispensed  with,  376. 
advowBon,  when  authorizes  purchase  of,  386. 
amount  of  land  to  be  held  usually  specified,  386. 
Board  of  Trade  may  grant,  in  case  of  certain  companies,  386,  431. 
cannot  be  exceeded,  384,  386. 

conveyance  under,  when  must  satisfy  Statute  of  Mortmain,  384. 
death  of  sovereign,  not  determined  by,  384. 
extent  and  form  of,  384,  386. 
further  licence,  386. 
how  obtained,  384,  386. 
not  assignable,  386. 
origin  fluod  early  history,  374 — 376. 
power  of  Crown  to  grant,  384. 

under  r^^ealed  Act  7  ft  8  Will.  IH.  c.  37.  .376,  376. 
revocable,  when,  386. 
what  sufficient  to  amount  to,  884. 

MORTMAIN,  STATUTE  OP, 

abroad,  does  not  apply  to  land,  62,  441. 

Acts  amending  9  Geo.  11.  o.  36.  .378. 

annuity  not  charged  on  land  can  be  given  to  charity,  398. 

eeeuSf  where  to  be  paid  out  of  rents,  398. 
appointment  under  power  must  satisfy,  68. 
uance  of  land  &c.  to  charity, 

attested,  how  must  be,  27,  387.    See  infra,  Attestation, 
conditian  or  reservation  in  favour  of  assuror,  must  not  contain,  27t  886. 

See  infra,  0<mdition. 
consideration,  what  may  be,  27,  387. 

oovenanta  as  to  buildings  streets  drainage  nuisance  &o.,  may  contain, 
27,  386. 

8r2 
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amuanoe  of  land  &o.  to  charity — eontinued. 

definition,  390,  439. 

enrolment,  27,  387.    See  Enboucbnt. 

exeoation,  time  for,  27,  387.     See  infra,  Death  of  assnrar. 

g^rantor,  need  not  be  executed  bj,  393. 

mines  mineralB  and  easements  may  be  reserved,  27,  386. 

possession,  must  take  effect  in,  27,  386.     See  infra,  Posseesioii. 

power  of  re-entry  for  non-payment  of  rent  or  breiich  of  ooyenant  may 
be  inserted,  27,  386. 

rent,  nominal,  ma^  be  reserved,  27,  386. 

void  unless  satisfying  requirements  of  Act,  386. 

will,  by.     See  it^ra.  Will, 
assurance,  policy  of,  406.    See  infra,  Policy  of  assurance, 
attestation  must  be  in  presence  of  two  witnesses,  387. 

except  in  case  of  copyholds  or  stock,  387. 

witnesses  must  sign  attestation  clause,  393. 
buildings  roads  drainage  &c.,  assurance  may  contain  ooTenants  as  to,  27, 

886. 
ohains,  right  to  lay,  in  river  cannot  be  devised  to  charity,  402. 
charge.     See  infra,  Mortgage. 

Chant.  Trusts  Acts,  conyeyance  of  land  purchased  with  piooeeds  of  sale 
exchange  or  partition  under,  must  comply  with,  561. 

purchase  of  sites  under,  must  comply  with,  278,  494,  653. 
charitable  trust  cannot  be  created  unless  requirements  of,  complied  with,  40, 

391. 
charity,  power  to  regulate,  may  be  reserved,  391. 
colonies,  does  not  apply  to,  441. 
companies,  interests  m,  when  can  be  bequeathed  to  charity,  402—404.     See 

Ck)lCPAlTT. 

condition  for  benefit  of  assuror,  assurance  must  not  contain,  27,  386. 

proviso  for  redemption  is  not,  278,  392. 
condition  to  transfer  to  charity,  devise  on,  void,  417. 
oonsideration.     See  infra.  Purchase, 
construction,  principle  of,  424,  426. 
copyholds  are  within,  393. 

devise  of,  to  charity  void,  398. 

exception  from  provision  as  to  attestation,  27,  387. 
corporation  or  improvement  bonds  when  can  be  bequeathed  to  eharity,  408, 

409. 
covenant,  assurance  to  charity  may  contain  power  of  re-entry  for  breach  of,  386. 
covenant  to  pay  after  death  can  only  be  satisfied  out  of  pure  personalty,  417. 

eeeue,  where  not  for  purpose  of  evading  statute,  417. 
Grown  when  entitled  on  lailure  of  gift  to  charity,  419. 
ey-prU,  gift  void  und^  Statute  of  Mortmain  not  applied,  35,  142. 
death  of  assuror, 

assurance  must  be  twelye  months  before,  27,  387. 

ayoids  deed  even  though  enrolled,  393. 

declaration  of  trust  avoided  by,  393,  394. 

deed  avoided  by,  does  not  revoke  prior  will,  393. 

exemption  of  assurance  for  value,  387,  894,  396.     See  infra^  Pur- 
chase. 

stock,  transfer  of,  must  be  six  months  before,  27,  387. 

time  how  calculated,  27,  387. 
debenture  stock  can  be  bequeathed  to  charii^,  405. 
debentures  when  can  be  bequeathed  to  chanty,  404.     See  Dsbbntubrb. 
debt  not  charged  on  land,  bequest  for  paying  off,  good,  415. 
declaration  of  trust  for  charity  must  satisfy,  393,  394,  410. 
distribution  of  fimd  g^yen  partly  for  object  yoid  under.     See  DisxBiBDnov. 
drainage,  assurance  to  charity  may  contain  covenants  as  to,  386. 
easements,  assurance  to  charity  may  grant  or  reserve,  27,  386. 
East  India  Stock  can  be  bequeathed  to  charity,  409. 
enrolled  deed,  exemption  in  case  of  land  previously  conveyed  to  oiharity  by, 

397. 
enrolment,  387,  395—397.    See  ENBOUoavT. 
entzy  for  non-payment  of  rent  or  breach  of  oovenant,  right  of,  may  be  re* 

served,  386. 
Eton  Winchester  and  Westminster,  exemption  of  aasnranoea  to,  425. 
execution,  time  for,  27,  387.     See  aupra,  Death  of  assuror. 
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Gxemptioni 

Act  of  Parliament,  hj,  429,  432,  et  teg. 

power  to  devise  land  oreates,  432. 

power  to  take  land  by  will  how  far  creates,  433. 

power  to  pnrohase  taike  and  hold  land  does  not  create,  430,  431. 

preserration  of  existing  exemptions  by  Mortm.  and  Charit.  Uaes  Act, 
1888.. 378,  429. 

special  Act  prior  to  9  Geo.  H.  o.  36  does  not  create,  429,  430. 

total  or  partial,  maj  be,  429. 
•zemptlons,  list  of, 

art,  assurance  to  institution  for  promoting,  425,  426,  428. 

asylum,  assurance  for,  432. 

Bath  Infirmary,  432. 

bishopric,  endowment  of,  437,  438. 

British  Museum,  433. 

burial  place,  grant  for  enlarging,  437. 

cemetery,  assurance  for,  434,  437. 

church,  gift  for  building  repairing  &c.,  435,  436.     See  Chubos  Bttild- 
XNO  Aoxs. 

churches,  gift  for  building  additional,  436. 

Department  of  Science  axid  Art,  434. 

education,  assurance  to  institution  for  promoting,  425,  426,  428. 

elementanr  school,  assurance  for,  423,  424. 

Greenwich  Hospital,  432. 

literature,  assurance  to  institution  for  promoting,  425,  426,  428. 

living,  gift  for  augmenting,  434. 

Middlesex  Hospital,  433. 

museum,  assurance  for,  423,  424. 

open  space,  assurance  for,  425. 

park,  assurance  for,  423,  424. 

parsonage  &c.,  assurance  for,  434,  435. 

place  of  worshin,  assurance  for  site  of,  395,  438. 

Queen  Anne's  Bounty,  434. 

recreation  ground,  assurance  for,  425,  432,  433,  439,  755,  766. 

registered  cusposition  how  far  exempt,  439. 

reBgion,  assurance  to  institution  for  promoting,  426,  426. 

religious  and  educational  training  of  sons  of  tradesmen,  assurance  for 
ooUege  for,  439. 

St.  George's  Hospital,  433. 

School  Board,  assurance  for,  244,  439. 

school  site,  assurance  for,  395,  432,  438,  439. 

schoolmaster's  house,  grant  of  waste  for,  435. 

science,  assurance  to  institution  for  promoting,  425,  426,  428. 

science  literature  and  art,  assurance  to  institution  for  promoting,  395, 
425,  426,  428,  432,  439. 

Seamen's  Hospital  Society,  432. 

University  GoUege  Hospital,  432. 

Westminster  Hospital,  433. 

workhouse,  assurance  for  providing,  432. 
freeholds  are  within,  398. 

«  full  and  valuable  consideration,"  387,  394,  395,  440.   See  infra^  Porohase. 
general  effect  of,  378,  389. 

gift  over  from  gift  void  under,  418.     See  Girr  Ovbb. 
growing  crops  are  within,  398. 
hiring  house  or  rooms,  legacy  for,  good,  415. 
impure  personalty,  401,  402.    See  Ixpubb  Pbbsohaltt. 
income,  agreement  that  payment  of,  shall  not  be  enforced  during  grantor's 

life  void,  391. 
incorporated  trustees,  assurances  by  or  to,  must  satisfy,  654,  662. 
incorporeal  hereditaments  are  within,  440. 
incumbrance  on  real  estate,  bequest  for  pajring  off,  void,  415. 

cannot  be  bequeathed  to  charity,  397. 
indented,  assurance  formerly  required  to  be,  388,  393. 

when  rendered  unnecessary,  393. 
'^interest  in  land"  is  within,  397,  440. 

what  is,  398—409.     See  Intbbbst  ih  Lahd. 
invalid  deed,  deed  confirming,  must  conform  to,  393. 
Ireland,  does  not  apply  to,  380,  440.     See  Ibbland. 
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judffment  debt  whether  can  be  bequeathed  to  charity,  401. 
land,  de6nition  of,  390,  440. 

how  may  be  assored  to  charity,  386  et  seq.    See  ntpra^  Amiraiioe. 

inTestment  in,  whether  oontraiy  to  policy  of  Act,  278,  416. 
land  tax,  gift  of  redeemed,  for  augmentmg  hvings,  433. 
lease  to  charity  how  far  avoided  by,  390,  391.     See  Leabs. 

oonveyanoe  sabject  to,  most  include  interest  of  leaeor  in  renty  391. 

reeervation  of  rent  or  rig'ht  of  pre-emption,  391. 

unpaid  premium  for,  is  within  Act,  401. 

wimin  what  time  must  commence,  390,  891. 
leaseholds  are  within,  398. 
legacy,  charitable,  cannot  be  charged  on  land,  401.    See  LsaAcr. 

aependent  on  devise  void  under,  fails,  416.     See  Lapsb. 
legal  estate,  failure  of  devise  of,  417 — 419.    See  Legal  Esiaxb. 
lijfe  interest,  mortgage  of,  is  within  Act,  401. 
Metropolitan  Board  of  Works  stock  is  within,  409. 
mines  and  minerals,  assurance  to  charity  may  reserve,  27,  386. 
ministers,  exemption  of  g^ifts  for  augmenting  stipends  of,  437. 
money.    See  PsBfiONAZor  to  bb  laid  out  m  LAin>. 
mortgage  of  land  is  within,  400,  401.     See  Mobtqags. 

arrears  of  interest,  401. 

proviso  for  redemption  is  not  condition  for  benefit  of  assuror,  278, 392. 

to  charity  trustees  when  must  comply  with,  277,  278,  397. 
mortmain,  assurance  of  land  already  in,  need  not  comply  with,  397. 

land  already  conveyed  to  charity  by  enrolled  deed,  397. 

new  trustees,  assurance  to,  178. 

otherwise  where  purohase-money  arises  from  sale  of  land  in,  397. 
Mortmain  Acts  properly  so  called,  how  distinguished  from,  389. 
name  inaccurate,  389. 
non-charitable  purpose,  legacy  for,  not  within,  415. 

monument  not  part  of  church,  416. 

eeeue,  organ  gallery,  416. 
nuisance,  assurance  to  charity  may  contain  covenant  as  to,  386. 
partnership  including  land,  share  in,  is  within,  406. 
personalty  savouring  of  realty,  401,  402. 
personalty  to  be  laid  out  in  land  is  within,  386. 

what  is,  409  et  aeq.    See  PBBSOKAXflT  to  be  laid  otjt  nr  Lakd. 
policy  of,  389. 
policy  of  assurance  not  within,  405. 

even  though  making  assured  member  of  company,  406. 
possession,  ansuranoe  must  take  effect  in,  27,  386. 

collection  of  funds  with  no  immediate  object,  391. 

need  not  be  taken  so  long  as  right  to  take,  391. 

where  deed  retained  by  grantor  and  possession  not  taken,  391 . 
power  of  re-entry  for  non-payment  of  rent  or  breach  of  covenant,  awonmee 

to  charity  may  contain,  886. 
power  of  sale  cannot  authorize  sale  contrary  to,  398. 
precatory  trust,  cannot  be  evaded  by,  416. 
pre-emption,  right  of,  cannot  be  reserved,  391. 
presumption  against  invalidity  under,  after  lapse  of  time.  111. 
proceeds  of  sale  of  land  are  within,  398 — 400.    See  Lard. 
purchase  how  far  excepted  from,  387,  388,  394. 

consideration  must  be  full,  394,  396. 

consideration  must  be  paid  by  person  to  be  benefited,  394. 

consideration,  what  may  be,  27,  387. 

«  full  and  valuable  consideration,"  what  is,  393,  440. 

full  consideration,  what  is,  396. 

reason  of  exception,  394. 

repealed  provisions,  394. 

purpose  partly  invalid  under,  ^fift  for,  42,  43.     See  Uitlawtul  Tbctt.  j 

rates,  mortgage  of,  how  far  within,  407,  408.  r 

real  security,  legacy  to  be  invested  on,  void,  416,  416.  j 

rector,  grant  b^,  for  rector  for  time  being  valid,  391,  392.  j 

rent,  consideration  for  assurance  may  be,  27,  387,  392.  ! 

nominal,  may  be  reserved  on  assurance  to  charity,  27,  386.  f 

power  of  re-entiy  for  non-payment  of,  assurance  to  charity  may  oon*  « 

tain,  386.  '  ; 

reservation  of,  in  lease  to  charity.  391.  f 
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rentcharge  cannot  be  devised  to  oharifcy,  398. 

may  be  consideration  for  aasuranoe,  387,  392. 
former  law,  392. 
rents  and  profits  of  land  within,  398. 
seeus,  arrears  of,  398. 

repealed  Act  (9  Oeo.  H.  c.  86), 

Acts  amending,  378. 

proTidnnB  of,  388,  389,  426. 

repeal  and  re-enaotment  of.    See  MoBnanr  avd  Ohabizablb  Usbb  Act, 
1888. 
residae,  gift  of,  to  charilgr  after  satisfying  purpose  inyalid  under,  43. 

gift  void  under  Act  falls  into,  418. 
resulting  trust  to  assuror  during  life  renders  assurance  void,  390. 

to  heir-at-law  or  next  of  kin,  when,  418,  419. 
reyersion,  gift  of,  to  charity  when  good,  391. 
revocation,  assurance  must  not  contain  power  of,  386. 
Scotland,  does  not  apply  to,  440,  441.     See  SooTLiin). 
secret  trust,  cannot  be  evaded  by,  54,  416.    See  SscBxr  Tbubt. 
shares  in  companies  when  can  be  bequeathed  to  charity,  402 — 404.    See 

COMPANT. 

simple  contract  debt  not  within,  401. 

even  though  paid  out  of  proceeds  of  sale  of  land,  401. 
stock,  assurance  of, 

attestation,  exception  iiom  provision  as  to,  27,  887. 

enrolment,  exception  iiom.  provision  as  to,  27,  887. 

execution  of  transfer,  time  for,  387. 

gift  of,  to  charitv,  when  withm  Act,  386. 
street,  assurance  to  charity  may  contain  covenant  for  formation  of,  386. 
tenant's  fixtures  not  withm,  898. 
tithes  are  within,  398. 

legacy  to  purchase,  void,  415. 
may  be  given  for  augmentation  of  livings,  434. 
tolls,  whether  mortgagee  of,  is  within,  405—  407.    See  Tolls. 
tomb^  condition  for  repair  of,  may  be  inserted  in  assurance  to  charity,  391. 
trust  invalid  imder,  not  executed  by  court,  396. 
universities  and  colleges,  exemption  of  assurances  for,  425 — 428. 
unpaid  premiimi  for  lease  is  within,  401. 
unpaid  purchase-monev  is  within,  401. 
validity  of  gift  may  depend  on  whether  it  is  to  individual  or  annexed  to 

office,  8. 
Westminster  Hospital,  exemption  of,  433. 
wiU,  property  within  Act  cannot  be  given  to  charity  by,  389,  397.    See 

Will. 
witnesses.    See  tupra,  Attestation. 

MOTION, 

notice  of,  on  behalf  of  relator  irregular,  317. 

MUNICIPAL  CHARITIES.    See  Muitxozfal  Cobfobiteoh. 
account  by  person  receiving  funds  of,  784. 

summary  order  for,  784. 
divesting  mm.  municipal  corporations  by  Munic.  Coipor.  Act,   1835.. 
I96et  eeq.    See  Municipal  Cobpoilltioh. 

patronage  how  far  divested,  198,  199. 
funds  partly  charitable  and  partly  belonging  to  corporation,  dividends  on, 

784. 
receipt  for  funds  of,  784. 
transfer  or  pajrment  of  stock  or  money  of,  784. 
trustees,  appomtment  of,  on  divesting  from  corporation,  197,  200. 

application  how  made,  200. 

members  of  corporation  eligible,  200. 
trustees,  new,  appomtment  of.    See  Nbw  Tjtutfi'JUB. 

trustees  of,  have  rights  and  powers  formerly  possessed  by  oorporation,  200. 
unaffected  by  Mumc.  Corpor.  Act,  1883.  .731,  732. 
vesting  in  new  trustees  without  conveyance,  785. 

jurisdiction  of  charity  commissiouers  not  affected,  785. 

legal  estate  left  in  corporation  by  Munic.  Corpor.  Act,  1835. .  197, 198. 

repealed  provisions,  197,  198,  580,  581. 
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MUNICIPAL  CORPORATION.    S$e  Cobporahon. 
aooount  by  person  receiving  funds  of,  784. 

Bommary  order  for,  784. 
adYowBons  of,  sale  of,  253,  n. 
borough  fund,  inoome  of  corporate  property  goes  into,  70. 

whether  charitable,  70,  n. 
borough  rate,  deficiency  in  borough  fund  acupplied  by,  70. 

wnether  charitable,  70,  n. 
breach  of  trust  by  old,  reformed  corporation  liable  for,  306. 
charitable  trusU,  divesting  of,  under  Munic.  Corpor.  Act,  183d . .  196  «<  teq. 
See  MuKioiPAL  Chabitzbs. 

not  where  corporation  merely  visitorB,  199. 

patronage  how  far  divested,  198,  199. 

private  property  of  corporation,  199. 

reservation  of  nghts  of  freemen,  199. 

trusteeship  of  corporation  determined,  200. 
charter,  ^prantuig  of  new,  under  Munio.  Corpor.  Act,  1883 . .  732. 

inquiry  as  to,  732. 

report  on  inquiry,  732. 

saving  for  new,  731. 

to  what  places  charters  have  been  granted,  732. 

when  granted,  court  leets  &c.  may  be  retained,  732,  733. 
civil  corporation,  is,  68.  i| 

Court,  jurisdiction  of,  to  protect  property  of,  96,  97.  \^ 

not  ousted  by  Munic.  Corpor.  Act,  1835.  .97,  n. 

not  over  private  property  of  corporation,  97. 
dissolution  of,   tmder  Munic.  Corpor.  Act,  1883.. 70,  n.,  730,  731.      Se^ 
MmndPAi.  CoBFO&inoNS  Acts. 

application  of  property  of  dissolved  corporation  by  scheme  of  ohaiity 
oommissionerB,  70,  n.,  135,  200,  465,  730,  731. 

by  scheme  of  XxkaI 
GovenmientBoaid, 
465,  733,  734. 

civil  actions,  Court  for,  not  to  be  established  or  continued,  731. 

dvil  criminal  and  admiralty  jurisdiction,  abolition  of,  464,  729,  730. 

exdusive  rights  of  trading,  aboHtion  of,  730. 

interim  management  of  propertv  of  dissolved  ooiporation,  734. 

i'uries,  abolition  of  exemptions  from,  730. 
ocal  franchisee  &c.,  aboUtion  of,  730. 

Local  Govenmient  Board,  in  what  cases  schemes  have  been  made  by,  734. 

official  trustees,  vesting  in,  of  propertv  of  dissolved  corporations,  731. 

scheme  for  management  of  property  of  dissolved  ooiporation,  849 — 854. 

special  charitable  purposes  not  affected,  200,  731,  732. 
freemen,  property  on  trust  for,  whether  charitable,  13,  70,  n. 

reservation  of  rights  of,  199,  737,  738. 
funds  partly  oharitalie  and  partly  belonging  to,  how  applied,  784. 

payment  of  dividends  on,  784. 
gift  to,  not  necessarily  charitable,  40. 
hospital  &c.,  power  to  found  incorporated,  430. 
joint  trusts,  appointment  of  members  of  council  tmsteee  of,  785,  786. 

filling  up  vacancies,  786. 
land,  power  to  acquire,  385,  431,  432. 
mortmain  provisions  when  extended  to,  373,  874. 
open  space,  ma^  not  grant  land  for,  425. 

powers,  devolution  ofj  to  reformed  corporations,  182,  199,  200,  306. 
proper^  of,  whether  charitable,  70,  728,  729. 

public  trust,  corporation  undertaking,  cannot  divest  itself  of  means  of 
executing,  97. 

general  corporate  property  held  on,  70,  n. 
receipt  for  funds  of,  784. 
recreation  ground,  power  to  convey  for,  755. 
reformed,  are  successors  of  old,  199,  200,  849. 
regulation  of,  70,  n. 
Royal  Commission  of  1834  as  to,  728,  729. 

of  1876  as  to,  464,  728,  729. 
setting  aside  alienation  by,  735. 

sale,  power  of,  not  enlarged  by  Lands  Clauses  Act,  771. 
town  clerk,  liability  for  funds  misappropriated  by,  310. 
transfer  of  stock  of,  784. 
trustee,  is,  for  executing  trusts  vested  in  corporators,  785. 
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MUNICIPAL  CORPORATIONS  ACTS, 
general  effect  of,  70,  n. 

XimioiiMtl  Corporations  Act,  1886, 

juriidiotion  of  Court  not  ousted  by,  97,  n. 
provisionB  borrowed  from,  by  Act  of  1883. .  730,  740. 
Sec.  2.  Resenration  of  rights  of  freemen,  199. 

71.  Diyesting  charitable  trusts,  197.    See  Muvigipal  CoBPOB^Tioir. 

XunlcliMa  Corporations  Act,  1882, 
adyowsons,  sale  of,  263,  n. 
purchase  of  land,  431,  432. 
Sec.  118.  Dealings  with  corporate  stock,  784. 

133.  Appointing  trustees,  198,  786. 

134.  C^Kjration  trustee  where  corporators  were,  786. 
136.  Joint  trusto,  786,  786. 

267.  Saying  for  universities,  207,  786. 

Xnnioipal  Corporations  Aot.  1888, 
commencement  of,  466,  729,  730. 
general  effect  of,  70,  n.,  200,  464,  466. 
reason  for  passing,  464. 
what  places  withm,  464,  729,  760—762. 

enumeration  how  arxived  at,  729. 
Sec.  1.  Short  title,  728. 

2.  Abolition  of  special  judicial  bodies,  exclusive  rights  of  trading, 

exempting  from  juries,  &c.,  464,  466,  729,  730. 

3.  Future  abolition  of  corporations,  162,  200,  466,  730,  731. 

4.  Saving  for  new  charters  and  charities,  200,  731,  732. 

6.  Inquiry  as  to  jdaces  mentioned  in  first  part  of  First  Schedule, 
732. 

6.  Power  to  Privy  Council  to  preserve  certain  courts  and  officers, 

732,  733. 

7.  Scheme  of  Local  Government  Board,  733,  734. 

8.  Power  of  charity  conunissioners,  200,  734 — 736. 

9.  Provision  as  to  i>roperty  and  transfer,  736,  737. 

10.  Reservation  of  riffhte  of  freemen,  787 — 740. 

11.  Saving  for  vested  interests,  740,  741. 

12.  Sa?in^  for  powers  of  education  department  and  charity  com* 

missioners,  741. 

13.  Saving  as  to  Cinque  Ports,  741,  742. 

14.  Saving  as  to  Winchelsea,  742. 

16.  Provision  as  to  local  authorities  and  officers,  742,  743. 

16.  Saving  for  rights  of  voting  and  acts  done,  743. 

17.  Saving  for  Romney  Marsh,  743,  744. 

18.  Saving  for  Havering-atte- Bower,  744,  746. 

19.  Saving  for  Alnwick,  746. 

20.  Saving  as  to  Laughame  and  Malmesbury,  746,  746. 

21.  Saving  for  Newport,  Pembroke,  746. 

22.  Saving  for  Over,  747. 

23.  Saving  for  Altrincham,  747. 

24.  Saving  as  to  Corfe  Castie,  747. 

26.  Saving  for  certain  rights,  747,  748. 

26.  Repeal  of  Acts  and  charters,  466,  748,  749. 

27.  D^itions,  749. 
SoHZDULBS,  760 — 762. 

MUNICIPAL  FRANCHISE.    See  Fsanohisb. 

MUSEUM, 

Umd,  power  to  assure,  for,  bvdeed  or  will,  379,  423,  424,- 428. 

deed  or  will  when  must  be  executed,  423. 

enrolment,  423. 

what  amount  of  land  mar  be  assured,  423,  424,  428. 
meaning  of,  in  Mortm.  and  Chant.  Uses  Act,  1888.  .424. 
metropolis,  provision  for  museums  in,  out  of  funds  of  City  of  London 

charities,  721. 
poor,  gift  for,  may  be  applied  towards,  160. 
private,  gift  for,  not  charitable,  16. 
public,  ^ift  for,  charitable,  16. 
Public  Libraries  Acts,  acquisition  under,  of  land  for,  428,  429. 
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MUTUAL  BENEFIT  S0CIET7  not  exempt  fioin  doty  on  oorpooEaie  and  on- 

inoorporate  bodies,  867. 


NATION,  lemiMion  of  dntj  on  legacy  to,  358. 

NATIONAL  DEBT,  gift  towards  pajment  of,  oharitable,  11. 

NATIONAL  FREEHOLD  LAND  S0CIET7,  ehaies  in,  can  be  bequeathed 
to  dhaxitj,  403. 

NATIONAL  QALLEBY,  remiBsion  of  duty  on  legacy  to,  358. 

NATIONAL  SOCIETY  FOR  PROMOTING  THE  EDUCATION  OF  THE 
POOR  IN  THE  PRINCIPLES  OF  THE  ESTABLISHED  CHURCH, 
exemption  of  school  connected  with,  from  End.  Schools  Act,  I860. .  169,  170. 

NATURAL  HISTORY  COLLECTION,  power  to  grant  land  for,  428. 

NATURAL  HISTORY  SPECIMENS,  when  no  duty  on  legacy  of,  to  body 
corporate  &c.,  358. 

NATURAL  THEOLOGY,  legacy  for  essay  on,  ydd,  11. 

NEGLIGENCE, 

liability  of  official  trostees  for,  238,  306,  673. 

remoYid  of  sohoohnaeter  for,  227,  487. 

trustees,  of,  does  not  cavse  failure  of  gift,  32,  148. 

NEW  RIVER  COMPANY,  shares  in,  are  real  estate,  403. 

NEW  SOUTH  WALES,  mortmain  provisions  do  not  extend  to,  441. 

NEW  TRUSTEE, 

area,  from  what,  selected,  191. 

buikrapt  trustee,  in  place  of,  186. 

breach  of  trust,  in  place  of  trustee  removed  for,  177,  186,  186. 

burial  ground,  appointment  of  trustees  of,  181,  182. 

chambers,  appointment  at,  98,  184,  186,  337,  338,  494,  496. 

confirmation  of  appointment  at,  186. 

notice  of  application,  607. 

scheme  may  direct  future  appointments  to  be  made  at,  196. 

title  and  service  of  summons,  186. 

trustees  formerly  never  appointed  without  referenoe  to,  187. 
charity  commissioners, 

appeal  from  order  of,  667.     See  Appeal. 

application  to,  how  made,  811,  812, 

appointment  by,  187  et  seq,,  669. 

appointments  of  trustees  usually  made  by,  188. 

form  of  application,  810. 

form  of  application  to  approve  provisional  appointment,  814. 

invalid  appointment  unaer  power  may  be  rectified  by,  690. 

notice  prior  to  order,  666.     See  Nonas, 
none  of  modified  order,  684. 

notwithstanding  existence  of  power,  660. 

order,  form  of,  669,  660. 

place  of  worslup,  power  to  appoint  trustees  of,  689. 

power  of,  how  far  affected  by  Act  or  decree  providing  for  approval  of 
Court,  681,  682. 

relationship  among  trustees  an  objection,  660. 

scheme,  trustees  when  appointed  by  way  of,  660. 

stamp  on  order  of,  661,  812. 

stamping,  charity  commissioners  procure,  812. 

willingness  to  act,  new  trustees  must  signify,  660. 
form  of  declaration  as  to,  817,  828,  860. 
charity  commissioners,  leave  of,  when  required  to  application  to  Ooort.  187* 
836,  480. 
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chtiroh,  who  ahoiild  be  tnutees  of  charity  for  repairing,  192,  193. 

Ghiura^  of  England,  rights  of ,  to  be  regarded  in  appointments  under  Charit. 

Trusts  Aots,  193,  510. 
Ghnnsh  of  England  School,  who  should  be  trustees  of,  192,  610. 

no  objection  that  they  may  transfer  to  school  board,  192. 
ohuxoh  purposes,  who  should  be  trustees  of  charity  for,  193. 
City  of  London  charities,  of,  restriction  on  power  of  Court  to  appoint,  187y 

404,  720. 
oonyeyance  to,  of  land  in  mortmain  does  not  require  enrolment,  178. 
conveyance  to,  trustee  removed  for  miaoonduot  must  pay  costs  of,  348. 
Conyeyandng  Act,  appointment  under,  182. 

retiring  trustee  need  not  join,  182. 
copyholds,  fines  on  admission  of  new  trustees  to,  200, 201 .    See  Goftholds. 
corporation,  appointment  in  place  of,  177,  178. 

breach  of  trust,  for,  177. 

charity  commissioners,  by,  188. 

municipal  corporation,  in  place  of.    See  MxnnoiPAL  Ck)BFO&iLTiOH. 

where  corporation  extinct,  178,  186. 
County  Councu,  power  of  appointing  trustees  how  far  affected  by  transfer 

to,  182,  183. 
County  Court,  appointment  by,  186.    See  Couimr  Coubt. 

order  requires  approval  of  chari^  commissioners,  601,  602. 
County  Palatine  of  Chester  and  Irincipality  of  Wales,  appointment  in 

place  of  judges  of,  184. 
Court,  appointaient  by,  89,  186. 

action,  in,  183. 

chambers,  at.    See  eupra,  Chambers. 

charity  commissionerB,  leave  of,  when  required,  187,  336,  480. 

Court  of  Chancery,  jurisdiction  of,  183. 

dedine  in  number  of  applications  to,  461. 

notwithstanding  power,  186. 

application  usually  improper  where  power  capable  of  being  exer- 
cised, 186. 

restriction  on  powers  of,  as  regards  City  of  London  charities,  99,  187, 
464,  720. 
as  regpEtrds  endowed  schooU,  99, 187,  664,  666. 

trustees  how  selected  by,  190. 

when  appoints  persons  approved  by  Att-Qen.,  337. 
deceased  trustee,  in  place  of,  186. 
directory,  power  of  appointing  new  trustees  when  construed  as,  178,  867. 

See  PowzB. 
dissenting  chapel  or  school,  of,  under  Peto's  Act,  179 — 181. 

evid^ce  (n  appointment,  180,  181. 

in  what  cases,  181. 

payments  in  Ueu  of  fines  on  copyholds,  201,  202. 

power  of  trustees  appointed  under  Act,  180,  181. 
dissenting  charity,  who  snould  be  trustees  of,  192. 
eleemosynary  charity,  religious  qualification  not  required  in  case  of,  193. 
endowed  school,  of,  restriction  on  power  of  Court  to  appoint,  99, 187,  664,  665. 
founder's  heirs,  where  administration  vested  in,  186. 

governors.    See  Gk^vsBiroBS. 
capable  to  act,  in  place  of  trustee,  186. 
incorporated  trustees,  in  case  of,  676,  677.    See  Chabizablb  Tbubtbi  Iv- 
ooBPOB^Tioir  Act,  1872. 
appointment  must  be  certified  to  charity  commissioners,  677. 
inquirr  who  entitled  to  appoint,  179. 
invalid  appointment  may  oe  rectified  by  appointment  by  charity  oommia* 

sioners,  690. 
Lsucaster  Palatine  Court,  appointment  by,  186,  497. 
municipid  charities,  of, 

charity  commissionen,  appointment  usually  made  by,  200,  n. 
corporation,  application  for  appointment  shoidd  not  be  served  on,  338. 
on  original  divesting  from  corporation.    See  Mttszozpal  Chabtctb. 
who  appointed,  337. 
municipal  corporation,  devolution  of  power  of,  to  reformed  corporation,  182. 
notice  of  application  for  apnointment  when  published  in  locality,  336,  337. 
in  case  of  appointment  bjjr  charity  commissioners,  666. 
infarmation  and  suggestions  must  be  gratuitous,  337. 
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numbw  of  tmsteeB  may  be  increaaed  on  appointmfiiit  by  charity  oQumiis- 
sknien,  196. 
Court,  on  appointment  by,  195. 
not  on  appointment  under  Bomilly'a  Act,  183,  Z90, 

when  filled  up,  195. 

usually  m  case  of  advowson  or  dissenting  chapel,  195,  196,  210. 
office  abolu^ed  before  testator's  death,  in  place  of  holder  of,  186. 
parishioners,  appointment  by,  179. 
partisan  trustees,  appointment  of,  191. 
petition  for  appointment  of,  183,  184,  833.    See  PBnxixur. 
place  of  worsnip,  of,  charity  commissionerB  may  appoint,  188,  689. 
power,  appointment  under,  178. 

chan^  oommissionfin  appoint  trustees  notwithstanding  existence  ol,  560. 

Court  how  far  appoints  trustees  where  power  in  flriiitenoe,  186. 
will  provide  for  fnture  obeerranoe  of ,  194. 

proTisions  at  power  must  be  obeerred,  190. 

when  directory,  178,  867. 
powers,  when  may  exercise.     See  Powbb. 
reference  to  chamoers  to  appoint,  187. 

trustees  may  be  appointed  without,  187,  n. 
relationship  hela  an  objection  by  charity  commissioneni,  560. 

eeeut,  Court,  191. 
residential  qualification,  191. 

residence  at  short  distance  not  usually  objection,  191. 
Roman  Catholic  charities  partly  superstitious,  of,  577. 
Romilly's  Act,  appointment  under,  183,  331. 
scheme,  form  of  application  to  approye  provisional  appointment  under,  814. 

when  charity  commissioners  appoint  by  way  of,  560. 
scheme,  provisions  of,  as  to, 

approval  of  appointment  byoharibr  commissioners,  817,  818,  828,  851. 

declaration  of  willingness  to  act,  817,  828,  850. 

notice  of  vacanc:^^)  818,  828,  851. 

provisional  appointment,  817,  828,  851. 
scheme  of  Court,  provisions  of,  as  to,  196. 

stamp  on  order  of  charity  commissioners  appointing  trustees,  188,  360,  661. 
summons,  on.    See  eupra.  Chambers, 
surviving  or  continuing  trustees,  appointment  by,  234. 

pending  information,  187. 
when  authorized  by  Court,  196. 
suspicion  against,  grotmd  for  not  appointing,  191,  192. 
temporary  absence  of  trustee  not  ground  for  appointment  of,  191. 
Trustee  Acts,  appointment  under,  183,^  184. 

advertisement  for  heir  of  last  surviving  trustee,  184. 

extinct  corporation,  in  place  of,  186. 

trustee  wilfing  to  act  not  removed,  184. 
trustee  removed  for  breach  of  trust,  in  place  of,  300. 
unenrolled  deed,  of,  396. 
unfit  to  act,  in  place  of  trustee,  185. 
unwilling  to  act,  in  place  of  trustee,  185. 

usage,  mode  of  appomtment  when  determined  by,  113,  178,  179. 
vacancies,  what  number  of,  justify  application,  195. 
validity  of  appointment  cannot  be  determined  under  Romilly's  Act,  330. 

not  entcnred  into  in  suit  for  establishing  soheme,  193. 
▼eating  property  in  new  trustee, 

charity  commissLoners,  by,  187,  188,  559. 

County  Court,  by,  185,  501  et  aeq. 

Court  by,  under  Trustee  Acts,  183  et  teq.    See  TBtrsnoB  Aoi8. 
at  chambers,  185,  338,  494 — 496. 
conveyance,  without,  where  representative  of  last  surviving  trustee 

cannot  be  found,  183,  184. 
extinct  corporation,  of  estates  of,  186. 

dissenting  cha^  or  school  house  tmder  Pete's  Act,  179,  180. 

munidpal  charities,  in  case  of,  198,  785. 
repealed  provisions,  530,  531. 

official  trustees,  in.     See  Offioxal  Tbxtbibb  of  Csabitt  Liim ;  Om- 

OIAI.  TSUSTEES  OF  ChASZTABLB  FuKDS. 

stamp  on  order  for,  188,  860,  561,  812. 
vestry,  devolution  of  power  of,  to  vestry  under  Met.  Loc.  Man.  Act,  182. 
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NEWSPAPERS,  trust  for  proyiding,  whether  exempt  from  income  tax,  364. 

NEXT  OP  KIN, 

costs  of.    See  Costs. 
resulting  trust  to,  418,  419. 

in  case  of  superstitious  gift,  25. 

NOMINATION  OP  OBJECTS.    See  Patbonaob. 

NONCONFORMIST.    &»  Dibbbntbbs. 

NOTICE, 

allotments,  as  .to.    See  AjJAynaxrra. 

appeal,  of,  tern  order  of  charity  commissioners,  668,  586. 

apportionment  of  parochial  charilies,  of  order  for,  540, 541 . 

to  special  visitor,  86,  641. 
chambers,  of  application  at,  339,  507. 
charity  conmiissioners,  of  intention  of,  to  exercise  jurisdiction,  564,  566. 

not  of  modified  oilier,  584. 

not  on  trustee  privy  to  application,  584. 

objections  and  suggestions,  time  for,  566. 

particulars,  what,  to  be  contained  in  notice,  566. 
church  door,  evidence  of  notice  having  been  affixed  to,  507. 

notice  of  application  to  Court  when  to  be  affixed  to,  607. 

notice  of  order  of  charity  commissioners  when  to  be  affixed  to,  566. 
City  of  Lond.  Paroch.  Charities  Act,  as  to  scheme  under,  714. 

service  of  notice  under.     See  in/ray  Service  of  notice. 
End.  Schools  Acts,  under, 

Crown  endowments,  as  to,  641. 

inquiry  as  to  scheme,  of,  634,  635. 

intention  of  governing  body  to  submit  scheme,  of,  627. 

objections  and  suggestions  with  reg^ard  to  scheme,  as  to,  646. 

religious  instruction,  of  alteration  of,  645. 

service  of  notice.     See  infra,  Service, 
how  far  common  rules  as  to,  prevail  in  case  of  charities,  292. 
post,  service  through.    See  infra.  Service, 
purchaser  with  or  without.    See  Pobchassb. 
report  of  assistant  conmiissioners,  of  deposit  of,  483. 
sale  by  order  of  charity  commissioners,  of  proposed,  490. 
scheme,  of  application  to  Court  for,  339,  607. 

of  intention  of  charity  commissioners  to  make  order  for,  566.    See  eupra. 
Charity  Commissioners, 
scheme  requiring  authority  of  Parliament,  before  approval  of,  516,  517 

of  intention  to  proceed  with,  519. 

of  local  inquiry  as  to,  518. 
schoolmaster,  of  meeting  of  trustees  to  remove,  572. 

j>reviously  to  remo*^  of,  566. 
service  of. 

City  of  Lond.  Paroch.  Charities  Act,  under,  721. 

End.  Schools  Acts,  under,  637. 

in  case  of  Crown  or  Duchy  of  Lancaster  endowments,  641. 

governors  &c.  abroad,  on,  when  unnecessary,  233,  778. 

post,  through,  233,  777,  778. 

under  City  of  Lond.  Paroch.  Charities  Act,  721. 
under  End.  Schools  Acts,  637. 

proof  of  service  through  post,  233,  777. 

under  City  of  Lond.  Faroch.  Charities  Act,  721. 
under  End.  Schools  Acts,  637. 

Welsh  Interm.  Educ.  Act,  under,  666. 
trustees,  before  appointment  or  removal  of,  by  charity  commissioners,  566. 
See  eupra,  Charily  Commissioners. 

of  application  at  Chambers  as  to  County  Court  to  appoint  or  remove, 
339,  507. 

when  notice  of  application  to  appoint,  published  in  locality,  336,  337. 

NXnSANCE, 

charitable  institution,  by,  when  restrained,  287. 
covenant  against,  in  lease,  287. 

may  be  inseited  in  assurance  to  charity,  27,  386. 
statutory  authority,  under,  287. 
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NUNS. 

gin  for  dufcribation  bj  oommomtjr  of,  when  oharitable,  9. 
gift  for  numiery  formerly  sapentttioDB,  19. 

NUBSINO, 

gift  for  poor  may  be  applied  in  providing  nnrsee,  169. 
provisions  of  scheme  as  to,  824,  880. 


OATH, 

charity  oonmussioners  and  assistant  oommissioners  may  admlnistar   473. 
478,  637,  638.  ' 

nnder  City  of  Lend.  Parooh.  Charities  Act,  699. 
visitor,  power  of,  to  administer,  80. 

OBIT  FEBPETUAL, 

asBoranoe  for,  when  void,  18. 

vesting  in  Crown  of  land  &o.  given  for,  18. 

OBJECTS, 

charity,  of.    Sm  BEzrsFiaxASZBB. 

impossible  to  be  carried  out.    Set  Lapsb  ;  Ct-fbI^. 

OBNOXIOUS  TRADES,  covenant  against,  what  hospitals  within,  287. 

OCCUPATION  BENT,  tmstee-tenant  charged  with,  262. 

OFFICE,  abolished,  effect  of  appointing  holder  of,  trustee,  141. 

OFFICE,  TENUBE  OP. 

benefice,  of,  usually  lor  life,  212. 

charity  oommiBsioners  &c.,  of.    See  Chabut  CoiQuaBioajHis. 

derk  and  solicitor  of  diarity,  of,  221,  703. 

dissenting  minister,  of,  214,  216.    See  Djmentxnq  Mxsibxkb. 

freehold  m,  person  not  having,  has  no  vested  interest,  703. 

instrument  of  foundation,  how  far  dependent  on,  214,  220. 

tmstees  cannot  exceed,  221. 
life,  for,  appointment  during  good  behaviour  is,  223,  n. 

is  estate  of  freehold,  220. 
removal,  power  of,  must  not  be  oppressively  exercised,  216,  223. 
provisions  of  instrument  of  foundation  binding,  223. 
whero  office  held  at  will,  216,  222,  223. 
where  office  held  for  life,  223. 
schoolmaster,  of,  220. 

may  be  for  life  or  at  will,  220,  221. 
where  corporator,  221. 
Trustees  of  the  London  Parochial  Charities,  of,  728. 
wiU,  at,  216,  222,  223. 

OFFICE  OF  THE  BOABD;  deposit  at,  of  scheme  requiring  authoriiT  of 
Parliament  and  of  certificate  of  approval,  619. 

OFFIOEB.    See  Sohoolicabtbb. 

appeal  by,  from  removal  by  charity  commissioners,  227,  228,  667. 

cettui  que  tnut,  when  officer  is,  96,  96. 

charity  oommissioners,  officers  of.     See  Chabitt  CoioaBBioinms. 

Court,  power  of,  to  appoint,  89. 

Crown  or  Duchy  of  Lancaster,  power  of  appointing  officer  by,  how  dealt 

with  by  endowed  school  scheme,  641,  642. 
election  removal  or  fitness  of,  reference  to  charily  commissionerB  of  queisiioa 

as  to,  629. 
exclusion  from  premises,  action  to  restrain,  does  not  require  leaye  of  oharily 

commissioners,  478. 
interest  of,  when  saved  by  endowed  school  scheme,  607,  636,  637. 
liability  of,  for  fonds  misapplied  or  lost,  310. 
pension,  power  of  charity  commissioners  to  allow,  487. 
possession  of  premises  held  over,  recovery  of,  228,  670,  671.    iS^ 
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OVFICER'-eontiHued. 

remoTal  of,  by  dharity  oommiasioneny  227,  228,  659. 
notice  to  officer,  227,  566. 
officer  to  be  heard,  566. 
by  Court,  89. 

not  in  action  to  establiah  aeheme,  193. 
by  trustees,  223. 

power  must  not  be  oppreesiyely  exeroifled,  215,  228. 
provisions  of  power  must  be  observed,  223. 
under  authority  of  charity  oommissionerB,  227,  487,  659. 
where  office  held  at  will,  215,  222,  223. 
where  office  held  for  life,  223. 
by  visitor,  77. 

endowed  school  scheme,  under,  616. 
validiij  of,  when  Court  wiU  determine,  in  case  of  charity  subject 

to  vuatation,  95. 
when  officer  irremovable,  193,  n. 
salary,  action  for,  requires  leave  of  charity  commissioners,  477,  478,  482. 
scheme,  provisions  of,  as  to,  819,  829,  852. 

service  at  notice  on,  for  governing  body  under  City  of  Loud.  Faroch. 

Charities  Act,  721. 
under  End.  Schools  Acts,  637. 

OFFICllL  TRUSTEE  OP  CHABITr  LANDS, 
active  duties  whether  can  be  imposed  upon,  513. 
administration  of  charity  not  affected  by  vesting  in,  512,  513. 
advantage  of  vesting  in,  451,  512,  563,  663,  810. 

saving  of  costs,  512. 

simplification  of  title,  512. 
bare  trustee,  is,  238,  513. 

Chambers,  power  at,  to  vest  land  in,  838,  494  ^  ttq. 
charity  commissioners,  power  of,  to  vest  land  in,  559. 
churchwardens  and  overseers,  consent  of,  when  required  to  vesting  in,  243, 

512. 
City  of  Lond.  Faroch.  Charities  Act,  vesting  in,  under,  189,  704,  705. 
ooxistitution  of,  510,  541,  542. 

conveyance,  concurrence  in,  491,  512,  551,  805.    8^  Sals. 
copyholds,  charity  commissioners  do  not  vest,  in,  564. 

consent  of  lord  of  manor  required  to  vesting,  in,  188,  201,  511. 

fines,  pavments  in  lieu  of,  201,  511. 
corporation,  lands  of,  vesting  in,  511. 
corporation  sde^  is,  510. 

costs,  must  be  indemnified  against,  when  party  to  legal  proceedings,  512. 
Court,  power  of,  to  vest  land  in,  510,  511. 
covenants,  does  not  enter  into,  491,  805. 
effect  of  vesting  in,  238,  512. 

secures  benefit  of  incorporation,  452,  563,  675. 
land,  power  to  take  and  hold,  595. 
mortgage,  concurrence  in,  486. 
Municipal  Corporations  Act,  1883,  interim  vesting  in  official  trustee  under, 

731. 
parish  lands  when  cannot  be  vested  in,  without  consent  of  churchwardens 

and  overseers,  243,  512. 
rent-charge  ma^  be  vested  in,  512. 
re-vesting  land  in  charity  truisteee,  188,  512,  513. 
scheme,  form  in,  vesting  land  in,  816,  827,  831,  839,  848,  860. 

under  City  of  Lond.  Paxoch.  Charities  Aet  must  provide  for  vesting 
in,  189,  704,  705. 
« treasurer  of  public  charities,"  formerly  called,  510. 

change  of  name,  541,  542. 
trustees,  covenants  in  lease  enforceable  lu^ainst,  though  land  vested  in,  542. 

majority  of,  may  convey  on  behalf  of  official  trustee,  254,  270,  272,  687. 

power  of,  to  lease  not  affected  by  vesting  m  official  trustee,  266,  542. 

OFFICIAL  TRUSTEES  OF  CHARITABLE  FUNDS, 

"  abeolutelT  entitled,"  are,  within  Lands  Clauses  Act,  282. 
accountant's  branch  of  charity  commission  how  far  controlled  by,  788. 
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aooonnti,  what,  to  be  kept  by,  694,  788. 

audit  of,  694. 

fonns  of,  what  to  be  used,  788. 

lajing  before  Parliament,  238,  673,  674. 

separate,  to  be  kejpt  of  each  charity,  694. 
repealed  proYisions,  616. 
administaration,  caxmot  interfere  in,  614,  809. 
advantages  of  vesting  in,  461,  462,  614,  663,  676,  810. 
amount  of  funds  vested  in,  461. 
appointment  of,  594,  787. 
auoit  of  accounts  of,  694. 
Bank  of  England,  duty  of,  not  to  permit  tnuufer  to  or  by  or  payment  to, 

without  order,  646. 
Bank  of  England  &c.,  indemnity  to,  afforded  by  order  for  tranafer  or 

payment  to,  647,  676,  696.     &»  Bank  of  Evoland. 
banking  account  of,  238,  643,  694. 

dividends  and  interest  to  be  paid  into,  238,  646,  787. 

drawing  on,  mode  of,  644. 
drafts  how  signed,  787. 

principal  moneys  to  be  paid  to,  646. 
books,  what  to  be  used  by,  788. 
business,  conduct  of,  238,  694. 

treasury  reg^ulations  as  to,  694,  787,  788. 
chambers,  power  at,  to  order  transfer  or  payment  to,  338,  494,  495. 
charity  conmussioners,  power  of,  to  order  transfer  or  payment  to  or  by,  669. 
City  of  Lond.  Paroch.  Charities  Act,  proceeds  of  sale  under,  to  be  paid  to^ 
720. 

investment  of ,  720. 

vesting  in,  under,  189,  704,  706. 
consols,  conversion  of,  when  standing  in  names  of,  276,  n. 
constitution  of,  466,  694,  787. 

repealed  provisions,  613,  614,  643. 
corporation,  are,  643. 
Court,  j^wer  of,  to  order  transfer  or  payment  to,  640. 

copies  of  orders  to  be  transmitted  to  charity  commissioners,  546. 

truisfer,  to  authorize  official  trustees  to  call  for,  640. 
deposit  of  stock  with,  614.     Set  infra^  Transfer, 
devolution  of  stocks  &o.  without  assignment,  643. 
dividends,  arrears  of,  may  be  authorized  to  receive,  669,  670. 

banking  account,  to  be  paid  into,  238,  646,  787. 

income  tax,  when  to  be  paid  free  from,  647. 

trustees,  to  be  transmitted  to,  without  ohargfe,  238,  616,  809,  810. 
enfranchisement  money  of  charity  manor  when  may  be  paid  to,  265,  768. 
f onn  of  application  to  charity  commissioners  for  oztler  for  payment  to,  807, 

808. 
for  transfer  to,  808,  809. 
for  vesting  in  official  trustees 
right  to  call  for  transfer,  818. 
incorporation,  effect  of,  produced  by  vesting  in,  462,  663,  676. 

of  charit^  trustees  does  not  divest  funds  from,  664. 
investment  of  principal  moneys  paid  to,  238,  279,  644,  646.    Set  InTssiMSHT. 

proceeds  of  sale,  of,  under  City  of  Lond.  Paroch.  Charities  Act,  720. 

what  held  by,  644,  646. 
liability,  none,  except  for  wilful  neglect  or  default,  238,  306,  678. 
manor,  charity,  ennanchisement  money  of,  or  for  redeeming  rent-ohaige 

on,  when  may  be  paid  to,  266,  763. 
Municipal  Corporations  Act,  1883,  interim  vesting  in  official  trustees  under, 

731. 
outline  of  statutory  provisions  as  to  transfers  and  payments  to  or  by,  809, 

810. 
payment  to, 

charity  commissioners  may  order,  188,  189,  233,  644,  669. 

Court  may  order,  188,  189,  640. 
at  Chambers,  338,  494  et  eeq. 

not  to  be  made  without  order,  646. 

how  effected,  787. 
payment  out  of  Court  to,  under  Lands  Clauses  Act,  366,  866. 

terms  on  which  charity  commissioners  consent  to,  356,  n. 
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OFFICIAL  TRUSTEES  OF  CHARITABLE  TJJSiyB^eoiUinued. 
purohaae  of  stook  by,  ozden  for,  how  signed,  787. 
le-organiBation  of  department  of,  466,  694. 
Bale  of  stook  by,  orders  for,  how  signed,  787. 
Boheme,  form  in,  vesting  funds  in,  817,  827,  839,  850. 

under  City  of  Lend.  Paroch.  Charities  Act,  must  proyide  for  vesting 
in,  189,  704,  706. 
stock  &c.,  amount  of,  vested  in,  461. 
transfer  by,  charily  oommissionen  may  order,  669. 

Court  may  order,  646. 

directions  to  bank  for,  how  signed,  787. 

order  of  charitv  commissioners  requisite,  788. 

not  to  be  made  without  order,  646. 
transfer,  right  to  call  for,  charity  oommissionerB  may  give,  669. 

Court  may  ^ve,  640. 
transfer  to,  chanty  commissioners  may  order,  188,  189,  233,  644,  669. 

Court  may  order,  188,  189,  338,  614. 

how  effected,  787. 

order,  cannot  be  made  without,  646. 
treasury  regulations,  466,  694,  787,  788. 

indemnity  to  hank  &c.  afforded  by,  696. 

partially  over-ride  Chant.  Trusts  Acts,  466,  n. 

when  came  into  force,  466,  696. 
Trustee  Act,  1888,  does  not  apply  to,  276. 

ONUS, 

of  proof  that  sale  or  lease  proper,  261,  260,  289. 

that  additional  land  not  part  of  charity  property,  308. 
that  charities  exempt  frcmi  Charit.  Trusts  Acts,  628,  634. 

OPEN  SPACE, 

City  of  London  charities,  application  of  funds  of,  for,  468,  707. 

in  metropolis  generally,  709. 
corporation,  ]power  of,  to  convey  land  for,  426. 
county  council,  scheme  under  City  of  Lond.  Paroch  Charities  Act  may  pro* 

vide  for  transfer  to,  710,  711. 
local  authority,  power  of,  to  appropriate  land  for,  426. 
poor,  gift  for,  may  be  applied  towards  jxroviding,  160. 
scheme  applying  non-educational  charity  to  education  may  not  iPidofle, 

622. 

OPINION  OR  ADVICE, 

charity  commissioners,  power  of,  to  give,  230,  231,  474,  476. 
form  of  application,  797. 
indemnity  afforded  by,  476. 

letter  or  verbal  advice  as  effectual  as  order,  476,  476. 
local  inquiry  before  giving,  483. 
visitatonal  functions  partially  superseded  by,  476. 

ORDER  IN  COUNCIL, 

End.  School  scheme,  approval  of,  by,  648. 

evidence,  is,  of  scheme  under  Cilr  of  Lond.  Paroch.  Charities  Act,  719. 

of  scheme  under  End.  Schools  Acts,  633. 
extension  of  City  of  Lond.  Paroch.  Charities  Act  by,  700. 
Municipal  Comorations  Act,  1883,  as  to  time  of  operation  of,  730. 
scheme  under  City  of  Lond.  Paroch.  Charitiee  Act,  approval  of,  by,  717. 

ORDINANCES.    See  Statutes. 

ORDINARY.    ^Bishop. 

augmentation  of  living,  consent  of,  when  presumed  to,  110,  n. 
grammar  school.  Court  may  appoint  ordinary  as  visitor  of,  76,  766. 
Grammar  Schools  Act,  right  of  ordinary  saved  by,  763,  767. 
licensing  masters,  jurisdiction  as  to,  to  be  abolished  by  endowed  Bohools 
schemes,  616. 
form  of  scheme,  847. 
vintor,  when  is,  of  ecclesiastical  corporations,  72. 
hospitals,  of,  72,  73. 
Oxford  Colleges,  of,  74. 
T.  3s 
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OBOAN, 

gift  to  mAintaiii,  in  ohimh  oharitsble,  6. 

to  proyide,  in  Boman  Oatholio  diapel  good,  22. 

OBGAN  GALLERY,  beqnert  of  ohatteU  zeal  to  boikl,  void,  415. 

OBGANIST, 

gift  to  fnmiflh  stipend  for,  oharitabloi  6. 

to  proYide,  in  Roman  Catholic  ohapel  good,  22. 
salary  of,  not  "  necessary  oooasion  "  of  church,  104. 

ORNAMENTS  OP  CHURCH, 
gfift  for,  charitable,  6. 
meaning  of,  104,  104,  n. 

ORPHANAGE, 

gift  for,  charitable,  3. 

though  for  dhildrm  of  partioalar  clasB  of  peraonay  4. 

ORPHANS, 

gift  for,  charitable,  3. 

for  education  and  piclennent  of,  1,  442. 

«  OTHER  CHARITARLE  USES,"  what  are,  within  End.  Sohools  Acts,  599. 
8t$  EimowxD  SoKOois  Aoib. 

OXFORD  UNIVERSnT.    See  Uhivbbsitt  ;  Couaos. 
benefices  of,  sale  of,  253,  n. 
Chant.  Tmsts  Acts,  exemption  from,  207,  622. 
Chant.  Uses,  exemption  from  Statute  of,  445. 
civil  corporation,  is,  68. 
oolloge  of.    See  CoxxBas. 

Grammar  Schools  Act,  exemption  from^  207,  767. 
Lord  Brougham's  Commission,  exemption  from,  447. 
mortmain,  how  far  exempt  tern,  379,  427. 
Mortmain,  Statute  of,  how  far  exempt  from,  379,  425 — 428. 

deyise  must  be  for  benefit  of  Uniyersity  and  for  academical  purpose,  427. 

emrolment  of  conveyance,  426. 
Mnnic.  Corpor.  Act,  1882,  unaffected  by,  207,  786. 
r^istration,  exemption  from,  285. 
rdigious  tests  in,  abolition  of,  206. 
statutes  of,  remodelling,  206,  207. 

OVERSEER  not  remoyed  because  not  possessing  religious  qualification,  193,  n. 

OVERSEERS.    See  CEnBa&WABDKNB  ahd  Otsbsesbb. 

when  a  corporation  for  holding  recreation  grounds,  785. 

OIBTER  FISHERY, 

presumption  of  grant  of^  110. 

light  of  freemen  to,  durmg  part  of  erezy  year  charitable^  12. 


PAPAL  SUPREMACY,  gift  for  inculcating,  whether  superstitioos,  19,  23. 

PARIS,  gift  for  church  in,  how  applied,  148. 

PARISH, 

account  cannot  be  directed  against,  307. 

payment  by,  how  formerly  directed,  307,  n. 
advowson  held  on  trust  for,  charitable,  13. 
City  of  London,  parishes  of.    See  Crrr  or  Loin)OH  Paboohzal  CHAsnxD  Act, 

1883. 
division  of  legacy  among  several  parishes,  145. 
inhabitants  of.     See  Pabibhiorsbs. 
land  &c.  of,  when  vested  in  churchwardens  and  overseers,  289  ei  t«y.    Set 

CSUBOEWABDBNS  AZTD  OvBBSEBBS. 

land  held  for  ecclesiastical  purposes  in,  243.    See  Chubob  TsDBm. 
land  tax  on  parish  land,  redemption  of,  273. 
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VABSBU^continued. 

literary  and  scientific  institationB,  oonyeyanoe  of  pariflh  land  for,  264,  265. 

parish  ohnroh.    See  Gkubcb. 

parish  land,  what  is,  240. 

parochial  purposes,  oharilr  for  specific  purpose  cannot  be  applied  for,  246. 

parson  corporation  to  hold  land  for,  67. 

property  held  for  gfeneral  benefit  of,  charitable,  11,  12,  30,  687. 

or  for  charities  or  public  purpoees  in,  11,  29. 

source  of  fund  immaterial,  12. 
recreation  ground,  conveyance  of  parish  land  for,  755. 
trustees  cannot  apply  charity  for  one  parish  for  benefit  of  another,  245. 

eyen  with  consent  of  parishioners,  245. 
woridiouae  or  asylum  for,  assurance  for,  yalid  without  enrolment,  422. 

PARISHES  OF  CTTT  OF  LONDON.      See  Orrr  of  Loimov  PinoomAL 
Ohabiszbb  Act,  1883. 

PABISmONEBS, 

adyowson  held  on  trust  for,  charitable,  13,  322. 

election,  right  of,  vested  in,  does  not  pass  to  yestry  under  Met.  Loc.  Man. 
Act,  312,  318. 

teeue,  where  right  in  parishioners  and  inhabitants  in  yestry  assembled, 
813. 
incumbent,  right  to  elect,  when  yested  in,  208. 
meaning  of,  104,  208,  867  et  eeq.    See  XirHABiTAiiiB. 

casual  sojourner  is  not,  868. 

''chiefest  and  discreetest,''  208,  869. 

ffrimdfaeiemeaiung,  868,  869. 

ratepayers,  whether  confined  to,  208,  209,  868,  869. 
whether  rate  must  haye  been  paid,  209,  87(L 

subject-matter,  determined  by,  208,  869. 

usage,  when  determined  by,  208,  869,  870. 
objects  of  charity,  right  of  electing,  may  be  yested  in,  812,  313. 
objects  of  charily  when  required  to  be,  104,  314. 

immaterial  how  qualification  required,  104. 
trust  for,  charitable,  11,  12,  30,  699. 
trustees,  right  to  appoint,  may  be  vested  in,  179. 
vicarage  held  on  tnut  for,  charitable,  13,  n.,  699 

PABE, 

assurance  of  land  for,  by  deed  or  will,  879,  423,  424. 
deed  or  will,  enrolment  of,  423. 

when  must  be  executed,  423. 
meaning  of,  424. 
what  amount  of  land  may  be  assured  for,  423. 

PABLIAMENT, 

Act  of.    See  Aor  of  Pabuaxent. 

charity  commissioners,  report  of .  to  be  laid  before,  619,  620. 
CSty  of  Lond.  Paroch.  Chantiee  Act,  under,  722,  723. 
End.  Schools  Acts,  under,  649. 
City  of  Lond.  Parooh.  Charities  Act,  scheme  under,  when  to  be  laid  before^ 

716,  717. 
endowed  school  scheme  when  to  be  laid  before,  646,  647. 
official  trustees,  accounts  of,  to  be  laid  before,  673,  574. 
schemes  requiring  authority  of,  power  of  charity  commissioners  to  frame, 

188,  516  etteq.    See  ScHna. 

PABLLAMENTABY  FBANCHISE.    See  FaiOfCHiBx. 

PABOCHIAL  CHARITIES, 

accounts,  copies  of,  rendered  to  charity  commissioners  to  be  furnished  to 
cnurchwardens,  287,  656,  566. 
Insertion  of,  in  yestry  book,  666. 
inspection  and  copies,  656. 
power  m  Local  Government  Board  to  require,  232. 
except  as  to  yoluntary  contributiona,  232. 

3s2 
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PAROCHIAL  CEABJTnsa—Mniinued. 

ftpportionniBiii,  ^ 

oharity  oonunisrionen,  by,  when,  176,  539. 
apportionment  not  favoured  by,  540. 
cnapeby  distriot,  on  formation  of,  175. 
uupection,  order  to  be  open  to,  541. 
local  notioe  of  proposed  order,  540,  541.  i 

objections,  sending  in  and  considering,  541. 
scheme,  apportionment  usually  effected  hr^  539,  640. 
special  visitor,  notioe  to  be  given  to,  85,  541. 
Court,  by,  173—176. 

debte  and  charges  how  raised  and  paid,  174. 
discharge  of  oiSer  and  making  new,  176. 
discretion,  Court  has,  175. 
distribution  of  apportioned  fund,  174. 
form  of  order,  176,  n. 
petition,  application  by,  176. 

how  entitled,  335. 
registration,  174.  i 

not  of  charity  for  specific  church,  175. 
order  for,  when  can  be  nuule,  174,  175.  ^ 
charity  commissioners,  how  usually  dealt  with  by,  on  division  of  pn.>4Q>>ffiT^ 

540. 
income  tax,  whether  exempt  from,  364. 
list  of,  when  to  be  kept  by  vestry,  286.    See  Yxsibt. 
in  metropolis,  286. 

PABOCHIAL  CHARITIES  OF  THE  CITT  OF  LONDON,  digest  of,  461,  701. 

PAROCHIAL  RELIEF, 

charity  for  poor,  is  diisqualifioation  for  partaking  in,  104 — 106. 

not  where  charity  intended  for  relief  of  rates,  106. 

reason  of  rule,  105. 

scheme,  form  in,  as  to,  826,  830. 

scheme  making  charity  for  poor  applicable  for  relief  of  rates  zefosed,  106. 
franchise,  dia<|ualincation  for,  370. 
persons  reoeivmg,  are  inhabitants,  868. 
school  for  poor  boys  not  confined  to  persons  requiring,  106. 

PAROL  EVIDENCE, 

admitted,  when,  106—108,  110  ^^  m^. 
ambiguity,  not  to  clear  up  patent,  108. 

where  not  sufficient  to  admit,  107,  113,  n. 
ambiguous  description  of  institution,  34,  n.,  106, 107. 
ambiguous  expressions,  to  explain,  113, 118,  209,  869. 
**  godly  preachers  of  Christ's  Holy  Gospel,"  113. 
<*prote8tant  dissenters,"  113, 118. 
ambigfuous  instrument,  to  explain,  110,  113,  114. 
application  of  fund,  evidence  of  early,  114. 
blank  left  in  wiU,  where,  not  admissible,  108. 

connection  of  donor  with,  or  subscription  to,  particular  institutioxi,  106. 
contemporaneous  acts  of  donee,  114. 

acts  of  donor,  113. 

declaration  of  trust,  114,  118,  119. 

documents,  113,  114,  119. 

transactions,  112. 
copies  of  lost  instrument,  113. 
dissentiii^  chapels,  to  determine  trusts  of,  118,  119. 
express  direction,  not  to  contradict,  107,  117»  119. 
intention  of  founder,  to  show,  117,  118. 

not  where  dearly  expressed,  117,  118. 
land,  to  show  that  testator  did  not  intend  legacy  to  be  laid  out  tn,  412. 
lost  instrument,  as  to  contents  of,  110,  113. 
origin  of  ohari^  unknown,  110. 
surplus,  to  determine  who  entitied  to,  118. 
tenets  of  foxmder,  of,  in  case  of  reUg^ous  charity,  117,  118. 

not  in  case  of  non-religious  chi^ty,  116. 
usage,  of,  110,  113,  114,  117,  119.     See  Usagb. 
visitor  need  not  receive,  80. 
written  instrument,  not  admissible  to  oontradiot,  114 — 116,  119. 
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PABSON.    iS^  0HAPX.4IN ;  Misisteb;  Rbctob. 
oorporation  8ole,  is,  67. 

to  hold  land  for  ohnroh  or  parish,  67. 
mortmain  proyisions,  is  within,  372,  382. 
trustee  of  oharity,  may  be,  177,  n. 

PABSONAQE, 

power  to  grant  land  &c.  for,  435 — 137. 

lioenoe  in  mortmain  when  neoessaiy,  437. 
Woods  and  Forests  Commissioners  Duchy  of  Lanoaster  ool- 
legee  and  corporations  may  grant,  436,  437. 
power  to  sell  or  exchange  land  for,  434,  435. 
pnxohase  of  land  for,  434. 
or  to  be  held  with,  435. 
Queen  Anne's  Bounty,  by,  434. 
repair  of,  charitable,  6. 
trust  of,  for  parishioners,  charitable,  13,  n.,  699. 

PABTICULAB  BAPTISTS.    See  Bafhsts. 

PABTIES, 

agent  of  trustees,  327. 

Att.-(}en.  when  should  be  party,  323—325.     See  Attobnbt-Gsvbbal. 

contingent  interest,  persons  having,  326,  327. 

Crown,  where  private  right  of,  in  question,  323. 

heir-at-law,  326. 

when  must  be  party  as  visitor,  826. 
interest,  all  persons  having,  should  be,  323. 
lessee  must  be  pariiT  to  action  to  set  aside  lease,  826. 
rent-chaige,  wno  should  be  parties  to  action  to  establish,  326. 
schoolmaster,  326. 
subscribers  to  charitable  fund,  327. 

PARTITION, 

charity  commissioners  have  no  express  power  to  authorize,  270,  549. 

may  order  by  way  of  compromise,  270, 488, 549,  550. 
Court,  power  of,  to  order,  270. 

disabling  Acts,  partitions  authorized  by  charity  comnussioners  valid  not- 
withstanding, 552. 
equality  of  paction,  charity  commissioners  may  authorize  payment  for, 
270,  549.  550. 
how  ^vided  for,  on  partition  by  land  commissioners,  271. 
expenses  of,  chanty  commissioners  may  provide  for  payment  of,  549,  650, 
551. 
order  how  effected,  279,  551. 
investment  of  money  received  for  equality  of,  279,  551. 

re-investment  in  land,  279,  551. 
land  commissioners,  power  of,  to  authorize,  270. 
inequality  in  value  how  compensated,  271. 
leave  of  charity  commissioners  not  required,  271. 
may  effect  partition  and  exchange  togfether,  270. 
recourse  usually  had  to,  270,  549. 
manorial  rights  easements  quit  rents  tithes  &o.,  of,  land  commissioners 

may  authorize,  270. 
orders  for,  usuallv  made  by  land  conmiissioners,  270,  549. 
trustees,  power  of  majority  of,  to  oaiiy  into  effect,  234,  270,  586,  587. 

PABTNERSHIP,  share  in,  when  can  be  bequeathed  to  charity,  405. 

PASSOVER,  gift  to  purchase  meat  and  wine  for,  good,  19. 

PASTURE, 

land  for,  when  exempted  from  letting  in  allotments,  692. 
trust  of,  for  class  of  mhabitants,  chimtable,  12. 

not  altered  hj  acquisition  of  freehold,  112. 

PATRON, 

assent  of,  to  union  of  schools  under  Grammar  Schools  Act,  164,  764. 
when  visitor,  72. 
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PATRONAGE, 

alienation,  la  capable  of,  312. 

by  lord  of  manor  withont  parting  with  manor,  312. 
Biahopa  Trosta  Subetitution  Aet,  how  far  nnaffeotod  bj,  658,  669. 
election,  improper,  when  aet  aaide,  314.     See  Elkocidh. 
endowed  school  aoheme,  when  regard  to  be  paid  bj,  to  patronage  a 

governor,  607. 
forfeitare  of,  hy  attainder,  72,  n.,  312,  m 

by  oormpt  exeroiae  or  neglect,  31 1, 
founder  and  nia  heirs,  power  of,  to  nominate  patrons,  311. 
implied  nomination,  311,  312. 
when  patronage  belongs  to,  31 1. 
parishioners,  of,  not  Tested  in  metropolitan  vestry,  313. 

eeeut  where  vested  in  parishioners  and  inhabitants  in  vestry  aasembled,  81S. 
power  of  management,  when  conferred  by,  311,  312. 
qualification,  objects  selected  mnst  have  required,  313,  314. 

immaterial  how  acquired,  314. 
rent-charge,  charitable,  in  case  of,  doea  not  paaa  with  grant  of  land,  811. 

PAViya  &o.,  trust  for,  ohariUble,  13. 

PAYMENT  INTO  (X)URT, 

Lands  Clauses  Act,  under,  279,  280,  481.    See  lujxM  Clajjbeb  Act. 
Trustee  Belief  Act,  under,  233,  480.    See  Tbubtkb  Belibf  Acxr. 

PAYMENT  OUT  OF  COURT, 

aifidavit  of  title,  342.    See  Affidavit. 

application  for,  how  made,  342. 

costs  of,  under  Lands  Clauses  Act,  356,  366.     See  Cosn. 

Court  luu  discretion  as  to  ordering,  under  Lands  Clauses  Act,  282. 

official  trustees  of  charitable  funds,  to,  282,  356,  356. 

terms  on  which  charity  commissioners  consent  to,  366,  n. 
persons  <<  absolutely  entitled,'*  to,  under  Lands  dausea  Act,  281,  773. 

when  charity  trustees  are,  281,  282. 
whether  leave  of  charity  commissioners  required,  281,  282,  481. 

PENSION, 

charity  commisdoners,  power  of,  to  allow,  487. 
provisions  of  scheme  as  to,  824—826. 

schoolmaster,  to,  under  Qrammar  Schools  Act,  227,  765,  766. 
provision  of  endowed  school  scheme  as  to,  846. 

PENSIONER,    provisiona  of    scheme  as  to  qualification  appointment  lod 
removal  oi,  825,  826. 

PERPETUITY, 

charitable  trust  excepted  from  rule  against  perpetuities,  56. 
charity  cannot  create,  for  purposes  not  charitable,  56,  57. 

perpetual  lease,  grant  of,  57. 
colonies,  application  of  rule  against  perpetuities  to,  24,  57. 
conditional  gift  to  charity  when  void  for,  56. 
ey-pris,  gift  void  for  nerpetuity  not  applied,  139. 

gift  partly  valid  and  partly  void  for,  how  dealt  with,  42,  43.    Ste  Un- 
lawful Tbubt. 
indefinite  or  perpetual  trust  void  unless  charitable,  17,  57. 
lease,  direction  to  grant,  at  low  rent  may  be,  57,  259. 
limitation  over  to  charity  when  void  for,  56. 

not  from  another  charity,  56. 
masses  for  soul,  gift  for,  in  Ireland  may  be  void  for,  23. 
tomb,  trust  to  repair,  when  void  for,  7,  57. 

PERSONALTY.    See^rocn. 

church,  gift  of  personalty  for  building  or  repairing,  how  far  valid,  435  #<  «y>i 

759,  760.     See  Chubch  BxTiLDiNa  Aois. 
exoneration  of,  from  debts,  62 — 64.     See  Exohbbation. 
express  trust  of,  how  far  exempted  from  Statutes  of  Limitation,  294,  n. 
impure.    See  Ikpubb  Pbbsonaltt. 
pure,  bequest  of,  dependent  on  invalid  devise  fails,  45,  46,  416. 

direction  to  pay  charitable  legacy  oat  of,  is  direction  to  marshal,  60. 

See  MA1MWAT.T.TWO  Absbib. 
personalty  when  construed  to  mean,  60. 
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PERSONALTY  SAVOURING  OP  REALTY,  401,  402. 

PERSONALTY  TO  BE  LAID  OUT  IN  LAND.    Hm  Mowmaw,  Stitdtb  of. 
«  build."  legacy  to,  primdfaete  void,  409,  410. 

niuett  oontniry  intention  shown,  411. 
buildings,  purohaae  or  rental  of,  413. 

ohazity,  cannot  be  assured  to,  except  in  accordance  witb  Statute  of  Mort- 
main, 886. 

cannot  be  bequeatbed  to,  27»  889,  397,  409  $t  teg, 

Meeus  where  objects  not  charitable,  416. 
condition  of  furnishing  land,  leg^y  on,  void,  412. 
contrary  intention  how  shown,  411. 
**  create,'*  legacy  to,  upheld,  Add.  p.  xov. 
debt  not  chaffed  on  land,  legacy  to  par,  good,  416. 

direction  for  legacy  not  to  be  paid  until  building  commenced  does  not  render 
itgood,  410,  411. 

ueus,  direotion  for  non-parment  untQ  building  finished,  411. 
direction  to  trustees  to  ask  for  land,  412. 
discretion,  where  trustees  have,  to  apply  in  unobjectionable  manner,  413. 

where  trustees  haTe,  to  apply  to  mstitutions  exempt  from  Act,  414. 
**  endow,"  legacy  to,  good,  410. 

England  or  Ireland,  legacy  to  be  laid  out  in  land  in,  418. 
"  erect  or  endow,"  legacy  to,  good,  413. 
'*  establish,"  legacy  to,  ptimd/aeU  Toid,  409,  410. 

institution  not  requiring  land,  413. 

MMM,  where  contnxy  intention  shown,  411. 
«« found,"  leffacy  to,  primd  facie  Toid,  410. 
glebe,  to  build  parsonaffe  on,  411. 
hiring  rooms  or  honse,  legaoT  for,  416. 
if  land  should  be  given,  good,  412. 
implied  direction  to  lay  out  in  land,  409. 
income,  direction  to  apply,  in  establiahing  ftc.  when  exolndes  purbhase  d 

land,  412,  413. 
incumbrance  on  land,  legacy  to  pay,  Toid,  416. 

even  though  equitable,  416. 
institution  bound  to  invest  funds  in  land,  legacy  to,  void,  414,  416.     Su 

Jm  CfllTUTION. 

not  requiring  land,  legacy  to,  good,  413. 
intention  that  land  shall  not  be  purchased  how  shown,  411,  412. 

whether  land  to  be  purchased  or  not  is  question  of,  409,  410. 
intermediate  investment,  direction  for,  does  not  render  g^  good,  411. 
land  conveyed  during  life,  leg^aoy  to  build  on,  good,  411. 
land  in  England  or  ^eland,  Idgncj  to  purchase,  good,  413. 
land  obtainable  elsewhere  immaterial,  410. 
land,  possession  of,  by  charity  immaterial,  410. 
monument  not  part  of  chnrdh,  to  erect  or  repair,  416. 
mortga^,  legacy  to  be  invested  on,  void,  416. 
mortmam,  legacy  to  build  on  land  in,  good,  411. 

where  testator  points  to  land  in,  411. 
organ  gallery,  le^aay  to  povide,  416. 
pcmsh  church,  gift  to  enlam,  good,  411 . 

parol  evidence  of  intention  wat land  should  not  be  purchased,  412. 
power  to  purchase  land  does  not  invalidate  gift,  413. 
«  providing"  school- house,  income  to  be  applied  in,  413. 
pnmp,  legacy  to  construct,  void,  409. 
purchase,  to  enable,  to  be  completed,  409. 
real  or  oUier  securities,  where  diecretion  to  invest  in,  413. 
real  security,  legacy  to  be  invested  in,  void,  416,  416. 

JMIM,  where  power  to  change  investments,  413. 
<*  so  as  not  to  violate  Mortmain  Act,"  412. 
**  support,"  legacy  to,  good,  410. 
"  support  or  found,"  legacy  to,  good,  413. 
tiUies,  legacy  to  purchase,  void,  416. 
well,  legacy  to  construct,  void,  409. 

where  purchase  of  land  intended,  legacy  void,  though  charity  has  available 

land,  410. 
though  land  obtainable  else- 
where, 410. 
will  how  to  be  construed  for  determining  whether  land  to  be  purdhased  or 
not,  409,  410,  411,  412.    See  Wjlu 
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PETITION.    See  LxoAL  Pbocbedikos. 

abftodoned,  respondent  may  p»roceed  wiUi,  334. 

appeal  by,  from  order  of  chanty  oommiBdoners,  667 — 569,  704.     See  Affxal, 

from  order  of  County  Court,  605,  606. 
apportionment  of  parochial  charities,  for,  176. 
Attomey-Qeneral,  fiat  of,  when  neoeesaty,  329,  332,  336. 
how  obtained,  332. 
necessity  for,  not  removed  by  Charit.  Trusts  Acts,  463. 

order  on  petition  not  signed  by,  a  nullity,  332. 

relator's  action,  consent  of  Attorney- General  requizod  to  petitian  in, 
317,  318. 

Bomilly's  Act,  ma^  petition  under,  332,  608. 

serrioe  on,  of  petition  under  Bomilly's  Act  unneeeesaiy,  333. 
cannot  be  presented  in  two  jurisdiotions,  336. 
ohambers,  proceedings  in,  subsequent  to  petition,  333. 

Attomey-Qeneral  to  be  senred  with  summons  to  proceed,  333. 
how  served  on,  339. 

who  entitled  to  attend,  333. 
Attomey-G^eral,  333. 

when  parties  must  attend  at  titieir  own  expense,  364. 
ohamben,  when  petition  may  be  directed  b^  judge  at,  336,  496. 
oharity  oommisnonera,  leave  of,  when  required,  99,  336,  480. 

not  where  petition  presented  in  pending  action,  336. 

or  in  **  suit  or  matter  actually  pending,''  336,  480. 
oosts  of,  364.     See  CossB. 
discretion,  Court  has,  to  refuse  to  make  orders  under  Bomilly'a  Act^  329, 

331. 
Gnunmar  Schools  Act,  under,  98,  334,  766,  767. 

extent  of  jurisdiction,  334. 

should  be  entitled  in  Bomilly's  Act,  336. 
information  and,  having  same  objects,  334. 
investment  of  funds  in  Court,  for,  342. 
irregular  petition,  order  made  on,  discharged,  332. 
jurisdiction  on,  founded  on  Bomilly's  Act,  328. 
Lands  Clauses  Act,  under,  whether  requires  to  be  entitled  in  BomiQT*s  Act, 

336. 
Lord  Chancellor,  to,  as  visitor,  81. 
municipal  trustees,  for  appointing,  how  entitled,  336. 
order  subsequent  to,  may  oe  obtamed  on  motion,  334. 
parish  officers  when  should  not  be  respondents  to,  333. 
payment  out  of  Court,  for.    See  Fatxxmt  oxtt  of  Coxtbt. 
relator's  action,  in,  requires  consent  of  Attomey-Gbneral,  317,  318. 
respondents,  hearing  persons  who  are  not,  333. 

who  should  be,  332,  333. 
BomOly's  Act,  jurisdiction  under,  98,  328. 

discretion  <n  Court  to  refuse  to  make  orders  under,  329,  331. 

effect  of  non-compliance  with  forms,  332. 

fiat  of  Attorney-General  rec^uired,  329,  332,  336. 

petitioner  must  have  direct  mterest,  331. 

presentation,  332. 

signature  and  attestation,  328,  329,  332. 

stamp  duty,  exempticm  from,  329,  360. 

what  cases  within  Act,  330  et  teq.    See  Boiollt'b  Act. 
scheme  settled  in  action  may  be  altered  on,  334. 
service  of, 

Attorney-General,  on,  not  necessary,  333. 
m'  Grammar  Schools  Act,  under,  336. 

persons  affected  by  order,  on,  382. 

trustees,  for  appointment  or  removal  of,  on  trustees,  333. 
in  case  of  municipal  charities  not  on  oozporation,  333 
special  Acts,  under,  336. 

petitioners  must  have  interest  in  charity,  336. 
summons  to  proceed  how  served  on  Attorney- General,  339. 
title, 

apportionment  of  parochial  charities,  of  petition  for,  336. 

chambers,  of  petition  directed  at,  336. 

Grammar  Schools  Act,  of  petition  under,  336. 

Lands  Clauses  Act,  of  petition  under,  336. 

municipal  charities,  for  appointing  trustees  of,  386. 

trustee,  of  petition  for  appointing,  186,  n.,  335,  336. 
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title  — continued. 

Trustee  Aots,  petition  under,  whether  must  be  entitled  in  Bomillj's 
Act,  335,  836. 
Trustee  Acts,  jurisdiction  under,  98,  183, 184. 
trustees,  for  appointment  of,  183,  184. 

PETO'S  ACT.    See  Vxw  Tbubtbbs. 

PHYSICIANS,  COLLEGE  OF,  is  a  civil  corporation,  68. 

PICrUBE  GALLEBT,  power  to  convey  knd  for,  428. 

PICTUBES,  when  no  duty  on  legacy  of,  to  body  corporate  &c.,  358. 

PIOUS  USE,  bequest  for  masses  for  soul  is,  in  Ireland,  23. 

PLACE  OF  WORSHIP, 

chapel  of  endowed  school  is,  636. 

duuit.  Trusts  Acts,  registered  place  of  worship  how  far  exempt  from, 
21,  n.,  286,  689,  690. 
formerly  totally  exempt,  21,  n.,  622,  624,  689. 
powers  of  exchange  leasing  sale  or  mortgagee  not  restricted  by,  690. 
what  required  to  oring  witiiin  exemption,  624. 
charity  commissioners,  leave  of,  not  required  to  legal  proceeding^  in  respect 
of,  624.  • 
power  to   appoint   or   remove   trustees   vest   property    or  establish 

scheme,  188,  689. 
orders  as  to,  can  only  be  made  on  application  of  trustees,  689. 
power  to  authorize  exchange  lease  sale  or  mortgage,  689,  690. 
dissenters,  of.    See  Ohafbl. 
Jews,  of.     See  Chapsl. 
registration  of,  286,  286     See  REOiffnuTioir. 
Boman  Catholics,  of.     See  Chafbl. 
site  for,  power  to  grant,  438,  768. 

chanty    commissioners,    consent    of,  required    to    grant  by   charity 

trustees,  438,  768. 
grant  not  avoided  by  death  of  grantor  within  twelvemonths,  896, 432,  438. 

PLACES  OF  WORSHIP  SITES  ABfENDMENT  ACT,  1882,  power  to  cor- 
porations and  other  public  bodies  to  convey  land,  438,  768. 

POLICE  BATES  whether  can  be  bequeathed  to  charity,  407. 

POLICY  OF  ASSUBANCE, 

can  be  betmeathed  to  charity,  406. 

even  though  effect  is  to  make  assured  member  of  company,  406. 
provision  of  scheme  for  payment  of  premium  on,  out  of  charity  for  poor,  824. 

POLICY  OF  LAW, 

criminals,  bequest  for  discharging,  contrary  to,  8,  n.,  17. 

Jews,  bequest  for  restoring,  contrary  to,  17. 

land,  how  far  purchase  of,  by  chari^  is  oontraxy  to,  278,  416. 

legacy  contrary  to,  fails,  17. 

limitation  over  from  giH  contrary  to,  good,  26. 

"POLLING,  election  of  minister  by  parishioners  when  should  be  by,  209. 

POOB.    See  Elbsxostnabt  Chastft. 

application  of  fund  for  benefit  of,  163,  164  et  eeq.     See  CT-PBlts. 
how  applied  in  schemes  of  charity  commissioners,  169,  160. 

forms  of  schemes,  824,  830.  *  * 

not  in  aid  of  rates,  106,  160,  n.     See  Batbs. 
poor  and  needy,  charity  for,  not  applied  to  education,  161. 

unless  primary  object  first  provided  for,  161. 
poor  in  want  or  distress,  166. 
poor  of  particular  place,  166. 
what  applications  improper,  246,  246. 
churchwardens  and  overseers,  acquisition  by,  of  land  for  benefit  of,  878. 
application  of  rent  of  lazid  obtained  for  employment  of  poor,  783. 
unsuitable  land  how  disposed  of,  783. 
City  of  London  oharitiee,  application  of  funds  of,  for  general  benefit  of 
poor,  707. 
in  metropolis  generally,  709,  710. 
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TOOR—eoHHtuud, 

eurohnent  of  aararanoe  for  education  of,  422. 
fonn  of  flcheme  of  oharitj  for  benefit  of,  824,  830. 
gift  for,  with  preference  to  kinsmen,  103. 

noepital  and  sonp  kitchen,  gift  for,  applied  for  poor  genfiraUjry  1 50. 
indiTidnal  poor  person,  gift  to,  not  ohiaritable,  8.  ■ 

inhabited  honae  daty,  exemption  from,  of  honeea  for  relief  of  poor,  S68.  ^ 

kindred,  gift  for  poor,  extension  of,  to  poor  generaUj,  149.  j 

Limitation,  Statutes  <rf,  ran  against  lignt  of  poor  to  bare  deed  set  aode,  296.  ] 

paroebial  relief  disqualifies  frurn  receiTing  benefit  of  chari^  for,  104 — 106.  J 

Sse  Paboghial  Rsubp.  j 

religions  oommnnity,  g}it  to,  for  benefit  of  poor,  9.  !: 

specific  purpose,  charity  for,  cannot  be  applied  for  poor,  246,  246. 
taxation,  gift  for  relief  of  poor  from,  chantable,  1,  13,  14,  442. 
trust  for  general  benefit  of,  charitable,  1,  2,  14,  29. 

of  narticular  parish  or  place,  2,  30. 

common,  of,  for  poor  m  parish,  14. 

letting  land,  for,  to  poor  at  low  rent,  3. 

not  gut  to  particular  indiyidual,  8, 
rested  interest,  none,  in  charity  for  benefit  of,  703. 

POOB  ALLOTMENTS  MANAGEMENT  ACT,  1878.. 781— 783.    SeeAx^un- 


FOOB  BOTS,  school  for,  not  confined  to  those  requirixig  parish  relief,  106. 

POOB  LAW, 

charities,  exdnsion  of,  from  operation  of  Divided  Parishes  Act,  237. 
settlement  not  gained  by  residence  as  an  object  of  charity,  237. 

POOB  LAW  BOABD,  consent  of,  when  necessary  to  oonyeyance  of  land  for 
literary  and  scientific  institutions,  264,  266. 

POOB  PIOUS  PEBSONS,  gift  for,  charitable,  2,  3. 

POOB  BATE.    Sse  Pasoghzal  Belzsf. 

gift  in  aid  of,  charitable,  11,  13,  14,  106.    See  Batbb. 
rent  of  land  held  by  churchwardens  &c.  for  benefit  of  poor  may  be  applied 
towaids,  783. 

POOBEB  CLASSES,  gift  for,  charitable,  3. 

"POOBEST"  OF  CLASS,  gift  to,  when  charitable,  6,  103. 

POOB-HOUSE.    See  Wobkhottbx. 

POPE  formerly  visitor  of  some  spiritual  hospitals,  72. 

POBT,  gift  for  repair  of,  charitable,  1,  442. 

POSSESSION, 

effect  of,  on  decision  of  visitor,  80,  n. 

Limitation,  Statutes  of,   do  not  run  against  benefidaiy  till  interest  in 

possession,  306. 
presumption  of  legal  origin  for,  63,  110,  111. 
recovery  of, 

allotments  of,  after  notice  to  quit,  692,  693,  779,  780.     Set  Allot- 

XBNTB. 

beneficiaries,  of  premises  held  over  by,  670,  671. 
justices,  power  of,  to  give  possession,  670,  671. 

order,  how  obtained,  670,  671. 
schoolmasiker  or  officer,  of  pr^nises  held  over  by,  228,  670,  671. 

under  Orammar  Schools  Act,  227,  766. 

POST,  service  of  notices  through,  238,  637,  721,  777,  778.    See  Kougb. 

POVERTY, 

intention  to  relieve,  how  far  necessary  in  order  to  render  trust  oharitaMis 

3,  n.,  11  et»eq,f  366,  n. 
relief  of,  charitable,  2 — 6. 
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POWER, 

appointment  under,  must  oomj^lv  with  Statute  of  MnTtmaiiii  68. 
onaritieB,  to  oontinae,  Coort  will  not  exeraiBe,  40. 
defective  execution  of,  aided,  58. 
directory  power, 

Act  cff  Parliament,  in,  178,  866,  867. 
decree  of  Court,  in,  866,  866. 
I>riyate  trust,  in  case  of,  866. 

time,  limitation  of,  for  ezeroiBe  of  power,  construed  as,  211. 
trustees,  power  to  appoint,  when  is,  178,  866,  867. 
what  is,  866. 

when  power  construed  as  directory,  864  et  teq. 
whether  power  is  directory  is  question  of  construction,  866. 
discretion',  cannot  relieve  trustees  from  duty  of  exercising,  269. 
discretionary,  exercise  of,  not  usually  interfered  with,  223,  224,  228,  229, 
236. 
improper  exercise  of,  controlled,  228,  229,  236,  236,  269. 
must  be  exercised  fairly  and  honestly,  236. 
reasons  for  exercise  of,  need  not  be  given,  236. 

but  if  given,  Court  may  consid^  their  validity,  236. 
scheme  may  be  directed  though  distribution  left  to  trustees,  128. 

but  is  not  usually  requirra,  126,  127,  236. 
scheme,  not  usually  interfered  with  by,  128,  129. 

except  in  case  of  misconduct,  129. 
visitor  when  may  interfere  with  exercise  of,  81,  82. 
distribution,  of.    See  Dibtbibdtion. 

purchase,  of,  does  not  bring  case  within  Statute  of  Mortmain,  413. 
sale,  of.    See  Sale. 
selection,  of.    See  QKLBCnomr. 

exercise  of,  left  to  persons  nominated  by  instrument,  236,  237. 
may  be  exercised  by  will,  236. 

where  trustees  have  power  to  select  charitable  or  indefinite  non-charit- 
able objects,  legacy  void,  37 — 39. 
where  trustees  have  power  to  select  legal  or  illegal  objects,  legacy  good, 
418,  414. 
time,  lapse  of,  mar  preclude  objection  to  exerdse  of,  866,  867. 

limitation  of,  for  exerdse  of  power  construed  as  directory,  211. 
trustees,   charity  commissioners   appoint,  notwithstanding   existence   d 
power,  660. 
power  of  appointing.  Court  may  direct  to  be  inserted,  in  conveyance  to 
new  trustees,  196. 
who  may  exercise,  is  question  of  construction,  236. 

advowsouj  sole  surviving  trustee  can  present  to,  210. 

or  heir  of  last  surviving  trustee,  210. 
dissenting  minister,  representative  of  last  surviving  trustee  cannot 
elect,  214. 
three  survivors  out  of  twelve,  214. 
majori^  of  trustees  may  usually  exercise,  210,  218,  n.,  233—236,  867. 

renouncing  executor  cannot,  31,  32,  n. 
surviving  or  new  trustees,  when,  31,  32,  236,  237. 
trustees  for  time  being  when  may  exercise,  237. 
when  must  be  exercised  by  full  number  of  trustees,  867. 

PBAYEBS, 

gift  to  say,  on  anniversary  of  death  good,  22. 
soul,  for,  bequest  for,  not  charitable,  9. 

void  for  superstition,  28. 
Ireland,  in,  good,  28. 

but  may  be  void  for  perpetuity,  23,  n. 

PBEACHER.    ^MonsTSB. 

PKECATOBY  TRUST,  Statute  of  Mortmain  cannot  be  evaded  by,  416. 

PRESBYTERIANS. 

gift  for  general  oeneftt  of,  charitable,  10. 

tnfl^ning  ol,  not  sufficiently  predse  to  take  case  out  of  Dissenten'  ChapeU 

Act,  120. 
who  entitled  to  chapel  held  on  trust  for,  248. 
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PBESENTATION.    SmAdvowboh. 
all  tnuteee  must  join  in,  210. 
fNTOzy,  may  be  signed  by,  210. 
light  of,  when  ezoepted  from  Bishops  Trusts  Sufaetitiitioji  Axst,  659. 

FBESUMPnON, 

Aot  of  Parliament,  of,  110,  111. 

ohaiitable  gift,  in  faronr  of  Talidity  of,  28. 

ohaiitable  mtention,  not  erf,  39,  40. 

ohaiitable  trasL  of,  after  lapse  of  time,  12,  110 — 112. 

what  length  of  time  suffioient,  110,  111. 
ohaiitj  property  intended  to  remain  unalienated,  249,  250. 
conoarrenoe  of  eettuis  qm  trusty  of,  298. 
oonveyanoe,  of,  109,  111,  112,  113,  n. 
oozporation,  of  assent  of  Grown  to  creation  of,  67}  n. 
disclaimer,  of,  111. 
enrolment,  not  of,  396. 

pammar  school  intended  for  claasical  education,  164. 
mtention,  of,  to  benefit  general  rather  than  special  ho^ital,  108. 
Mortmain,  agfainst  invahdi^  under  Statute  oi.  111. 
none,  that  failed  gift  intenoed  to  go  to  other  objects  named,  153. 
power  to  sell,  of,  261,  262. 
religious  restnctions,  against,  in  non-religions  charity,  116. 

educational  chan^,  116,  169. 
eleemosynary  charity,  116. 
of,  in  religious  charity,  117. 
right,  of  release  of,  298. 
time,  from  lapse  of,  298.    See  Tdcb. 
title,  of,  to  support  possession  or  usage,  12,  63,  110,  112.     See  UaAOB. 

PBIEST, 

oontmual  service  of,  trust  to  secure,  for  more  than  twenty  years  void,  18. 
Grown,  vesting  in,  of  free  chapels  &c.  given  for  finding  priest,  18. 
g^  for  providing  Boman  Gatholic,  charitable,  10,  21. 
formerly  superstitious,  19. 

PBDCniVE  METHODISTS,  chapel  model  deed  of,  121. 

PBIMOGEKITUKE,  bequest  to  found  essay  on,  charitable,  6,  n. 

PBIKTS,  legacy  of,  when  free  from  duty,  368. 

PBISON  GHARITIES  ACT,  1882.. 682,  683. 

application  of  Home  Secretary  under,  when  made,  469,  460. 
effect  of,  683. 

PRISON  GHARITT. 

charity  comnussioners,  power  of,  to  make  scheme  for,  136,  469,  682^  683. 
exception  when  ohjuity  applied  under  special  Act,  682. 
on  application  of  trustees  or  Secretary  oi  State,  682. 

application  of  Secretary  of  State  when  made,  469,  460. 
form  of  scheme,  849. 
Queen's  Prison,  how  dealt  with  in  case  of,  683. 

PRISON  GOMMISSIONEBS,  power  of,  to  hold  land  in  mortmain,  481. 

PKISONERS, 

criminal,  gift  to  procure  discharge  of,  void,  3,  n.,  17. 
debt,  for,  gift  to  redeem,  chariti^le,  1,  3,  n.,  33,  442. 
how  applied,  161. 

education,  for,  under  End.  Schools  Acts,  172,  467,  622. 
not  for  school  for  children  of  criminals,  161,  161. 
poor,  charity  for,  cannot  be  applied  to  relief  of,  106. 
Queen's  Prison,  provision  as  to  charitable  gifts  for  prisoners  in,  6S3. 
relief  of,  charitable,  1,  442. 

PRIVATE  GHARITT.    See  Ghabety. 


INDEX.  1006 

PRIVY  COUNCIL, 

appeal  to,  as  to  endowed  school  soheme,  646,  647. 

as  to  scheme  under  City  of  Ixmd.  Paroch.  Charities  Act,  715. 
inquiry  by,  as  to  granting  new  charter  to  municipal  corporation,  732. 

PBIZB, 

gift  to  found,  charitable,  6. 

moome  tax,  whether  trusts  for  prizes  exempt  from,  864. 

provision  of  education  scheme  as  to,  822. 

endowed  school  scheme  as  to,  845. 

PROCEEDINGS.    8«e  Legal  PBOCBXDizras. 

PROCEEDS  OF  SALE.    See  Laitd. 

PRODUCTION  OF  DOCUMENTS.    See  Docunim. 

charity  oonmiissioners  and  assistant  oonmiissioners,  power  of,  to  require, 
471,  472,  537. 
not  from  persons  claiming  adyerseW'  to  charity,  474,  587. 
persons  not  to  be  requirea  to  travel  more  than  ten  miles,  538. 
refusal  is  contempt  of  Court,  473,  538,  539. 
under  City  of  Lond.  Paroch.  Charities  Act,  698,  699,  719. 
under  End.  Schools  Act,  634. 

PROHIBITION, 

Tisitor  acting  without  jurisdiction,  against,  86. 
not  on  ground  of  mformality,  86. 
or  whero  person  has  long  acted  as  visitor,  and  no  other  claim  Is  raised,  86. 

PROMISE, 

distinction  between  gift  on  faith  of,  and  gift  followed  by,  56. 
to  give  to  charity  not  enforceable,  40. 

PROTESTANT  DISSENTERS.    See  Disbentxbs. 
charity  for,  includes  all  denominations,  117. 
meaning  of,  parol  evidence  admissible  to  explain,  113,  118. 

PROVIDENT  INSTITUTION, 

aty  of  London  parochial  charities,  application  of  funds  of,  toj  463,  707. 

in  Metropolis  ^^enerally,  709. 
poor,  gift  for,  apphed  in  subscriptions  to,  159,  160,  n. 
form  of  scheme,  824,  830. 

PROXY, 

no  general  right  to  vote  by.  Add,  p.  xoiv. 
only  vaHd  for  election  for  which  it  is  given.  Add.  p.  xdv. 
trustees  of  advowsons  cannot  vote  by,  210. 
but  may  sign  prosentation  by,  210. 

PUBLIC  BENEFIT, 

gift  for,  charitable,  II  et  teg, 

gift  to  institution  for,  charitable,  15. 

PUBLIC  CHARITABLE  PURPOSES,  moorporation  of  trustees  for,  673.    See 
Ghabitablb  Tkubtbbb  Iztoobpobatiok  Aot,  1872. 

PUBLIC  CHARITY.    ^Chaxxtt. 

"  PUBLIC  FUNDS,*'  meaning  of,  545.    See  LmsncENT. 

PUBLIC  INSTITUTION.    See  Ikbtitdtioh. 

PUBLIC  POLICY.    See  Polkoy  of  Law. 

PUBLIC  PURPOSES, 

funds  applicable  to,  charitable  though  derived  from  taxation,  14,  15. 
income  tax,  whether  trusts  for  public  purposes  exempt  from,  864. 
poor,  charity  for  benefit  of,  cannot  be  applied  for,  105. 
trusts  for,  charitable,  11—15,  29. 

colonial  town,  for  benefit  of,  11. 

inhabitants  of  place,  for,  12. 

nation,  for  benefit  of,  11. 

though  no  intention  to  relieve  poverty,  8,  n.,  366,  n. 

town  or  parish,  for  benefit  of,  11,  12. 
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PUBLIC  SCHOOL, 

End.  Sdhoola  AoU,  exemptioii  froon,  467,  601. 

intecested  in  endowment  jolnilT  nith  endowed  adiool,  fonner  rertodifn 
on  power  of  ohniitf  oonununonen  to  deal  with,  644. 

meaning  of,  in,  602. 
inoome  tax,  exemption  from,  of  boildingB  &o.  of,  361. 

of  rents  and  profits  of,  361. 
masten  of,  appointment  and  diBmiiwal  of.    Ste  SoHOOLKABfKB. 
mortmain  provisiona,  exemption  from,  427. 
what  ia,  within  PaUio  Sohoola  Act,  1868. .228. 

PUBLIC  SCHOOLS  ACT,  1868,  what  are  pnUic  aehools  within,  228. 

I' 
"PUBLIC  SECUBITIES,"  meaning  of,  646.    80$  IxmmnaatT.  f 

PUBLIC  TBUBT,  ohaiitaUe  trust  synonymons  wilh,  2.  ) 

PUBLIC  WOBKS  LOANS  COMMISSIONEBS,  loans  bj,  for  edoeatim  in 
Wales,  664,  666. 

PUBLISHIKO  BU6IKESS  connected  with  mstitntion  supported  hj  yxttantuj  , 

oontrihations  how  far  exempt  from  Charit.  Trosts  Acts,  622. 

PUBCHASE.    See  La»d. 

extension  of  time  for  enrolment  of,  419 — 422.    8te  Ehboucknt. 

how  far  excepted  from  Statute  of  Mortmain,  887,  388,  394.     S10  ICoB- 

ICAXV,  SXATDTB  OF. 

PURCHASE-MONET,  nnpaid,  when  cannot  be  bequeathed  to  chanty,  401. 
AmSalb. 

PUBCHASER, 

aooonnt  when  directed  against^  on  setting  aside  sale,  291.    Set  Bmmsb  amd 

Pbovits. 
allowance  to,  for  improTements  on  setting  aside  sale,  290,  291.     8m  Ix* 


legal  estate,  when  may  protect  himself  by  getting  in,  288. 

lessee  ib,  292. 

Limitation,  Statutes  of,  ran  from  execution  of  conyejance,  293,  294. 

notice,  how  far  common  rules  as  to,  prevail  in  case  of  charities,  292. 

rent-charge,  of  land  subject  to,  bound  even  without  notice,  292. 

seeus,  whero  rent-charge  equitable,  292. 
with  notice,  bound  by  trust,  288. 

from  purchaser  without  notice  not  bound,  292. 

imless  first  purchaser  was  trustee,  292. 
notice  beforo  conreyanoe  sufficient,  288. 
without  notice,  defence  of,  available  against  charity,  291,  292. 
lessee,  in  case  of,  292. 
under  Statute  of  Chazit.  Uses,  291,  n. 
not  bound  by  trust,  288,  289. 

from  purchaser  with  notice  is  bound,  292. 

PUBE  PEBSONALTT.    See  PsBSONiJurT. 

direction  that  residue  shall  consist  of,  63,  64. 

direction  to  pay  charitable  legacy  out  of,  is  direction  to  marshal,  60.    Sm 

WW  A  HICTT A  T.T.TV fl  ASSBIB. 

exoneration  of,  from  debts  &c.,  62—64.    See  EzomouTiON. 
personalty  when  construed  to  mean,  60. 

QUA£EBS, 

charitable  gifts  for,  valid,  21. 

endowed  school  scheme  how  far  can  interfere  with  goveniing  body  » 

Quaker  school,  608. 
Lord  Brougham's  Commission,  exemption  from,  of  charities  of,  447. 
property  of,  rateable,  368. 
registration,  exemption  from,  of  charities  of,  266. 
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QUALHTOATION, 

beneftoiaries,  of,  proyinon  of  aoheine  as  to,  826,  826. 

ohaiity  commiasioxiers.  of,  466—468. 

diBsentmg  minister,  ci.    See  DuBsnrnro  Mznisteb. 

fellow  or  master  of  college,  of.    See  CoLLBaa. 

gOYemor,  of,  under  Citv  of  Lend.  Parodh.  Charities  Act,  723. 

under  End.  Schools  Acts,  611,  612,  613,  642,  648. 
immaterial  how  aoquired,  104,  314. 
master,  of,  nnder  City  of  Lond.  Parooh.  Charities  Act,  724. 

nnder  End.  Schools  Acts,  612,  618,  642,  643. 
pariduoner,  where  object  of  charity  must  be,  104.    See  Pasxhseohibs. 
pensioners,  of,  prorision  of  scheme  as  to,  826. 
persons  elected  mnst  haye  required,  813. 
reUgions  directions,  trustees  cannot  inquire  whether  oomplianoe  with, 

nncere,  814. 
scholar,  of.    6;*;  Ezhibxzion  ;  Sobolab. 
school  for  «  poor  boys"  not  oonflned  to  persona  requiring  paroohial  relief, 

106. 
schoolmaster,  of     See  Sgsoouustbb. 
trustee,  of.    See  Tbubxeb. 

QUABTEB  SESSIONS, 

transfer  of  property  held  by,  for  public  purposes  to  County  Councils,  182, 
183. 
charitable  trusts  not  affected,  182,  183. 

QUEEN  ANNE'S  BOUNTY, 

Charit.  Trusts  Acts,  exemption  from,  622. 
pit  to,  charitable,  7. 
incorporation  of  ^vemors  of,  69. 
land,  acts  authorizing  gifts  of,  to,  378. 
land  tax,  power  to  redeem,  on  liyings,  274. 
Mortmain,  Statute  of,  exemption  frmn,  434,  436. 

QUEEN'S  BENCH,  jurisdiction  of,  oyer  dyil  corporations,  72. 

QXTEEN'S  PBISON. 

discontinuance  ox,  683. 

provision  as  to  charitable  gifts  for  prisoners  in,  683. 

QUIT  BENTS,  exchange  and  partition  of,  by  land  commissioners,  269, 270. 

QUOBUM, 

charity  commissioners,  of,  under  Charit.  Trusts  Act,  469. 

under  City  of  Lond.  Parooh.  Charities  Act,  719. 

under  End.  Schools  Acts,  664. 
governors,  of,  prorision  of  scheme  as  to,  839. 
trustees,  of,  provisions  of  schemes  as  to,  236,  818,  828,  861. 


BADCUFFE  INFIBMABY  exempt  from  registration,  286. 

BAILWAT  COMPANY, 

debentures  and  debenture  stock  of,  can  be  bequeathed  to  charity,  404,  406. 
shares  in,  can  be  bequeathed  to  charity,  403. 

BAILWAY  SEBVANTS,  orphanage  for  children  of,  charitable,  4. 

BATES.    See  Taxes. 

allotments,  on,  by  whom  paid,  693,  694,  783. 

City  of  London  charities,  restriction  on  application  of  funds  of,  to  payment 

of  rates,  720,  721. 
funds  derived  ^m,  whether  charitable,  14,  16,  70. 
mortgages  of,  whether  can  be  bequeathed  to  charity,  407,  408. 
poor,  charity  for,  cannot  be  applied  in  relieving,  106,  106,  160,  n.,  161. 
form  in  scheme  providing  against,  826,  830,  836. 
scheme,  rejection  of,  as  tending  towards,  161. 
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nteabiliiy, 

ohAntjr  property,  of,  367,  368. 

auns- people  ftc.  oooupying,  368. 

deciflionB  fonnerlj  oonflictizig,  367. 

Local  Act,  exemption  bj,  368,  369. 
Crown  property,  exemption  of,  367. 

poor  rate,  exemption  from  charges  taxes  and  aaseaameniB  includes,  36S. 
property  of  no  value,  368. 
Boienoe  and  art,  societies  for,  when  exempt,  368. 
Scotch  law  as  to,  same  as  Bnglish,  368. 
relief  of,  charitable,  11,  13,  14,  106. 
Bonroe  of  fond  immaterial,  14. 

BEAL  SECUBITY, 

inyestment  on,  277,  278,  546.     See  Intbbtxbnt. 
legacy  to  charity  to  be  invested  in,  void,  415,  416. 
meanmg  of,  277. 

BEADING  ROOM.    See  Libbibt. 
BE-BUILDING.    See  BmLDixa. 

BECORDS,  power  of  charity  commisaioners  to  search  and  take  copiee   and 
extracts  of,  471,  472. 

BEOOVEBY  OF  POSSESSION.    See  Posbesbion. 

BECBEATION  GROUND, 

allotments,  cannot  be  let  in,  686. 
allotment  for,  cannot  be  diverted,  757. 
bye-laws,  enforcement  of,  756. 

leave  of  charity  commissioners  required  to,  756. 

power  of  managers  to  make,  756. 
City  of  Lond.  Paroch.  Charities  Act,  application  of  funds  under,  for,  463,  707. 
in  metropolis  generally,  709. 

scheme  under,  may  provide  for  transfer  to  County  Council  &c.,  710,  711. 
fuel  allotment,  application  of,  for,  135,  162,  757,  758. 
land,  power  to  grant,  for,  425,  439,  754. 

conveyance,  form  of,  754,  755. 

Mortmain,  Statute  of,  how  far  exempt  from,  432,  755. 

municipal  corporation,  by,  755. 

parish,  by,  755. 
managers  and  directors  of,  425,  755,  756. 
personied  property,  power  to  bequeatli,  for,  426,  432,  433,  756. 
poor,  gift  for,  may  be  applied  towards  providing,  160. 
scheme  for  management  of,  when  charity  commissioners  may  setUe,  426,  756. 
trustees  of,  how  appointed,  755. 

BECBEATION  GROUNDS  ACT,  1859, 

Sec.  1.  Lands  may  be  conveyed  to  trustees  for  recreation  grounds,  754. 

2.  Form  of  conveyance,  754,  755. 

3.  Lands  of  mimicipal  corporations,  755. 

4.  Lands  of  parishes,  755. 

5.  Trustees  managers  and  directors,  755,  756. 

6.  Bye-laws,  756. 

7.  Personal  property  may  be  bequeathed  for  purposes  of  gfrounds,  756. 

8.  Extent  of  Act,  and  short  titie,  756. 

BECTOB.    See  MrnisrsB ;  Passon  ;  Vioab. 
corporation  sole,  is,  67,  n. 

disused  burial  grounds,  when  dividends  on  purchase-money  of,  paid  to,  283. 
leg^acy  to  vicar  misdescribed  as,  107. 

BECTOB  AND  CHUBCHWABDEN8  proper  trustees  of  charity  for  repair  of 
church,  192. 

BEFEBENCE.    See  Abbitbation. 

Attorney-General,  to,  of  questions  arising  in  action,  309, 319.   ^AanOBRXT- 

Gbnbbal. 
chambers,  to,  to  appoint  trustees,  187.    See  CwAinwRS. 
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REFORMATION,  trurt  lor  reUgiona  worship  before,  how  oonstmed,  117,  220. 

REGISTERS,  power  of  charity  commtefiioners  to  search  and  take  copies  and 
extracts  of,  472. 

REGISTRAR  OF  COUNTY  COURT  JUDGMENTS, 
oopies  of  CoTintj  Court  orders  to  be  sent  to,  499. 
tubstitation  of  ofBoe  of  Board  as  place  for  deposit  of  schemes,  517, 619, 664. 

REGISTRATION, 

charities,  of,  under  62  Geo.  3,  c.  102.. 283— 286. 
Ij  whom  to  be  effected,  283. 

oorporation,  where  sereral  charities  managed  by,  286. 
costs  and  fees,  284. 

county  oounoU,  transfer  of  duty  of  registering  to,  286. 
default,  remedy  for,  284. 
extension  of  time  for,  284. 
future  charitable  gifts,  of,  284. 
inspection  of  registers,  284. 

memorial,  duplicate  of,  to  be  transmitted  to  Enrolment  Department, 
283. 
office  of  derk  of  the  peace,  to  be  left  at,  283. 
what  to  be  stated  in,  283. 
searches  and  oopies  of  registers,  284. 
what  charities  exempt  from,  284,  286. 
County  Court  judgments,  of,  499. 
incorporated  trustees,  of,  202,  673,  674.    80$  Chabitabub  Tbubtebs  Ivoob- 

POBATZON  AOT,  1872. 

inmates  of  charitable  institutions,  of,  as  voters.    See  FbjlNCHISE. 

Jesuits,  of,  20,  n. 

land,  of,  adaptation  of  Statute  of  Mortmain  to,  439. 

parochial  chuities,  of  apportionment  of,  174. 

place  of  religious  worship,  of,  286,  286. 

cancellation  of  certificate,  286. 

certificate  of,  reoeivable  in  evidence,  286. 

disuse,  notice  of,  286. 

Established  Church,  not  of  church  or  chapel  of,  286. 

fees,  286. 

inspection  of  lists,  286. 
mandamus  to  compel  registrar  to  register,  286. 

RELATIONS.    See  Ejndbbd. 

lunatic  asylum,  non-existent,  gift  for,  applied  to  poor  relation,  160. 
poor,  immediate  gift  for,  not  onaritable,  4. 

confined  to  pcnxms  within  Statute  of  Distributions,  4. 
perpetual  trust  for,  charitable,  4,  6,  29. 

must  be  intended  for  relations  actually  poor,  6. 
poor,  legacy  to,  applied  to  poor  relations,  163. 
poorest  of,  construction  of  gift  for,  6,  103. 
who  are,  6,  n. 

RELATOR, 

amendment  of  action  by,  requires  consent  of  Attorney- General,  317. 
arbitration,  reference  to,  of  action  by,  requires  consent  of  Attorney- General, 

318. 
Attomey-Gtoeral,  autiiority  of,  required  to  commence  relator's  action,  317. 
how  obtained,  317,  n. 
cannot  appear  separately  from  relator,  318,  319. 
otherwise  not  allowed  costs,  346. 
where  directed  by  Court,  319,  346. 
control  of,  oyer  relator's  action,  317,  318. 
may  require  introduction  of  relator,  316. 
relator  can  only  appear  by  consent  of,  319. 
usually  proceeds  without,  316. 
award,  enforcement  of,  requires  consent  of  Attomer-General,  318. 
charity  commissioners,  leave  of,  required  to  action  by,  316. 

never  give  such  leave,  316. 
compromise  of  action  by,  requires  consent  of  Attorney-General,  318. 
costs  charges  and  expenses  (n,  346,  346. 
death  of,  317. 
T.  3  T 
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interested  in  charity,  need  not  be,  316. 

new,  order  for,  317,  n. 

nmnber  of  relators,  316. 

person,  cannot  be  heard  in,  317. 

petition  by,  requires  consent  of  Attomey-Gkneral,  317,  318. 

plaintiff,  when  shoold  be,  317. 

present  practice,  seldom  introduced  under,  316. 

reason  for  introducing,  316,  316. 

less  cogent  now  wan  formerly,  316,  n. 
stay  of  proceedings,  Attorney- General  may  obtain,  317. 
who  may  be,  316. 
written  authority,  must  sign,  316. 

commencement  of  proceedings  without,  in  uz^gent  case,  316,  n. 

RELIGION, 

adyancement  of,  charitable,  6 — 11,  29. 

even  though  differing  from  Established  Church,  10. 

not  where  not  for  public  benefit,  9. 

not  where  subversiye  of  morality,  10. 

poverty,  intention  to  relieye,  not  necessary,  366,  n. 
booln,  religious,  gift  to  distribute,  charitable,  10. 
corporation  for  advancing,  68. 

directions  as  to,  trustees  cannot  inquire  whether  compliance  with,  sincere,  314. 
duty  on  corporate  and  unincorporate  bodies,  exemption  from,  of  piopoty 

for  purpose  of,  866. 
general  purposes  of,  what  are,  10. 

income  tax,  whether  trust  for  religious  purposes  exempt  from,  363. 
incorporation  of  trustees  of  religious  charity,  673  et  seq.     See  ChaboabU 

Tbubtebs  Inoobfos^tion  Act,  1872. 
institution  for  promoting,  gift  to,  charitable,  8,  9. 
joint  stock  company  for  promoting,  how  far  may  hold  land,  386,  431. 
Mortmain,  Statute  of,  exemption  from,  of  conveyance  for  religious  piixpo>^ 
379,  426. 

enrolment  of  conveyance,  426. 
no  preference  as  to,  in  s^eme  under  City  of  Lond.  Paroch.  Charities  Act,  f «. 
restrictions  as  to,  ma^  be  imposed  on  non-religious  charity,  116,  247. 

presumption  against,  116,  169.  ,  . 

tenets  of  founder,  evidence  of,  inadmissible  in  case  of  non-religio™ 
charity,  116. 
restrictions  as  to,  presumption  of,  in  case  of  religious  charity,  117. 

tenets  of  founder,  evidence  of,  admissible,  117,  118. 

RELIGIOUS  BELIEF, 

governing  body  of  endowed  school  not  disqualified  for,  611. 

provision  of  scheme,  838. 
trustees  &c.  not  removed  on  ground  of,  193,  194. 

charity  commissioners  cannot  remove,  on  ground  of,  194,  565. 

RELIGIOUS  CEREMONIES,  gift  to  perform,  for  soul  not  charitable,  9. 
RELIGIOUS  COMMUNITY,  gift  for  distribution  by,  when  charitable,  9. 

RELIGIOUS  HOUSES, 

appropriation  of  benefices  by,  374. 
early  acquisition  of  land  by,  371. 

RELIGIOUS  INSTRUCTION, 
board  school,  not  in,  173,  256,  n. 
End.  Schools  Acts,  provisions  of,  609 — 611.    See  Evdowkd  Sghoolb  AoS* 

form  of  scheme,  840,  841. 
old  law,  under, 

Church  of  England  school,  in,  167. 

dissenters,  exemption  of,  168,  169. 

under  End.  Schools  Act,  1860. .  169,  170. 

presumption  against  religious  restrictions,  169. 

school  not  Church  of  England  school,  in,  168. 
scheme,  amendment  of,  by  striking  out  provision  as  to,  131. 
tradesmen,  power  to  grant  land  for  religious  and  educational  training  of}  ^' 
Welsh  Intenn.  Educ.  Act,  provisions  of,  660,  661. 
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RELIGIOUS  TESTS.    Ste  UviVBBaznEs  Tans  Act,  1871. 

BEMAINDEB, 

grant  of,  to  charity  without  estate  to  support  it,  377. 
time  of  forfeituie  on  grant  in,  in  mortmain^  983. 

REMEDY  FOR  BREACH  OF  TRUST.    See  Bbbacb  of  Tbxtst. 

REMEMBRANCER  OF  CITY  OF  LONDON, 

copy  of  draft  scheme  under  City  of  Lond.  Paroch.  Charities  Act  to  be  sent 

to,  713. 
copy  of  statements  under  City  of  Lond.  Paroch.  Charities  Act  to  be  sent  to, 
703. 

REMOTENESS.    See  Pebpbtuitt. 

REMOVAL, 

college,  of  member  of,  203  et  eeq.    See  Colleqb. 

corporator,  of.    6^d  Cospobation. 

dissenting  minister,  of,  213  et  teq.    See  DiBSKZiniro  Mznibteb. 

minister,  of,  207  et  teq.    See  Mdosteb. 

objects  of  charity,  of,  improperly  elected,  314. 

payments  to,  allowed,  314. 

under  Romilly's  Act,  314,  331. 
officer,  of.    See  Officbb. 
possession,  recovery  of.    See  Possession. 
power  of,  must  not  be  oppressively  exercised,  216,  223. 
provisions  of  instrument  of  foundation  as  to,  binding,  223. 
schoolmaster,  of,  218  et  eeq.    See  ScHOOUCAfrrsB. 

REMOVAL  OF  TRUSTEE, 

appointment,  irregularity  in,  no  ground  for,  193. 
breach  of  trust,  for,  186,  186,  194,  300,  301. 

corporation  trustee,  96,  177,  301. 

innocent  breach  of  trust,  186,  801. 

where  trustees  appointed  for  purpose  of  committing,  186. 
chambers,  at,  98,  184,  186,  337,  338,  494,  496. 

notice  of  application,  607. 
charity  commissionerB,  by,  187,  188,  669,  660. 

appeal  from  order,  667. 

deposit  and  inspection  of  order,  667. 

form  of  application,  810,  811. 

hearing  trustee  before  removal,  666. 

notice  of  proposed  order,  666. 
not  of  modified  order,  684. 
to  trustee,  666. 

objections  and  suggestions,  666. 

place  of  worship,  of  trustees  of,  188,  689. 

power  of,  how  far  affected  by  Act  or  decree  providing  for  approval  of 
Court,  681,  682. 

procedure,  669,  660,  811,  812. 

reference  to,  of  questions  as  to  removal,  629. 

religious  belief,  not  on  ground  of.  194,  666. 
Church  of  England,  preservation  of  rights  of,  as  to,  193,  CIO. 
Church  of  England  school,  of,  when  not  removed  because  not  member  of 

Church,  193. 
conversion  of  trust  estate,  for,  194. 

conveyance  to  new  trustee,  costs  of,  when  must  be  borne  by  trustee  re- 
moved, 348. 
corporation  trustee,  removal  of,  for  breach  of  trust,  96,  177,  301. 

beneficiary,  power  of  charity  commissioners  extends  to,  188,  6C9. 

policy  to  substitute  individual  trustees  for,  662,  663. 
costs  of  action  for,  when  trustee  fixed  with,  194. 
County  Court,  by,  499.     See  County  Couet. 

order  of,  requires  approval  of  chuity  commissioners,  601. 
Court,  by,  89,  186,  186,  194. 

dissenting  chapel,  trustee  of,  not  removed  for  having  joined  another  oon- 
negation,  194. 

or  because  out  of  sympathy  with  congregation,  194. 

3x3 


1012  INDEX. 

REMOVAL  OF  TBUSTEE— «0fi/t«iifAl. 
ezpraet  power,  under,  194,  195. 

lessee,  trustee  beings,  ordered  to  give  up  lease  or  resign  tmsteeship,  300, 301. 
petition  for,  mnst  be  serred  on  trustee,  333. 

reason  for  not  appointing,  not  neoessarily  reason  for  remoTing,  193. 
religious  belief,  trostee  not  removed  for,  193,  194. 

charity  oommissionerB  cannot  reanore  trustee  for,  194,  561 
residential  qnalification,  trustee  not  necessarily  removed  for  not  poBseBnig, 

193. 
scheme,  form  of,  as  to  detennination  of  tmsteeahiis  818,  828,  851. 
scheme,  not  on  settlement  of ,  193. 

Trustee  Act,  trustee  willing  to  act  cannot  be  remoTed  under,  184. 
Tisitor,  by,  77. 

bT  Lord  Chancellor  as,  96,  n. 
worship,  of  place  of,  by  charity  commissioners,  188,  589. 

BENEWAL,  COVENANT  FOB.    8m  Lbasb. 

BENT, 

allotments,  of.    See  Aixotxehtb. 
charity,  cannot  be  bequeathed  to,  398. 

eeetUf  arrears  of  rent,  398. 
consideration  for  assurance  to  charity  may  consist  of,  27,  387,  392. 
nominal,  may  be  reserved  in  assurance  to  charity,  27,  386. 
payment  of,  when  constitutes  yearly  tenancy,  297. 
recovery  of,  action  for,  does  not  require  leave  of  charity  oommissionerB,  237, 

479. 
re-entry  for  non-payment  of,  power  of,  may  be  reserved  in  assuzaace  to 

charity,  27,  386. 

BENT-CHABGE, 

account  against  landowner  not  paying,  301. 
charity,  assurance  to,  may  be  subject  to,  27,  387,  892. 
former  doubts  as  to,  392. 

cannot  be  devised  to,  398. 
consideration  for  assurance  to  charity  may  consist  of,  27,  387,  392. 
copyholds,  on,  payment  to  official  trustees  of  considerati<m  for  sale  or  re- 
demption of,  255,  753. 

consideration  how  applied,  255,  753. 
exchange  of,  power  of  land  commissioners  to  effect,  269. 

inequality  of  exchange  may  be  compensated  by,  269. 
failure  to  pay  charity  rent-charge  is  breach  of  trust,  244,  301. 

although  charitable  object  has  failed,  244. 
land  chargp^  with,  when  charity  commissioners  may  determine,  254,  550. 

application  by  whom  made,  550. 

expenses,  550. 
land  tax,  grant  of  rent-charge  for  redemption  of,  273,  274. 
Lands  Clauses  Act,  sale  under,  in  consideration  of,  770. 
mortmain,  when  g^rant  of  rent- charge  is,  383. 
objects  of  charity  rent-charge,  right  to  nominate,  does  not  pass  with  gnat 

of  hmd,  311. 
official  trustee  of  charity  lands,  vesting  in,  512. 
parties,  who  should  be,  to  action  to  establish,  326. 

partition  by  land  commissioners,  inequality  in,  may  be  compensated  by,  271. 
purchase  of,  power  of  charity  comnussioners  to  authorize,  492. 
purchaser  only  liable  for,  during  his  own  time,  291. 
purchaser  witiiout  notice  boimd  by,  292. 

not  where  no  person  to  clum,  295. 

or  where  rent-charge  equitable,  292. 
redemption  of,  on  charity  manor,  255,  753. 

proceeds,  application  of,  255,  763. 
redemption  of,  power  of  charity  commissioners  to  authorize,  253,  492. 

arrears  must  be  paid  up  before,  492. 

compromise,  usually  enected  by  way  of,  488,  492. 

form  of  order,  492. 

investment  of  proceeds,  258,  492,  493. 

price,  492. 

procedure,  493. 

who  must  apply,  492. 
school  not  existing,  for,  how  applied,  33. 
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BENTS  AND  PROFITS, 

aooonnt  of,  how  far  carried  back,  302,  303. 
Conrt  has  disoretion  aa  to,  303. 
formerly  said  to  be  six  years,  302. 
periods  for  which  aoconnts  haye  been  directed,  303 — 305. 
setting  aside  lease  or  sale,  on,  290,  291. 
usually  from  commencement  of  action,  304. 
when  not  directed,  805. 

where  no  neglect  or  error  alleged,  806. 
where  prejudicial  to  charity,  305. 
corporation,  account  ag^ainst,  306. 

in  gfross  case  from  foundation  of  charity,  303. 
innocent  breach  of  trust,  account  in  case  of,  302 — 305. 
purchaser  not  liable  for,  accrued  before  his  time,  291. 
reference  to  Attorney-General  as  to  amount  due,  305,  n. 
rent-char^  charity,  in  case  of  land  subject  to,  291. 
setting  aside  sale  or  lease,  on,  290,  291. 

trustees,  account  against,  how  far  Statutes  of  Limitation  apply  to,  295, 
302,  306. 

RENTS  AND  SERVICES,  forfeiture  in  mortmain  does  not  affect,  385. 

REPAIRS, 

gOTeming  body  of  endowed  school,  power  of,  to  make,  636,  687. 
schemes,  proyisions  of,  as  to,  820,  832,  833,  846,  847,  854. 

REPAIRS  AND  IMPROVEMENTS, 

charity  commissioners,  power  of,  to  authorize,  265,  484,  485. 

expenditure  of  capital  recouped  out  of  income,  265,  266,  486,  487.     See 

Capital. 
mortgage,  raising  funds  by,  265,  272,  485. 

direction  as  to,  486,  487. 
not  afPected  by  Act  or  decree  proyiding  for  approval  of  Court,  581, 582. 
order  for,  486 

statement  with  plans  &c.  must  be  submitted,  486. 
compensation  for,  when  lessee  entitled  to,  257,  258,  290,  291.     See  Iicpbovb- 


REPARATION  of  building  includes  rebuilding,  104. 

"REPARATIONS   ORNAMENTS  AND   OTHER  NECESSARY  OOCA- 
SIONS  "  of  church,  meaning  of,  104. 

REPORT, 

charity  commissioners,  of,  519,  520. 

under  City  of  Lond.  Paroch.  Charities  Act,  722,  723. 

under  End.  Schools  Acts,  649. 

under  Welsh  Interm.  Educ.  Act,  667. 
inquiries,  of,  held  by  assistant  commissioners.      See  Abssstaxt  Cokmib- 

BIONEBS. 

REPOSITORY, 

charity  commissioners,  of,  deposit  of  deeds  &c.  in,  515,  516. 
power  to  retain  documents  in,  574. 

REPRESENTATIVE    TRUSTEES    OR    GOVERNORS.      See    TRmm ; 
GoTZBNnro  Body. 

REQUIEMS  for  soul,  gift  for,  superstitious,  23.    See  Pbatbbs. 

RESERVATION  OR  CONDITION  IN  FAVOUR  OP  ASSUROR, 
once  to  charity  must  not  contain,  27,  386. 

RESERVE  PRICE.    See  Sals. 

RESIDENCE, 

master,  of,  82,  n. 

exemption  for  ill-health,  82. 
is  question  for  visitor,  78. 
trustee,  of,  191.    See  Tbubtki. 
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RESIDUE, 


charity,  gfift  to,  of  residue  after  satisfying  unlawful  purpose,  43,  45. 

gift  to,  may  be  applied  cy-prh  notwithstanding  residue  giTea  i 
144. 
contrary  intention,  144. 
marshalling,  64. 
meaning  of,  64. 

Mortmain,  Statute  of,  gift  Toid  under,  faUi)  into,  418. 
pure  personalty,  direction  that  residne  shall  oonedflt  of,  63,  64. 
superstitious  gift  falls  into,  26. 

BESIGKATIOK,  BOND  OF.    8^  Sohooijcasieb. 

RESULTINO  TRUST, 

faUed  gift,  in  case  of,  418,  419. 

ntor,  to,  daring  life  avoids  assurance  to  charity,  390. 
e,  none  of,  where  application  postponed,  54. 
surplus,  of,  when  undisposed  of,  63. 
secret  trust,  in  case  of,  419. 


REVERSION, 
grant  of,  U 
sum  secured  on,  wlien  cannot  be  bequeathed  to  charity,  401 


grant  of,  to  charitv  when  void  under  Statute  of  MoHanain,  391. 
i,  wne  "    ■  "    ■ "" 


REVOCATION, 

assurance  to  charitv  must  be  without  power  of,  27,  386. 
legacy  in  will,  of,  by  invalid  legacy  substituted  by  codicil,  46. 

RIVER,  bequest  of  right  to  lay  chains  in,  void  under  Statute  of  Mortmain,  402. 

ROAD,  i 

charity  commissioners,  power  of,  to  authorize  maldng  of,  265,  485.  | 

raising  funds  for,  by  mortgage,  485. 
covenant  as  to,  may  be  inserted  in  assurance  to  charity,  27,  386. 

ROMAN  CATHOLIC  BISHOP, 

effect  of  making,  trustee  of  charity,  177. 

gift  for  Roman  Catholic  bishop  and  successors  void,  10. 

ROMAN  CATHOLIC  CHAPEL.    See  Chapkl. 

ROMAN  CATHOLIC  CHARITIES  ACTS, 
Roman  Catholic  Charities  Act,  1832, 

Roman  Catholics  how  far  placed  on  same  footing  as  Protestant  Dis- 
senters by,  20,  678. 
Roman  Catholic  Charities  Act,  1860, 

Act  for  suppression  of  monastic  societies  not  affected  bv,  579,  580. 
Sect.  1.  Charities  for  lawful  purpcMBcs  not  invaUdated  by  addition  w 
imlawful  trust;    apportionment  and  application  to  lawfoi 
purposes,  24,  25,  101,  142,  161,  339,  676,  677. 

2.  No  proceedings  to  be  instituted  as  to  deah'ngs  with  Boma& 

Catholic  charities  prior  to  2  &  3  Will.  IV.  o.  116.  .677,  678. 

3.  Enrolment,  578. 

4.  Expense  of  enrolment  [Repealed],  578,  579. 

5.  Ascertainment  of  trusts  from  usage,  121,  579. 

6.  Act  not  to  prejudice  past  or  pending  proceedings  or  fctfcot 

adverse  possession,  579. 

7.  Act  not  to  affect  provisions  as  to  suppression  of  t^&^^ 

orders,  20,  579,  580. 

8.  Interpretation  of  **  charity,"  580. 

9.  Short  title,  580. 
10.  Extent  of  Act,  580. 
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ROMAN  CATHOLICS.    See  Mohaotic  Socebtt. 

apportionment  of  charitable  trusts  for,  where  partly  superstitioiiB,  24,  25, 
839,  461,  676,  677. 
by  charity  commissioners,  151,  676,  577. 
by  judge  at  chambers,  496,  497,  576,  577. 

application  to  yalid  trusts,  151,  677. 

scheme,  establishment  of,  677. 

trustees,  appointment  of,  677. 

who  may  apply,  576. 
Chant.  Trusts  Act,  formerly  exempt  from,  21,  n.,  461,  522,  656,  657,  577. 

expiration  of  exemption,  21,  n.,  461,  524,  677. 
charitable  trusts  for,  not  inyalidated  by  addition  of  superstitions  uses,  24, 
26,  576. 
right  to  have  executed  by  Court,  21. 
college  of,  ffift  for,  yalid,  21 . 

formernr  superstitious,  19. 
extension  of  time  for  enrolment  in  case  of,  422,  678. 

expense  of  enrolment,  repealed  provisions  as  to,  678,  679. 
inhabitants,  may  Tote  at  election  of  yicar  b^,  209. 
legal  proceedings  as  to  charities  of,  restriction  on,  577,  578. 

except  in  case  of  fraudulent  conversion,  578. 
monks.    See  Moviflno  Sogibxt. 
oigan  and  organist,  gift  to  provide,  good,  22. 
papal  supremacy,  g^  for  inculcating,  whether  void,  19,  23. 
pnest,  gift  for,  charitable,  10,  21. 

formerly  superstitious,  19. 
religion  of,  gift  to  maintain,  charitable,  10. 
superstitious,  g^  for  benefit  of  Boman  Catholics,  formerly,  IP. 

relief  from  law  of  superstitious  uses,  20. 
trusts  for  schools  ohapds  and  charitable  purposes  of,  valid,  20,  21. 
usage,  when  trusts  ascertained  from,  26,  121,  679. 

not  where  there  is  instrument  of  foundation,  679. 

BOHAN  LAW,  mortmain  provisions  in,  871,  n. 

BOMILLT'S  ACT.    See'Bmmoit. 

Att-Oen.  ma^  petition  under,  332,  608. 

charity  commisaionen,  leave  of,  when  required  to  petition  under,  99,  332, 

386,  480. 
discretion,  Court  has,  to  refuse  to  make  order  under,  329,  831. 
irreg^ular  petition,  order  on,  discharged,  332. 
jurisdiction  on  petition  founded  on,  328. 
petition  under,  now  presented,  332. 

requires  fiat  of  Att.-Gen.,  329,  332,  836. 

siffnature  and  attestation,  328,  832. 

wno  mav  present,  828,  508. 
provisions  of,  828,  829. 

respondents  to  petition,  who  should  be,  882,  833. 
service  of  petition,  382,  883. 

on  Att.-Gen.  not  necessary,  833. 
stamp  duty,  exemption  from,  of  proceedings  under,  829,  360. 
trustees  and  etttuie  que  trustf  confined  to  cases  between,  329. 
where  applicable. 

Act  of  Parliament,  to  determine  whether,  should  be  applied  for,  331. 

construction,  as  to  question  of,  330,  331. 

ev'prh  application,  to  direct,  331. 

election  to  scholarship,  to  set  aside,  314,  331. 

proportions  in  which  charitable  objects  entitled,  to  determine,  331. 

sale  or  exchange,  to  direct,  260,  881. 

scheme,  to  consider  or  alter,  331. 

schoolmaster  improperly  dismissed,  to  reinstate,  331. 

trustees,  to  appoint,  183,  331. 

extinct  corporation,  in  place  of,  186. 
where  inapplicable, 

adyerse  claim,  in  case  of,  830. 

breach  of  trust,  to  repair,  330. 
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BOMILLY'S  AOT'-eoHtmued. 
where  insppUoable — continued, 

oompUoated  oircumstanoes,  in  case  of,  330. 
oonstmctiTe  trust,  in  case  of,  330. 
lease,  to  set  aside,  330. 

legal  estate,  where  whereabouts  of,  donbtfnly  330. 
trostees,  to  determine  validity  of  appointment  of,  330. 
number  of,  to  increase,  183,  330. 
powers  of,  to  determine  extent  of,  330. 

BOYAL  EXCHANGE  ASSURANCE  exempt  from  mortmain,  431. 

ROYAL  FOUNDATION,  Crown  visitor  of,  72. 

ROYAL  GEOGRAPHICAL  SOCIETY,  gift  to,  charitable,  15. 

ROYAL  HUMANE  SOCIETY,  gift  to,  charitable,  15. 

ROYAL  INSTITUTION,  exception  of,  from  provisions  as  to  conveying  land  for 
scientific  institutions,  428. 

ROYAL  LITERARY  SOCIETY  OF  LONDON,  gift  to,  charitable,  15. 


ROYAL  NATIONAL  LIFEBOAT  INSTITUTION, 

gift  to,  charitable,  15. 

removal  of  condition  as  to  stations  of  boats,  147,  148. 

ROYAL  SOCIETY, 

civil  corporation,  is,  68. 
gift  to,  charitable,  15. 

ROYAL  SOCIETY  FOR  PREVENTION  OF  CRUELTY  TO  ANIMAI5, 
gift  to,  charitable,  16. 

ROYALTY.    See  Rent. 

RUGBY.    See  Public  School. 

Grammar  Schools  Act,  exemption  from,  767. 
mortmain,  exemption  from,  427. 

RULES  OF  COURT, 

chambers,  as  to  applications  at,  and  appeals  from,  power  to  frame,  498. 
County  Courts,  as  to,  power  to  frame,  509,  510. 
fees,  as  to,  power  to  frame,  498. 
of  County  Courts,  609,  510. 
R.  S.  C.  1883,  Ord.  XVI.  r.  9.  .323,  n. 
r.  11.. 326,  n. 
r.  20.. 316,  n. 
Ord.  XVII.,  317,  n.,  326,  n. 
Ord.  XX.  r.  6..320,  n. 
Ord.  XXVin.,  320,  n. 
Ord.  XXXI.  r.  5.. 327,  n. 
Ord.  LII.  r.  18.. 342,  n. 
Ord.  LV.  r.  2(2)..342,  n. 
r.  2(7)..341,  n. 
r.  13.. 338,  n. 
r.  13a..  184. 
r.  14..  340. 
rr.  32,  33.. 333,  n. 
rr.  40—43 . .  333,  n.,  354,  n. 
Ord.  LXV.  r.  1..354. 

rr.  24,  25.. 340. 

RURAL  AUTHORITY.    See  LooiL  Aijthoeitt. 
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SACKED  HABMONIG  SOCIETY,  gift  to,  not  charitable,  16. 
SAILOBS,  mainteuanoe  of  siok  and  maimed,  dharitable,  1,  442. 

ST.  BARTHOLOMEWS  HOSPITAL, 
land  tax,  how  far  exempt  from,  369. 
Lord  Brongham*8  Commission,  exempt  from,  448. 

ST.  BEES,  College  of,  exempt  from  Grammar  SohooU  Act,  767. 

ST.  DAVID'S,  College  of,  exempt  from  Grammar  Schools  Act,  767. 

ST.  GEORGE'S  HOSPITAL  exempt  from  mortmain,  433. 

ST.  EATHERINE'S  DOCK  STOCK  can  be  bequeathed  to  oharitj,  403. 

ST.  PAUL'S  SCHOOL  exempt  from  Grammar  Schools  Act,  767. 

ST.  THOMAS'  HOSPITAL, 

land  tax,  how  far  exempt  from,  369. 

Lord  Brougham's  Commission,  exempt  from,  448. 

SALARY, 

action  for,  when  requires  leave  of  charity  commissioners,  477,  478,  482. 

assistant  commissioners,  of,  692. 

charity  conmiissioners,  of,  653,  654,  700. 

parish  officials,  of,  restriction  on  paying,  ont  of  funds  of  City  of  London 

charities,  720,  721. 
repealed  proTisions  as  to  salaries  of  charity  commissionerB,  468,  535. 
staff  of  charity  commission,  of,  653,  654. 

SALE, 

account  of  present  ralue  of  land  improperly  sold,  302. 
advowscm,  of,  252,  253.     See  Abtowbon. 
charities,  of  estates  of,  said  to  be  seldom  justified,  250. 
oharity  oommissloners,  under  authority  o^ 
abstract  must  show  compliance  with  Acts,  491. 
appHcation  to,  for  authority  to  sell,  490. 

form  of,  802,  803. 
City  of  Lond.  Paroch.  Charities  Act,  under,  719,  720. 

payment  of  proceeds  to  official  trustees,  720. 
conditions  of  sale,  490,  491. 

forms  required  to  be  inserted,  804,  805. 
oosLTeyanoe.    See  infra  Conveyance. 

form  of,  where  official  trustee  joins,  805. 

need  not  be  submitted  to  charity  conmussioners  unless  official 

trustee  joins,  491. 
official  trustee  may  be  ordered  to  join  in,  491,  512,  551. 
but  oonouzrence  unneoessaxy,  486,  491. 
does  not  enter  into  covenants,  491,  805. 
purchaser  may  requiro  oonourrence  o^  491. 
costs  incidental  to,  paid  by  purchaser,  490. 

order  of  charity  commissioners  as  to,  how  effected,  551. 
inquiry  before  makmg  order,  489. 
investment  of  purohase-money,  253,  279,  489,  491,  551. 
how  usually  invested,  802. 
in  purchase  of  land,  279,  551. 
under  City  of  Lond.  Paroch.  Charities  Act,  720. 
local  notice  of  sale,  490. 
order  confirming  sale,  490,  491. 
original  contract  to  be  submitted  to,  491. 
payment  of  purdhase-money,  491. 
place  of  wonhip.    See  is^fira,  Plaoe  of  worship, 
power  of,  to  authorize  sale,  253,  489. 

not  affected  by  Act  or  decree  providing  for  approval  of  Court,  581, 

582. 
not  affected  by  Allotments  ExtenaioB  Act,  1882.  .258,  489,  687. 
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charitj  oommifisioners,  ander  aathority  of — ccntinued. 

procedure  of  charity  commiflmoners,  490,  491. 
auction^  on  Bale  by,  490,  491. 
private  contract,  on  sale  by,  490. 

proviBional  contract  when  shoiud  be  entered  into,  490. 

report  of  surveyor,  490,  803. 

inBtructionB  to  be  given  to  surveyor,  803,  804. 
what  should  be  stated  in,  490. 

reserve  price,  490,  491. 

scheme,  when  order  for  sale  made  by  way  of,  491. 

site,  for  removal  of,  253,  491. 
conditions  of  sale.     See  mpra^  Charity  oommissionerB. 
conveyance.    See  eupra^  Charity  commiBsioners. 

majoriir  of  trustees  may  execute,  254,  586,  587. 
and  on  behalf  of  official  truistee,  587. 

trustees  selling  may  insist  on  executing,  251,  n. 
corporation  whether  can  sell,  252. 

oonmion  law  rule  as  to,  252,  n. 
Court,  when  ordered  by,  250. 

for  removal  of  site,  250. 

juriBdiction  of,  249,  260. 

leave  of  ohari^  oommissionerB  not  required,  250. 

refusing  sale  may  authorize  lease,  257. 

Bomilly's  Act,  under,  331. 

where  no  funds  to  repair  property,  250. 

will  not  authorize  lees  thim  all  the  trustees  to  sell,  234. 
ecclesiastical  corporation,  of  property  of,  270. 
improvements,  allowance  for,  on  setting  aside,  290,  291. 

except  where  no  account  of  back  rents,  290,  291. 
incorporation,  powers  of  trustees  not  affected  by,  252,  674. 
inquiry  whether  sale  beneficial,  250. 
lai^  tax,  for  redemption  of,  273.    See  Lasd  Tax. 
Lands  Clauses  Act,  under.    Sfe  Liims  Claubbb  Act. 
literary  and  scientific  institutions,  for  providing,  254,  255. 
place  of  worship,  of  regfistered,  ohaiitr  commissioners  may  aatbodze,  589, 690. 
for  removal  of  site,  590. 
order  when  made,  590. 

power  of  trustees  to  Bell  not  restricted  by  Chaiit.  Trusts  Acts,  590. 
power  of,  does  not  authorize  sale  in  contravention  of  Statute  of  Mortmaiiif 

398. 
power  of,  authorizes  lease  with  option  of  purchase,  259. 

when  presumed,  251,  252. 

whether  trustees  having,  are  persons  "absolutely  entitled"  under 
Lands  Clauses  Act,  281,  282. 
presumption  that  charity  property  not  intended  to  be  alienated,  249,  250. 
private  chapel,  of,  to  ecclesiasticai  commissioners  set  aside,  289. 
purchaser  not  liable  for  rent  accrued  before  his  time,  291. 
Bomilly's  Act,  under,  381. 
school  board,  of  land  of,  486,  489. 
setting  aside,  251,  252,  288,  289.    See  SsEnira  Abibb. 
trustees,  by, 

absence  of  express  power,  notwithstanding,  251. 

burden  of  proof  that  sale  beneficial  is  on  purchaser,  251. 

for  removal  of  site,  251. 

Lands  ClauBes  Act,  under.    See  LAin)s  Clauses  Act. 

majority  of,  power  of,  to  carry  into  effect,  234«  586,  587. 

not  where  sale  defeats  objects  of  charity,  251. 

restriction  on,  by  Charit.  Trusts  Acts,  253,  547,  548. 
does  not  apply  in  case  of  exempted  charities,  624. 

sale  by,  unsafe,  251. 

SALVATION  ABMT,  gift  to  superintendent  of,  paid  without  scheme,  127. 

SANITABY  AUTHORITT,  transfer  to,  of  land  for  allotments,  685,  697. 

SAVINGS  BANK, 

Charit.  Trusts  Acts,  exemption  from,  522. 

duty  on  corporate  and  unincorporate  bodies,  exemption  from,  866. 
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SAVINGS  BASK-eontinued. 

investmexit  m,  by  trustees  or  treasurer  of  charitable  institutioii,  276. 
no  forfeiture  or  penalty  incurred  by,  277. 
receipt  of  treasurer  trustee  &c.  sufficient  discharge,  277. 

SCHEME, 

abroad,  not  of  charity,  46,  127. 

Act  of  Parliament,  not  of  charity  goTemed  by,  89,  90,  662.    See  Act  of 
Pabuaxxnt. 
jurisdiction  expressly  giyen,  90,  129,  562. 
matters  not  proyided  for  by  Act,  90,  129. 
priyate  Act  required,  662. 

proposal  to  empower  charity  commissioners  to  yary  scheme  established 
by  priyate  Act,  462,  463,  662. 
Act  of  Paniament  when  required  to  establish,  133,  133,  n.,  231,  662. 

power  of  charity  commissioners  to  frame  scheme  requiring,  616 — 619. 
See  infrot  Requiring  authority  of  Parliament, 
action,  settled  in,  may  be  altered  on  petition,  334. 
allotments,  when  provision  for,  must  be  made  in,  136,  162,  696. 
alteration  of,  130,  131,  662.    See  Aiobbatiov  op  Sohsxb. 
alteration  of  trusts  by,  cannot  cause  forfeiture,  109. 

may  render  condition  of  forfeiture  inoperatiye,  109. 
annual  parliamentary  grant,  of  school  receiying,  602.    See  infra,  Elementary 

Bohoot. 
beneficiary  corporation,  of,  663. 

form  of,  831  et  »eq, 
burial  ground,  disused,  for,  when  refused,  136,  137. 
chambers,  apportionment  of  legacy  at,  without  scheme,  127. 

jurisdiction  at,  to  establish,  338.     See  Chaxbsbs,  PaoosBDiNae  nr. 
procedure  for  settling,  340,  341. 

attend,  who  may,  341,  Add.  p.  xoiy. 
Att.-G^en.  when  must  be  present,  341. 
Court,  adjournment  into,  341. 
filing,  341. 
office  copies,  341. 

order  usually  refers  to  copy  filed,  341. 
person  not  served  how  may  raise  objections,  341,  n. 
scheme  when  directed  without  reference  to,  341. 

dharity  oommlasioners,  under  authority  ofi 

Act  of  Parliament,  not  in  case  of  charify  governed  by,  562. 

proposed  power  to  vary  private  Act,  452,  463,  562. 
Act  of  Parliament,  power  to  frame  scheme  requiring.     See  infra, 

Beauiring  authority  of  Parliament, 
appeal,  133,  567. 
application  for  scheme  how  made,  811,  812. 

what  information  must  accompany,  812. 
charter,  charity  regrnlated  by,  662.     &fe  Chabtbb. 
deposit  and  inc^>eotion  of  order,  567. 
evidence  of  scheme,  636. 
form  of  application  for  approving  provisional  appointment  of  trustee 

or  goyemor  under  scheme,  814. 
foxm  of  application  for  scheme,  810,  811. 
fonn  of  oraer  establishing,  559,  660. 

fuel  allotment,  of,  135,  162,  767,  758.    Su  Fuel  ALLOTMXirc. 
jurisdiction  to  establish,  659. 

when  only  on  application  of  trustees,  565. 
letting,  scheme  for,  133,  265,  552. 
municipal  corporation,  dissolved,   scheme  of  property  of,  135,  465, 

780,  781. 
notice  before  making  order,  566.    See  Koxxob. 

not  of  modified  order,  584. 

to  trustees,  664,  565. 

except  where  privy  to  application,  684. 
objections  and  suggestions,  566. 
outline  of  powers,  132 — 135. 

prison  charity,  of,  136,  682,  683.    See  Pboov  Cbabitt. 
procedure  for  obtaining  scheme,  811,  812. 
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charity  oommijwionera,  under  Baihonfj  cd'—^mtmued. 

raference  to,  of  queatioiis  arismg  in,  76,  77,  616. 
fcxnnB  of  oUosefl,  826,  827,  831,  835,  847. 

who  may  apply,  568,  666,  811. 
charter,  in  caae  of  charity  goremed  by,  89  et  teq.,  562.     Set  Chabzbb. 

corporation  extinct,  91,  92,  129. 

foundation,  charter  suheeqnent  to,  92,  129. 

matters  left  unprovided  for,  90,  129. 
City  of  Lond.  Paroch.  Ghaiitiee  Act,  under.    See  Cirz  of  Lqbdov  Fabo* 

aHXAL  Ghabhibs  Act,  1883. 
Coonty  Court,  juziadiction  of,  to  establish.    Set  Courtt  Comr. 
Court  does  not  usually  part  with  fund  without,   125.     See  imfre,  When 
required. 

jurisdiction  of,  to  establish,  89,  125  et  teq.    See  Court. 
under  Bomilly*s  Act,  331. 
Court  of  Session,  reference  to,  to  settle  scheme  of  Scotch,  charity,  128. 

who  authorized  to  apply,  128. 
discretion  of  trustees  not  interfered  with  by,  128,  129.     See  DmaasnaB. 

unless  actinff  improperly,  129. 
dissenters'  chapds  and  schools,  of,  122,  589,  590.    See  Ghafbl. 
ecclesiastical  commissionerB  whether  may  attend  settlement  cfi,  Aid.  p.  xcir. 
elamentary  school,  of,  602. 

approval  of  education  department,  602. 

provisions  of  scheme  of,  167. 
employment  of  persons  to  prepare,  585. 
Endowed  Schools  Acts,  under.     See  Ehdowxd  Sghoou  Aoeb. 
failure  of  gift  forming  part  of  impracticable  scheme,  46. 
field  gardens,  for  appucation  of  fuel  allotment  as,  135,  162,  757. 
forfeiture,  cannot  cause,  109. 

may  render  condition  of,  inoperative,  109. 
forms  of  schemes, 

almshouse,  831  et  seq, 

apprenticing,  821. 

benefidary  corporation,  831  et  seq, 

dissolved  municipal  corporation,  849  et  teq. 

educational,  821— >823,  821,  n.  eteeq. 

poor,  824—826,  827  et  seq, 

prison  charity,  849. 

Weeleyan  Methodist  chapel  and  minister's  house,  836. 
fotmder's  wishes,  regard  paid  to,  in  settling,  130. 

expressed  in  unattested  codicil,  130. 

Sithered  from  other  parts  of  will,  130,  153,  153,  n. 
ough  result  may  be  to  defeat  intention,  130. 
fuel  allotment,  for  application  of,  135,  162,  757.     See  Fuel  ALuyaasT. 
governors,  number  of,  provided  for,  195. 
Grammar  Schools  Act,  under,  762. 
infidels,  of  fund  for  converting,  33. 
lease,  building,  clause  authorizing,  struck  out,  258, 486. 
fines,  on,  clause  authorizing  not  inserted,  262. 
<*  indigent  or  improper  person,"   clause  against  leasing   to,  struck 

out,  258. 
lives,  for,  clause  authorizing  not  inserted,  261,  262. 
liberal  spirit  should  prevail  in  settling,  130. 
municipal   corporation,    dissolved,    as    to    property  of,    135,    200,   465, 

730,  731. 
new,  establishment  of,  130,  181.    See  Az/teratiok  of  Sghexb. 
officers  not  removed  by,  193. 
petition,  settled  on,  may  be  altered  in  action,  334. 
place  of  worship,  of,  charity  commissioners  may  establish,  589,  590. 
prison  charity,  of,  charity  commissioners  may  establish,  135,  682,  683.    Ste 

PfiisoN  ChIbttt. 
rates,   when  rejected   as  tending  to  relieve,    106,   161.    See  Tabogbul 

JaiKLOCFm  * 

recreation  ground,  as  to  management  of,  425,  756. 

for  amplication  of  fuel  allotment  as,  135,  162,  757,  758. 
regard  paid  to  other  charitable  objects  named  by  donor,  153,  153,  n. 
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SCHEME  -^(mtimted, 

requiring  authoritj^  of  Parliament) 

charity  oommiBsionerB,  power  of,  to  frame,  133,  231,  450,  616^519. 
approval,  616 — 618. 
certifioate  of  approTal,  619. 
deposit  of  certmoate,  619,  664. 

of  proyiaicmal  scheme,  517,  564. 
inquiry,  617,  618.    8ec  Ikquibt. 
notice,  516,  617,  619. 
objections,  517. 
disase  of  powers,  450,  616. 

proposed  substitation  of  End.  Schools  Acts  procedure,  462. 
recommendation  of  select  committee  of  1884 . .  463,  464. 
report  to  Parliament,  schemes  to  be  included  in,  519,  520. 
Boman  Gatholic  charities,  of,  partly  saperstitions,  577. 
Bomilly's  Act,  imder,  831. 
sale  by  way  of,  491. 
school  impracticable,  of  fond  for,  33. 

transfezred  to  scdiool  board,  as  to  rerenne  of,  172,  178. 
schoolmaster,   Conrt  may  authorize  appointment  of,    subject  to  future 

scheme,  226,  227. 
Trustee  Belief  Act,  whether  of  funds  in  Court  under,  without  leare  of 

charity  commissioners,  480. 
trustees,  appointment  of,  196,  660.     See  New  Tbxtsteb. 
constitntion  of  body  of,  by,  660.    See  Tbubtsb. 
existing,  not  removed  by,  193. 
unauthorized  cy^pris  application  no  objection  to,  183. 
visitation,  of  chaxit]^  subject  to,  94. 

visitatorial  powers,  insertion  of  dausee  giving,  to  charity  oommissionen,  76, 
77,  616. 
forms  of  ckiuses,  826,  827,  831,  835,  847. 
Welsh  Intenn.  Educ.  Act,  under.    SeeWvsJBS.  TjxraaiEDUTB  EsfUOAXXOV 
Aor. 

when  not  required,  125—127. 
abroad,  in  case  of  charity,  127. 
annual  sums  distributable  at  discretion,  126,  127. 

or  for  specified  objects,  127. 
apportionment  at  Chambers,  127. 
chapel,  legpacy  to  trustees  of,  126. 

charitable  institution,  legacy  for  general  funds  of,  126,  126. 
immediate  distribution,  nind  for,  127. 
officer  of  charitable  institution,  legacy  to,  126,  126. 

when  reaulred,  128, 129. 

breach  of  trust,  in  case  of,  129. 

charitable  institution,  legacy  to,  on  special  trusts,  126. 

ey'prh  application,  in  case  of,  129. 

discretion,  when  in  case  of  legacy  distributable  at,  128. 

increased  income,  in  case  of,  129. 

indefinite  gift,  in  case  of,  129. 

where  deemed  advisable,  129. 

where  no  hand  to  execute  trusts,  129. 

SCHOLAR.    iSlMCoLLBOB;  EzRiBinov;  Sohool. 

competitive  examination,  what  regpird  to  be  paid  to,  in  electing,  818. 

election,  improper,  when  set  aside,  314,  331. 

free  school,  mtroduction  of  paying  scholars  in,  1 65, 1 66,  n.  See  Fbxb  School. 

maintenance  of,  charitable,  1,  442. 

payment  to,  improperly  elected,  allowed,  314. 

removal  of,  by  visitor.    See  Colleoe. 

SCHOLARSHIP.    See  ExmsniON. 

SCHOOL, 

admission,  old  law  as  to.    5m  Fbbb  Scbool  ;  Q&iiouB  School  ;  Gbaiocab 
Schools  Act. 
provisions  of  endowed  sohool  scheme  as  to,  843,  844. 
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amnnn}  pArliamentaiy  grant,  reoeiymg.    Sm  Eudcentast  Schooi.. 

oertifioate  of  education  department  conclusive  as  to  receipt  of,  602. 

End.  Schools  Acts,  when  exempt  from,  601. 

scheme  for,  how  made,  602. 
oi^ihedral.    See  Cathedbal  Schooz.. 
Chajit.  Usee,  exemption  from  Statute  of,  where  having*  special  visitor, 

446. 
Church  of  England.    See  Ghubch  of  England  Sohool. 
college  or  osthechal,  connected  with,  is  eleemosynary  corporation,  69. 
discipline  in,  visitor  does  not  interfere  with,  82. 
dissenting,  ^iH  for,  valid,  21. 

superstitious,  gift  for  dissenting  school  formerly  was,  19. 

usage  when  conclusive  as  to  right  to,  119,  120. 

when  estahlished  on  trusts  of  model  deed,  122,  122,  n. 
district,  for,  non-existent,  cy-prh  application  of  gift  for,  33. 
education,  course  of,  under  old  law.    See  Gbaxxab  Schooz.. 

under  endowed  school  scheme,  844. 
elementary.    See  Eudckhtabt  School. 
endowed  school.    See  Endowed  Schools  Acts  ;  Educational  EnDomaaiT.  [ 

endowed  sohool  scheme,  provisions  of,  I 

admission,  843,  844.  ; 

boarding  and  tuition  fees,  843. 

course  of  instruction,  844. 

examination,  844. 

prizes,  845. 
End.  Schools  Acts,  what  subject  to.    See  Endowed  Schoou  Acis. 
erection  of,  gift  for,  charitable,  5. 

even  for  sons  of  gentlcanen,  5. 

where  void  tmder  Statute  of  Mortmain.     See  'PsBaoiSAUTY  to  be  laid 
OUT  IN  Land. 
examination,  provision  of  endowed  school  scheme  as  to,  844. 
fees  in  elementary  school,  640. 

in  free  grammar  school,  166. 

provision  of  endowed  school  scheme,  843. 
free  school.     See  Fbeb  School. 
^^rammar  school.    See  G-kahtkab  School. 

mcome  tax,  trust  to  build  and  ropair  school  whether  exempt  from,  363. 
internal  regulation  of,  when  question  for  visitor,  92,  93. 
maintenance  of,  charitable,  1,  6,  442. 
model  deed  of  Wesleyan  Methodist,  122. 
monks,  of,  gift  for  clothing  children  in,  good  in  Ireland,  22. 
non-existent,  gift  for,  when  upheld,  34. 

how  applied  cy-prh,  33,  150. 
poor  boys,  for,  not  confined  to  boys  receiving  parish  relief,  106. 
prizes,  provisions  of  schemes  as  to,  822,  846. 
registration,  when  exempt  from,  284,  285. 

roligious  instruction  under  old  law.      See  Gbaiocab  School  ;  Chubgh  07 
England  School. 

under  endowed  school  scheme,  609—618,  840,  841. 
Roman  Catholic,  gift  for,  valid,  20,  578. 

formerly  superstitious,  19. 
school  board  school.     See  School  Boabd. 
schoolmaster,  legacy  to,  may  be  charitable  gift  to  school,  103. 
site,  power  to  ffive.     See  Site. 

removal  of.     See  Site. 
union  of  schools  under  Grammar  Schools  Act,  164,  764. 
voluntary  subscriptions,  whero  dependent  on,  Court  reluctant  to  intofere, 

526,  526. 
waste,  grant  of  parcels  of,  for,  436. 

SCHOOL-BOARD, 

application  of  endowment  after  transfer  to,  161,  172,  173,  256,  267. 

when  paid  to  school  board,  256,  257. 
educational  endowment,  when  may  be  trustees  of,  244. 
fees,  relief  from,  not  diisqualification  for  franchise,  370. 
mortmain,  power  to  hold  land  in,  431. 
no  objection  to  trustees  of  Churoh  of  England  school  that  they  mMj 

transfer  to,  192. 
religious  teaching,  none,  in  sohool  of,  173,  266,  n. 
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BCHOOIa-BOARD—eonHnued. 

sale  lease  or  exchange  of  land  of,  486,  489. 

with  consent  of  education  department,  486,  489. 
fdte  for  school  of,  power  to  giYe,  244,  439. 
transfer  of  school  to,  256. 

objections  how  raised,  256. 

SCHOOL-HOUSE, 

^issenting,  appointment  of  trustees  of,  under  Peto*s  Act,  179.. 
injunction  to  restrain  master  from  occupying,  223. 
recovery  of,  when  held  over  by  master,  227,  228,  570,  571. 

SCHOOLMASTER.    See  Offioeb. 

account  against,  when  directed,  301,  305. 

not  in  case  of  innocent  misapplication,  305. 
action  to  have  surplus  applied  for  his  benefit,  is  necessary  party  to,  326. 
appointment  of,  218  ^<  Mg.,  311,  312. 

founder  and  his  heirs,  by,  218. 

improper,  may  be  dec^red  void,  223. 
by  Lord  Chancellor  as  visitor,  219. 

instrument  of  foundation  or  scheme,  provisions  of,  must  be  observed,  218. 

majoritv  of  electors  may  appoint,  218,  234. 

mode  of,  when  question  for  visitor,  93. 

old  law  as  to,  how  far  rendered  obsolete  by  End.  Schools  Acts,  637. 

reference  to  Att.-Oen.  to  consider  alterations  as  to,  219. 

usage,  effect  of,  218. 

visitor,  by,  82,  93,  218. 

void  elections  will  not  authorize  visitor  to  appoint,  82. 

where  imcertain  who  entitled  to  appoint,  219. 

writing,  need  not  be  in,  218,  n. 
appointor  cannot  appoint  himself,  220. 
attendance  of,  166,  n. 
bond  of  resignation,  221. 

object  of,  221. 

where  corruptly  imposed,  Att.-Gto.  may  interfere,  222. 

whether  valid,  221.  222. 
eeitui  que  trust,  when  schoolmaster  is,  224,  225. 

Court  will  interfere  notwithstanding  charity  subject  to  visitation,  95. 
Church  of  England  school,  of,  should  belong  to  church,  220. 

dissenter  when  appointed,  220. 
City  of   Lend.   Faroch.  Charities    Act,   religious   doctrines    immaterial 

under,  724. 
oorporaiaon,  maj  be,  69,  221. 
Court  when  will  interfere  as  to  election  or  removal  of,  where  school  subject 

to  visitation,  95. 
duty,  removal  for  neglect  of,  225. 

not  for  mere  misunderstanding,  225. 
endowed  school,  of,  when  subject  to  End.  Schools  Acts,  456,  457,  607,  608, 

636,  637. 
endowed  school  scheme,  provisions  of, 

appointment  and  dionissal  of  assistant  masters,  843. 
of  head  master,  841,  842. 

declaration  by  head  master,  842. 

governor,  master  not  to  be,  841. 
ol^  orders,  master  need  not  be  in,  847. 
jurisdiction  of  head  master,  843. 
pension  fund  for  head  master,  846. 
remuneration,  842,  843. 
reiK>rt  of  head  master,  844,  845. 
residence  of  head  master,  842. 
End.  Schools  Acts,  in  case  of  endowment  within. 

Crown  and  Duchy  of  Lancaster  endowments  in  case  of,  641,  642. 
exemption  where  principal  teacher  required  to  belong  to  particular 

denomination,  642,  643. 
ffraduate  of  any  University  qualified  to  be  head  master,  649,  650. 
holy  orders,  need  not  be  in,  228,  612. 

exception  of  cathedral  and  denominational  schools,  612  —  615. 
interest  of  master  when  subject  to,  607,  608,  636,  687. 
master,  scheme  must  provide  for  dismissal  of,  at  pleasure,  228,  616. 
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End.  Soboolfl  Acta,  in  case  of  endowment  witfam— eoit/tnwMl. 

notice  for  goyeming  body  may  be  aeired  on  princixtal  teacher,  637. 

old  law  as  to  appointment  and  diwmiiwal  rendered  obeolete  by,  687. 

ordinary,  abolition  of  juriadiction  of,  615. 

religious  instraction,  exemption  from,  609 — 611. 

aohfiine,  draft,  copy  of,  to  be  sent  to  principal  teacher,  625. 
gift  to,  when  construed  as  charitable  gift  to  school,  103. 
urammar  Schools  Act, 

assent  of  master  when  required  to  alteration  of  endowmcmt  under,  164, 
166,  764. 

meaning  of,  in,  768. 

prorisions  of,  as  to.    See  Gbaxicab  Schools  Act. 

statutes  under,  when  master  subject  to,  165,  764. 
holy  orders,  when  must  be  in,  220. 

not  in  case  of  endowed  school,  228,  612 — 615. 
house  of,  appointment  of  trustees  of,  under  Peto's  Act,  179. 
improper  appointment.    See  infra,  Bemoral. 

costs  in  case  of,  347. 
improperly  appointed  may  be  continued  to  next  election,  225. 

not  removed  after  lapse  of  time,  225. 
injunction  against,  to  restrain  interference,  223. 

by,  to  restain  ejectment,  223. 

leave  of  charity  commissioners  not  required,  478. 
lapse,  right  of  appointing  does  not,  219,  220. 

statutes  under  Grammar  Schools  Act,  in  case  of,  227,'  764. 
legacy  to,  dependent  on  invalid  gift  to  provide  house  void,  46. 

when  construed  as  gift  for  school,  103.  i 

living,  school,  when  may  hold,  252.  3 

maintenance  of,  trust  for,  charitable,  5. 

dependent  on  gift  to  provide  house  fails,  46. 
office  inconsiBtent  with  duties,  may  not  hold,  225,  226. 

whether  vicaraee  inconsistent  with  duties,  226. 
pension,  power  of  dharity  conmiissioners  to  authorize,  487. 

Grammar  Schools  Act,  under,  227,  765,  766. 

scheme,  provision  of,  as  to,  846. 
possession,  recovezn^  of,  in  case  of  premises  held  over  by,  227,  228,  570,  571- 

justices  may  give,  570,  571. 
pubUc  school, 

head  master,  appointment  and  removal  of,  228,  229. 

discretion  of  gx>veming  body  as  to,  when  interfered  -with,  228,  229. 

under- masters,  appointment  and  removal  of,  229. 
qualification  where  required^  must  possess,  220. 
rateability  of,  where  occupying  chiuity  land,  36S. 

removal, 

charity  commissioners,  by,  85,  227,  228,  559. 
appeal,  228,  567. 
hearing,  227,  566. 
notice,  227,  566. 
power  of,  to  authorize  trustees  to  remove,  487. 
duty,  for  neglect  of,  225. 

not  for  mere  misunderstanding,  225. 
endowed  school,  in  case  of,  228,  616. 
forms  of  clauses,  841,  842,  843. 
Ghrammar  Schools  Act,  under,  765,  766. 
improper  ap^intment,  not  on  ground  of,  after  lapse  of  time,  225. 

application  when  not  too  late,  225. 
improper,  may  be  restrained  or  declared  void,  223,  224. 

in  case  of  school  subject  to  visitation,  224,  225. 
instrument  of  foundation  or  scheme,  provisions  of,  must  be  obseryed, 

221,  223. 
life,  where  office  held  for,  223,  224. 

office  inconsistent  with  duties,  where  master  holds,  225,  226. 
power  of,  must  not  be  oppressively  exercised,  223,  224. 
trustees,  by,  222,  223. 

Charit.  Trusts  Acts,  under,  228,  571,  572. 
majority  may  act,  571. 
meeting  of  trustees,  571,  572. 
notice  of  meeting,  572. 
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remoyBX—eontinued, 

iroBtees,  hj—eoftiinued. 

Chant.  TniBts  Acts,  wader— continued. 

rosolution  to  be  certified  and  submitted  to  charity  oornmis* 

sioners,  228,  672. 
special  visitor,  consent  of,  required,  85,  228,  572. 
decision  of.  not  interfered  with  where  eyidence  reasonably  sufficienti 

223,  224. 
under  authority  of  charity  commissioners,  227,  487. 
consent  of  special  visitor  required,  227,  487. 
visitor,  by,  82,  93,  95,  224,  225. 

under  Grammar  Schools  Act,  227,  765. 
when  Court  will  determine  validity  of,  in  case  of  school  subject  to 

visitation,  95. 
will,  where  office  held  at,  222,  223. 
remuneration,  166. 

provision  of  endowed  school  scheme,  842,  843. 
residence  of,  when  question  for  visitor,  93. 
restoration  of,  when  improperly  dismissed,  331. 
salary,  action  to  recover,  requires  leave  of  charity  commissioners,  477,  482. 

increase  of,  by  Court,  137,  n. 
scheme,  appointment  restrained  pending,  226,  227. 

appointment  subject  to  future,  226,  227. 
statutes  under  Grammar  Schools  Act,  appointment  sabject  to,  227,  764. 
tenure  of  office,  220,  221. 

where  schoolmaster  corporator,  221. 

SCHOOLS  INQUIRY  COMMISSION,  455. 

recommendation  of,  as  to  representative  trustees,  560. 
report  of,  456. 

SCIENCE, 

charity  for  promoting,  incorporation  of  trustees  of,  673.    See  Chabitablb 

TbUSTBBS  iNOOBPOILLTIOZr  AoT,  1872. 

du^  on  corporate  and  unincorporate  trustees,  exemption  from,  of  property 

for  promoting,  366. 
joint  stock  company  for  promotinpf,  power  of,  to  hold  land,  385,  431. 
land,  power  to  g^^nt,  for  institutions  of,  254,  255,  426,  428,  439. 
enrolment  of  conveyance,  426. 

not  avoided  "by  death  of  grantor  within  twelve  months,  395,  482. 
rates,  exemption  nrom,  of  society  for  promoting^,  368. 
schools  for,  acquisition  of,  under  Public  Libraries  Acts,  428,  429. 

SCIENCE  AND  ART,  DEPABTMENT  OF,  exempt  from  mortmain,  484. 

SCIENTIFIC  APPARATUS,  trust  for  supplying,  whether  exempt  from  income 
tax,  864. 

SCOTLAND, 

Allotments  Extension  Act,  1882,  does  not  apply  to,  685. 
charitable  purpose  in,  inquiry  as  to  legality  of,  46. 
Charit.  Trusts  Acts  do  not  apply  to,  534. 
End.  Schools  Acts  do  not  apply  to,  170,  598. 
leg^y  for  charity  in,  to  whom  paid,  127,  128. 

carrying  over  to  separate  account,  where  no  trustee,  128. 

reference  to  Scotch  Court  to  settle  scheme,  128. 
marshalling  assets  for  charity,  no  rule  agninst,  in,  58,  n. 
Mortm.  and  Charit.  Uses  Act,  1888,  does  not  extend  to,  380,  440. 

land  abroad  may  be  devised  to  Scotch  charity,  440. 
not  land  or  proceeds  of  land  in  England,  440,  441. 

legacy  to  be  laid  out  in  land  in,  good,  440. 
rateabuity  of  charities  in,  368. 
scheme  for  supplying  ministers  for  Episcopal  Church,  129,  n. 

SCRIP,  railway,  can  be  bequeathed  to  charity,  403. 

SEA-BANK,  repair  of,  charitable,  1,  442. 

T.  3  XT 
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SEA-WALL,  ropatr  of,  dharitaUe,  12. 

SEAL.    See  Goxmoh  Seal. 

SEAMEN,  tnut  for  widows  and  ohildren  of,  oiharitable,  29. 

SEAMEN'S  HOSPITAL  SOdETT  exempt  from  mortmain,  482. 

SECRET  TRUST, 

aooeptanoe  neoenary,  65. 

may  be  taoit,  65. 
boxden  of  proof  on  those  alleging,  56,  417. 

on  trustee  as  to  what  property  not  indnded  in,  417. 
ohaiitv,  for,  enforoed,  54. 

Chnroh  Building  Aot,  secret  trust  when  TsUd  under,  416,  486. 
oommnnication  neoeesar^,  65. 
deyisee  compellable  to  disclose,  416,  417. 

gift  on  faith  of  and  gift  followed  by  promise,  distinotian  between,  66,  66. 
how  created,  56. 

Lreland,  no  ezemptbn  from  duty  in,  of  legacy  sabjeot  to,  359. 
joint  tenant,  aooeptanoe  by  one,  binds  all,  66. 
may  be  proved  aliunde,  417. 

Mortmam,  Statute  of,  oamiot  be  evaded  by,  54,  416,  417. 
tenant  in  common,  acceptance  by  one,  does  not  bind  others,  65. 
trustee  cannot  take  beneficially,  55,  416. 

except  where  trust  not  proved,  65,  417. 
where  void,  legal  estate  remains  in  devisee,  419. 

SECRETARY, 

charity  commissioners,  of, 
appointment  of,  466. 

additional  under  End.  Schools  Acts,  653. 
House  of  Commons,  cannot  sit  in,  468,  469. 
juries,  not  exempt  from  serving  on,  576. 
oflBce,  tenure  of,  466,  663. 
official  trustee  of  charity  lands,  is,  641,  542. 
orders  &e.  of  charity  commissioners  to  be  signed  by,  536. 
or  bv  officer  authorized  to  sign  for  secretary,  598. 
entries  of,  to  be  signed  by,  470. 
records  and  registers,  power  to  search,  472. 
salary  to  be  fixed  hj  treasury,  653,  654. 
repealed  provisions,  468,  576. 
governing  body,  of, 
service  of  notice  on,  under  City  of  Lond.  Paioch.  CharitieB  Act,  721. 
under  End.  Schools  Acts,  637. 

SECRETARY  OP  STATE, 

power  to  apply  to  charity  conmussioners  for  schemes  for  prison  ehaiiiieB, 
682,  683. 
application  when  made,  459,  460. 

SECT.    See  Dibsxntbbs. 

SECURirr  FOR  COSTS.    See  Cosra. 

SELECT  COMMITTEES, 
of  1835.. 449. 

report,  449. 
of  1884.. 453. 

report  on  Charit.  Trusts  Acts,  453,  454,  457,  468. 

report  on  Allotments  Extension  Aot,  1882.  .460,  461. 
of  1886,  1887,  on  End.  Schools  Acts,  458. 

report,  468,  459. 

SELECTION.    jS^  DzsoBBnoH ;  Disxbzbution;  FiTBONAaB;  Powbb. 

alternative  g^ift  for  charitable   or  indefinite  non-charitable  objects  voidf 
37—39. 
indefinite  words  when  out  down  to  charitable  puzposes,  37. 
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alternatiTe  g^  for  legal  or  illegal  objects  good,  413,  414. 
"  erect  or  endow,"  413. 
**  support  or  found, "  4 13. 
to  buy  land  in  England  or  Ireland,  413. 
Court  will  reetrain  illegal  applioation,  414. 
charitable  objects,  of,  charity  commissioners  leaye  to  trustees,  235,  n. 

provisions  of  schemes,  826,  830,  835. 
discretion  as  to.     See  DiscBsnoii. 

trustees  having,  when  can  apportion  impure  personalty  to  institutions 
exempt  from  Statute  of  Mortmain,  414. 
power  of,  exercise  of,  left  to  persons  nominated  by  instrument,  236,  237. 
may  be  exercised  by  will,  236. 

8EMINAR7.    See  Collbob. 

8EQUESTBATI0N  against  corporation,  307. 

SERVANTS, 

gift  for  increase  and  encouragement  of,  charitable,  3. 
to  non-existent  society  for,  how  applied,  34. 

SERVICE, 

gift  for  poor  applied  for  outfits  on  entering,  160. 

provision  of  scheme,  830. 
notice,  of.    See  NcrnoE, 

SESSIONS  HOUSE,  gift  for,  charitable,  13. 

SETTINa  ASIDE, 

account  of  rents  and  profits,  290,  291. 

allowance  for  improvements,  290,  291. 

burden  of  proof  on  purchaser  or  lessee,  251,  260,  289. 

bhangfe  of  circumstfrnoes  no  groimd  for,  290. 

conveyance  to  charity.  Add.  p.  xcv. 

corporation  may  sue  to  set  aside  transactions  fraudulentiy  effected  in  its 

name,  300. 
costs  of,  350. 

election,  improper,  of  objects  of  charity,  314. 
inquiry  whether  proceedings  should.be  taken  for,  289. 
lease,  251,  260,  261,  288,  289.    See  Lbasb. 

long  term,  for,  or  perpetually  renewable,  260,  261 . 

under-value,  for,  259,  260,  289,  290. 
limitation,  Statutes  of,  run  against,  from  execution  of  deed,  295,  296. 
ordinances  of  hospital  allowing  leases  on  fines,  262. 
sale,  251,  260,  288,  289. 
sale  mortgage  lease  &c.  by  municipal  corporation,  734, 735. 

SETTLED  LAND  ACT,  application  of  funds  in  Court  under  Lands  dauses 
Act  as  '*  capital  money"  under,  280,  281. 

SETTLEMENT.    See  Poqb  Law. 

SEVERING  DEFENCE,  trustee  or  member  of  corporation,  when  allowed  costs, 
849. 

SEWERS.    See  DsiXRS. 

SEXTON,  salary  of,  how  far  << necessary  occasion"  of  church,  104. 

SHARES  IN  COMPANIES.    See  Goxpaht. 
when  can  be  bequeathed  to  charity,  402 — 404. 

SHREWSBURY.    See  Public  School. 
benefices  belonging  to,  sale  of,  253,  n. 
Mortmain  Acts,  exemption  from,  427. 

sice; 

maintenance  of,  charitable,  1,  442. 
relief  of,  gift  for  poor  appUed  to,  166,  160. 
provisions  of  schemes,  824,  830. 

3u2 
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*<SIGE,  AGED,  AND  IMPOTENT  PERSONS,"  gift  for,  how  applied,  156. 

SIGN  MANUAL, 

administration  of  charitable  gifts  under,  123—125,  236. 

not  where  particular  trust  imposed,  124. 

not  where  trustee  or  executor  named,  124. 

even  though  he  predeceases  testator  or  disclaims,  124. 

where  general  gift  to  charity  and  no  trustee  named,  123,  124. 
condition  attached  to  gift,  removal  of,  147.  j 

End.  Schools  Acts,  consent  of  her  Majesty  under,  signified  by,  642.  I 

equal  division  among  charitable  object  under,  145,  n.  ' 

procedure  under,  124,  125. 
superstitious  gift  fonnerly  applied  cy-prh  under,  24,  124. 

not  unless  also  charitable,  24. 

SINKING  FUND.    See  Mobtqagb. 

SISTERS  OF  MERC7,  gift  to  association  of,  when  charitable,  9. 

SITE, 

church  chapel  or  churchyard,  for,  power  to  grant,  436,  437. 

power  to  sell  or  exchange  land  for,  437. 
place  of  worship,  for,  power  to  grant,  395,  432,  438,  758.     See  PZ.A.GB  of 

WoBsmp. 
purchase  of,  by  charity  trustees,  278,  493,  494. 

under  special  Act,  279. 
removal  of,  power  of  charity  commissioners  to  order  sale  for,  253,  491 . 
of  chapel,  590. 
Court,  by  order  of,  260. 
End.  Schools  Acts,  under,  253,  697. 
trustees,  by,  261. 
residence  of  incumbent,  for,  power  to  gn^ant,  436. 

school  and  schoolmaster's  house,  for,  power  to  grant,  395,  432,  438,  439. 
school  for  religious  and  educational  training  of  tradesmen  &c.,  for,  power 
to  grant,  439. 

SLAVES, 

g^  for  redemption  of,  supported,  33. 
how  applied,  151,  152. 
not  for  pensioners  in  Greenwich  Hospital,  151,  152,  161. 

SMALL  POX  HOSPITAL  when  restrained,  287. 

SOCIALISM,  propagation  of,  11,  n. 

SOCIETY,    &tf  Institution;  Voluntabt Soctety. 

SOCIETY  FOR  PROMOTING  CHRISTIAN  KNOWLEDGE,  gift  to,  charit- 
able, 8. 

SOCIETY  FOR  THE  PROPAGATION  OF  THE  GOSPEL, 

corporation,  is,  69. 
g^ft  to,  charitable,  8. 

SOLDIERS,  maintenance  of  sick  and  maimed,  charitable,  1,  442. 

SOLICITOR-GENERAL, 

action  in  nature  of  information,  when  may  commence,  815. 

fiat  of,  when  required  to  petition,  329,  332. 

private  right  of  Crown,  when  must  be  party  in  respect  of,  323. 

SOLICITOR  OF  CHARITY,  tenure  of  office  of,  221. 

SOUL, 

masses  or  prayers  for.     See  Paaybrs. 

religious  ceremonies  for,  gift  for,  not  charitable,  9. 
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SOUP  KITCHEN, 

gift  for,  oharitablo,  4. 
how  applied,  150. 
upheld  though  no  land  in  mortmain  obtainable,  33. 

SOUTH  KENSINGTON  MUSEUM,  remiasion  of  duty  on  legacy  to,  368. 

SOUTHCJOTE,  JOANNA,  legacy  for  distribution  of  worka  of,  charitable,  11. 

SOVEREIGN  is  corporation  sole,  67,  n. 

SPECIFIC  PERFORMANCE, 

Att.-Qen.  not  necessary  purty  to  action  against  charity  trustees  for,  325. 
not  of  contract  under  Lands  Clausee  Act  unless  provisions  complied  with, 

256. 
visitor  cannot  compel,  80. 

SPINSTERS,  gift  for  aged,  charitable,  8. 

SPIRE,  erection  of,  is  *<  ornament  or  necessary  occasion  "  of  church,  104. 

STAMP, 

apprenticeship  deed  &c.,  exemption  of,  where  premium  paid  out  of  puUic 
charity,  869. 

amount  of  premium  need  not  be  stated,  360. 

what  IB  public  charity,  859,  360. 
charity  commissionen},  power  to  impose  fees  by  means  of  stamps  on  orders 
of,  590,  691.     SeeTvEB, 

proposal  to  charge  stamp  duty  on  accounts  of  charities  submitted  to,  59 1 . 
costs,  bond  for,  on  appeal  from  (jounty  Court,  exemption  of,  360,  506. 
incorporation  cxf  trustees,  on  application  for  and  certificate  of,  360,  678. 
Romuly's  Act,  exemption  of  proceedings  under,  329,  3C0. 
trustees,  on  order  appointing,  188,  360,  561,  812. 
vesting  order,  on,  188,  860,  561,  812. 

requires  separate  stamp  from  order  appointing  trustees,  360. 

STATEMENTS, 

power  of  charity  commissioners  to  require,  471,  537.     See  Aoooxtsts  akd 

Statbioditb. 
publication  of,  under  Citv  of  Lond.  Paroch.  ChariHes  Act,  703.     See  Citt 

ov  LoNDOH  Paboohial  CnAsrraa  Act,  1883. 

STATUES,  when  no  duty  on  legacy  of,  to  body  corporate  &c.,  358. 

STATUTE  OF  ELIZABETH.    See  CsABixiBiB  Uses,  Statdtb  of. 

STATUTES  OF  LIMITATION.    See  Ldhxation,  Stixtttbs  of. 

STATUTES, 

charter  or  Act  of  Parliament,  under,  when  varied,  91. 

City  of  Lond.  Paroch.  Charities  Act,  repeal  of  statutes  -by  flchemes  under, 

718,  719. 
construction  of  expressions  in  college  statutes, 

*'  a  eollegii  efnolumentie  reeedere^     206. 

**  ewueneu  magiatri  et  mqforis  partis  eommunitatUf**  205. 

**in  eacerdotio  eonstitutuSf*^  205. 
construe,  power  to,  may  amount  to  gift  of  visitatorial  power,  75. 
crown  when  may  ddspense  with,  79. 

dispensation  with,  when  presumed,  79. 
End.  Schools  Acts,  repeal  of  statutes  by  schemes  under,  683. 
frame,  power  to,  imphes  that  donees  do  not  take  beneficially,  53. 
G^rammar  Schools  Act,  meaning  of  statutes  in,  768. 
Oxford  and  Cambridge  univerdties  and  colleges,  of,  remodelling,  206,  207. 
repeal  of,  when  presuned,  70. 
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STATVTEB-^ontinued. 

residential  qoalificatioii  of  trostees,  non-ol)0enranoe  of  proTiaioDB  as  to,  193. 
usage,  violation  not  justified  hj,  79. 

may  be  evidenoe  of  repeal  or  dispensation,  79. 
visitor  bonnd  by,  78,  80. 

power  of,  to  oonstme,  77. 

STAY  OF  PR0C5EEDINGS, 

in  relator's  action,  by  Att.-G«n.,  317. 

when  prooeedings  commenoed  without  leave  of  ohazity  oommiAsionerB,  482. 

STIPEND  OP  MINISTER, 

gift  to  increase,  charitable,  7. 

stipend  of  Boman  Catholic  priest,  10. 
income  tax,  tnist  to  augment  stipend  whether  exempt  from,  364. 

STOCK.    See  Psbsoitai/tt. 

municipal  charities,  transfer  of  stock  of,  784.    See  Municipal  Ckasiubb. 
municipal  corporations,  transfer  of  corporate  stock  of,  784.    See  Mttkigipai. 

COBPORAXZON. 

official  trustees,  transfer  to  or  by.    See  OmaiAis  Tbubtbib  of  Chasitabzb 

Funds. 
to  be  laid  out  in  land,  restriction  on  assurance  of,  to  charity,  27,  386,  387. 

See  Pbbsonaltt  to  bb  laid  out  in  Land. 
transfer  of,  power  of  charity  commissioners  to  order,  659. 

STONE,  power  of  charity  conmdssioiners  to  authorize  working  of,  485. 

STRAITS  SETTLEMENT,  - 

rule  against  perpetuities  imported  into,  57. 
exception  in  case  of  duoitable  trusts,  57. 

STRANGEB  when  liable  for  misapplication  or  loss  of  trust  funds,  810. 

STREET.    See  Boad. 

SUBLETTING  allotments,  rule  against,  allowed,  690. 

SUBSCRIBERS, 

original,  are  founders,  97,  614. 
service  of  notice  on,  233,  777,  778. 

not  required  where  out  of  United  Eon^om,  233,  778. 
whether  should  be  parties  to  action  to  admmister  fund,  323,  327. 

SUBSCRIPTIONS.    See  Voluntabt  Subsceiptionb. 

SUCCESSION  DUTY, 

charitable  trust,  on  property  subject  to,  357,  358. 
exemption  from,  same  as  in  case  of  legacy  duty,  358. 
rate  of,  358. 

former  rate,  357. 
trustees  may  raise,  on  security  of  charity  property,  358. 

"SUCH  PERSONS  AS  TRUSTEES  THINK  PROPER,"  gift  for,  void,  17. 

"SUIT  OR  MATTER  ACTUALLY  PENDING,"  leave  of  charity  oommia- 
sioners  not  required  to  application  in,  99,  336,  476,  480. 

SUMMONS.    See  Chaicbbbs,  PBOOEBDiNafl  in  ;  Leoal  PBOCEEDnras. 

SUPERSTITIOUS  USE, 

chapNel,  gift  of  land  &c.  to,  fonnerly  void,  18. 
charitable  gift  caimot  be  superstitious,  24,  35,  n.,  141,  n. 

otherwise  under  former  law,  24. 
colonies,  law  as  to  superstitions  uses  does  not  apply  in,  24. 

but  superstitious  ^ift  may  be  a  ]^erpetnity,  24. 
comnussioners  to  inquire  of  estates  given  to,  19. 
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SUPEBSTmOUS  TJ&E—eontinu^. 

c^'pr^Sf  anperstitioiis  gift  not  aj^ed,  24. 

otherwiae  under  former  law,  24,  35,  160. 

under  Bom.  Cath.  Charitiee  Act,  141,  142,  151,  577. 
definition  of,  18. 
diaaenten,  g^fts  for  benefit  of,  formerly  saperstitiooB,  19. 

ohange  of  law,  20,  21. 
foilnre  of  gift  for,  who  entitled  on,  25,  25,  n. 
Jews,  gift  for  benefit  of,  formerly  superstitions,  19. 

change  of  law,  20,  21,  22. 
lapse  of  gift  for,  42. 
limitation  over  after  gift  for,  25. 
no  statute  avoiding  superstitious  gifts  g^erally,  18. 
origin  of  law  as  to,  18. 
Papal  supremacy,  gift  to  inculcate,  1 9,  23. 
prayers  uid  masses  for  soul,  gift  for,  23.    See  Paatbbs. 
religious  ceremonies  for  soul,  gift  for,  23. 

Boman  Catholics,  charitable  trust  for,  partly  superstitious,  24,  25,  141,  142, 
151,  576,  577.     See  Boiciir  Gatholiob. 

gift  for  benefit  of,  formerly  superstitious,  19. 
change  of  law,  20 — 22. 
sign  manual,  superstitious  gift  formerly  applied  ey-prh  under,  24,  124. 
statutes  relating  to,  18,  19,  374. 

«  SUPPOBT  "  does  not  imply  purchase  of  land,  410. 

SUBGEONS,  OOLLEaS  OF,  ia  dvil  corporation,  68. 

SUBVEYOB, 

City  of  Lond.  Parobh.  Charities  Act,  appointment  under,  700. 
tnstructiona  to  be  giyen  to,  aa  to  report  on  proposed  lease,  801. 

as  to  report  on  proposed  sale,  808,  804. 
none  attached  to  charity  commission,  490. 

report  of,  charity  commiaaionera  require,  before  authorizing  exchange,  401, 
492. 
lease,  486.    See  Lbabb. 
sale,  490.    See  Salb. 

SWANSEA  HABBOUB  BONDS  cannot  be  bequeathed  to  charity,  407. 

STNAGOGUE,  gift  for,  how  applied,  150,  Add.  p.  xdii. 


TAIL,  deviae  by  tenant  in,  to  charity  fonnerly  good  under  Statute  of  Charit. 
Uaes,  877. 

TAXATION  OP  COSTS.    See  CoflW. 

TAXES.    See  IUtbb. 

discharge  or  relief  of,  charitable,  1,  11,  442,  443. 

gift  for,  not  applied  for  poor  freemen,  161. 
funda  derived  from,  whether  charitable,  14,  15,  70,  n. 

TEACHEB.    See  ScHOOUCAffrBB. 

TECHNICAL  INSTBUCTION, 

City  of  London  charities,  proYiaion  for,  out  of  funds  of,  706,  707. 

in  metropolis  generalfy,  709. 
CommiBsion  on  TeSmical  Instruction,  report  of,  458,  n. 
endowed  schools  schemes,  introduction  into,  of  provisions  for,  458,  n. 

leconmiendation  of  Select  Committee  of  1886  and  1887  as  to,  458. 
poor,  gift  for,  may  be  applied  towards  providing,  160. 
provisions  of  scheme  as'to,  821—828. 
Welsh  Interm.  Eduo.  Act»  under,  668.    See  Wxuu  iMTMaaoaoAxa  Eduoa- 

XION  AOT. 
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TEMPORARY, 

endowment^  may  be  '^educatioiial  endowment,"  599. 
gift  upheld,  though  objeots  temporary,  33. 
truBt,  54.    See  Tbubt. 

TENANT.     See  Lbssbe. 

TENANT  IN  COMMON,  acoeptanoe  of  secret  trust  by  one,  does  not  bind 
others,  55. 

TENANTRY,  gift  to  childr^  of  donor's,  not  charitable,  3. 
TENANT'S  FTXTURES  may  be  bequeathed  to  charity,  398. 
TENDER,  leasing  by,  262. 

TENURE  OF  OFFICE.    See  Officb,  TsmjEB  or. 
THELLUSSON  ACT  applies  in  case  of  oharitieB,  57. 

TIMBER, 

charity  oommissionerB  may  authorize  cutting  of,  265,  485. 
provisions  of  scheme  as  to  proceeds  of  sale  of,  820,  832,  839,  840. 

TIME.    See  Acquibsoenob  ;  Ldotatzon,  Statutes  of  ;  Usaqb. 
breach  of  trust  not  justified  by,  115,  299,  300. 
construction  of  instrument,  enect  of  time  on,  115,  116. 
ey-prU  application  rendered  necessary  by,  142. 
c^ect  of,  where  no  statutory  bar,  298,  299,  306. 
eligibility  of  corporator  not  inquired  into  after,  82. 
power,  objection  to  exercise  of,  when  preduded  by,  866,  867. 
presumption  from,  298.     See  Pbbsuicptzon. 

schoolmaster  irreanilarly  appointed  not  removed  after  lapse  of,  225. 
trust  when  estaUished  or  disproved  by  lapse  of,  53,  110 — 112,  699.     See 

UsAas. 
trustee  and  eestui  que  (rmt^  may  be  pleaded  between,  306. 

irregularly  appointed  not  removed  after  lapse  of,  193. 
visitor,  effect  of  time  on  decision  of,  80,  n. 

TITHE  RENT-CHARGE.    See  RsNT-osABaB. 
payment  of,  on  allotments,  693,  783. 

TITHES, 

allotments  to  be  let  free  of,  693. 

annexation  of,  to  parsonages,  434. 

augmentation  of  livings  and  stipends,  vesting  in   ecclesiastical  oommis- 

sioners  for,  437. 
charity,  cannot  be  devised  to. 


or  money  to  be  expended  in  buying  tithes,  415. 
exchange  and  partition  of,  by  land  commissioners,  269,  270. 
power  to  grant  land  &c.  to  purchase,  for  annexation  to  church,  437. 

TOLERATION  ACT,  20,  21. 

TOLLS, 

funds  derived  from,  when  charitable,  14,  15.     See  Ratbb. 
money  secured  on,  when  can  be  bequeatiied  to  charity,  405—407. 

TOMB, 

amount  required  for  repairing,  reasonably  ascertainable,  43. 


church,  not  part  of,  trust  for,  not  charitable,  7. 
not  within  Church  Buil<^g  Act,  7j  4" 
valid  imless  a  perpetuity,  7,  57,  415. 


church,  part  of,  trust  lor,  charitable,  6. 

condition  for  repairing,  not  a  reservation  for  benefit  of  assuror  within 

Statute  of  Mortmain,  391. 
division  of  fund  partly  given  to  repair,  146. 


TOOLS, 

provision  of  scheme,  824. 


gift  for  poor  may  be  applied  n  providing,  160. 
of  sc" 
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TOTHILL  FIELDS  IHPBOVEMENT  BONDS  can  be  bequeathed  to  oharity, 
409. 

TOWN, 

gift  for  general  puiposeB  of,  charitable,  II  et  teq, 

or  for  institutionB  of,  11,  12. 
India,  in,  gift  for,  charitable,  11. 
source  of  fund  immaterial,  12,  14. 

TOWN  CLERK,  liability  of,  for  charity  funda  miaapplied,  310. 

TRADE, 

gift  for  poor  members  of  particular,  charitable,  3,  29. 
obnoxious,  covenant  against,  287.    Sae  Obnozzoub  Tbadeb. 
poor,  gift  for,  applied  for  outfit  on  entering,  156,  160. 

provision  of  scheme,  830. 
trustee  employing  trust  money  in,  chargeable  with  what  interest,  307. 

TRADESMEN, 

gift  for  decayed,  charitable,  3. 

gift  for  support  of  voung,  charitable,  1,  442. 

power  to  grant  land  for  religious  and  educational  training  of,  439. 

TRANSFER, 

of  funds  from  Cambridge  to  Oxford,  qu.  whether   ey^firU   application, 

147,  n. 
stock,  of.    Sm  Stogk  ;  Offzoiaz.  Tbustbbs  of  Obabitablb  Fundb. 

TREASON,  abolition  of  forfeiture  for,  72,  n.,  312,  n. 

TREASURER, 

charitable  institution,  of,  gift  to,  charitable,  4. 
when  paid  without  scheme,  126,  126. 

TREASURER  OF  PUBLIC  CHARITIBS,  substitution  of  official  trustee  of 
charity  lands  for,  641,  642.    See  Offxciai.  Tsustbb  of  Chabttt  Lauds. 

TREASURY, 

assistant  commissioners,  number  and  salary  of,  to  be  approved  by,  692. 
derks  and  messengers  of  charity  commissioners,  appointment  of ,  to  be 

approved  by,  468. 
fees,  power  to  fix  scale  of,  for  work  done  by  charity  commissioners,  690,  691. 
official  trustees  of  charitable  funds,  appointment  of,  must  be  approved  by, 
694. 
power  to  make  regulations  as  to  business  of,  694.    See  Tbbasusi 
"Reqvlaxiojxb. 
and  as  to  auditing^  accounts,  694. 
salaries  of  charity  commissionen  and  staff  fixed  by,  692,  663,  664. 
Welsh  education,  contribution  for,  664.    See  Wklbh  Ihtbbmxdiats  Eduoa- 

TXOH  AOT. 

TREASURY  REGULATIONS  as  to  offioial  trustees  of  charitable  funds,  787, 
788. 

TRESPASS,  action  of,  does  not  require  leave  of  charity  commissioners,  478. 

TRINITY  COLLEGE,  DUBLIN,  gift  to,  for  promoting  knowledge  of  Irish, 
charitable,  6. 

TRINITY  HOUSE,  corporation  of,  exempt  from  registration,  286. 

TRUST.    See  Chabitt. 

abroad,  of  charity,  how  far  enforceable,  46,  633. 

jurisdiction  of  charity  commissioners  as  to,  467,  633. 
Act  of  Parliament,  trusts  of  charity  regulated  by,  enforced,  93,  94. 
altered,  charitable  trust  cannot  be,  110,  213,  249. 

even  by  Court  while  capable  of  being  executedi  186. 
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aacteiit,  how  asoertained,  110  et  aeq.    Sm  Fibol  EriDBroB ;  UsAOX. 

breach  of.    Set  Bveacb.  of  Tstm. 

ohaiitable,  not  Toid  for  perpetuity,  56 — 68.     See  Psbfbtuitt. 

Bynonjmoufi  with  pabho  trust,  2. 

nnoertaintj  no  objection  to,  29,  80. 

whether  existence  of,  may  be  determined  on  summons,  338,  496, 606, 607. 
charitable  corporation,  gfift  to,  immediately  impressed  with,  104. 
charity,  right  of.  cannot  be  extended  beyond,  49. 
charter,  tmsts  of  charity  established  by,  enforced,  93,  94. 
constructiYe,  what  is,  294. 

contemporaneous  declaration  of  trust  when  important  as  evidence,  114. 
corporation,  charitable  trust  vested  in,  enforced,  69,  96,  96. 
Court,  jurisdiction  of,  to  ascertain  and  enforce  charitable  trust,  89, 93 — 96, 
626. 

will  not  execute,  to  prejudice  of  charity,  321. 
or  where  it  cannot  enforce  its  decrees,  36. 
or  where  Statute  of  Mortmain  not  complied  with,  396. 
creation  of,  not  by  mere  intention,  40. 

promise  not  enforceable,  40. 

Statute  of  Mortmain,  must  satisfy  proriaions  of,  40,  393,  394,  410. 
disclaimer  of  trustees  does  not  defeat,  32,  141. 

Dissenters  Roman  Catholics  and  Jews,  charitable  trusts  of,  enforced,  21. 
existence  of,  how  far  may  be  determined  on  summons,  338,  496,  606,  607. 
express,  294.    See  Exfbxsb  Tbttbt. 

founder,  intention  of,  must  be  observed  in  executing,  136. 
indefinite,  upheld  where  charitable,  29,  30.    See  Uvoibtaintt. 

teeuSf  wnere  not  charitable,  17. 
intention,  not  created  bv,  40. 
legality  of,  determined  oy  lex  Joei,  46. 

inquiry  as  to,  46. 
Mortmain,  Statute  of,  trust  invalid  under,  not  enforced,  396. 

even  although  already  partly  carried  out,  396. 
perpetual,  cannot  determine,  109,  244. 

even  though  objects  impossible,  244. 
perpetuity,  charitable  trust  not  void  for,  66,  67.    See  Psbsbtutct. 
precatory.     See  Pbeoatobt  Tbttst. 
purchaser  when  bound  by.     See  Pobgeaseb. 
refusal  of  college  or  society  to  accept,  does  not  defeat,  32. 
repeal  of,  by  endowed  school  scheme,  633. 

by  scheme  under  City  of  Lond.  Paroch.  Charities  Act,  718,  719. 
secret.    See  Sbobbt  Tsust. 

sign  manual,  when  executed  by.    See  Sign  Manuai.. 
temporary,  charitable  trust  may  be,  64. 

f imd  cannot  be  applied  ey-jprU  after  determination  of,  64. 

who  entitled  on  determination  of,  64. 
usage,  ma^  be  established  or  disproved  by,  12,  63,  110—112,  699. 
validity  o^  when  presumed.  111.    See  Pbesukption. 
visitation,  Court  will  execute  trusts  of  charity  subject  to,  94.  96,  224,  226. 
voluntary  subscriptions,  when  Court  will  execute  trusts  of  fund  raised  by, 
97,  626.     See  YoLTTirTABT  Subscbiptiokb. 

TEXJSTEE, 

abroad,  legacy  to  charity,  when  paid  to  trustees,  127. 

«  absolutely  entitled,"  whether  trustees  are,  under  Lands  dauaes  Act,  281, 

282.    See  Laiom  C^ttsbb  Act. 
account, 

against  trustees,  when  directed,  291,  294,  296,  300 — 306.    SeeAjO0Knm\ 

Rbntb  Ain>  Pbofitb. 
Att.  -Gen. ,  may  be  directed  to  lay  debtor  and  creditor  account  before,  232. 
charity  conmiisBioners,  annual  account  to  be  submitted  to,  232, 664 — 666. 

See  AooOTTiTT. 
duty  to  keep  and  be  ready  with,  232,  620. 
power  to  bring  action  to  have  charity  accounts  taken,  300. 
proceedings  for,  when  fixed  with  costs  of,  232,  348. 
provisions  of  schemes  as  to,  819,  829,  839,  849,  863. 
accounts  and  statements,  charity  commissioners  may  require,  471,  637.    8te 
Aooomns  Ajn>  SrAnoiBiiTB. 
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TRUSTEE— continued. 

Act  of  Parliament,  powor  to  apply  to  dharity  oommusioiien  for  soheme 
reqniiing,  231,  516.     See  Sghkidb. 
when  may  apply  for,  231,  331,  348.    See  Act  of  Pablzaicbnt. 
action,  m^y  bring,  to  set  aside  their  own  acts,  316. 
administration,  cannot  obtain,  by  payment  into  Court,  233,  480,  481. 
administration  judgment,  effent  o^  on  powers  of  trustees,  236,  n. 
advowson  of.    See  ADVOWSOif . 
Agricultural   Holdings  Act,  leave  of  charity  commissioners  required  to 

charging  land  under,  272,  758. 
allotments,  charity  trustees  when  required  to  let  land  in,  685  et  aeq.    See 

Allozkbntb. 
allotments,  trustees  of.    See  Auuynaaxr  Tbxtsibbs. 
appeal  by,  against  orders  of  charity  commissioners,  567. 
application  by,  to  charity  oommisflioners,  how  made,   584.      See  infra^ 

Charity  commissioners, 
appointment  of.    See  Nzw  TmnrrsB. 
beneficially  entitled  to  surplus,  when.    See  Inooxb. 
aooeptanoe  of  obligation,  62. 
not  because  trust  deed  unenroUed,  396. 
secret  trust,  under,  55,  417. 
busineas,  conduct  of,  by  charity  trustees.     ^SS^^  ifrfra^  Schemes,  provisions  of. 
eeehtie  que  truet^  cannot  refuse  to  recognize  title  of,  after  lapse  of  time,  248. 
chambers,  power  to  make  applications  at,  507,  508. 
dhapel,  of.    See  Chapbl  ;  DxsBEMTDra  Minisieb. 
charges  and  expenses,  when  entitled  to.     See  Coeis. 

right  to  be  recouped,  out  of  trust  estate,  347. 
Charitable  Trusts  Acts,  power  to  apply  for  extenaion  of,  to  exempted 

charities,  233,  588,  589. 
duurity  oonuniBsioners, 

application  by  trustees  when  necessary  for  exercise  of   jurisdiction, 

565,  589,  590. 
application  to,  for  appointment  or  removal  of  trustees  or  transfer  or 
vesting  of  property  or  establishment  of  scheme,  558,  559. 
for  authority  to  exchange,  489. 
for  authority  to  lease,  484,  485. 
for  authority  to  sell,  489. 
for  compromise,  488. 

for  employment  of  skilled  person  to  prepare  scheme,  585,  586. 
for  extension  of  CSiarit.  Txxists  Acts  to  exempted  charities,  588, 589. 
for  leave  to  commence  legal  proceedings,  476,  477. 
for  leave  to  purchase  site,  493,  494. 
for  leave  to  transfer  to  official  trustees,  544. 
for  opinion  or  advice,  474,  475. 
for  purchase  or  redemption  of  rent-charge,  492. 
for  scheme  requiring  authority  of  Parliament,  231,  516. 
not  entertained  till  accounts  famished,  560,  812. 
must  give  notice  to  trustees  of  intention  to  exerciue  jurisdiction,  564,  565. 
except  where  ^rivy  to  application,  584. 
Gihr  of  London  charities,  of,  provision  for  cost  of  bills  prior  to  City  of 

£ond.  Parooh.  Chuities  Act,  724. 
CSty  of  Lond.  Parooh.  Charities  Act,  modification  and  creation  of  bodies  of 

trustees  under,  708,  710 — 712. 
oonstitutian  of  body  of,  in  schemes  of  charity  commissioners,  561. 
former  method  fA  constituting,  560. 
provisions  of  schemes,  817,  818,  828,  850,  851. 
oonversion  by.     See  Bbbach  of  Tbxtst. 
oonveyanoe,  may  insist  on  executing,  on  sale,  251,  n. 
co-optative,  561. 

mtroduction  of ,  561. 
provisions  of  schemes,  817,  850,  851. 
co^holds,  fines  and  heriots  on  adniission  or  death  of  trustee,  200,  201.    See 

COFTHOLDS. 

corporation  may  be  trustee  of  charity,  67,  69,  96,  177,  562.     See  Cobfo- 

BATiOM  ;  and  m/Vo,  Incorporation, 
costs,  346—348.    See  Costs. 

can  only  be  deprived  of,  where  guilty  of  misconduct,  346,  347. 
refunding  with  interest,  where  improperly  retained  out  of  charity 
349. 
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co-traBtee,  rifflit  to  restram  breach  of  trnst  by,  300. 

whether  liable  where  trustees  acting  in  rotation,  306. 
County  Conrt,  power  to  make  applications  to,  607,  508. 
ooyenants  in  lease  enforceable  against,  notwiHistanding  land  Tested  in 
official  tmstee,  642. 

SY'jfr4s  application,  tmsteee  cannot  make,  of  their  own  aathoritj,  245. 
ead  or  oeclining  to  act,  settlement  of  scheme,  129. 
deeds  ftc.,    power  to   deposit,    with    charity  oommissionera,   232,   233, 

515,  516. 
discharge,  may  bring  action  to  obtain,  300. 

payment  into  Court  nnder  Tmstee  Belief  Act,  by,  233, 480,  481. 
disclaimer  by,  does  not  defeat  gift,  32. 
gift  how  dealt  with,  141. 
Meeus  in  case  of  foreign  trustees,  46. 
dlsoretion  of,  when  intenered  with.    See  Disaaxaoit, 

power  however  extensiTe  cannot  relieve  trustees  from  duty  of  exer- 
cising, 269. 
distribution  of  funds,  charity  oommissionerB  leave,  to  trustees,  236,  n.,  466. 

provisions  of  schemes,  826,  830,  835. 
disniJBd  burial  ground,  when  dividends  on  purchase-money  of,  paid  to, 

283. 
documents,  charity  commissioners  may  require  production  of,  from,  472, 

638.    See  PBODTXcnoir  ov  Doouiosntb. 
duty  of,  as  to  accounts.    See  supra,  Account, 
discretion,  to  exercise,  269.    See  DiBGBBnOH. 
get  in  and  protect  property,  to,  230. 
opinion  or  advice  <n  diarityoonmiissioners,  to  apply  for,  230,  231,  474, 

476. 
scheme,  to  apply  for,  or  for  alteration  of  existing  scheme,  230,  231. 

leave  of  Att.-Qen.  when  required,  131. 
trusts,  to  apply  funds  in  accordance  with,  244.     See  Bbea.cs  of  Tbust. 
endowed  schools,  of,  power  to  make  orders  as  to  admission  of  dissenters,  778. 

exceptions,  778. 
enrolment  of  unenroUed  instrument  copy  or  abetract,  power  to  apply  for, 

420. 
evidence,  charity  commissioners  may  require,  from,  472,  538.  See  WrraxflBB. 
ex  qfieio  trustees,  provisions  of  schemes  as  to,  817,  828,  850. 

introduction  of,  661. 
exchange,  how  far  can  effect.    See  Exohavob. 
failure  of,  to  apportion  does  not  avoid  gift,  32. 
fitness  of,  reference  of  question  as  to,  to  charity  commissioners,  529. 
impure  personalty,  when  may  apportion,  to  insntutions  exempt  from  Statute 

of  Mortmain,  414.     See  Ixpubb  Pebsonautt. 
incorporated,  contracts  by,  not  under  seal  when  binding,  679. 
enforcement  of  covenants  a^inst,  676. 
when  may  purchase  land  without  licence  in  mortmain,  563. 
conveyance  must  satisfy  Statute  of  Mortmain,  654. 
incorporation  of,  advantages  and  disadvantages  of,  563,  674,  676. 

advantages  of,  secured  by  vesting  property  in  official  tmsteee,  452, 563, 

676. 
charity  commissioners,  by,  678  et  eeq.    See  Chabitabu  Tbubtebb  Lr- 

OOBPOBATION  AOT,  1872. 

indemnity  to,  afforded  by  obtaining  opinion  or  advice  of  charity  oommiB- 
sioners,  280,  231,  476. 
except  in  case  of  fraud,  230,  231,  476. 
by  vesting  in  official  trustees,  810. 
institution,  of,  legaov  to,  when  paid  without  scheme,  125,  126. 
investment,  orders  of  charity  commissioners  as  to,  to  be  carried  into  effect 
by  trustees,  661. 
powers  of,  as  to.    See  Ibvesikbrt. 
land,  purchase  of.    See  LtAnn. 

CSiarit.  Trusts  Acts,  under,  278,  493,  494. 
in  case  of  incorporated  trustees,  663. 
special  Act,  under,  279. 
where  beneficial,  278. 
land  tax,  power  to  sell  or  redeem.     See  LAin>  Tax. 
lease,  how  far  may  grant.     See  Lbasb. 
provisions  of  schemes  as  to,  829,  832. 
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leg^aoy  when  paid  to,  without  scheme.     See  Sohske. 
legal  proceedings, 

do  not  ahate  by  death  or  remoyal  of,  587. 

power  of  majority  to  maintain,  when  authorized  by  charity  oommis- 

sioners,  325,  326,  587. 
when  may  maintain.    See  Legal  Fboosedinos. 
leasee  of  chanty  land,  191,  300,  301. 
occupation  rent,  charged  with,  262. 
provisions  of  scheme  forbidding,  826,  835. 
Limitation,  Statutes  of,  how  far  apply  between  trustee  and  eestui  que  trusty 
294,  295,  306.    See  Ldotation,  Statutes  of. 
effect  of  time  where  no  statute  applies,  298,  306. 
majority,  power  of,  283—235. 

legal  proceedings,  to  maintain,  234,  325,  326,  587. 
not  to  act  in  opposition  to  trusts,  234. 
powers,  to  exercise,  210,  234,  235. 

minister,  appointment  or  dismissal  of,  210,  214,  234. 
schoolmaster,  appointment  or  dismissal  of,  218,  n. 
trustees,  appointment  of,  234. 
quorum,  provisions  of  schemes  as  to,  234,  235. 

forms  in  schemes,  818,  828,  851. 
sale  lease  exchange  partition  mortgage  &o.,  to  effect,  234,  254,586,587. 

repealed  provision,  573. 
science  and  art,  as  to  conveying  land  for  institution  of,  428. 
meaxiing  of,  in  Charit.  Trusts  Acts,  532. 

in  Grammar  Schools  Act,  768. 
mortgage,  how  far  have  power  to.    See  Mobtoaoe. 

improper,  may  be  restrained,  271,  300. 
mortgagee,  whether  trustee  may  be,  271. 
municipal  charities,  of.    See  Muztioipal  Ghabitxes. 
neglect  of,  trust  not  defeated  by,  32,  148. 
occupation  of  charity  land  by.    See  eupra.  Lessee, 
office  abolished  before  testator's  death,  appointment  of  holder  of,  141. 
official  trustee  of  charity  lands,  re-vesting  land  held  by,  in  charity  trustees, 

512,  518. 
official  trustees  of  charitable  funds,  indemnity  afforded  by  vesting  in,  810. 
power  to  obtain  order  for  payment  or  transfer  to,  233,  544,  659.    See 
Offioial  Tbttbtebb  of  Chabitablb  Funds. 
paramount  title,  when  cannot  set  up,  396. 
payment  into  Court  by.    See  Tbustee  Rezjef  Act. 

payment  out  of  Court,  when  can  obtain,  281,  282.    See  Lahdb  Glaubbb  Act. 
plaoe  of  worship,  power  to  grant  land  for,  438,  758. 

leave  of  charity  commissioners  required,  438,  758. 
powers,  exercise  of.     See  Vowkbl, 

questions  as  to,  cannot  be  determined  under  Bomilly's  Act,  330. 
proceedings  and  meetings  of,  provisions  of  schemes  as  to.    See  infra^  Schemes, 

provisions  of. 
qualification, 

Church  of  England  school,  of  trustees  of,  192.    See  Chubgh  of  Englahd 

School. 
church,  of  charity  for,  192,  193. 
dissenting  charities,  of  trustees  of,  192. 
religious,  how  far  required,  192,  193. 

not  in  case  of  eleemosynary  charity,  193. 
residential,  191. 

enlargfement  of  area,  191. 
subsequent  removal,  191. 
temporary  absence,  191. 
quorum  of,  provisions  of  schemes  as  to,  234,  235.     See  euproy  Majority, 
power  of. 
forma  in  schemes,  818,  828,  851. 
recreation  g^und,  oonveranoe  to,  of  land  for,  754. 
refusal  to  accept  leg^acy  for  charity  abroad,  46. 
register,  duty  of  trustees  to.    See  RsazsKBAnoir. 
relationship  whether  an  objection,  191. 

considered  to  be  so  by  charity  commissioners,  560. 
relator,  may  be,  316.    See  Relatob. 
removal  of.    See  Rbkoyal  of  Tbubtkb. 
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charity  aobemee  generally,  introduotion  of,  in,  660,  661. 

endowed  sohools  sohemes,  intzodnotion  of,  in,  660. 

expense  of  electing,  661. 

proyiBions  of  flchemee,  817,  828,  860. 

ratepayers,  uBuaUy  of,  661. 

SohooLB  Inquiry  dommiasion,  reoommendationfl  of,  660. 
retnmB  as  to  trustees  after  inooiporation,  677. 
Boman  Ca^olio  bishop,  effect  of  making,  trustee,  177. 
rotation,  acting  in,  Uatnlity  of,  306. 

sale  exchange  or  partition,  order  of  charity  oommiasiQnen  as  to  rusang 
costs  of,  to  be  carried  out  by  trustees,  661. 

power  of,  how  far  trustees  hare.    See  Saia. 

under  Lands  Clauses  Act,  769,  770.    See  Lahdb  Clltjbeb  Act. 
sdhenoLes,  provlaioiui  of, 

accounts,  819,  829,  839,  849,  863. 

banking  account,  819,  863. 

chairman,  818,  829,  862. 

charity  land,  may  not  occupy,  826,  836. 

cheques,  819. 

committees,  819. 

co-optatiTe,  817,  861. 

custody  of  documents,  820,  863. 

determination  of  office,  818,  828,  861. 

distribution  of  funds  to  be  at  discretion  of  tmstees,  826,  880,  836. 

ez  ofieio,  817,  828,  860. 

meetings,  818,  828,  861,  862. 

minutM,  819,  829,  862,  863. 

quorum,  818,  828,  861. 

regulations,  power  to  make,  820,  829. 

remuneration,  trustees  not  to  receiye,  826,  836. 

representatiye,  817,  828,  860. 

rescission  of  resolution  by,  819,  862. 

term  of  office,  818,  828,  861. 

voting,  819,  829,  862. 
school  site,  power  to  grant  land  for,  438,  439. 

schoolmasters  and  other  officers,  removal  of,  671,  672.    See  Sghooueasxbb. 
science  and  art,  power  to  convey  land  for  institution  of,  428. 
selection  of  objects.    See  Powsb  ;  DisoBsnoN ;  Dibtbzbdtiok  ;  Seeoooov. 
severing  defence  and  supporting  successful  action  obtains  costs,  349. 
statements.     See  tupra,  Accounts  and  statements, 
succession  duty,  how  may  raise,  368. 
suspicion  against,  ground  for  not  re-appointing,  191,  192. 
when  may  act  though  informally  appomted,  211. 
who  may  be,  67,  97,  177. 

TRUSTEE  ACTS, 

applications  under,  when  made  at  chambers,   184,   186,   494 — 496.     See 

heir  of  last  sunrivor,  advertisement  for,  184. 

new  trustees,  appointment  of,  183,  184.    See  New  Tbttbebb. 

petition  under,  98,  336,  336.     See  PKnxiov. 

Trustee  Act,  1888.. 296,  306. 

express  trusts  how  far  brought  within  Statutes  of  Limitation,  295. 

official  trustees,  does  not  apply  to,  276. 

time,  effect  of,  where  no  Statute  of  Limitation  applies,  306. 
trustee  willing  to  act  cannot  be  removed,  184. 
vesting  order,  184,  186,  494—496.     See  Kbw  TBxmrBB. 

TRUSTEE  RELIEF  ACT.    See  Patubkt  nrao  Coubt. 

administration,  trustees  cannot  obtain,  after  payment  into  Court,  233, 480, 481 . 

application  dismissed  with  costs,  233,  480,  481. 
charity  commissioners,  leave  of,  not  required  to  payment  into  Court  under, 
233,  480. 

or  to  application  for  investment  of  funds  paid  in,  233,  480. 

qu.  as  to  application  for  scheme,  480. 
costs  of  payment  into  Court  under,  362. 
effect  of  payment  into  Court  under,  233,  481. 
payment  out  of  fund  paid  into  Court  under.    See  Patjcbht  out  of  Corar. 


INDBX.  1039 

TRUSTEES  OP  THE  LONDON  PAROCHIAL  CHARITIES,  728,  724. 
See  Cm  of  Lo2nx>N  Pabochzal  Chabitibb  Act,  1883. 

TURF  COMMON,  trust  for,  oharitabte,  12,  13. 

TURKEY, 

gift  for  redemption  of  sUves  in,  upheld,  33. 
how  appUed,  151,  162. 

TURNPIKE  TOLLS.    See  Tolls. 


UNCERTAINT7.  See  AMStoTTiTY ;  Gift  to  Ckabiit  ;  Lafsb. 
altematiye  gift  for  oharitable  or  non-charitable  objects,  38. 
amount,  as  to,  42. 

benevolence  and  liberality,  gpeneral  objects  of,  36,  37. 
oharitable  gift,  no  objection  to,  29,  30. 

0y-j9r^  application,  140. 

teeus,  where  amount  uncertain  or  purpose  not  necessarily  charitable,  36 
e(  eeq.     See  Lapsb. 
description,  ambiguity  in.    See  AxBiauiTT. 

division,  uncertainty  as  to,  does  not  defeat  charitable  intention,  30,  31. 
duration  of  charitable  trust  may  be  indefinite,  56,  57.  See  PssFBTUiiY. 
gift  or  trust  not  charitable  when  void  for,  17,  36. 

charitable  intention  not  dear,  40. 

not  applied  0y-^«,  139. 

what  purposes  not  charitable,  17. 
partly  void  for  uncertainty  and  partly  charitable,  gift,  42, 43.    See  Gut  to 

Chabztt. 
private  charity,  ^pit  for,  36. 
scheme  required  m  case  of  indefinite  gfift,  129. 
sign-manual,  indefinite  gift  when  administered  under,  123,  124. 
words,  indefinite,  when  out  down  to  oharitable  purposes,  37,  38. 

UNDERLEASE  when  not  disturbed  on  setting  aside  lease,  291 . 

«  UNDERTAKING  OR  WORK,"  meaning  of,  in  Lands  dauflee  Act,  366. 

UNDERVALUE,  setting  aside  lease  for,  259,  260,  289,  290.    See  Lbasb. 

UNFITNESS  OF  TRUSTEE,  appointment  of  new  trustee  on,  185. 

UNIPORMITY,  ACT  OF,  206,  n. 

UNTTARLINS, 

dhapel  of,  bSsquest  for,  good,  21. 
Dissenters  Chapels  Act,  are  within,  121. 
gift  for  general  benefit  of,  charitaUe,  10. 

to  minister  for  benefit  of,  paid  without  scheme,  127,  n. 
Protestant  Dissenters,  when  placed  on  same  footing  as,  20,  n. 
Trinitarians,  charity  for,  cannot  be  applied  to,  247. 

UNITED  METHODIST  FREE  CHURCHES,  chapel  model  deed  of,  121. 

UNIVERSITIES  OF  OXFORD  AND  CAMBRIDGE  ACT,  1877, 
religious  teats  when  mav  be  preaoribed,  207. 
reviodelling  statutes  under,  206,  207. 

UNIVERSITIES  TESTS  ACT,  1871, 

colle^  subsequently  created  not  within,  206. 
divinity  degree,  exception  of,  206. 
lemovaL  of  religious  tests,  206. 
nnivenitias,  what,  within,  206. 
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UNIVEBSITT.     See  Camsbxd^b  ;   Gollbob  ;   Buboax  ;    Ixamox ;    Otfoxd  ; 

^  VlOTOBIA. 

ciyil  oorporation,  is,  68. 

examiDationa,  conduct  of,  is  question  for  Tisitor,  78. 

exhibitions  at,  how  far  subject  to  End.  Schools  Acta.    See  ExmBinoir. 

maintenance  of  scholars  at,  charitable,  1,  442. 

religious  tests,  abolition  of,  206.     See  XJinyEBSiTiBS  Tesib  Act,  1871. 

when  universiW  commissioners  might  impose,  207. 
statutes  of,  remodelling,  206,  207. 
trust  funds  vested  in,  when  surplus  of,  belongs  to  uniyersitj  beneficially,  ^. 

UNIVEBSITT  COLLEGE  HOSPITAL  exempt  from  mortmain,  432. 

UNIVERSrrT  COMMISSIONERS,  206,  207. 
powers  of.  Add,  p.  xciv. 

UNLAWFUL  TRUST, 

gift  for,  when  supported,  35.  ^  . 

when  applied  ey-prh,  141,  142.     See  Ct-pbbs. 
inquiiT  as  to  legality  of  trust,  35,  46. 
lawful  and  imlawful  purposes,  gift  for,  42,  43. 
equal  division,  43,  145. 

lawful  purpose  supported  when  amount  required  for  unlawful  puipose 
ascertainable,  43. 
in  what  cases  ascertainable,  43. 
eeeue  when  unascertainable,  43,  44. 
residue,  charitable  gift  of,  after  satisfying  unlawful  purpose,  43,  43. 
unlawful  purpose,  amount  required  for,  how  calculated,  43. 
inquiry  for  determining,  43,  45. 
when  determined  by  affidavit,  43. 
Ux  loeif  legfality  determined  by,  46. 
Mortmain,  Statute  of,  gift  in  contraventicHi  of,  fails,  85,  142. 

UNWILLING  TO  ACT,  appointment  of  new  trustee  in  place  of  one,  185. 

URBAN  AUTHORITY.    See  Local  ATrrHORmr. 

URBAN  SANITARY  AUTHORITY,  power  to  purchase  commons,  432. 

USAGE,    ^dtf  Pabol  EviDENOE ;  Fbesuicftion;  Tucb. 
breach  of  trust,  cannot  authorize,  115,  194,  299. 
college,  terms  of  accession  to  foimdation  of,  when  determined  by,  112. 
construction  of  doubtful  deed  sanctioned  by.  Court  leans  to,  1 14. 
denomination  for  which  charity  founded  ascertained  by,  192. 
dissenters  chapels  &c.,  ascertainment  of  form  of  worship  in,  by,  119. 

twenty-five  years'  usage  when  oonclusiTe,  119,  120. 
dissenting  ministers,  mode  of  appointment  of,  as  to,  213. 

tenure  of  office,  215. 
End.  Schools  Acts,  not  sufficient  to  exempt  denominational  charity  from 

religious  provisions  of,  613,  614. 
evidence  of,  when  admissible,  110, 113, 114, 117, 119.    See  Pabol  Eyidbbob. 

not  where  instrument  of  foundation  existing  and  clear,  114,  299. 
income,  who  entitled  to  surplus,  when  determined  by,  53,  113. 
inhabitants  and  parishioners,  meaning  of,  determined  hy,  209,  869,  870. 
instrument  of  foundation  enforced  notwithstanding,  115,  194,  299. 
instrument,  effect  on  construction  of,  115,  116. 
presumption  of  title  to  support,  12,  53,  110. 
Uoman  Catholic  charity,  trusts  of,  when  ascertained  from,  25,  121,  579. 

not  where  there  is  an  instrument  of  foundation,  679. 
schoolmaster,  as  to  appointment  of,  218. 
statutes,  cannot  justify  violation  of,  79. 

but  may  be  evidence  of  repeal  or  dispensation,  79. 
trust  when  disproved  by,  HI. 

established  by,  12,  63,  110,  112. 

in  case  of  land  originally  consecrated,  699. 

what  leng^  of  time  sufficient,  111. 
trustees,  mode  of  appointing,  when  determined  by,  178,  179. 

USHER  and  schoolmaster  may  constitute  corporation,  69.    See  SGHOOUCASfEB. 
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VAOGINATION,  relief  by,  not  diaqualifioation  for  franchiBe,  370. 

VAGRANTS, 

gift  for  reformation  of,  how  applied,  150,  161. 
floheme  of  oharity  for  reformation  of,  130,  n. 

VALUE.      ^PUBOHASBB. 

whether  oonveyanoe  for,  defeats  prior  conveTance  to  charity,  109,  110. 

VAX7LT.    896  ToKB. 

VENDOR'S  LIEN,  money  secured  by,  cannot  be  bequeathed  to  oharity,  401. 

VERGER,  salary  of,  how  far  "  necessary  occasion  "  of  church,  104. 

VESTED  INTEREST, 

appeal  by  person  olaiming,  under  City  of  Lond*  Paroch.  Charities  Act,  703, 

under  End.  Schools  Acts,  628. 
saving  or  compensating^  under  City  of  Lond.  Paroch.  Charities  Act,  705. 

under  End.  Schools  Acts,  606,  607. 
schedules  under  City  of  Lond.  Paroch.  Charities  Act,  to  be  specified  in,  701, 

702. 
what  ia,  under  City  of  Lond.  Paroch.  Charities  Act,  702,  703. 

under  End.  Schools  Acts,  456,  457,  607,  608,  630. 

VESTING, 

Bishops  Trusts  Substitution  Act,  by  order  under,  671. 

chambers,  by  order  at,  186,  338,  494^496. 

oharity  commissioners,  power  of,  to  make  orders  for,  559. 

appeal,  567.     See  Appbal. 

place  of  worship,  as  to,  589. 
County  Court,  power  of,  to  make  orders  for,  185,  498—500. 
Court,  power  of,  to  make  orders  for,  514. 

Trustee  Acts,  under,  184,  185,  491—496.    See  Nbw  Tbubibb. 
incorporated  trustees,  in,  675. 

municipal  charities,  in  trustees  of,  785.    See  Mttnigipai.  Ckabitzbs. 
new  truatees,  in,  184,  185,  494—496.    See  New  TBxraxBB. 
official  trustee  of  charity  lands,  in.    See  GFnozAL  Tbxtbtbb  of  Chabitt 

Lahdb. 
official  trustees  of  charitable  funds,  in.    See  Offioul  Tbxtbtbbs  of  Ckabitablb 

FUHDB. 

scheme,  by,  under  City  of  Lond.  Paroch.  Charities  Act,  718,  719. 

under  End.  Schoola  Acts,  633. 
stamp  on  order  for,  188,  360,  561,  812. 

VESTRY, 

charities,  parochial,  lists  of,  to  be  kept  by,  286. 
inspection  of  lists,  286. 
what  particulars  to  be  inserted,  286. 
proTisions  obsolete,  286,  n. 
church  trustees  must  account  to,  244. 

devolution  of  powers  of,  to  vestry  under  Met.  Loc.  Man.  Act,  182. 
appointinff  trustees,  of,  182. 

eleotion  of  minister,  of,  where  vested  in  parishioners  and  inhabitants  in 
vestry  assembled,  313. 
not  where  vested  simply  in  narishionere,  209,  312,  313. 
metropolitan,  lists  of  charitable  foundations  and  bequests  to  be  made  out  by, 
286. 
inspection  of,  286. 

what  particulars  to  be  inserted  in,  286. 
mortmain,  power  of  metropolitan  vestry  to  hold  land  in,  431. 

VESTRY  BOOK,  entry  in,  of  copies  of  charity  accounts,  287,  556. 
T.  3x 
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VESTET  CLEBE, 

aooount  of  funds  distributable  by  chnrchwazdens  and  oyerseers,  duty  to 

keep,  232. 
oopies  of  draft  schemes  under  City  of  Loud.  Paroch.  Charities  Act  to  be  sent 

to,  713. 
costs  of  motion  to  commit  for  refusing  to  account,  not  ordered  to  pay,  473. 
service  of  notice  on,  under  City  of  Lond.  Paroch.  Charities  Act,  721 . 
statements  under  City  of  Lend.  Pairoch.  Charities  Act  to  be  sent  to,  703. 

VICAR.    SeeMrniBTKRiFAsaov;  Beotob. 

VICTORIA  UNIVERSITY, 

Mortmain,  Statute  of,  how  far  exempt  from,  379,  425 — 428. 

derise  must  be  for  benefit  of  univeraity  and  for  academical  purpose, 

427. 
enrolment  of  conreyance,  426. 
no  exemption  under  repealed  Act,  427. 

VISITATION.    fi'^VisrroB. 
ciyil  corporation,  of,  72. 
corporations  only  subject  to,  67. 
ecclesiastical  corporation,  of,  72. 
eleemosynary  corporation,  of,  72. 
forfeiture  of  right  of,  on  attainder,  72,  n. 
hospitals,  of,  73. 

Oxford  and  Cambridge  colleges,  of,  73,  74. 
statutes,  contrary  to,  bad,  78. 

VISITATORIAL  POWER, 

bishop,  of,  not  interfered  with  by  order  under  Bishops  Trusts  Substitution 

Act,  671,  672. 
charity  commissioners  may  reserve,  by  scheme,  76,  77,  616. 
forms  of  cbiuses,  826,  827,  831,  835,  847. 
.    opinion  or  advice,  orders  of  charity  commissioners  for,  partially  snpersede, 
475, 

VISITOR, 

action  against,  when  acting  ultra  vires,  88. 
appeal  to,  78,  80. 

zeUef  on,  78. 

visitor  must  take,  80. 
appointment  of,  by  founder,  74. 

implied  from  appointment  of  governors,  75. 

implied  from  power  to  construe  statutes  &c.,  75. 

no  special  form  of  words  necessary,  74,  75. 

what  constitutes,  74. 
buildings,  erection  of,  is  within  cognizance  of,  92,  93. 
charity  commissioners,  visitatorial  powers  may  be  vested  in,  by  schemes^ 
76,  77,  616. 
visitatorial  powers  over  endowed  schools  exercised 
by,  76,  616. 
cognizance  of,  what  matters  within,  77,  78,  92,  93. 
coUege,  of.    See  CoLLsas. 

complaints,  must  hear,  and  redress  grievances,  78. 
contumacy  against,  good  ground  for  removal  of  corporator,  78. 
Court,  devolution  of  visitatorial  power  on,  81. 

has  no  jurisdiction  as  to  matters  within  cognizance  of,  92,  224.    See 

COUET. 

except  in  case  of  express  trust,  224,  225. 
power  of,  to  appoint  visitor  of  grammar  school,  76,  766. 
Crown,  devolution  of  power  on,  where  founder's  heirs  extinct  &c.,  72,  73. 
is  visitor  of  royal  foundation,  72. 
joining  with  private  individual  in  founding,  73. 
visitatorial  power  of,  exercised  by  Lord  ChanceUor,  81.      See  Lobd 
Chancellor. 
decision  of,  final,  81. 
division  of  visitatorial  power,  74. 
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donativefl,  patron  visitor  of,  72. 

eieotment,  person  wrong^Uy  deprived  by  visitor  may  bring,  88. 

eleotion  ana  amotion  of  corporators  officers  &o.  by,  77,  92,  93,  95,  203. 

of  schoolmaster  declared  void  by,  219. 
endowed  school,  of,  transfer  of  power  of,  to  Queen  to  be  exercised  through 
charity  oommissionerB,  616. 

exception  of  cathedral  schools,  Q^6. 
enlarge  power  of,  whether  Grown  can,  79. 
evidence,  not  bound  to  hear  oral,  80. 

examinations,  qaestion  as  to  conduct  of,  decided  by  visitor,  78, 93. 
founder  and  his  heirs  visitors  of  eleemosynary  corporations,  72,  73. 

heirs  of,  extinct  or  lunatic,  72,  73. 
•     *  who  is,  73. 

free  chapel,  patron  visitor  of,  72. 
general  visitation,  80. 
general  visitor,  74. 

limitation  of  powers  of,  74. 
govemorB,  power  to  appoint  or  remove,  92,  93. 
govemoTB  when  visitors,  76. 

express  appointment,  76. 

not  in  case  of  royal  foundation,  76. 

not  where  they  are  the  corporation  and  manage  revenue,  76. 

where  they  have  mere  legsd  estate,  76. 
Grammar  Schools  Act, 

appointment  of  person  to  act  as  visitor,  76,  766. 

creation  and  enlargement  of  visitatorial  powers,  79,  766. 

mecming  of  visitor  in,  767. 

powers  of  visitors  of  g^rammar  schools,  78,  766. 

visitatorial  power  recognized  by,  86. 

visitor  empowered  to  remove  schoolmaster  &c.  under,  227,  766. 

visitor  must  be  heard  before  order  made  under,  164,  762. 
jurisdiction,  acts  in  excess  of,  void,  78. 

is  private  jurisdiction  of  founder,  77. 
mandamus  to  compel  visitor  to  act  when  g^ranted,  87. 

object  of,  87. 

where  general  law  broken,  86. 
new  foundation  annexed  to  old,  jurisdiction  over,  83. 

expressly  given,  83. 

impliedly  given,  83. 

not  where  new  foundation  subject  to  special  trust,  83,  84. 

where  crown  visitor  of  old  foundation,  84. 
oath,  visitor  may  administer,  80. 
ordinary  when  visitor  of  ecclesiastical  corporations,  72. 

when  visitor  of  spiritual  hospitals,  73. 
Oxford  and  Oambridfe  colleges,  who  visitors  of,  73,  74. 
parties,  visitor  should  summon,  before  him,  80. 
l^ope  formerly  visitor  of  spiritual  hospitals,  72. 
power,  exercise  of,  is  a  iudicial  act,  80. 
procedure  of,  need  not  follow  rules  of  law,  80. 
prohibition  against,  86. 

residence,  exemption  of  master  from,  by  visitor,  82,  93. 
roval  foundation,  crown  visitor  of,  72,  73. 

school,  education  and  discipline  of,  not  interfered  with  by  visitor,  82. 
school,  internal  regulation  of,  is  within  co^pizanoe  of,  92.  ^  ^ 
schoolmaster  or  officer,  appointment  and  dismissal  of,  by  visitor,  79,  82,  93, 
96,  218,  224,  226. 

consent  oi  visitor  to  removal  of,  under  Gharit.  Trusts  Acts,  86,  227, 
487,  672. 

whether  should  be  in  residence  is  question  for  visitor,  93. 
special  visitor,  74. 

apportionment,  notice  of  order  of,  to  be  ffiven  to,  86,  641. 

charities  having,  exempt  from  Statute  of  Gharit.  Uses,  446,  446. 
how  far  exempt  from  Lord  Brougham's  Gommission,  447,  448. 

consent  of,  when  required  to  removal  of  officer  by  charity  trustees,  86, 
227,  487,  672. 

power  of  charity  commissioners  to  inquire  into  charities  having,  470, 
471. 

power  of,  78. 

3x2 
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statates,  power  to  oonstme,  77,  78. 

aentenoe  not  in  aooordance  with,  Toid,  78. 

▼iedtor  bound  by,  78,  80. 
Biupension  of  visitatorial  power,  81. 

third  parties,  has  no  JTuisdiction  between  fomidatioii  and,  80. 
tmsts,  cannot  alter,  83. 
visited  and  visitor,  same  person  caimot  be,  80,  81. 

unless  expressly  authorized,  80,  81. 
witnesses,  power  to  examine,  80. 

VOID  DEED,  f 

direction  in,  sulBcient  to  take  case  out  of  Dissenters'  -Chapels  Act,  120.  i 

trustees  when  appointed  of  unenroUed  deed,  396.  i 

VOLUNTARY  SOCIETY, 

charitable  purposes,  for,  gift  to,  charitable,  9.  ■ 

M0fw,  ^ft  for  individual  members  of,  9.  | 

division  of  funds  among  members  of,  16,  n.,  97,'  n. 

VOLUNTABY  SUBSCRIPTIONS,  ' 

charity  commissioners,  jurisdiction  of,  over  charities  supported  by,  626. 
charity  established  by,  wbo  founders  of,  97,  614. 

charily  partly  supported  by,  how  iai  exempt  from  Chant.  Trusts  Acts,  522,  \ 

523.  I 

donations  and  bequests  to,  when  exempt  from  Chant.  Trusts  Acts,  523,  J 

526.  1 

investments  of  exenipted  funds  remain  exempt,  527.  i 

charity  wholly  supported  by,  exempt  from  Charit.  Tmsts  Acts,  522.  i 

church  door,  Court  will  not  give  directions  as  to  subscriptions  to  be  raised  ' 

at,  525.  • 

Court,  jurisdiction  of,  over  charities  supported  by,  97,  525.  * 

depends  on  existence  of  trust,  97,  625.  ' 

reluctant  to  interfere  where  charity  dependent  on,  525,  526. 
donations  and  bequests,  how  far  exemption  from  Charit.  Trusts  Acts  ex- 
tends to,  523,  626. 
included  in  '*  voluntary  subscriptions,"  526. 
what  are,  628. 
dissenting  minister  dependent  on,  tenure  of  office  of,  215. 
duty  on  corporate  and  unincorporate  bodies,  exemption  from,  of  institntian 

supported  by,  366. 
End.  Schools  Acts,  exemption  from,  of  school  supported  by,  601. 

from  Act  of  1860. .  170,  778. 
endowment,   fund  raised  by  voluntary  subscriptions  may  be,   527.    See 
'Endowkest. 
distinction  between  endowment  snd  voluntary  subscriptions,  527. 
fund  rsised  by,  trusts  of,  executed  by  Court,  97,  625. 
although  immediately  distributable,  526. 
not  where  fund  not  vet  raised,  526. 
or  not  impressed  with  trust,  97,  n. 
investments  of,  retain  exemption  from  Charit.  Trusts  Acts,  527,  528. 
Lord  Brougham's  Commission,  exemption  from,  of  charity  supported  by, 

447,  n. 
meaning  of,  in  Charit.  Trusts  Acts,  626,  627. 
subsequent  to  foundation  are  accretions  to  it,  97,  614. 
voluntaiy  contributions,  have  same  meaning  as,  in  Charit.  Trusts  Acts,  526.  ^ 

VOTING. 

ag^reement  among  subscribers  as  to,  enforceable,  313. 

mode  of,  at  election  of  minister  by  parishioners,  209.    See  Advowbov. 

proxy,  by.    See  Pboxt. 

WADHAM  COLLEGE,  whether  travelling  fellows  of,  should  be  membets  of 
college  is  question  for  visitor,  77,  78. 

WALES, 

appointment  of  trustees  in  place  of  judge  of  Principality  of,  184. 

education  in.     See  Wbi^h  Iktebicsdiais  Edtjcatiok  Act. 

university  exhibitions  restricted  to,  subject  to  End.  Schools  Acti^  609. 
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WABD  OF  BREAB  STREET,  gift  to,  charitable,  29. 

WARD  OF  OITT  OF  LONDON,  land  parohaaed  by,  out  of  oommon  111011078 
not  oharitable,  15. 

WASTE, 

indosore  of,  for  oottagee  for  poor,  481. 
flohool  &c.,  grant  of  waste  for,  436. 
troat  of,  for  tuif  oommon  oharitable,  It,  13. 
proceeds  of  sale  how  diyided,  13. 

WATER, 

application  of  funds  in  Court  for  improving  sapplj  of,  280. 

.  costs,  365. 
trust  for  supplying  town  with,  charitable^  13,  16,  n. 

WATERWORKS  COMPANY,  shares  and  debentures  of,  can  be  beqaeathed 
to  charity,  403,  404. 

WELL,  legacy  to  construct,  void,  409. 

WELSH  CALYINISTIC  METHODISTS,  chapel  model  deed  of,  121. 

WELSH  INTERMEDIATE  EDUCATION  ACTT, 
appeal  to  Q^een  in  Council,  661. 

County  Council,  by,  661. 

joint  education  committee,  by,  661. 
assistant  charity  commiasionen  may  attend  meetings  of  joint  education 
conmiittee,  662,  663. 

but  may  not  yote,  662,  663. 
charity  commissioners, 

power  of  joint  education  committee  to  apply  to,  666. 

restriction  on  powers  of,  665. 

^ywumfwiftftiTiflnt  of,  658.     . 

county  borough,  application  of  Act  to,  667. 

sums  payable  by,  how  provided,  667. 
County  Council,  consent  of,  to  payments  out  of  county  rate,  660. 
goyeming  body  of  school,  when  must  be  represented  on,  660. 
may  recommend  payments  out  of  county  rate,  659. 
power  to  make  r^^ulationa  aa  to  proceedings  of  joint  education  oom- 
mittee,  662,  663. 
county  rate, 

contribution  from,  amount  of,  how  fixed,  663. 

not  to  exceed  sum  specified  by  scheme,  663. 
County  Council  may  recommend,  663. 
how  paid,  663. 
levying  of  rate  for,  664. 
limit  of,  for  county,  664. 
reduction  of,  b^  subsequent  scheme,  663. 
scheme,  provision  in,  for.    See  tfi/yw.  Scheme. 

not  without  consent  of  County  CounoQ,  660. 
scholarship,  for,  663. 
expense  of  scheme,  payment  of,  out  of,  659. 
duration  of  powers,  665. 
educational  endowments,  what  are,  within,  666,  666. 

to  be  specified  in  draft  scheme,  659. 
End.  Sdbools  Acts,  to  be  construed  with,  658,  667. 
endowment  subsequent  to  End.  Schools  Act,  1869,  exempt,  666. 

partly  before  and  partly  after,  how  dealt  with,  667. 
expense  of  County  Council,  663. 
scheme,  of,  659. 

intermediate  education,  what  subjects  indnded  in,  668. 
joint  education  committee, 

acts  of,  how  authenticated,  662. 

business,  transaction  of,  662. 

derk  of,  662. 

constitution  of,  661,  662. 

Counlr  Council,  proceedings  to  be  reported  to,  662, 668, 

establishment  of,  for  each  county,  661,  662. 

vaoanoieahow  filled,  662. 
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WELSH  INTERMEDIATE  EDUCATION  ACT-^ontinued. 
joint  scheme,  power  to  submit,  659,  660. 

notice  as  to  schemes  to  be  sent  to  joint  education  oommittee,  666. 
Public  Works  Loans  Commissioners,  loans  by,  664,  665. 
religious  instruction  and  worship,  660,  661. 

report  of  charity  commissioners  as  to,  to  be  laid  before  Parliament,  667. 
Bonemes,  proposals  for,  maybe  submitted  to  charity  commissioners,  660. 
proceedings  on,  660. 
schemes  under,  framing  of,  by  joint  education  committee,  659. 

proceedings  for  establishing  when  approved  by  charity  oommia- 
sioners,  659. 
when  not  approved  by,  659. 
provision  for  contribution'&om  county  rate  when  may  be'  inserted 
m,  663. 
not  ^thout  consent  of  County  Council,  660. 
submission  of,  to  charity  commissioners,  659. 
where  no  endowment,  659. 
technic&l  education,  what  subjects  included  in,  668. 
Treasury,  contribution  from,  664. 
amount  how  regulated,  664. 
limit  of  amount  664. 
regulations  by,  as  to  contributions,  664. 
Sec.  1.  Short  title  and  construciicai,  658. 

2.  Purpose  of  Act,  658. 

3.  Schemes  by  joiut  education  committee,  659,  660. 

4.  Restrictions  on  powers  of  joint  education  oommittee,  660,  661. 

5.  Establishment  of  joint  education  committee,  661,  662. 

6.  Transaction  of  business  by  and  proceedings  of   joiut  education 

oommittee,  662. 

7.  Contributions  from  county  rate,  663. 

8.  Expenses  of  county  coun(nl,  663,  664. 

9.  Coniribution  from  Treasury,  664. 

10.  Power  to  Public  Works  Loan  Commissioners  to  lend,  664f  665. 

11.  Duration  of  powers ;  suspension  of  powers  of  charity  oommiwdoners, 

665. 

12.  Endowments  applicable  to  purpose  of  Act,  665,  666. 

13.  Construction  of  Act  in  relation  to  endowments  applicable  to  purpoaes 

thereof,  666,  667. 

14.  Exemption  of  schemes  from  certain  provisions  of  End.  Schools 

Acts,  667. 

15.  Report  by  charity  commissioners,  667. 

16.  Application  of  Act  to  counties  and  county  boroughs,  667. 

17.  Definitions,  668,  669. 

WESLEYAN  METHODISTS.    See  Methodism. 
chapel  model  deed  of,  121. 
form  of  scheme  of  chapel,  836. 
school  model  deed  of,  122. 
trustees  of  chapel  whether  can  be  appointed  under  Peto^s  Act,  181. 

WESLEYAN  REFORMERS,  121.    8te  United  Mkchodibt  Fbeb  Ceubchbb. 
WEST  INDIES,  mortmain  provisions  do  not  extend  to,  441. 

WESTMINSTER.    See  Public  School. 

Bishops  Trusts  Substitution  Act,  not  affected  by,  73,  n.,  85,  672.  - 

Charit.  Usee,  exemption  from  Statute  of,  445. 

enrolment  of  conveyance  to,  426. 

Grammar  Schools  Act,  exemption  from,  767. 

land  tax,  how  far  exempt  from,  369. 

mortmain  provisions,  exemption  from,  427. 

Mortmain,  Statute  of,  exemption  from,  379,  425. 

registration,  exemption  from,  285. 

WESTMINSTER  HOSPITAL  exempt  from  mortmain,  433. 

WIDOWS,  gift  for,  charitable,  3,  29. 
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WILL, 

oonstniotiou  of.    See  Gonstbuotxon. 

oondition  to  transfer  devised  land  to  charity  void,  417. 

copyholds  cannot  be  devised  to  charity,  393,  398. 

unattested  devise  of,  good  under  Statute  of  Gharit.  Uses,  377. 
M0M«,  freeholds,  377. 
enrolment  with  charity  commissioners,  654. 

will  of  land  for  park  elementary  school  or  museum,  423. 
executed  before  9  Geo.  11.  c.  36 . .  398. 
fre^olds  cannot  be  devised  to  charity,  398. 

incorporeal  hereditaments  cannot  be  devised  to  charity,  389,  390,  440. 
interest  in  land  cannot  be  given  to  charity  by  will,  389,  397]  440.  • 

what  is.     See  Intebest  in  Land. 
leaseholds  cannot  be  given  to  charity  by  will,  398. 
meaning  of,  in  Mortmain  and  Charit.  Uses  Act,  1889 .  .440. 
Mortmain,  Statute  of,  not  revoked  by  void  assurance  under,  393. 

property  within,  cannot  be  given  to  charity  by  wHl,   389,  397.    See 

MOBTICAIN,  StjLTDTB  OF.  .         * 

office,  estate  in,  when  at  will.     See  Offiob,  Tsnuiui  of. 

personalty  to  be  laid  out  in  land  cannot  be  bequeathed  to  charity,  386, 

409  et  eeq.    See  Pbbsonax/tt  to  bs  laid  oxtt  in  Land. 
presumption  in  favour  of  validity  of,  28. 

WINCHESTER.    See  Fublxo  School. 
benefices,  sale  of,  263,  n. 

Bishope^Trusts  Substitution  Act,  unaffected  by,  73,  n.,  86,  671,  672.  ' 
Gharit.  Trusts  Acts,  exemption  from,  567. 
Charit.  Uses',  exemption  from  Statute  of,  446. 
enrolment  of  .oonvevancid  to,  426. 
Grammar  Schools  Act,  exemption  from,  767. 
land  tax,  how  far  exempt  from,  369. 

ledemption  of,  on  livings  in  patronage  of,  276. 
leases  by,  263,  n. 
mortmam,  exemption  from,  427. 
Mortmain,  Statute  of,  exemption  from, '379,  425. 
registration,  exemption  from,  285. 

WITNESSES.    5'tftf  EnDDTCfB. 

charity  commissioners  and  assistant  oommiasionem  may  require  attendance 
of,  472,  473,  638. 
cannot  be  required  to  travel  more  than  ten  miles,  472,  473,  538. 
oath,  power  to  administer,  472,  538. 
-  City  of  Lond.  Paroch.  Charities  Act,  under,  698,  699,  719. 
End.  Schools  Acts,.under,  634. 
two  required  to  assurance  within  Statute  of  Mortmain,  387. 

how  must  attest,  393. 
visitor,  power  of,  to  examine,  80. 

WOODS  AND  FOBESTS  COMMISSIONEBS  may  grant  sites  for  ohurohes 
&c.,  436,  437. 

WORKHOUSE, 

assurance  for,  whether  requires  enrolment,  897,  422,  482. 
inmates  of,  trust  for,  charitable,  2,  35. 

porter,  gift  to  provide  inmattt  witii,  how  applied,  85,  141,  151. 
trust  for,  charitable,  14,  699. 

WORKING  MEN'S  CLUB, 

gift  for  poor  may  be  applied  towards,  160. 
provisions  of  schemes,  824,  830. 

WORKING  MEN'S  INSTITUTE,  provision  for,  out  of  funds  of  City  of 
London  charities,  707,  709. 

«« WORSHIP  OF  GOD," 

charity  for,  primd  facie  for  Established  religion,  117. 
maintenance  of,  charitable,  10. 

WORSHIP,  PLACE  OF.    See  Plaob  of  Wobship. 

YARMOUTH  HARBOUR  BONDS  can  be  bequeathed  to  charity,  405. 
YOUNG  TRADESMEN  &c.,  gift  for,  charitable,  1,  442. 
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TUDOR'S  CHARITABLE  TRUSTS— THE  LAW  OF  .  I 

CHARITIBS  AND  M0RTMAIN.-3rd  Edit.  j 

By  L.  S,  Bristowe,  M.A.,  and  W.  Ivimbt  Cook,  Barristers- at-Law. 

SECOND  EDITION,    Price  16«.  J 

PROBATE    AND    ADMINISTRATION.  j 

Law  and  Practice  in  Common  Form  and  Contentious  Businese.     By 
W.  J.  Dixon,  B.A.,  LL.M.,  Barrister-at-Law.  1885 

**This  is  a  very  complete  roaziual,  both  of  the  non-oonten^us  and  ooxxteatiooB  ■ 

bofdness  in  Ptt>bate.    The  chapters  on  PniGtice  and  the  Appendix  of  Forms  are  espeoiallj  '. 

iwlV*—Zau>  Times.  | 


8v0.     Friee  Ids.  eloth. 

DIVORCE  AND  MATRIMONIAL. 

Law,  Practice,  and  Procedure  in  Divorce  and  other  Matrimonial  Causes. 
By  W.  J.  Dixon,  B.A.,  LL.M.,  Barrister-at-Law.  1883 

*'  The  work  is  well  done,  and  will  be  highly  useful.  The  Practice  and  Procedure  of 
the  Divorce  side  of  the  Probate  Division  is  skilfully  and  very  fully  handled.  .  .  .  The 
collection  of  Forms  and  Precedents  in  the  Appendix  is  good  and  complete.  In  con- 
clusion, Mr.  Dixon  deserves  a  word  of  praise  for  having  always  added  dates  k>  his 
reference  to  cases,  a  practice  which  we  should  be  glad  to  see  imiversaUy  followed.''^* 
Law  Times, 

THIRD  EDITION.     Demy  8ro.     &0(fpa^es.    Frier  15*. 

THE  DUTY  AND  LIABILITY  OP  EMPLOYERS, 

As  well  to  the  Public  as  to  Servants  and  Workmen.  By  W.  Howlaitd 
Egberts  and  George  Wallace,  Barristers-at-Law.   Third  Edition*.     i885 

Lord  Justice  Fry^  concurring  with  Lord  Justice  Bowen,  in  the  important  case  of 
Thomas  v.  Qnartermaine  (Court  of  Appeal,  March  21,  1887),  read  page  262  of  this  work, 
and  adopted  it  as  part  of  his  considered  judgfmeut. 

Mr.  Justice  Denman,  in  Kiddie  v.  Lovelt(\^  Q,  B.  Div.  at  p.  612),  said,  "  The  point 
is  discussed  in  the  third  edition  of  Messrs.  Roberts  &  Wallace's  valuable  work." 

SECOND  EDITION.     ThicJt  Svo.     Friee  36s. 

THE  LAW  RELATING  TO  WORKS  OP  LITERATURE 

AND  ART. 

Embracing  the  Law  of  Copyright;  the  Law  relating  to  SlewspapeTs; 
Contracts  between  Authors,  Publishers,  Printers,  &c. ;  and  the  Law  of 
Libel ;  with  the  Statutes  relating  thereto ;  Forms  of  Agreements  between 
Authors,  Publishers,  &c. ;  and  Forms  of  Pleading.  By  Jomr  Shoktt,  Esq., 
Barrister-at-Law. 

"  That  on  the  subject  of  copyright  he  has^brought  to  bear  the  dfligenoe  and  acciuaoy 
which  that  subject  demanded,  and  that  his  book  contained  more  olear  thinkiiig  and 
more  clear  speaking  on  the  subject  of  libel  than  was  to  be  found  in  anything  whidi  hsi 
appeared  since  Mr,  Starkie  wrote.**— Solicitors*  Journal,  June  14,  1884. 


DTATXRSoS 
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Reeves '&  TiTRNEi       3*105   W4   307   572         Street.  W.C. 


SECOND  EDITION,    Price  16*. 

DIGEST  OP  THE  SOLICITORS'  LAW  EXAMINATIONS 

From  1869  to  1884,  with  Answers.  Each  branch  o£  the  Law  is  arranged 
in  separate  headings,  with  list  of  the  principal  Statutes  and  Cases ;  a 
Time  Table  in  an  Action ;  suggestions  as  to  the  most  advisable  scheme  of 
Heading.     By  Joseph  A.  Sueabwood,  Esq.,  Barrister-at-Law.  1884 

"  To  all  thope  wKo  wish  to  get  tbroogh,  with  knowledge  if  possible,  but  at  all  eventH 
to  get  through,  this  book  will  be  invaluable.'* — Law  Journaif  June  21  at,  1884. 


Prie«  Of.     Crown  8w.  ^""^^ 

A  COMPENDIUM  OP  THE  LAW  OP  TORTS. 

Specially  adapted  for  the  use  of  Students.  By  Hugh  Eraser,  Barrister- 
at-Law,  Lecturer  on  Common  Law  to  the  Liverpool  and  Newcastle-upon- 
Tyne  Boards  of  Legal  Studies.  1888 

**  We  are  bound  to  say  it  is  an  excellent  little  work.  Although  the  law  is  stated 
concisely,  it  ia  stated  very  accurately.  We  can  heartily  commend  this  little  work  to 
the  stuaent,  to  be  used  as  the  author  adirises  him  to  use  it.'* — The  Jurist, 

**  We  have  no  doubt  that  the  Uttle  book  will  be  very  useful  to  students  in  general.' ' 
— Law  Timegf 

*'  Mr.  Fraser's  work  of  reducing  the  Law  of  Torts  into  a  compendium  form  for 
students  appears  to  have  been  well  done." — Law  Journal, 

^  

AWipagee,     Royal  %vo,     Ji-iee  lOa,  Bd, 

THE  GOAL  MINES  REGULATION  ACT,  1887,  and  the 
TRUCK  ACTS,  1831  and  1887. 

With  Digest  and  Reprints  of  the  Acts  and  practical  Notes  thereon,  OfEcial 
and  Suggested  Forms,  Instructions  to  Candidates  for  Certificates  under 
Mines  Act,  Summary  of  Decided  Cases,  &c.,  &c.,  with  a  general  Index. 
By  Maskell  Wu^liam  Peace.  1888 

Itoyal  8w.     Price  16». 

"     LAW   OP   REAL   PROPERTY. 

By  Henry  W.  Challis,  M.A.,  Barrister-at-Law. 

*'This  ia  a  law  book  of  a  kind  Tery  rare  in  these  days— a  work  full  of  original 
researoh  and  careful  conaideration." — &tli0tors''  Journal, 

'*  Ur.  Challis  has  succeeded  in  giving  an  admirably  ooD(use  ezposttaon  of  the  principles 
upon  which  modem  conveyanoing  rMts." — Law  Journal, 
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